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PIRES PEAK POWER CO. v. CITY OF COLORADO SPRING3. 

(Circuit Court of Appeals, Eighth Circuit. November 5, 1900.) 

No. 1,413. 

L Circuit Courts of Appeals— Jurisdiction of Constitutional Questions 
Optional. 

In any case in whlch the constitution or law of a state is claimed to be 
In contravention of the constitution of the United States the circuit courts 
of appeals may either (1) décline to take jurisdiction, or (2), where other 
questions are involved, take jurisdiction, and certify the constitutional 
question to the suprême court, or (3) take jurisdiction, and décide the 
Whole case in the first instance. 26 Stat. 826, c. 517; Carter v. Roberts, 
20 Sup. Ct. 713, 177 U. S. 500, 44 L. Ed. 861. 
& Same. 

Where a dismissal of an appeal would cause a delay of years In the déci- 
sion of a case of considérable importance which involves a constitutional 
question, the circuit court of appeals takes jurisdiction, and décides the 
whole case in the first Instance. 
8. Municipality— Use of Water System and Streets by Pkivate Parties 
— Transmission of Electricity. 

In September, 1898, a city passed an ordinance granting to J. and his 
assigns the right for a term of 25 years- to use the water and water Sys- 
tem of the city to produce power to generate electricity, and the right to 
lay conduits, to erect pôle», to string wires, and to maintain and operate 
them in its streets during this term, on condition that the grantees would 
return the water to the System undiminished in flow, and without pollu- 
tion; that they would do nothing to impair the effleiency of the water 
System; that they would complète the driving of a tunnel through a spur 
of a mountain for the city for the purpose of enlarging its water System 
and its supply of water; that they would carry its telegraph and télé- 
phone wires in their conduits and on their pôles, and would furnish the 
city with a certain amount of electric power and certain electric lights 
free of cost, and with others at a flxed price during the term of the 
grant, and that at the end of the term they would vest in the city the 
ownership of a certain pipe Une and any electrical plant they had then 
constructed te supply the electric lights. Held, that under the gênerai 
power to manage and control the property of the city, to light its streeta 
and public places, to manage its water System, and to control and regulate 
the use of its streets, the city council of the city had lawful authority 
to pass this ordinanc». 

105 F.— 1 
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4 Same— Acceptance op Ordinance— Refeal. 

After the ordinance of September, 1898, had been accepted, and after 
the grantees had proceeded in the performance of their part of the con- 
tract for five months, the 'C^ty council, in, February, 1899, passed an or- 
dinance which, by its ternis 1 , repealed th4 ordinance of September, 1898. 
Beld, the repealing ordinance violated section 10, art. 1, of the constitution, 
which prohibits the passage of a law impairing the obligation of contracts, 
and the f ourteenth ' amendment to the constitution, which forbids the 
taking of property withoût due process of law. 

5. SAME— CONSTITUTIONAL LAW. 

An ordinance of a city passed under the législative authority of a state 
ls a law of that state, within the meaning of that term in the constitution 
';", ahdstatutès of the United .States. 

8. Same — Grant for Pbivate Use. 

A grant by a city of rjghtè and privilèges in lts streets, parks, public 
grounds, or water System for private use,— that is to say, a grant from 
which neither the city, its citizens, nor the public receive any considéra- 
tion or dérive any beneflt,— ls beyond the powers of the municipality, and 
void. 

7. Same— Grant for Public Purfoses. 

A r city has authority, under its gênerai powers, to grant to private par- 
ties for public purposes reasonable rights and privilèges in its water Sys- 
tem; its streets, its public grounds, and its other public utilities, provided 
that sùch grant and its exercise do not materially impair the usefulness 
of thèse utilities for the public purposes for which they were acquired or 
. dedicated. 

8. Same. 

'-. ; The ordinance of September, 1898, was not for purely private use, but 
for the public purposes of procuring an enlargement of the water System 
of the city, of obtaining the use of eleetrie lights for the municipality, 
and of securing conduits and polës to carry its wires. 

9. Samè-^-PrivAte Electric Light Plants. 

The Colorado statute (3 Mills' Ann. St. p. 1144) which provides that the 
city councils of cities In that state shall havè power to erect waterworks, 
gas works, or eleetrie light works, or to authorize their érection by others, 
only when such works shall be erected or authorlzed pursuant to a favor- 
able vote of the taxpayers of the cities, applies only to works erected by 
the cities themselves or by others under contracts with or for the cities. 
It has no application to such works erected by private parties for their 
own use. 

10. Same— Powers. 

A city has two classes of powers, the one législative, public, govern- 
mental, in the exercise of which it acts as a soverelgn and governs its 
people, the other proprietary, quasi private, business, conferred upon it 
for the private advantage of its inhabitants and itself. 

11. Same — Exercise of Its Business Powers. 

In contraqtlng for the enlargement of Its water System, for eleetrie 
lights for municipal use, and for the use of conduits and pôles to carry 
its wires, f a municipality is exercising its proprietary or business powers, 
ls subjeçt to the same rules of law that govern the agreements of private 
corporations, and its contracts bind Its successive sets of officers. 

12. Same— Control of Public Utilities. 

The water System and the other public utilities of a city are held by the 
municipality and its officers in trust for the public purposes for which 
they were acquired and dedicated. The city and its officers may not 
renounce this trust, disable themselves from discharging It, or so divert 
or impair i the public utilities that they become inadéquate to accomplish 
the public purposes for which they were created. 

18. Same— Utilities Created for Public Purposes. 

A city and its officers hâve the authority, and it is their duty, to apply 
the surplus power and use of public utilities for the benefit of the munie- 
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ipality and its citizens, provided such application does not materially im- 
pair their usefulness for the public purposes for which they were created. 

14. Same. 

A city couneil has authorlty, under its gênerai powers, to lease to 
private parties the use of the water flowing through its water System to 
enable them to generate power to create electricity, where such lease 
does not impair the usefulness of the water or the System for the munic- 
ipal purposes for which they were obtained by the city. 

15. contkacts — delay in performance — forfeiture — enforcement in 

Equity. 

A court of equity will not enforce a forfeiture of the rights and privi- 
lèges of the grantees in a contract for their failure to complète their per- 
formance of it in time, where the party seeking the forfeiture was guilty 
of the first breach of the agreement, and failed to pay installments due 
under it while the work was in progress until compelled to do so by judg- 
roents of the courts, and had persistently endeavored to revoke and annul 
the grant, while the grantees were vigorously prosecuting their part of the 
work under it, which they had, within the time limited by the agreement, 
substantially performed, although they had not completely flnished It. 
(Syllabus by the Court.) 

Appeal f rom the Circuit Court of the United States for the District 
of Colorado. 

Guy Le E. Stevick and Charles J. Hughes, Jr. (Henry M. Blackmer 
and Henry McAllister, Jr., on the brief), for appellant. 

W. 8. Morris and R. E. Lewis (J. W. Ady, on the brief), for appellee. 

Before CALDWELL, SAjSTBORN, and THAYER, Circuit Judges. 

SANBOKN, Circuit Judge. This is an appeal from a decree dis- 
missing the bill of the Pikes Peak Power Company, a corporation, 
upon the merits at the final hearing. The suit which culminated in 
that decree arose in this way: For many years the city of Colorado 
Springs, the appellee, has derived its supply of water from water- 
sheds on the slopes of Pikes Peak some 19 miles from the city, and 
more than 6,000 feet above the level of the sea. The city owns more 
than 4,000 acres of land on thèse slopes, and it collects the water 
from rains and melting snows into réservoirs m the mountains, and 
by open flumes and iron pipes conducts it thence to the city, where 
it is distributed for the usual municipal purposes. The population 
and business of the city had so increased in 1895 that the supply of 
water which it had theretofore drawn from the eastern slopes of 
Pikes Peak was inadéquate, and the city concluded to increase it by 
deriving an additional store from the western slopes of the mountain. 
The means devised to accomplish this purpose consisted of a réser- 
voir on West Beaver creek for the collection of the water on the west- 
ern slopes, and a tunnel at an élévation of about 11,500 feet above 
the level of the sea, about 6,400 feet in length, through one of the 
spurs of the mountain, to conduct the water to Middle Beaver creek 
on the easterly side of the peak, whence it would flow into the flumes 
and water pipes of the city. Thereupon, on December 27, 1895, 
Wilson & Jackson, a partnership composed of Charles H. Wilson and 
George W. Jackson, made a contract with the city to bore this tunnel 
on or before September 27, 1897. They entered upon the undertak- 
ing, but it proved to be far more difficult and expensive than any of 
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thç parties had anticipated. A slide of loose rock, or a cave-in, was 
encc-untered on the line of the tunnel, which proved an insuperable 
obstacle to its construction on that line, and compelled the con- 
tractera to drive the tunnel on a détour more than 350 feet in length, 
while the distance on the line of the tunnel from the point of depart- 
ure froin it to that of the retum to it was only about 130 feet. The 
high altitude at which the tunnel was located, the difficulty of trans- 
porting fuel, tools, and materials to that height, and developing 
power to drive and complète it, made its cost several times its con- 
tract price. As thèse obstacles developed, the city aided the con- 
tractes by a gift.of |11,500, and by extending the time for the com- 
pletion of the work until September 27, 1898. George W. Jackson 
became the successor of WilsOn & Jackson, borrowed money, and 
apparently prosecuted the work of driving the tunnel to the best of 
his ability; but the undertaking became so expensive, and the amount 
of his indebtedness so great, that he was financially unable to carry 
it on without further assistance, and in the early days of September, 
1898, it was évident that he could not complète it in the time or on 
the terms specified in the original contract, and its extension, and 
that he could not complète it in any way unless he could acquire 
some rights or privilèges upon which he could get crédit and borrow 
money to continue the work. While the contract price of the tunnel 
was only about |90,000, it had then cost more than twice that 
amount, and, if he had then abandoned it, it would hâve cost the city 
more than $100,000 to complète it. In driving the tunnel, Jackson 
had used electrical power, which he had created on the side of the 
mountain àt an electrical plant of 200 horse power by the use of the 
water flowing down the mountain side which was subsequently led 
into the water System of the city of Colorado Springs, and distributed 
to its inhabitants. In this way he had learned that it was prac- 
ticable to use this wàter for the development of electrical power 
without wasting or polluting it. In this state of the case, the city of 
Colorado Springs, by the passage of an ordinance on September 8, 
1898, which was accepted by Jackson on September 10, 1898, made 
a grant to and an agreement with him which provided that the respec- 
tive parties thereto should dérive the following considérations or 
benefits therefrom: The city granted to Jackson, his associâtes or 
assigns, for the terni of 25 years from September 8, 1898: (1) The 
right and privilège of laying, maintaining, and operating such con- 
duits, cables, and wirës in the streets and alleys within the flre lim- 
its of the city, and of érecting, maintaining, and operating such pôles 
and wires in the streets.and alleys of the city outside its flre limits 
as should be necessary f or the transmission and sale to the city and 
its inhabitants of electricity for the development of electrical power, 
and the, right and privilège of renting space in the conduits. (2) 
The right and privilège of constructing, maintaining, and operating 
at suitablé places on the lands of the city and through the lands, 
rights of way, streams, réservoirs, flumes, ditches, pipe lines, and 
conduits of the water System of the city, dams, réservoirs, pipe lines, 
conduits, power houses, plants, pôles, wires, and cables for the trans- 
fer and transmission of electrical power, together with the right to 
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use from such Iands such earth, stones, and dead timber as might be 
needed to construct such power houses, réservoirs, plants, and dams. 
(3) The right to divert and use for the génération of electrical power 
ail the water of any streams, ditches, flumes, pipe Unes, conduits, 
and réservoirs of the city on condition that ail water so diverted 
should be returned to the water System of the city unimpaired; that 
the use thereof under the contract should not diminish the flow of 
nor pollute the water; that the city should détermine what consti- 
tuted waste and pollution; that Jackson, his associâtes and assigns, 
should do nothing which would interfère with the successful opéra- 
tion of the city's System of waterworks; that the work under the 
contract in the city should be done under the supervision of the city, 
and that the city reserved its right to exercise its police power over 
the conduits, pôles, and wires provided for by the contract. The 
considération or the benefits which Jackson, his associâtes or assigns, 
agreed by this contract to bestow upon the city in return for this 
grant were: (1) The completion of the tunnel on or before December 
8, 1899, on the terms specified in the original contract of 1895. (2) 
The necessary space in ail the conduits they should lay, and on ail 
the pôles they should erect, for the telegraph and téléphone wires of 
the city, and freedom of access and facilities for placing and remov- 
ing them equal to those which Jackson and his associâtes or assigns 
should enjoy. (3) During the time between one year after the com- 
pletion of the tunnel and September 9, 1923, such electric lights as 
should be necessary for lighting the public buildings of the city, not 
exceeding 5 arc lights of 2,000 candie power and 200 incandescent 
lights of 16 candie power; and such electrical power as should be 
necessary for municipal purposes, not exceeding 50 horse power, free 
of cost; and such arc lights of 2,000 candie power as should be neces- 
sary for lighting the streets, alleys, and public grounds of the city 
for |5.50 per light per month. (4) On September 9, 1923, any elec- 
trical plant to f urnish thèse lights and this power and any transf orm- 
ing station, wires, cables, and other improvements which Jackson, his 
associâtes or assigns, shall hâve then constmcted, strung, or made for 
the purpose of transforming and delivering the electricity necessary 
to furnish thèse lights and this power, and a 20-inch water pipe Une 
from Lake Moraine to some point in the town of Manitou. On the 
faith and crédit of this contract Jackson borrowed of various parties 
more than $80,000, pledged his rights and privilèges under the ordi- 
nance to secure his debts for this amount, and proceeded with the 
construction of the tunnel. He organized the Pikes Peak Power 
Company, the appellant, and on January 16, 1899, assigned to it ail 
his rights and privilèges under his contract for stock in that corpora- 
tion, which he pledged to secure the money he had borrowed. In 
this state of the facts, after Jackson had borrowed this money, and 
proceeded on the faith of the contract with the work of driving the 
tunnel through the mountain, and on February 23, 1899, the city 
passed an ordinance, which, by its terms, repealed the ordinance of 
September 8, 1898. Thereupon, on May 3, 1899, the Pikes Peak 
Power Company exhibited its bill in the circuit court, in which, and 
in an amendment to it, which it subsequently made, it set forth the 
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f oregoing f acts, aad prayed that the repealing ordinance might be ad- 
judged void as violative of the constitution of the United States, and 
that the city might be enjoined from interfering with the exercise by 
the power company of the rights and privilèges granted to Jackson 
and his assigna, by the ordinance of September 8, 1898. The city 
answered the amended bill. Its answer was that no rights and priv- 
ilèges were granted to Jackson, his associâtes and assigna, for various 
reasons, the chief of which was that the city of Colorado Springs had 
no power to make the contract, or to vest in any one the rights and 
privilèges bestowed by the ordinance of September 8, 1898. On this 
ground the circuit court dismissed the bill at the final hearing, and 
this appeal challenges that ruling. 

At the opening of the investigation of this case we are confronted 
with the claim of counsel for the appellee that this court is without 
jurisdiction to review the decree below, because this is a case in which 
the law of a state is claimed to be in contravention of the constitution 
of the United States. The foundation of the suit is that the city of 
Colorado Springs passed an ordinance which, by its terms, repealed 
an earlier ordinance, and thereby annulled a contract between it and 
the appellant, and took away the property rights of the latter without 
due process of law, in violation of section 10, art. 1, of, and of the 
fourteenth amendment to, the constitution of the United States. The 
answer of the city to this claim was that, while there was a contract 
in form, there never was any agreement in law, because the city had 
no power te make the contract which it assumed to effect. This dé- 
fense was sustained by the court below. The appellant now insists 
that that court was in error because it did not hold that the city of 
Colorado Springs had lawful authority to make the contract, and be- 
cause it did not also hold that its repealing ordinance was violative 
of the constitution. In this way it may be seen that this case is 
one in which a law of a state (for an ordinance of a city passed under 
the législative authority of a state is such a law within the meaning 
of the fédéral constitution and statutes, — City of Walla Walla v. 
Walla Walla Water Co., 172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341) 
is claimed to be in contravention of the constitution of the United 
States, and that the suit involves the question whether or not this 
repealing ordinance is so violative of the constitution, together with 
other questions which must be considered and determined before the 
whole case can be decided. Section 5 of the act of March 3, 1891 
(26 Stat. 826, c. 517), déclares that appeals may be taken to the su- 
prême court "(6) in any case in which the constitution or law of a 
state is claimed to be in contravention of the constitution of the 
United States." Section 6 provides that in cases other than those 
named in section 5 the circuit courts of appeals may exercise appel- 
late jurisdiction unless otherwise provided by law. Thèse provisions 
of the organic law of this court hâve seemed plain to us, and we hâve 
accordingly frequently held that the suprême court had exclusive 
jurisdiction, and that this court had no jurisdiction to review a judg- 
ment or decree in any case which was controlled by the question 
whether or not the constitution or law of a state was in contraven- 
tion of the constitution of the United States. Merritt v. Barge Co., 
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75 Fed. 813, 815, 21 C. C. A. 525, 526, 40 U. S. App. 127, 129; Hastings 
v. Ames, 68 Fed. 726, 728, 15 C. 0. A. 628, 630, 32 IL S. App. 485, 488; 
Railway Co. v. Evans, 58 Fed. 433, 434, 7 0. C. A. 290, 292, 19 U. 8. 
App. 233, 235; Pauley Jail Bldg. & Mfg. Co. t. Crawford Co., 84 Fed. 
843, 942, 28 C. C. A. 579, 580, 56 U. S. App. 53, 55; Wrightman v. 
Boone Co., 88 Fed. 435, 437, 31 C. C. A. 570, 573, 60 U. S. App. 100, 
104. We are, however, advised by two late décisions of the suprême 
court that our jurisdiction to review the class of cases described in 
the sixth subdivision of section 5 of the act of March 3, 1891, is op- 
tional with ourselves, and that we may take or décline to take juris- 
diction thereof as to us seems just and proper. That court says: 

"When cases arise which are controlled by the construction or application 
of the constitution of the United States, a direct appeal lies to this court, and 
if such cases are carried to the circuit courts of appeals, those courts may 
décline to take jurisdiction, or where such construction or application is in- 
volved with other questions, may certify the constitutional question and after- 
wards proceed to judgment, or may décide the whole case In the first in- 
stance." Carter t. Roberts, 177 U. S. 496, 500, 20 Sup. Ot. 713, 44 L. Ed. 
861, 863; Eailroad Co. y. Thiebaud, 177 TJ. S. 615, 620, 20 Sup. Ct. 822, 44 L. 
Ed. 911. 

The case before us has been fully argued upon its merits. It is 
of much public importance. It involves the management of the 
water System and the lighting System of the city of Colorado Springs. 
The interests of the city and its inhabitants, as well as those of the 
power company, demand its early décision, and a dismissal of this 
appeal would almost inevitably lead to a delay of years in its déter- 
mination. In view of thèse facts, we hâve concluded not to décline 
to take jurisdiction, and to proceed to "décide the whole case in the 
first instance." 

It was not claimed in the argument of counsel for the appellee in 
this court, and it is not asserted in their brief , that the repealing ordi- 
nance of February 23, 1899, was not violative of the constitution of 
the United States if the contract evidenced by the ordinance of Sep- 
tember 8, 1898, and its acceptance were valid, and binding upon the 
city. The repealing ordinance is so clearly a violation of section 
10, art. 1, of that instrument, which prohibits the passage of a 
law impairing the obligation of contracts, and of the fourteenth 
amendment to the constitution, which forbids the taking of property 
without due process of law, that no argument to the contrary would 
be worthy of a moment's considération, and no contention of that 
character is made. The position upon which the counsel for the city 
chiefly rely is that the grant of the rights and privilèges found in the 
ordinance of September 8, 1898, was beyond the powers of the munici- 
pality, and void, so that no contract resulted f rom the acceptance of 
its terms, and no rights vested under it. In support of this conten- 
tion they présent numerous arguments, to which our attention will 
now be directed. They say that a grant by a municipality of rights 
and privilèges in its streets, alleys, parks, and public grounds for 
private use is invalid; that this ordinance was a grant for such a 
use, and that it is, therefore, void. The major pr émise of this syl- 
logism, when properly understood, and limited in its meaning, may 
be conceded to be sound; but the minor premise is unfounded in 
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faet, . The |tant evidenced by the ordinance of September, 1898, 
was not màde for a purely private use. A grant for a private use 
is one f rom which neither the city nor its citizens dérive any con- 
sidération or benefit. Such a grant cannot be sustained. This prop- 
osition is well illustrated by State v. Murphy, 134 Mo. 548, 565, 31 
S, W. "784, 34 S. W. 51, 35 S. W; 1132, 34 L. R. A. 369, upon which, 
and upon other cases of a similar character, which are cited in their 
brief , counsel for the city seem to rely. In that case the city of 
St. Louis had granted to a private corporation, for the exclusive 
use pt the latter, the right to lay and maintain in the streets of 
that city conduits for carrying wires and cables, and had reserved 
no considération or benefit to the city or the public f rom the grant 
of the right or f rom its exercise. It was held that such a grant 
for a purely private usé was beyond the powers of the municipality. 
That décision rested, however, on the express ground that the gran- 
tee was placed under no obligation to usé the rights and privilèges 
granted to it in any way or to any extent for the benefit of the pub- 
lic, and that no duty whatever to the public, the city, or the citizens 
was imposed upon it. The suprême court of Missouri nevertheless 
expressly declared in its opinion that: 

"Under its gênerai: power to regulate the use of streets the city has au- 
thority to authorize corporations and persons, for the purpose of serving the 
public, to string telegraph, téléphone, or electric light wires upon pôles above 
the surface or through conduits beneath the surface of the streets provided 
such structures and meehanieal appliances do not materîally interfère with 
the ordinary uses of the streets and public travel thereon." Pages 562, 565, 
566, 134 Mo., pages 786-788, 31 S. W., and pages 374, 375, 34 L. R. A. 

The grant now before us falls under the rule stated in this quo- 
tation. It was not a grant for a purely private use, for the use of 
the grantees alone. It was not a grant which imposed no duty 
to the city and to the public upon Jackson, bis associâtes and as- 
signa. It was not a grant for which the city exacted no considéra- 
tion, and f rom which it derived no benefit. On the other hand, the 
ordinance and its acceptàhce secured to the city and to the public 
the completion of the tunnel, the use of ail conduits and pôles of 
the grantees for its telegraph and téléphone wires until September 8, 
1923, the use of such eléctiic lights as should be necessary to light 
its public buildings, not ëxceeding 5 arc lights of 2,000 candie power 
and 200 incandescent lights of 16 candie power, and of such elec- 
trical power as should be necessary for municipal purposes, not ëx- 
ceeding 50 horse power, free of cost, until September 8, 1923, and 
on that day any electrical plant which the grantees shall hâve then 
constructed to light, the streets and public buildings of the city and 
a 20-inch water pipe line from Lake Moraine to Manitou. Hère 
were grave duties to the public and onerous public service imposed 
upon the grantees in this ordinance, and ample considération secured 
to the city to sustain the contract. 

The arguments in which counsel hâve indulged to minimize and 
expunge the public benefits and service which the city secured by 
this contract hâve not been overlooked, but they hâve failed to con- 
vince. They say that Jackson was bound, under his original con- 
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tract of 1895, to complète the tunnel, so that his agreement to do 
so, evidenced by his acceptance of the ordinance of September 8, 
1898, added nothing to the benefits which were already secured to 
the city before that acceptance was made; that the only other pub- 
lic service imposed by the ordinance was furnishing the city with 
electric lights and the érection and maintenance of a plant for that 
purpose, and that the ordinance was inoperative in that respect be- 
cause a majority of the votera of the city who were taxpayers did 
not cast their ballots in favor of authorizing the érection of this 
plant under a clause of the statutes of Colorado found on page 1144, 
3 Mills' Ann. St., which reads: 

"They [city councils] shall hâve power to purchase or erect waterworks or 
electric light works; or to autborize the érection of the same by others; but 
no such works shall be erected or authorized until a majority of the votera of 
the city or town who are taxpayers under the law voting on the question at 
a gênerai or spécial élection, by vote approve the same." 

But the différence to the promisee between the agreement of a 
man who is financially unable to perform his contract to expend 
$100,000 in com,pleting it, and the agreement of the same man to 
do the same thing when he is financially willing and able to do it, 
and actually proceeds to do it, is wide and substantial, and this 
was the important public beneflt and considération which the city 
secured in the construction of the tunnel by the contract of Sep- 
tember 8, 1898. When the ordinance of that date was passed, Jack- 
son had exhausted his means and his crédit in his attempt to drive 
the tunnel through the mountain under his contract of 1895, and 
there still was required the expenditure of about $100,000 to com- 
plète it. The contract evidenced by the ordinance gave him rights 
and privilèges upon which he was able to borrow the money, strength- 
ened his crédit, and enabled him to substantially complète the per- 
formance of his contract. This was no slight or immaterial con- 
sidération, and it cannot be whistled down the wind, or concealed 
from view, by harping on the fact that the promise of one who is 
unable to expend anything is as binding and forceful as the agree- 
ment of one who is able and willing to perform his contract. There 
was another material considération secured to the city under this 
agreement. That was the use, during the term of the grant, of 
ail the conduits which the grantees should Iay, and of ail the pôles 
which they should erect to carry the telegraph and téléphone wires 
of the city, and, at the end of the term, the pipe line from Lake 
Moraine to Manitou. Moreover, the statute of Colorado, which has 
been quoted, does not, in our opinion, avoid or render inoperative 
that portion of the ordinance and contract which secured to the 
city the use of the electric lights and power, and that for several 
reasons. In the first place, the ordinance does not purport to grant 
to Jackson, his associâtes or assigns, the authority to erect electric 
light works, and therefore a vote of the taxpayers was not required 
by the statute to authorize its passage. The authority granted by 
the ordinance is limited to the construction of proper plants for 
generating electricity by water power, and of conduits, wires, and 
pôles for the transmission of the electric fluid. In the second place, 
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t^eiptfttiïtfvJiaii no application tQielectric light plants erected by 
priyate parties for their own business purposes. It applies only to 
waterwork», g&s works, and electric light works purchased or erected 
by citiez or built for cities, under contracts with them, by other 
parties. It was not — it could not hâve been— the intention of the 
législature tP require the approving vote of the majority of the tax- 
payers of a city every time its council issued a license to a corpora- 
tion, partnership, or person to erect or install a gas plant or an 
electric light plant upon its premises for domestic or business uses. 
Again, there is nothing in the ordinance which requires the grantees 
to erect or maintain any electric light plant whatever. It does 
impose upon them the duty, and they hâve assumed the obligation, 
to furnish to the city electric lights and electric power; but the 
contract leaves it optional with them to produce and supply this 
light and power themselves, or to persuade others to do so for them. 
The resuit is that the grant contained in the ordinance of Septem- 
ber 8, 1898, was made for well-recognized public purposes, for the 
enlargement of the water System and the induction of the electric 
lighting System of the city of Colorado Springs, and it secured to 
the city ample considération to sustain it. Under the statutes of 
Colorado this city was empowered to regulate the use of its streets, 
to provide for the lighting of the same, to pass ail ordinances and 
to make ail rules and régulations proper or necessary to exercise 
thèse powers. 2 Mills' Ann. St. § 4403, par. 66. Under thèse pow- 
ers it had ample authority to grant the rights and privilèges of con- 
structing power houses to generate electricity in suitable places 
on its public grounds, of laying conduits, and of erecting pôles on 
its streets, and of stringing wires in the conduits and on the pôles 
to transmit the electrieal power in such a way that thèse conduits, 
pôles, and wires would not materially interfère with the ordinary 
uses of the streets and: grpunds by the public, and subject to the 
police power of the city as provided by the ordinance of September 
8, 1898. 2 Diil. Mun. Çprp. (3d Ed.) §§ 692, 697; Chicago Municipal 
Gaslight & Fuel Co. v. Town of Lake, 130 111. 42, 54, 22 N. E. 616; 
Gregsten v. City of Chicago, 145 111. 451, 461, 34 N. E. 426; City 
of St. Louis v. Western Union Tel. Co., 149 U. S. 465, 469, 13 Sup. 
Ot. 990, 37 L. Ed. 810; State v. Murphy, 134 Mo. 548, 561, 31 S. W. 
784, 34 S. W- 51, 35 S. W. 1132, 34 L. R. A. 369. 

Another position urged by counsel for the appellee is that the 
System of waterworks of this city, its streets, parks, and public 
grounds, are held by the municipality in its political or govern- 
mental, and not in its proprietary or business, capacity; that, con- 
sequently, they cannot be diverted from municipal uses, and a city 
council cannot make any agreement or contract relative to them 
which a succeeding council may not freely annul. The proposition 
is not novel. It has received the careful considération of this court, 
and, so far, as the question it présents is material to the issues in 
this case, it is no longer open to debate hère. In Illinois Trust & 
Savings Bank v. City of Arkansas City, 76 Fed. 271, 282, 22 C. C. A. 
171, 181, 40 U. S. App. 257, 276, 34 L. R. A. 518, 525, this court an- 
nounced its conclusion in, thèse words: 
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"A city has two classes of powers,— the one législative, public, governmental, 
in the exercise of which it is a sovereignty and governs its people; the other, 
proprietary, quasi private, conferred upon it, not for the purpose of governing 
its people, but for the private advantage of the inhabitants of the city and of 
the city itself as a légal personality. In the exercise of the powers of the 
former class it is governed by the rule hère invoked. In their exercise it is 
ruling its people, and is bound to transmit its powers of government to its 
successive sets of officers unimpaired. But in the exercise of the powers of 
the latter class it is controlled by no such rule, because it is acting and con- 
tracting for the private benefit of itself and its inhabitants, and it inay exer- 
cise the business powers conferred upon it in the same way, and in their ex- 
ercise it is to be governed by the same rules that govern a private individual 
or corporation. Dill. Mun. Corp. (3d Ed.) § G6, and cases cited in the note; 
Safety Insulated Wire & Cable Oo. v. Oity of Baltimore, 13 C. C. A. 375, 377, 
378, 66 Fed. 140, 143, 144; San Francisco Gas Co. v. City of San Francisco, 
9 Cal. 453, 468, 469; Corn. v. City of Philadelphia, 132 Pa. St. 288, 19 Atl. 136; 
New Orléans Gaslight Co. v. City of New Orléans, 42 La. Ann. 188, 192, 7 
South. 559. 560; Tacoma Hôtel Co. v. Tacoma Light & Water Co., 3 Wash. 
St. 316, 325, 28 Pac. 516, 519, 14 L. R. A. 669; Wagner v. City of Rock Island, 
146 111. 139, 154, 155, 34 N. E. 545, 548, 549, 21 L. E. A. 519; City of Vin- 
cennes v. Citizens' Gas Light Co., 132 Ind. 114, 126, 31 N. E. 573, 577, 16 L. 
R. A. 485; City of Indianapolis v. Indianapolis Gaslight & Coke Co., 66 Ind. 
396, 403; Read v. Atlantic City, 49 N. J. Law, 558, 562, 9 Atl. 759. In con- 
tracting for waterworks to supply itself and its inhabitants with water, the 
city is not exercising its governmental or législative powers, but its business 
or proprietary powers. The purpose of such a eontract is not to govern its 
inhabitants, but to obtain a private beneflt for the city itself and its denizens. 
1 Dill. Mun. Corp. § 27; City of Cincinnati v. Cameron, 33 Ohio St. 336, 367; 
Safety Insulated Wire & Cable Co. v. City of Baltimore, supra, and cases 
cited under it." 

The purpose of the city in making the eontract of September 8, 
1898, was to enlarge its waterworks, to increase its supply of water, 
and to furnish itself and its inhabitants with electric light. In 
contracting for thèse purposes the city was exercising its propri- 
etary or business powers. It is controlled by the same rules that 
govern a private corporation, and its eontract bound its successive 
sets of officers. -<< 

The next proposition which counsel for the city seek to maintain 
is that the water System of the city and the water which flows 
through it are held in trust by the municipality for the suppres- 
sion of Ares, for the domestic use of its inhabitants, and for other 
customary municipal purposes; and that the city council has no 
power to divert them to the génération of electricity for private 
use, or to any such purposes. Before entering upon the considér- 
ation of this position, let us see what the power of the city is in 
regard to the establishment and management of its water System, 
and what, under the facts of this case, this contention really is. 
The statutes of Colorado provide that the city councils of cities 
in that state shall hâve power to manage and control ail their 
property (2 Mills' Ann. St. § 4492); to erect waterworks on a 
favorable vote of their electors (2 Mills' Ann. St. § 4403, par. 67); 
"to construct or authorize the construction of such waterworks, 
without their limits, and for the purpose of maintaining and pro- 
tecting the same from injury and the water from pollution, their 
jurisdiction shall extend over the territory occupied by such works, 
and ail réservoirs, streams, trenches, pipes and drains, used in and 
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neeessary for the construction, maintenance and opération of the 
same, and over the stream or source from which the water is taken, 
for five miles above the point from which it is taken; and to enact 
ail ordinances and régulations necessary to carry the power herein 
conferred into eflect" (Id. par. 68); to construct réservoirs in pub- 
lic places in the city or beyond the limits thëreof for the purpose 
of supplying the same with water; to provide proper conducting 
pipes to regulate the distribution of water for irrigation and other 
purposes (Id. par. 72). From thèse provisions of the statutes it 
will be seen that the city council of the appellee had plenary au- 
thority to manage and control the water System and ail the prop- 
erty of the city, and to distribute and apply its water not only to 
ordinary municipal uses, but to "irrigation and other purposes." 
Thèse Were the powers of the council in this regard. Now, what 
was the state of facts when the ordinance of September, 1898, was 
passed? The city was not then engàged in initiat'ing and construct- 
ing a System of watenvorks. That had already been done. A 
system extending from watersheds on Pikes Peak, 19 miles distant, 
and 6,000 f eet above the level of the sea, had been constructed 
and operated for years. The city had outgrown this System, and 
a contract had been made three years before for the construction 
of a tunnel to enlarge it, and to increase its supply of water. The con- 
tractera had exhausted their means and their crédit, and the tunnel 
still lacked an expenditure of $100,000 to complète it. This was the 
state of the facts. No one questions the power of the council of this 
city to contract for this tunnel, and to agrée to pay for it in the money 
of the city, No one questions its power to procure electric lights, 
conduits, and pples to carry its telegraph and téléphone wires, and 
to pay for them with the funds of the city. Its authority to do thèse 
things is io plain and full that it cannot be denied. Now, what 
did the city do, and what is the actual contention of its counsel 
hère? The price agreed upon by the contract of 1895 for the com- 
pletion of the tunnel was not compensatory. It wonld not pay 
for the work necessary fo be done. The contractera could not com- 
plète it without other compensation. Thereupon the city did this: 
It procured the completion of the tunnel, the right to use the con- 
duits and pôles of Jackson, his associâtes and assigns, to carry its 
wires, electric lights for its public buildings, and electric power 
to the estent .of 50 hor se power, without the payment of an ad- 
ditional dollar Of the city's money, in considération of a permit 
or license which it gave to the grantees in the September ordinance 
of the right to use the idle water power that existed and was run- 
ning to waste in its water system. Now, what is the real con- 
tention of the counsel for the city hère? It is that, while the city 
council might lawfully hâve eontracted for thèse public utilities, 
and hâve taxed its constituents, and hâve paid out their money to 
obtain them, it had no authority to procure them for and to pay 
for them with the idle water power that existed in the water Sys- 
tem of the city, without the expenditure of a dollar of the mcney 
of the citizens. It is, in façt, that municipal corporations hold ail 
that part of public utilities which they cannot apply to customary 
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municipal uses in trust to waste to the losa of their cestuis que 
trustent, and not in trust to use for their beneflt. This proposition, 
when reduced to its last analysis, finds no support in reason or 
authority. It is true, as counsel for the city assert, that the water, 
the water System, and the other public utilities of a municipality 
are held by it and by its offlcers in trust for its citizens, and for 
the public; that neither the city nor its offlcers can renounce this 
trust, disable themselves from performing their public duties, or 
so divert or impair thèse utilities that they are rendered inadé- 
quate to the complète performance of the trust under which they 
are held. Union Pac. Ry. Co. v. Chicago, R. I. & P. Ry. Co., 51 
Fed. 309, 317, 2 C. C. A. 174, 231, 10 U. S. App. 98, 175, and cases 
there cited. But it is equally true that municipalities and their 
offlcers hâve the power. and it is their duty, to apply the surplus 
power and use of ail public utilties under their control for the 
beneflt of their cities and citizens, provided, always, that such ap- 
plication does not materially impair the usefulness of thèse facili- 
ties for the purposes for which they were primarily created. Union 
Pac. Ry. Co. v. Chicago, R. I. & P. Ry. Co., 51 Fed. 309, 321, 2 C. 
C. A. 174, 234, 10 U. 8. App. 98, 180; City of St. Louis v. The 
Maggie P. (C. C.) 25 Fed. 202; State v. City of Eau Claire, 40 Wis. 
533; Green Bay & M. Canal Co. v. Kaukauna Water-Power Co., 
70 Wis. 635, 35 N. W. 529, 36 N. W. 828; Bell v. City of Platte- 
ville,-71 Wis. 139, 36 N. W. 831; French v. Inhabitants of Quincy, 
3 Allen, 9; Worden v. City of New Bedford, 131 Mass. 23; Cam- 
den v. Camden Village Corp., 77 Me. 530, 537, 1 Atl. 689; Brown 
v. Winnisimmet Co., 11 Allen, 326, 334; Midland Ry. Co. v. Great 
Western Ry. Co., 8 Ch. App. 841, 851; Simpson v. Hôtel Co., 8 H. 
L. Cas. 712; Hendee v. Pinkerton, 96 Mass. 381, 386. This ques- 
tion was presented to this court and exhaustively argued by able 
counsel in Union Pac. Ry. Co. v. Chicago, R. I. & P. Ry. Co., supra. 
In that case the Union Pacific Railway Company had leased to an- 
other company for 999 years the joint use of its bridge across the 
Missouri river and of its terminal facilities at Omaha, together 
with about seven miles of its track, and it was contended that this 
lease was beyond the powers of the corporation, and void, because 
it was a diversion of the use of its railroad facilities from the pub- 
lic purposes for which the railroad corporation held them. The 
contract was, however, sustained, because it appeared that the use 
leased was a surplus use remaining after the Union Pacific Rail- 
way Company had retained for itself sufficient facilities to perforai 
ail its public functions and to discharge ail its public duties. This 
court held, after careful considération, and its décision was subse- 
quently affirmed by the suprême court (Union Pac. Ry. Co. v. Chi- 
cago, R. L & P. Ry. Co., 163 U. S. 564, 16 Sup. Ct. 1173, 41 L. Ed. 
265), that, if a corporation necessarily acquires for the conduct of 
its corporate business facilities whose entire capacity is not needed 
for its corporate use, it is not required to hold them in idleness; but 
it has the power, and it is its duty, alike to its stockholders and 
the public, to lease or otherwise apply the surplus use for their 
beneflt. In State v. City of Eau Claire, 40 Wis. 533, and Green 
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Bay & M. Canal Co. v. Kaukauna Water-Power Co., 70 Wis. 635, 
35 7S:Vf. 529, 36 N. W. 828, thé suprême court of Wisconsin held 
that, where a city had législative authority to èrect a dam for the 
purpose of waterworks for the City, it might lawfully lease for 
private purposes any excess of water not required for its water- 
works; Tais is a just and reasonable rule. It is a rule incon- 
sistent lJ with no principle of law or of equity, and in accord with 
that common sensé and common business practice which recognize 
as a public good the growth of two blades of grass where but 
one grew before, and the conversion of waste to use. The case in 
hand falls far within the rule. By the contract of September, 1898, 
the city renounced no trust that had been imposed upon it. It dis- 
abled itself from the discharge ai no duty. It in no way impaired 
the usefulness of the water or of the water system of the city for 
the public purposes for which it was constructed and maintained. 
On the other hand, that contract expressly provided that the water 
diverted by the grantees under it should be returned to the water 
system of the city unimpaired, without pollution or diminution of 
its flow, and that the grantees Should do nothihg under it which 
should interfère in any way with the successful opération of the 
waterworks of the city. Every use of those waterworks and of 
the water requisite to the discharge of the trust under which they 
were held for the usual municipal purposes was retained by the 
city unimpaired, while the idle power therein which was running 
to waste was wisely utilized, not for private use, but for the pub- 
lic purpose of enlarging the waterworks of the city, of increasing 
its supply of water, of procuring conduits and pôles to carry its 
wires, and of obtaining electric light and power for its public build- 
ings and its streets. The ordinance and the contract, therefore, 
were not void on the ground that the water system and the water 
were held by the city in trust to extinguish Ares, to distribute to 
its inhabitants for domestic uses, and for other municipal purposes, 
and on the ground that the municipality had no power to divert 
them to generate electricity for private use, because every use of 
the water and of the waterworks for which they were held in 
trust was expressly retained by the city unimpaired, because the 
grant in the ordinance was made for public purposes, and not for 
private use, and because that grant wisely utilized an idle water 
power for the beneflt of the city and its inhabitants, without im- 
pairing the uses for which the water system was constructed and 
maintained. 

Another argument of çounsel for the appellee was that the portion 
of the ordinance which grants rights and privilèges outside the 
limits of the city is void, because the city council has no power over 
thàt portion of the water System which is not specially given by 
législative enactment. But, if the premise of this argument is sound, 
the conclusion does not follow, because the statutes which we hâve 
already quoted give ample power to the city council to grant the 
rights and privilèges in that portion of the waterworks and of the 
water beyond the limits of the city which were conveyed by the 
ordinance. 2 Mills' Ann. St. §§ 4492, 4403, par. 68. 
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This concludes the discussion of ail the arguments presented by 
counsel for the city in support of their contention that the con- 
tract of September 8, 1898, was beyond the powers of the city and 
of its council. For the reasons which hâve been stated, thèse argu- 
ments hâve not proved convincing or persuasive. In the answer 
of the city some other reasons were stated for the contention which 
the city hère maintains, but they are either unfounded in law or not 
established by the évidence, and, as counsel for the city hâve deemed 
them unworthy of argument, they will not be discussed. Our con- 
clusion is that the city council of Colorado Springs had the power 
to pass the ordinance and to make the contract of September, 1898, 
and that its subséquent attempt to repeal the former and to annul 
the latter, after the rights and privilèges granted had become vested, 
was a violation of the constitution of the United States, and in- 
effectuai for any purpose. 

Finally, it is insisted that, if the contract was valid, the decree 
was right, because ail rights and privilèges under the ordinance were 
forfeited by the failure of Jackson to complète the tunnel within 
the time limited by the agreement. There is a provision in the 
contract that ail the rights and privilèges under it shall be for- 
feited by a failure to complète the tunnel by December 8, 1899. 
But another provision of the agreement is that if, for any cause for 
which the city is responsible, the work is materially delayed, then 
the time for the completion of the work shall be extended for a 
time equal to the aggregate length of the time of such stoppage or 
delays. Jackson drove the tunnel through the mountain within the 
time prescribed for its completion, and prosecuted his work vigor- 
ously and in good faith, but he did not reduce the tunnel to grade, 
or line it or finish it according to the spécifications, within the time 
named in the contract. On the other hand, the city had repeat- 
edly refused to pay him moneys that were due him for work which 
he performed in 1898, until he enforced payment by judgments of 
the courts. The city passed the repealing ordinance of February, 
1899, answered this bill that its grant of 1898 was void, and so 
earnestly insisted upon its contention that it persuaded the court be- 
low to so hold. There is évidence that thèse wrongful acts of the city 
caused delay in Jackson's work, and that, in their absence, he 
would hâve completed the tunnel in time. This is the claim of the 
appellant. In our view, it is unnecessary to détermine in this case 
whether or not that claim is well founded. This is not an action 
at law to enforce the forfeiture of this contract. This is a suit in 
equity to avoid the unlawful act of the city in attempting to annul 
its agreement. The claim of the city that the rights granted by it 
hâve been forfeited by delay in the performance of the agreement 
is presented by a supplemental answer. Whatever else may be the 
fact, this is certainly true: the great burden of the work of driving 
the tunnel had been borne, and that work had been substantially 
done, when the limit of the time for its completion was reached. 
The substantial benefits of the contract, the essential considération 
which induced the city to make it, either has accrued to it, or surely 
will accrue to it. The tunnel has been driven. The city now asks 
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this court of equity to relieve it of the burdens of this contract while 
it retâifis this great and substantiàl bèneflt. That prayer does not 
appeâl with much forée to the conscience of a chancellor, and it 
cannot be granted hère. Neither Jackson nor his assignée, the ap- 
pellant, has committed any wrong, or violated any raie of law or 
of equity, in their dealings, and the case présents no équitable ground 
for depriving them of the rights and privilèges which were granted 
to thém under the contract, and which they hâve fairly earned by 
the substantiel completion of the great work they undertook. "A 
court of eqûity can act only où the conscience of a party. If he has 
done nothing that taints it, no demand can attach upon it, so as 
to give any jurisdjction." Boone v. CJhileS, 10 Pet 177, 210, 9 L. 
Ed. 388; Illinois Trust & Savings Bank v. City of Arkansas City, 
76 Fed. 271, 293, 22 C. C. A. 171, 193, 40 U. S. App. 257, 294, 34 L. 
R. A. 518; U. S. v. Winona & St. P. R. Co., 67 Fed. 948, 960, 
15 C. Cl A. 96, 108, 32 U. S. Àppi 272, 291; U. S. v. Northern Pac. 
R. Co., 95 Fed. 864, 880, 37 C. C. A. 290, 306. 

The decree below is reversed, and the case is remanded to the cir- 
cuit court, with instructions to enter à decree for the appellant for 
the relief prayéd in its bill. 



VANSICKLE v. WELLS, FARGO & CO. 

(Circuit Court, D. Nevada. November 14, 1900.) 

No. 599. 

1. FkAUDTJLENT CONVEYANCES— EVIDENCE OF FBAUDULENT INTENT. 

The fact that land was ftssessed in the name of a husband for several 
years after he had conveyefl it to bis wife and the deed had been recorded 
does not tend to show that the conveyance was made for the purpose of 
defrauding the husband's creditors, Where it was not so listed at the in- 
stance of either husband or wlfe, but through the custom of the assessing 
offîcers to copy from prevlous assessment rolls. 

2. Same— Deed from Husband to Wife. 

A deed of property from a husband. to his wife in payment of an in- 
debtedness cannot be impe^çhed by another credltor of the husband on 
the ground that the accounts between the husband and wife had not been 
so kept that the wife could h^ve legally enforped her claim, or that such 
claim, or a portion of it, was barred by limitations. 
8. Same— Evidence— Fraudclent Intknt. 

The fact that a portion of an indebtedness from a husband to his wife, 
ta payment of which he conveyed property to her, was barred by limita- 
tions, is admissible in évidence In support of a claim that the conveyance 
was frauduïënt, to be consldered on the question of good faith. 

4. Same— Husband and Wife. ' 

: The failure'iof a wlfe to flle an lnventory of her separate property as 
required by Outting's Comp. Ann. Laws Nev. §§ 512-514, does not aflect 
her rights asagalnst a credltor of her husband seeking to Impeach the 
conveyance of such property to hér as fraudûlent. 

5. Husband' and ! Wife— Convetânce: between— -Nevada Statotes. 

TJndef the Btatutes of Nevada deflûing the rlghts bf husband and wife 
çCutting's Comp. Ann. Laws Nev. :g§ 524, 528), which provide that, when 
a .husband permits bis wife ; to appropriate to her own use her earnings, 
th'ë same, with the Issues and profits thereof, shall be her separate prop- 
erty, and which permit a husband and wife to contract with each other 
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respecting property as if umnarried, an agreement between a husband and 
wife that the wife shall hâve as her own the proceeds of butter, eggs, 
and poultry which she raised and sold îs valid; and where she f rom time 
to time loaned sums therefrom to her husband, or permitted him to use 
the same, on his agreement to repay, the Indebtedness tbereby created 
constituted a valuable considération for the conveyance of property to her 
in payment. 

6. Same— Préférence of Wife— Intent. 

In the absence of a statutory provision forbidding préférences, a con- 
veyance of property by a husband to his wife in payment of a valid in- 
debtedness is not fraudulent as to his other creditors, although he is in- 
solvent, unless made with a fraudaient intent, and accepted with knowl- 
edge of such intent; and the relationship between the parties, while it is 
entitled to be considered upon the question of intent, is not in itself a 
badge of fraud. 

In Equity. Suit to enjoin the sale of property on exécution. 

From the évidence in this suit it appears that the complainant came to 
Nevada in 1856, when she was 16 years of âge, and then became acquainted 
with P. W. Vansickle; that they were married in 1S57; that they both worked 
as laborers for a brother of P. W. Vansickle; that the property in controversy 
was then uncultivated government land in the possession of the brother, from 
whom P. W. Vansickle acquired it, and he and his wife, since the spring of 
1858, hâve lived upon the land, cultivated and improved it. When they went 
upon the premises there was a small house, eonsisting of four rooms,— two bed 
rooms, a sitting room, and a kitchen, — in which they lived and reared a family 
of five children. In addition to the cultivation of the land and raising crops 
thereon, they acquired cows, horses, and chickens. Mrs. Vansickle, in addition 
to her other household duties, made butter; and the butter, chickens, and eggs 
were sold, among other things, for the support of the family. Within one year 
after thêir marriage there was an agreement made between the husband and 
the wife that she should hâve ail the money realized from the sale of the 
butter, chickens, and eggs, as her own. In pursuance of this agreement she 
sold the butter, chickens, and eggs on her own account at Virginia City and 
elsewhere. There were no accounts kept of thèse sales for several years,— 
in fact, not until 1872, when the eldest daughter commenced keeping a mém- 
orandum of the sales and receipts from thèse sources, and of the accounts be- 
tween her father and mother, and eontinued keeping snch accounts until 1894. 
The husband often sold the butter, etc., for his wife. Sometimes he paid the 
money reeeived therefor over to her, and at other times only rendered an ac- 
count thereof, as he had spent the money. At différent times he asked his 
wife for money, and she gave it to him, for the purpose of paying his debts. 
The proofs offered with référence to thèse transactions show an indebtedness 
from the husband to the wife equal to, if not exceeding, the value of the 
property at the time it was deeded to her by her husband. With référence to 
the exécution of the deed in 1886 the testimony shows that the wife had at 
various times stated to her husband that he was largely indebted to her, and 
that he ought to give her a deed of the property, so that she could take care 
of herself and family. About the time of the exécution of the deed he was 
taken sick, and the family thought he was seriously 111. On this account she 
repeated her previous requests, and again urged him to make the deed. The 
deed was executed and recorded without her knowledge, but he within two 
months thereafter told her of its exécution, and then delivered the deed to her. 
Prior to the exécution and delivery of the deed her husband managed and 
controlled the property, and directed the work done thereon. Thereafter he 
had nothing to do with it. The wife and eldest son performed those duties. 
The husband, however, lived with the family on the premises, reeeived his 
board, and, after he quit the butchering business, conducted and carried on 
the purchase and sale of chickens and eggs on his own account. The husband 
was engaged as a butcher and conducted a butcher shop at Genoa for several 
years before the deed was executed, and thereafter carried on the butchering 
business, feeding his cattle up to 1894 upon the farm included in the deed, 
105 F.-2 
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and peddled but the méat at différent places, wherever he coaW flnd a market 
therefor: At the time of thei exécution of the deed the husband was lndebted 
to Mr. 'W. W. Lapham in the sum Of $1,500, for which a note had been pre- 
viousiy given by him, and owed a few handred dollars besides,— in ail, about 
$2,000. At that time he owned about 35 head of horses, of the value of $150 
each, and about 200 head of cattle; of the value of $5,000. After the exécution 
of the deed the wife was anxious to repair the house where the family lived. 
The question as to whether the house should be simply repaired or enlarged 
was discussed by ail members. of the family. The younger members were de- 
cidedly in favor of having It erilarged. The wifè requested her husband to 
engage .a carpenter for her, Which he did, and the carpenter was consulted 
about the changes to be made and expense that would be incurred. W. W. 
Lapham, a man of means, who had boarded with the family for about 20 
years.r^and, according to me testimony, they had "never taken a cent from 
him,"— offered to furnish the money. He said: "Mrs. Van, you deserve a bet- 
ter house. You hâve worked hard, very hard. * * * I will give you one 
thousand dollars, and flx your house in good shape. • • * I will not 
charge you any interest." She said: "I don't care about taking it. I do not 
like to go in debt. I like tosee my way clear." After the carpenters com- 
menced work, and the old dîning room had been torn down, Lapham said: 
"Mrs. Van, I think it would be cheaper for you to move the old building back, 
* * * and build a new front altogether/' She replied by saying: "I don't 
like to go into debt too much, * * * If you think it will not cost over one 
thousand dollars, I will try it." Lapham paid the bille, and the improve- 
ments cost nearly $1,500. After the work was finish ed, Lapham wanted her to 
sign two duebills. When she examined them she noticed the words "Vansickle 
ranch;" and thought he was trying to include her husband and the ranch; 
that the property was hers, the debt was hera, and that her husband had noth- 
ing to do with it. She testifled that she said to Mr. Lapham: "What do you 
mean by 'Vansickle ranch'? Do you include Peter with it?"— and told him: 
"I will never sign that. You could corne to-morrow and sue me, and that is 
the thing I cannot stand. You promised to wait and hâve patience until I 
paid you; and if I paid you it was ail right, and if I did not lt was ail right. 
Is that not the bargain?" Other words passed between them, and the duebills 
were not signed. This indebtedness, together with the note of $1,500, was 
afterwards, by some transaction between Lapham and P. W. Vansickle, 
included in the note of $4,000 executed by P. W- Vansickle in favor of W. W. 
Lapham on the 29th day of March, 1887; the same being the note assigned by 
Lapham to Wells, Fargo & Co., before maturity, and upon which the judg- 
ment in its suit against P. W. Vansickle was obtained. On the day that this 
note was signed P* W. Vansickle made, executed, and delivered to said Lap- 
ham a chattel mortgage upon certain personal property, to wit, 200 head of 
cattle and 20 head of horses, as security for the payment of the note. Van- 
sickle was theu engagea in business as a butcher, and, after the note was 
executed, permission was given to him by the holder of the note and chattel 
mortgage to MU the cattle and djapose of the other property. He did so, and 
made many payments on the note at différent times. He always claimed that 
he had paid the note in full to Lapham. The taxes were always assessed 
against the land in the name of P. W. Vansickle, after the deed was executed, 
as before, until about 1899, when it was assessed to Mrs. Lillies M. Vansickle. 
Mrs. Vansickle testifled that. she never paid any attention to it; that the 
assessor never came to her for a statement; that her husband paid the taxes 
while he was in the butcher business, for the feed of his cattle on her farm. 
It further appears that the assessors were in the habit of copying the state- 
ments from the previous assessment roll; that they made no examination or 
inquiry into the title, and made no changes in the name of the party to whom 
the land was assessed, unless objections were made thereto, or the party in 
whose name it was assessed had died; that this was true generally of ail prop- 
erty assessed in Douglas county by them. On November 20, 1866, the hus- 
band and wife joined in the exécution of a déclaration of homestead embracing 
the property in controversy, and this déclaration thereafter, on December 4, 
1866, was duly flled and reeorded in Douglas county, where the land is situate. 
On Junell, 1895, they again Joined in the exécution of a second déclaration of 
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homestead upon the same property, which was duly filed and recorded as 
above. 

W. E. F. Deal, for complainant. 
M. A. Murphy, for défendant. 

HAWLEY, District Judge (after stating the faots). This is a suit 
in equity to enjoin the défendant f rom selling certain lands situate in 
Douglas county, Nev., under an exécution issued May 21, 1895, upon 
a judgment obtained in this court December 12, 1894, by the défend- 
ant against P. W. Vansickle for $4,000, with interest and costs. 
Complainant claims to be the sole owner of the property under and 
by virtue of a deed executed and delivered to her by her husband, 
P. W. Vansickle, in 1886. It is alleged in the answer that P. W. 
Vansickle, being indebted to a number of persons, with full knowl- 
edge of his insolvency, "and for the purpose and with the intent to 
hinder, delay, and defraud his said creditors, including this défendant, 
made a pretended sale of the lands and premises described and set 
forth in the complainant's bill to the complainant, Lillies M. Van- 
sickle, who then was, and for a long time prior thereto had been, and 
now is, the wife of the said Peter W. Vansickle; that no considération 
ever passed or was paid by the said Lillies M. Vansickle to the said 
Peter W. Vansickle or any other person ; * * * that at the time 
of the pretended transfer of said lands and premises by the said 
Peter W. Vansickle to the said Lillies M. Vansickle, his wife, she 
received and accepted said deed of conveyance well knowing the 
embarrassed financial condition of her said husband, Peter W. Van- 
sickle, and the said deed was made and some time thereafter recorded, 
and at a still later date delivered by the said Peter W. Vansickle 
to, and accepted by, the said Lillies M. Vansickle, his wife, with the 
intent and for the purpose of delaying, hindering, and defrauding the 
creditors of the said Peter W. Vansickle." This averment raises the 
only issues involved in this suit: (1) Was any contract or agreement 
ever made between husband and wife under which the husband be- 
came indebted to the wife? (2) Was the deed which was afterwards 
executed by the husband made with the intent on the part of the hus- 
band and the wife to hinder, delay, or defraud the creditors of the 
husband? 

There were several preliminary objections made which are purely 
technical, and but few that require spécial notice. For instance, an 
objection was made to the admission of the deed from the husband to 
the wife because it purports to hâve been made April 30, 1886, and 
to hâve been acknowledged and recorded April 26, 1886, and was not 
delivered until several weeks thereafter. It is évident that the inser- 
tion of the "30th day of April" as the day of its exécution was a 
clérical mistake, which does not in any manner affect the validity of 
the deed. The f act that the deed was not delivered until after it was 
filed is wholly immaterial. The fact the property was assessed 
to P. W. Vansickle after the deed was executed and delivered, the 
same as it had been for years bef ore, does not, in the light of the cir- 
cumstances disclosed by the testimony of the offlcers and others con- 
cerning the manner in which assessments of real estate were made in 
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Douglas county, tend to show that the complainant was guilty of any 
fraud in regard thereto. The fact that the husband often paid the 
taxes is, I think, satisfactorily explained in the testimony, and need 
not be rèpeated. 

It was urged upon the oral argument that there was no valid agree- 
ment existing between the husband and wife that could hâve been en- 
forced in an action at law between them, and upon this point divers 
objections were made as to the manner in which the accounts were 
kept between the husband and wife, and as to the methods of ail 
the transactions between them. It would be useless to mention thèse 
objections in détail. It is enough to say that they were not relevant 
to the issues involved herein. The défendant is not in a position to 
object to the manner and method of thèse transactions. If a contract 
or agreemènt existed between the parties whereby an indebtedness be- 
came due to the wife at the time of the exécution of the deed, it does 
not lie in the mou th. of another creditor of the husband to say that 
the husband might hâve defeated the transaction by légal technicali- 
ties that might hâve been urged because the accounts between them 
were not kept in "due and regular f orm," etc. In line with thèse ob- 
jections is f ound the answer to the objection that the debts incurred 
were barred by the statute of limitations. That was a matter solely 
between the husband and wife. The privilège given by the statute 
could be waived. There is no law which prevents a party from pay- 
ing an honest dëbt simply becausè he might hâve availed himself of 
the provisions of the statute. Nô Étranger to the transaction could 
raise the question. Blair v. Silver Peak Mines (0. C.) 84 Fed. 737, 738; 
Hanchett v. Blair, 41 0. C. A. 76j 100 Fed. 817, 825, and authorities 
there cited. But the fact that some of the items relied upon to con- 
stitute the considération niight hâve been barred, by the statute was 
admissible, because, if it were shôwn that no efforts had ever been 
made to collect or enforce the clâinï, it would furnish a circumstance 
to be considered on the question df good faith. Schubérth v. Schillo, 
177 111. 346, 330, 52 N. E, 319. It was, of course, the duty of the 
court to be libéral in the admission 0f testimony as to the various 
transactions, and considèr ail the évidence in regard thereto, in so far 
as it has any bearing upon the question of the good faith of the 
parties, or as to whether or not the deed was made for the sole pur- 
posé of hindering, tielaying, or defrâuding creditors. It would serve 
no useful purpdse to refer to a!ny of the other objections urged to the 
admission of the testimony. 

There is no ; sûbstantiàl ground urged against the validity of the 
homestead çlaims upon the property. The contention is over the 
question whether the défendant bas the right, under its exécution, to 
sell the property and take the proceeds in excess of the amount al- 
lowed as exempt under the homestead claim. But the filing of the 
second déclaration of homestead after the exécution and delivery of 
the deed is claimed to be a circumstahce to be considered by the court, 
as tending to Show somé fraudulent design on the part of the parties; 
and in this connection counsel asks; if the previous transactions were 
bona flde, "why did Mrs. Vansickle, years after she had the deed, join 
With her husband in the déclaration of a homestead?" The évidence 
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shows that she was advised to do so by an attorney. This advice 
may hâve been given as a matter of précaution, to save any question 
that might ever be raised as to the effect of the proviso contained in 
section 1 of the "act to exempt the homestead and other property 
f rom forced sale in certain cases, approved March 6, 1865," as amend- 
ed in 1879, winch reads "that if the property declared upon as ahome- 
stead be the separate property of either spouse, both must join in the 
exécution and acknowledgment of the déclaration." Laws Nev. 1879, 
c. 131, § 1. But, whatever the object or purpose may hâve been, it 
certainly cannot be considered as a circumstance which tends to 
establisb any fraudulent intent upon the part of either in the exécu- 
tion and delivery of the deed. The fact that the wife, after as well 
as bef ore the exécution of the deed, of ten gave the husband money to 
pay his debts ; that he lived upon the premises ; and that she never 
charged him for his board, because, as she testifled, "he is my hus- 
band, and he shall always hâve a home," — is not of itself a circum- 
stance from which f raud could be inf erred. As was said by the court 
in Eavisies v. Alston, 5 Ala. 297, 303, in referring to similar facts, "If 
the sale was fair and the purchase bona fide, the facts supposed, in- 
stead of being a badge of f raud, entitle the parties to commendation." 

Replying to the contention of the défendant that as the wife did 
not ûle an inventory of the property conveyed by the deed, as required 
by the statute, the court should hold that it is community property 
and liable for the debts of her husband, it is sufficient to say that the 
property which the wife acquired under the agreement did not, after 
the exécution of the deed, belong to the community property of hus- 
band and wife, but was her own individual, separate property, and 
that the provisions of sections 3 and 4 of the "act defining the rights 
of husband and wife," requiring the wife to file a full and complète 
inventory of her separate estate, do not, in my opinion, hâve any bear- 
ing whatever upon any issue involved in this suit. Section 5 of the 
act, which provides the only penalty for such failure, relates ex- 
clusively to controversies "between the wife and purchasers in good 
faith and for a valuable considération from the husband." Cutting's 
Comp. Ann. Laws Nev. §§ 512-514. The défendant stands in no 
such relation, and is not in a position to claim any right in the prem- 
ises on account of the failure of the wife to file an inventory of her 
separate property. It certainly cannot be claimed that her failure 
to file such an inventory constitutes in the slightest degree any 
indicia of an intent on her part to hinder, delay, or defraud any 
creditor of her husband. 

It is unnecessary to examine or review the numerous authorities 
cited by défendant based upon the rules which prevailed at common 
law. At common law contracts between husband and wife were 
held void, for the want of the wife's power to consent. The civil 
existence of the wife was considered, for many purposes, as being 
merged in that of her husband, and her services belonged absolutely 
to him. Nevertheless it will be observed that the courts of equity 
in England protected, as far as they could, the separate estate, sav- 
ings, and earnings of married women; and many cases can be found 
where contracts and agreements between husband and wife of a 
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similar character to the one proven by the testimony in this sait were 
uphelâ and maintained under the strictness and rigidity of the corn- 
mon-law pales. In the early case of Slanning v. Style, 3 P. Wms. 
334, 337, decided in 1734, where it was insisted on behalf of the dé- 
fendant that the testator allowed his wife — 

"To dispose and make profit of ail such butter, eggs, poultry, pigs, fruit, 
and other trivial matters arising from the said farm (over and besides what 
was used in the family), for her own separate use, calling it her 'pin money' ; 
* * * and It was proved in the cause that her husband, whenever any per- 
son came to buy any fowls, pigs, etc., would say he had nothing to do with 
those things, which were his wife's, and that he also confessed that having been 
making a purchase of about £1,000 value, and wanting some money, he had 
been obligea to borrow £100 of his wife to make up the purchase money. 
Therefore now the widow claimed to be paid this £100." 

The lord chancellor, in decreeing that the widow was entitled to 
this £100, said: 

"That the courts of equity havé taken notice of ahd allowed feme coverts 
to hâve separate interests by their ihusbands' agreement; and this £100 being 
the wife's savings, and hère being évidence that the husband agreed thereto, 
it seemed but a reasoriable encouragement to the wife's frugality, and such 
agreement would be of llttle avail, were it to détermine by the husband's 
death. That it was the strongest proof of the husband's consent that the 
wife should hâve a separate property In the money arising by thèse savings, in 
that he had applied to her, and prevailed with her to lend him this sum, in 
which case he did not lay claim to it as his own, but submitted to borrow it as 
her money." 

In Peterson v. Mulford, 36 N. J. Law, 481, 486, the court said: 

"There can be no question but that a husband is entitled to the services of 
his wife, lf he 'claims them, and also to the proceeds of her labor, unless he 
permits her to labor for her own account, or, after she has earned or received 
the proceeds, gives them to her, or allows her to approprlate them to her 
own use." 

But, without référence to the rules of the common law, this suit 
must be considered and decided under the provisions of the statutes 
of this state and gênerai principles of the law applicable to the facts 
which the évidence herein establishes. Section 15 of the "act de- 
fining the rights of husband and wife, approved March 10, 1873," 
provides as follows: 

"When the husband has allowed the wife to approprlate to her own use her 
earnirigs, the same, with thé issues and profits thereof, is deemed a gift from 
him to her, and ls, with such Issues and profits, her separate property." 

Section 19 of the same act reads as follows : 

"Either husband or wife may enter into any contract, engagement, or trans- 
action with the other, or with any other person, respecting property, which 
either might enter into if unmarried, subject in any contract, engagement, or 
transaction between themselves, to the gênerai rules which control the actions 
of persons occupying relations of confidence- and trust towards each other." 

Cutting's Comp. Ann. Laws, pp. 121, 122, §§ 524, 528. 

Ûnder thèse provisions of the statute, independent of any authority 
upon the subject, it seems to my mind clear that the parties had the 
unquestioned right to make the agreement that the wife, in con- 
sidération of her extra services* might and should hâve the money 
realized from the sale of the butter, chickens, and eggs, and that the 
moneys appropriated by the husband out of this fund belonged to the 
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wife, as well as the money whicli she had realized from thèse sources 
and loaned to lier husband, and created between them an indebted- 
ness which constituted a valuable considération for the exécution 
and delivery of the deed. In Peterson v. Mulford, supra, Eoche v. 
Trust Co. (Ind. Sup.) 52 2ST. E. 612, 616, 617, and Nuding v. Urich, 169 
Pa. St. 289, 292-294, 32 Atl. 409, there is an able and exhaustive 
discussion of the relative rights of the husband and wife upon this 
subject, and many authorities are there cited. It is enough to say, 
without quoting therefrom, that they are directly applicable to the 
facts of this case, and that the conclusions therein reached fully 
support the views I hâve expressed. The authorities cited by the 
défendant are based upon facts which are entirely dissimilar to the 
facts in this suit, and many of them are based exclusively upon the 
ground that no agreement was ever made that the wife should hâve 
any recompense for the extra services she had rendered. 

Was the transf er of the property made to hinder, delay, or def raud 
the creditors of P. W. Vansickje? Under the provisions of the stat- 
ute of this state, ail conveyances made with the intent to hinder, 
delay, or defraud creditors or other persons of their lawful suits, 
debts, or demands are, as against such persons, utterly null and void. 
Cutting's 'Oomp. Ann. Laws, § 2708. It is well settled that fraud 
may be shown, in conveyances of property made to hinder, delay, or 
defraud creditors, by the conduct and appearance of the parties, 
the détails of the transaction, and the surrounding circumstances, 
and may be inferred when the facts and circumstances are such as to 
lead a reasonable man to believe that the property of a debtor has 
been attempted to be withdrawn from the reach of his creditors. 
Thomson v. Crâne (C. 0.) 73 Fed. 327, 329, and authorities there cited. 
The statutes of this state (Cutting's Comp. Ann. Laws, § 2711) pro- 
vide that: 

"The question of fraudulent intent, in ail cases arising under the provisions 
of this act, shall be deemed a question of fact, and not of law; nor shall any 
conveyanee or charge be adjudged fraudulent, as against creditors or purchas- 
ers, solely on the ground that it was not founded on a valuable considération." 

With référence to the facts established by the évidence, it is proper 
to say that ail the testimony was taken in open court; that the court 
had the opportunity of observing the manner and appearance of the 
respective witnesses, and thus is better enabled to décide as to the 
weight and credence that should be given to their testimony. The 
fact is that there was no substantial conflict in the évidence. The 
différence in the statements of the respective witnesses concerning 
the various transactions, and the slight discrepancies as to the lan- 
guage used by the parties to the transaction, upon which much stress 
is laid by counsel, are readily accounted for by the lapse of time, and 
the différences that would naturally occur in the memory of the 
witnesses. To my mind, the fact that the transactions were differ- 
ently stated from their recollection, instead of being given with a 
parrot-like sameness, strengthens, instead of weakens, the force of 
their évidence as to the bona fides of thèse transactions. The power 
of the husband to deed his property to his wife is unquestioned. The 
mère fact that the husband was at the time of the exécution of the 
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deed îndebted to other parties does not of itself raise any presump- 
tkm of f fraud, or constitute any ground for the impeachment of his 
act& The rule is well settled that a eonveyance giving such préfér- 
ence is not fraudulent, though the debtor be insolvent, and the 
créditer be aware at the time that it would hâve the effect of defeat- 
ing the collection of other debts. Wheaton v. Nèville, 19 Cal. 42, 46; 
Ross v. Sedgwick, 69 Oal. 247, 250, 10 Pac. 400; Lucas v. Clafflin, 76 
Va. 269, 277; 14 Am. & Eng. Enc. Law (2d Ed.) 224, and authorities 
there cited. The validity of the eonveyance is to be determined, not 
by its effect, but by the intention with which it was made. In the 
absence of any statutory provision f orbidding préférences, a debtor 
hasthe right to convey his property to any one or more of his credit- 
ors. The fact that the préférence is given to his wife, or to any other 
relative, between whom and himself there subsists the relation of 
debtor and créditer, doës not prohibit him from preferring such 
créditer in the payment of his debts. 14 Am. & Eng. Enc. Law (2d 
Ed.) 232, and authorities there cited. It is, of course, the duty of the 
court in ail such cases, as in ail cases where fraud is alleged, carefully 
to scrutinize the testimony of the witnesses, and keep in mind the 
family relations of the parties; but the détermination of the case 
must, at last, as was said by the court in Shauer v. Alterton, 151 
U. S. 607, 626, 14 Sup. Ct. 448, 38 L. Ed. 292, "dépend upon the in- 
quiry whether the transaction was ' honest and bona fide." This is 
the crucial test in ail cases. It may be that fraudulent dispositions 
of a man'B property to his wife or to members of his family are more 
frequently made than to other s not so intimately connected; but 
where the transaction is manifestly honest and bona flde, and not 
made to hinder, delay, Or defraud other creditors, too much stress 
ought not to be given to the faot of thëir intimate relationship. For, 
as before stated, the mère fact that the deed of the property was 
made to a relative is not of itself a badge of fraud. The books are 
f ull of cases where this gênerai principle has been announced. More- 
over, if the eonveyance was not fraudulent in its inception, it will not 
be made so by any subséquent conduct of the parties. 14 Am. & Eng. 
Enc. Law (2d Ed.) 269, and authorities there cited. The weight of 
the testimony^ taken in its entirety, establishes the fact that the eon- 
veyance to the wife was made bona fide, for a good and valuable 
considération, without any intent on the part of the parties thereto 
to hinder, dèlay, or defraud any créditer of the husband. So far as 
the wife is concerned, there is no pretense that she was guilty of any 
fraud, though perhaps mistaken in some of the faets concerning Lap- 
ham's f 1,600 note. She was honestly of the bpinion that the note 
had been paid, and there is no circumstance or testimony of any kind 
to indicate that she accëpted the deed for the purpose or with the in- 
tent of hindering, delaying, or defrauding any créditer of her hus- 
band. To make a eonveyance fraudulent, fraud or fraudulent intent 
must be shown on the part of the grantee as weïl as on the part of 
the grantor. Cohen v. Enox, 90 Cal. 266, 273, 27 Pac. 215, 13 L. R. A, 
711; Priest v. Brown, 100 Cal. 626, 634, 35 Pac. 323; Newman v. 
Cordell, 43 Barb. 449, 457; Meyer v. Sulzbacher, 76 Ala. 120, 128; 
Jenkins v. Einstein, 3 Biss. 128, Fed. Cas. No. 7,265; Magniac v. 
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Thompson, 7 Pet. 348, 393, 8 L. Ed. 709; 14 Am. & Eng. Enc. Law 
(2d Ed.) 270, and authorities there cited. In Prewit v. Wilson, 103 
TJ. S. 22, 24, 26 L. Ed. 363, Mr. Justice Field, in delivering the opinion 
of the court, said: 

"When a deed is executed for a valuable and adéquate considération, with- 
out knowledge by the grantee of any fraudulent intent of the grantor, it will 
be upheld, however fraudulent his purpose. To vitiate the transfer in such 
case, the grantee also must be chargeable with knowledge of the intention of 
the grantor." 

In Garr, Scott & Co. v. Klein, 93 Iowa, 313, 315, 61 N. W. 919, 
which was a suit in equity to set aside a conveyance of real estate be- 
tween husband and wife, and to subject the property conveyed to the 
payment of a judgment owned by the plaintiff, the lower court found 
in favor of the défendant, and the judgment was afflrmed. The lan- 
guage of the court flts like a glove to the facts of this case, and is as 
near on "ail fours" with it, as any cases ever get. The court said : 

"We are satisfied that the conveyance was made in pursuance of a valid 
agreement between the husband and wife, entered into in good faith, for a 
lawful purpose. The plaintiff relies in part upon alleged statements of the 
husband made about the time the judgment against him was rendered, and also 
before that time, to the effect that the claim of the plaintiff was not just, 
that the plaintiff could not recover anything of him, and that his property was 
beyond its reach, and upon the relationship of the parties to the conveyance, as 
ebowing that it was fraudulent. But, if such statements were made by the 
husband, they would not be sufficient to taint the title of the wife with fraud. 
She dénies that she knew of the indebtedness to the plaintiff at the time the 
deed was made, and her testimony to that effect is not shown to be incorrect. 
Since the considération for the deed was ample, and was paid some time before 
the delivery of the deed, the fact that it was not delivered to her personally 
until after the judgment was rendered is immaterial. We hâve read the record 
and argument for the appellant with care, and although there are some facts 
which, if unexplained, would be deemed badges of fraud, yet, when ail relevant 
facts are considered, we do not flnd any ground upon which the judgment of 
the district court can be disturbed." 

The views we hâve expressed, and the conclusions we hâve 
reached, are not, as défendant claims, "throwing temptation in the 
path of integrity and truth," but, on the contrary, are calculated to 
préserve the ends of justice, and uphold the rights of parties to make 
agreements, and protect them therein, when made in good faith and 
for a valuable considération, without any fraudulent intent. Let 
a decree be entered in accordance with the prayer of complainant's 
complaint. 



VANSICKLE v. WELLS, FARGO & CO. 

(Circuit Court, D. Nevada. November 14, 1900.) 

(No. 600.) 

Fraudulent Conveyaxcf.s— Considération— Parent and Child. 

An agreement by a father to pay his son wages after his majority, when 
made before the services are rendered, will support a conveyance of prop- 
erty in payment of such wages after they hâve been earned, as against 
other creditors of the father. 
Samb— Legahty op Préférence. 

Unless prohibited by statute, a debtor may give a préférence to a mem- 
ber of his family to whom be is justly indebted, by conveying property to 
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Mm. although ne is lnsolvent, and suits by other creditors are pending 
against Min, of which the grante« ; has knowledge. 

In Equity. Suit to enjoin the sale of property on exécution. 

W. E. F. Deal, for complainanti ; 
M. A. Murphy, for défendant. 

HAWLEY, District Judge (orally). This suit is of the same gên- 
erai character as Vansickle v. Wells* Fargo & Co. (C. C.) 105 Fed. 
16, jusi: decided. It dépends upon (he same gênerai principles that 
were there elaborately discussed, a,nd need not be repeated. By 
stipulation of the parties and consent of the court, ail the testimony 
taken in that case which was materîaland relevant to this case is 
to be considered in évidence in this suit. From the testimony in 
this suit it âppears that P. W. Vansickle made, executed, and deliv- 
ered to his son James, the çomplainant herein, three deeds of certain 
real estate, situate in Douglas county, Nev., — one on May 7, 1886, the 
second on October 17, 1893, and the other on October 24, 1893,— 
which are claimed by the défendant in this suit to hâve been made by 
the grantor and acceptéd by the grantée with intent on their part 
to hinder, delay, and defraud it, as a creditor of P. W. Vansickle. 
The testimony shows: That the son commenced to labor on the 
ranch of his father when he was 17 years of âge. That after arriv- 
ing at the âge of 21, in 1883, there was a gênerai conversation be- 
tween himself and his father and mother, in the présence of the other 
members of the > family, as to his future. The mother, especially, 
seemed anxious that he should remain at home; and ail agreed that 
if he did some specifled compensation should be agreed upon, to 
remunerate him for his services. As a resuit of this conversation 
the father then and there agreed to pay him wages better than he 
could get elsewhere. The language used by the father, as given by 
the witnesses, is not identical as to the amount, but ail except the 
father testified that the sum was to be $500 per year. Ail agreed 
that he was to be paid wages. There is no controversy on this point, 
and no testimony was given in déniai of or in conflict with the testi- 
mony that it was to be $500 per year. It is true, as claimed by de- 
fendant, that services rendered by children of the grantor after they 
become of âge, who are members of his household, will not support 
a conveyance from him to them unless there was an agreement for 
compensation at the time the services were rendered. Such services 
are ordinarily presumed to hâve been gratuitously performed, and, in 
order to create a debt from the father to the son for such services, it 
may be admitted that it must affirmatively appear either that an ex- 
press contract for rémunération existed, or that the circumstances 
under which the services were rendered were such as clearly exhibit 
a reasonable and probable expectation that there" would be a reason- 
able and f air compensation. In this case it is satisfactorily shown 
that there was an express agreement between the father and son that 
compensation should be paid. The law is well settled that when a 
valuable considération exists between the parties a fraudulent in- 
tent must be distinctly proved. It is only in cases of voluntary 
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conveyances, where there is no agreement between the parties, that 
the absence o£ a valuable considération tends of itself to establish 
a fraudulent intent. The weight of the testimony in this suit clearly 
establisb.es the fact that the flrst deed was made, executed, and deliv- 
ered for a valuable considération, without any intent to hinder, delay, 
or defraud any of the other creditors of the father. This, to my 
mind, is too clear and plain to require comment or discussion. 

The considération for the other deeds arose out of transactions 
which occurred between the father and son as to the sale of cattle, 
and money loaned by the son to the father, the détails of which it is 
deemed unnecessary to mention. After the suit of Wells, Fargo & 
Co. had been commenced against his father, the son requested pay- 
ment of the amount due him. The father proposed to deed the son 
the property, saying it was the best he could do, and the son replied, 
"If it is the best you can do, I will take it." The testimony of the 
complainant with référence to the various agreernents and business 
transactions between himself and his father which resulted in the 
exécution of thèse deeds is corroborated not only by the testimony 
of other members of the family, but by ail the surrounding circum- 
stances which tend to shed any light upon the transactions. The 
only différence betw T een this case and the one just decided lies in the 
fact thattwo of the deeds were executed and delivered to the son after 
the suit was brought against the father by Wells, Fargo & Co. But, 
under the authorities applicable to the particular facts of this case, 
that fact does not of itself establish any fraudulent intent on the part 
of the parties to hinder, delay, or defraud any creditors of the father. 
The right of the father to give a préférence to members of his own 
family to whom he is justly indebted, over other creditors, is perhaps 
sufficiently shown in the opinion in the other case. But the princi- 
pes announced in Bump, Fraud. Conv. (lst Ed.) 217, 220, are so di- 
rectly in point, and so well supported by numerous authorities there 
cited, as to justify a quotation therefrom. The author, speaking of 
préférences not fraudulent, says: 

"By virtue of his absolute dominion over his property, a debtor, however, 
may either give or allow a préférence. It is no part of the policy of the statute 
to prohibit its application to the payment of one debt rather than another. 
The maxim, 'Vigilantibus non dormientibus leges subserviunt,' applies. 
Hence it is that a creditor who can secure a sufficiency, according to law, to 
satisfy his claim, is entitled to hold it against other creditors. This right, 
moreover, is not affected by the debtor's insolvency, or the preferred creditor's 
knowledge of such insolvency. The fact that a suit is pending, or that the 
transfer includes ail the debtor's property, or that other creditors lose their 
debts by reason of the debtor's inability to meet ail the demands against him, 
does not necessarily affect the validity of the préférence. There is a distinc- 
tion to be observed between the effect of a transfer by a debtor in failing cir- 
cumstances, made to pay one or more of his debts, and that intent to hinder, 
delay, or defraud his other creditors against which the statute is aimed. The 
effect of the préférence may be to delay or even to prevent them f rom obtaining 
payment at ail, but, if the motive is to pay the preferred debt, the transaction 
is not invalidated. The statute is aimed only at intended fraud, but the 
payment of a debt to one creditor is no fraud upon other creditors,— no légal 
injury to them." 

And again, in relation to an intent to defeat an exécution, it is 
said: 



28 105 FEDERAL REPORTER. 

"A préférence may be glven and recelved for the express purpose of defeat- 
lng an exécution, for the mère Intent to defeat an exécution âoes not of itself 
constltute fraud. The payment of a just debt is what the law admits to be 
rightful, and is not, therefore, fraudulent, either in law or in fact. The pre- 
ferred creditor cannot be affected injuriously with notice of the debtor's intent 
to prefer, and thereby defeat an exécution, because the purpose is honest, and 
such as the law sanctions. This is not delaying or hindering, within the mean- 
ing of the statute. It does not deprive other creditors of any légal right, for 
they hâve no right to a priority." 

• See, also, Sipe v. Earman, 26 Grat. 563, 569, where it was expressly 
held that the exécution of a deed to one creditor pending a suit 
against the grantor by another creditor a short time bëfore the term 
at which it was probable a judgment would be rendered against him 
did not render the deed fraudulent or void. Let a decree be entered 
in favor of the complainant, in accordance with the views herein ex- 
pressed. 



BCEUGGS v. SOKUGGS. 

(Carcuit Conrt, W. D. Missouri, W. D. November 19, 19O0.> 

No. 2,391. 

1 Administrators— Title to Personalty— Action by Heir for Conversion. 
It is a fundamental rule that the real estate of an intestate descends 
directly to the heirs at law, and that both the title and right of possession 
to the Personal property vest exclusively in the administrator. Until an 
order of distribution has been made ;by the probate court having jurisdic- 
tion of the estate, an heir has no interest in the Personal estate which 
will support an action, and, even after such an order has been made 
declarlng the respective interests of the distribuées, an heir has no title 
to any spécifie property, and cannot maintain an action for its conversion 
against the administrator, but his remedy is by action on the administra- 
tor's bond. 

& Bame— Ineffectuai. Order of Distribution— Continued Jurisdiction of 
Probate Court. 

Wheré an order of distribution made by a probate court on final settle- 
ment by the administrator is ineffectuai to bind the heirs by reason of a 
failure to give proper notice, the administrator Is not thereby discharged, 
and the jurisdiction of the probate court over the property and the admin- 
istrator continues, and is exclusive. 

& Bame — Action to Détermine Riqhts of Heir — Jurisdiction. 

An administrator appointed by a court of one state is not subject to an 
action in a court of another state or jurisdiction by an heir to establish his 
right to a distributive share in the estate; jurisdiction to détermine such 
right being exclusively in the courts of the state of the administration, and 
primarily in the court of probate. 

On Demurrer to Pétition. 

A. N. Gossett, for plaintiff. 
Judge E. H. Field, for défendant 

PHILIPS, District Judge. It is conceded by plaintiff's counsel 
that this is, in légal effect, an action for conversion. It is a funda- 
mental and quite universal rule that the real estate of an intestate 
descends directly to the heirs at law, and that the personal estate 
does not descend directly to the heirs, but goes exclusively to the 
administrator, — both the title and the right of possession. Smith 
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v. Denny, 37 Mo. 20; Becraft v. Lewis, 41 Mo. App. 552; State t. 
Moore, 18 Mo. App. 411; Naylor's Adm'r v. Moffatt, 29 Mo. 126. 
By the statute of Kansas (section 1927, Gen. St. 1899) original ju- 
risdictîon is conf erred upon the probate courts of Kansas as f ollows : 

"Sec. 1927. The probate courts shall be courts of record, and, within their 
respective counties, shall hâve original jurisdiction: First, to take the proof 
of last wills and testaments, and admit them to probate, and to admit to 
record authenticated copies of last wills and testaments executed, proved and 
admitted to probate in the courts of any other state, territory or country; sec- 
ond, to grant and revoke letters testamentary and of administration; third, 
to direct and control the officiai acts of executors and admiuistrators, settle 
their accounts, and order the distribution of estâtes; fourth, to appoint and 
remove guardians for minors, persons of unsound mind, and habituai drunk- 
ards, and make ail necessary orders relating to their estâtes, to direct and 
control their officiai acts, and to settle their accounts; flfth, to bind apprentices, 
and exercise such control and make such orders respecting them and their 
masters as the law prescribes; sixth, to hear and détermine cases of habeas 
corpus; seventh, to hâve and exercise the jurisdiction and authority provided 
by law respecting executors and administrators, and the settlement of the 
estâtes of deceased persons." 

And the whole matter of the custody of personal property, the 
payment of debts, and the distribution of the assets among the cred- 
itors, legatees, and distributees is conferred upon the probate court. 
As said in McMillan v. Wacker, 57 Mo. App. 222: 

"On the death of a party the personal property passes to the administrator, 
and he alone has a right to the possession thereof, unless, indeed, the probate 
court shall, by order, dispense with any administration, as provided by statute. 
It is only 'after making such order such widow or minor children shall be 
authorized to collect, sue for, and retain the property belonging to such esta te.' 
The probate court is the only tribunal having original jurisdiction to détermine 
the question as to whether or not an administration is necessary." 

Under the Kansas statute, the widow, who is the administratrix 
in this case, was entitled to one-half of the personal estate; and 
only after settlement with the court, and on an order of distribu- 
tion, do the heirs become entitled to receive their ascertained inter- 
ests. There is no tenancy in common between the administrator 
and the heir in the personal property. The right of possession in the 
administrator is exclusive, and the heir can never maintain an action 
against the administrator for his distributive share until the probate 
court, of original and exclusive jurisdiction, has determined who the 
distributees are, and made an order of distribution. As said in Gris- 
wold v. Mattix, 21 Mo. App. 286 : "It must be ascertained by a com- 
pétent tribunal. The probate court is that tribunal. Its jurisdic- 
tion is original and exclusive." Until such order of distribution, 
and an ascertainment by the probate court of what the distributive 
share of the heir is, how can the heir maintain an action for con- 
version? It is a fundamental principle governing the action for 
conversion that "the plaintiff must show a légal title. He must hâve 
the property, gênerai or spécial, or the actual possession or right to 
immédiate possession, at the time of the conversion." Cooley, Torts 
(2d Ed.) 517. In law, as deflned in Black's Law Dictionary, it is "the 
unauthorized aasumption and exercise of the right of ownership over 
goods or personal chattels belonging to another, to the altération of 
their condition or the exclusion of the owner's rights. A construct- 
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ive conversion takes place when a person does such açts in référence 
to the goods of another as amount in; law to the appropriation of the 
property to himself." The exclusive right of possession being in the 
admihistrator until the order of distribution is made, how can it be 
said that the administrator is wrongfully exercising a right of own- 
ership over the goods or personal chattels belonging to another? 
The heir has no right of possession to the property in kind; and, as 
applied to the facts of this case, this heir would be entitled to one- 
third of the distributive share of thé estate going to the heirs after 
the payment of the debts and giving to the widow one-half interest 
in the moneys, bonds, and securities. After the order of distribu- 
tion, and failure to comply therewith by the administrator, the heir 
would hâve a remedy in an action on the bond of the administrator. 
The pétition shows that the final settlement was made by the de- 
fendant in the probate court in Kansas after due notice by publi- 
cation; and the pétition further discloses the fact that at that set- 
tlement the probate court proceeded to make an order of distribu- 
tion of the remaining assets between the widow and the two children 
born in lawful wedlock. The sole contention of plaintiff is that that 
order of distribution made on the final Settlement was not binding 
on this plaintiff for the reason that no notice was given by the ad- 
ministratrix to the plaintiff of the application for such order of dis- 
tribution, as provided by section 2857 of the Kansas statutes. It is 
contended by defendant's counsel that this section has référence only 
to the preceding section, providing for the sale of personal property 
ascertained by the court not to be susceptible of division in kind. 
It does not appear that this question has ever been directly passed 
upon by the suprême court of that state. It would seem from the 
language of the court in Proctor v. Dicklow, 57 Kan. 124, 45 Pac. 
86, that it has been the practice in the probate court in that state 
to make the order of distribution at the time of making final set- 
tlement, and that the distributee would be concluded thereby if 
he does not appeal to that court for relief, and to the appellate court 
from the adverse action of that court. But, without determining 
this question, the fact in law still remains true that, if that order of 
distribution made by the probate court was not effectuai for want of 
notice, then the administratrix was not discharged therefrom, and 
the jurisdiction of the probate court in Kansas continues in force 
Over the administratrix, and is exclusive. As said by Sherwood, J., 
in Lenox v. Harrison, 88 Mo. 495 : "Obviously, if, as alleged, there 
was no notice given as required by statute, then the final settlement 
was null, and the administration of the estate was still open." The 
court cites the case of Garton v. Botts, 73 Mo. 274, which expressly 
décides that until there is a final settlement of a ward's estate, a 
curator is not liable to an action by the ward for money had and 
received. The curator 5 » bond constitutes the measure and limit of 
his liability, and he must hâve recourse to that. This, it seems to 
the court, is conclusive against this action. The pétition discloses 
on its face that this défendant is a résident of Kansas, and in the 
jurisdiction of the probate court of that state, where this estate was 
administered; and thiB : plaintiff, I présume, has found the défend- 
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ant over in Kansas City, Mo., possibly shopping, and sued her in the 
jurisdiction of Missouri in an action of trover or conversion; and this 
court is asked to take jurisdiction, in effect, over the administration 
of that estate, and ascertain for the first time that this plaintiff is an 
heir at law of the intestate, and détermine what his interest in the 
estate is under the statute of descents and distributions of Kansas. 
This is the sole prérogative of the probate court of that state, which 
has original and exclusive jurisdiction in such cases. Bauer v. Gray, 
18 Mo. App. 175. While thèse are Missouri décisions, and founded 
on the Missouri probate statute, it stands to universal law, exclud- 
ing the jurisdiction of the courts of other states and other jurisdic- 
tions from assuming jurisdiction over the matter of administration 
and distribution of estâtes under a probate System like that which 
obtains in the state of Kansas. As said by the suprême court in 
Lawrence v. Nelson, 143 U. S. 222, 12 Sup. Ct. 442, 36 L. Ed. 134, it 
is "the gênerai rule that an administrator's power to act, as well as 
his duty to account, is limited to the state from whose courts he 
dérives his authority, and that, therefore, he cannot sue or be sued 
in another state in which he has not been appointed administrator." 
In Keynolds v. Stockton, 140 U. S. 272, 11 Sup, Ct. 778, 35 L. Ed. 
470, the suprême court say that: 

"Where an administrator or other eustodian of an estate is appointed by the 
courts of one state, the courts of that state reserve to theroselves full and ex- 
clusive Jurisdiction over the assets of the estate within the limits of the state. 
* * * Whatever may be the rule if jurisdiction is acquired by a court be- 
fore administration proceedings are commenced, the moment they are commen- 
ced, and the estate is taken possession of by a tribunal of a state, that moment 
the party whose estate is thus taken possession of ceases to hâve power to 
bind the estate in a court of another state, either voluntarily or by submitting 
himself to the jurisdiction of the latter court." 

The demurrer is sustained. 



WILLIAMSON v. LIVEEPOOL, L. & G. INS. CO. 

(Circuit Court, W. D. Missouri, W. D. November 26, 1900.) 

No. 2,495. 

CONSTITOTIONAL LAW — EqUAL PROTECTION OF LAWS— STATDTB AlLOWING DAM- 
AGES and Attorney's Fées against Insdranctc Companies. 

Rev. St. Mo. 1899, § 8012, providing that "in any action against any 
Insurance Company to recover the amount of any loss under a policy," if it 
appear from the évidence that such Company has vexatiously refused to 
pay such loss, the court or jury may allow the plaintiff damages, not ex- 
ceeding 10 per cent, on the amount of the loss, and a reasonable attorney's 
fee, is in violation of the fourteenth constitutional amendment, as denying 
to insurance companies the equal protection of the laws by subjecting them 
to penalties which are not imposed on their adversaries or npon other 
litigants. The business of insurance is not of such character as to render 
insurance contracts, or actions thereon, proper subjects for discriminative 
législation, under the police powers of the state; nor is the fact that pay- 
aient must hâve been "vexatiously refused," to subject the défendant to 
the penalty, material, since no corresponding penalty is incurred by 
the plaintiff In case the suit is vexatiously brought. 

At Law. On motion to strike out parts of the pétition. 
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L. C. Boyle, for plaintiff. 
M. iL Fyke, for défendant. 

PHILIPS, District Judge. This an action, containing several 
counts, to recover losses based (m certain flre insurance policies 
issued by défendant to plaintiff. On the flrst count, in addition to 
the judgment asked for to co ver the loss, plaintiff asks for 10 per 
cent, damages, amounting to $466.66f, and a reasonable attorney's 
fee of $600; on the second count, in addition to the loss sustained on 
the property, plaintiff prays judgment for 10 per cent, damages, 
amounting to $533.33£, and a reasonable attorney's fee of $700; on 
the third count, additional damages of 10 per cent, on the sum of the 
loss, amounting to $1,000, and a reasonable attorney's fee of $1,000; 
and on the fourth count, the sum of $2,000 as damages, and a reason- 
able attorney's fee of $2,300, are prayed for in addition to the amount 
of the loss. The défendant has filed a motion to strike ont those 
parts of the pétition praying judgment for said damages and attor- 
ney's fées, on the ground that the statute authorizing the same is 
unconstitutional and void, being in conflict with the provisions of 
both the state and fédéral constitutions. 

The statute in question is found in section 8012, Rev. St. Mo. 1899, 
as follows: 

"In any action against any insurance company to recover the amount of 
any loss undér a policy of 'are, life, marine or other Insurance, if it appear 
from the évidence that such company has vexatiously refused to pay such 
loss, thé court or jury may, in addition to the amount thereof and interest, 
allow the plaintiff damages not exceeding ten per cent, on the amount of the 
loss, ànd a reasonable attorney's fee; and the court shall enter judgment for 
the aggregate sum found in the verdict." 

The suprême court in Eailway Co. v. Ellis, 165 U. S. 150, 17 Sup. 
Ct. 255, 41 L. Ed. 666, held that an act of the législature of Texas, 
which provides, in effect, that any person in that state having a 
valid bona fide claim for personal services or labor, or for damages, 
or for overcharges on freight, or claims for stock killed or injured by 
any railroad company, provided such claim for stock killed or injured 
shall be presented to the agent of the company hear by, etc., and if, 
at the expiration of 30 days after such présentation, such claim has 
not been paid or satisfied, he may institute suit therefor, and, if he 
prevail, "he shall be entitled to recover the amount of such claim, 
and ail costs of suit, and in addition therëto ail reasonable attorney's 
fées, not to exceed $10, to be assessed and awarded by the court or 
jury trying the issue," is a violation of the fourteenth amendment 
of the fédéral constitution, as it deprives a railroad company of 
property without due process of law, and dénies it the equal protec- 
tion of the law, in that it singles out railroad companies among ail 
its citizens, requiring them to pay, in certain cases, attorney's 
fées to the successful party suing them, while it gives to them no 
like corresponding beneflt. The court said : 

"It is simply a statute imposing a penaliy upon railroad corporations for a 
failure to pay certain debts. No individuals are thus punished, and no other 
corporations. The act singles out a certain class of debtors, and punishes 
them, when for like delinquencies it punishes no others. They are not treated 
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as other debtors, or equally with other debtors. They cannot appeal to the 
courts as other litigants under like conditions, and with like protection. If 
litigation terminâtes adversely to them, they are mulcted in the attorney's 
fee of the successful plaintif!; if it terminâtes in their favor, they recover 
no attorney's fee. It is no sufficient answer to say that they are punished 
only when adjudged to be in the wrong. They do not enter the courts upon 
equal terms. They must pay attorney's fées if wrong; they do not recover 
any if right; while their adversaries recover if right, and pay nothing if 
wrong. In the suits, therefore, to which they are parties they are discriminat- 
ed against, and are not treated as others. They do not stand equal before the 
law. They do not receive its equal protection. AH thls is obvious from a 
mère inspection of the statute." 

The suprême court of this state, in Paddock v. Railway Co. (just 
reported) 56 S. W. 453, has followed this décision, and held that the 
statute of the state of Missouri which pennits an attorney's fee to be 
taxed in favor of the plaintiff, on recovering judgment against a rail- 
road company for injury to stock resulting from the négligence of the 
company, is void, as in conflict with the constitution. 

The suprême court of Colorado, in the récent case of Davidson v. 
Jennings, 60 Pac. 354, has applied the same ruling to a statute of 
that state providing for the taxation of attorney's fées in mechanics' 
lien foreclosure suits, which is not allowed in other like proceedings. 

A like ruling has been made by the suprême court of Michigan 
in Wilder v. Railway Co., 70 Mich. 382, 38 N. W. 289, in which the 
court says: 

"This inequality and injustice cannot be sustained upon any principle known 
to the law. It is répugnant to our form of government, and out of harmony 
with the genius of our free institutions. The législature cannot give to one 
party in litigation such privilèges as will arm him with spécial and important 
pecuniary advantages over his antagonist." 

The suprême court of California, in the récent case of Johnson v. 
Mining Co., 59 Pac. 304, 47 L. R. A. 338, has declared an act of the 
législature void and unconstitutional giving a lien for wages on ail 
the property of the corporation in préférence to ail other liens, ex- 
cepf duly recorded mortgages and deeds of trust, in case of failure 
of the corporation to pay its employés monthly, and an attorney's fee 
in case of an action to enforce the lien. The discussion of this and 
kindred statu tes, in the latter case, is most elaborate and instruct- 
ive. It asserts the doctrine, laid down in Wally's Heirs v. Kennedy, 
2 Yerg. 554, 24 Am. Dec. 511, that: 

"The rights of every individual must stand or fall by the same rule or law 
that governs every other member of the body politic, or land, under similar 
circumstances; and every partial or private law which directly proposes to 
destroy or affect individual rights, or does the same thing by affording remé- 
dies leading to similar conséquences, is unconstitutional and void. Were it 
otherwise, odious individuals or corporations would be governed by one law, 
the mass of the community and those who made the law by another, whereas 
a like gênerai law affeeting the whole community equally could not hâve been 
passed." 

And as quite germane to the Missouri statute under considération, 
the court observed: 

"It is said that corporations being the créatures of the state, and deriving 

their powers from their charters, the same power that created them may alter 

or amend their charters, or deprive them of rights originally given them. 

Thls is true as to certain purposes, but the législature cannot, after creating 

105 F.-3 
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a corporation, a^wtnëï't exista, deprive it of the rlghts guaràntied to it by 
the fédéral constitution, noir deprive it ôf. its right to resort to the courts of 
law, nor take its prbpiarty without due prbcess of law, nor subject it to unequal 
and oppressive.biîjSentf nor deprive it of the equal protection of the laws. But 
the act in ques^iofr applies, ,not only to the corporations existing under the 
laws of this state, but to ail other corporations doing business in this state, 
and in no wiéë'itiâebted to the state for their charters. Surely, the législature 
of this state; cotjld not alter; amend, or repeal the charter of a corporation 
existing undéi? the laws of another state." 

Why thèse rtilings are not applicable to the statute in question 
respecting insurance companies, which is applied to no other suitors 
except as to an attorney's ; fee in the instance referred to of suits 
against railroad companies, is not apparent upon principles of equal 
right in the courts of ail litigants and ail citizens/ The learned 
counsel for plaintiff undertakes to dîff erentiate the case of an insur- 
ance company from ail the other législative acts imposing like pen- 
alties, declared by the courts to be unconstitutional, on the ground 
that in modem commerce and trade insurance on life and property 
has become almost essentiel; that contracts between parties are 
largely dépendent upbii; insurance; and, therefore, as the prompt 
payment of losses may be éssëntial in the liquidation of thèse con- 
tractual liabilities, it touches the public policy of the state that the 
payment of losses should be coerced by this character of législation. 
Under this idea, the législature might undertake to déclare that a 
citizen should not enter into certain classes of contracts, unless he 
holds a policy of insurance on his life or property, and giving the 
other party a lien on the policy as security. With much greater 
reason, it seems to me, if insurance has become so largely insépa- 
rable from commercial transactions as to be promotive of contracts 
by ; furnishing valuafcle crédit and security, it should rather be a 
sound, rational policy of the state to burden and impede the issu- 
ance of such poliçies, with fewer discriminating pénal ties than other 
business or trading associations. The same specious arguments 
with which the astute cpunsel has pressed this considération in re- 
spect of the discrimination against insurance companies would ap- 
ply with equal, if not greater, force to suits against railroad compa- 
nies. For what associations of capital are more indispensable to thé 
prosperity and development of commerce and trade, in every indus- 
trial department, touching every hamlet and corner of the extended 
continent, than our ràilroads? And, getting back of thèse to the 
moving forces, we find that steam is indispensable to ràilroads for 
locomotion; and why not then déclare by législation that any asso- 
ciation f urnishing fuel for the ràilroads, failing to keep its contract, 
shall, in case of suit against it for a breach of contract, in addition 
to the damage caused the railroad, be liable to 10 per cent, and a 
reasonable attorney's fee? So of electricity. The movement of the 
street cars of our great metropolitan cities, and the lighting of busi- 
ness houses and the homes of the people, in our modem civilization, 
hâve rendered; plants generating electricity quite indispensable. 
Why not, therefore, carry the idea tô the reductio ad absurdum, and 
say that, as the running of railroad trains is dépendent upon the 
fidelity of the conductor in charge, the engineer at the throttle, and 



WILLIAMSON V. LIVERPOOL, L. & G. INS. CO. 35 

the flreman at the shovel, and the miner, who, with his powder and 
pick, digs the coal, is indispensable to the création of steam which 
gives motion to the cars, and the engineer who runs the dynamo- 
electric machine furnishing the electricity that propels the street 
cars and lights this public building, the business houses, and our 
homes, if any one of thèse should break his contract the employé, 
in addition to the recovery of consequential damages, shall be liable, 
in case of suit against him, to 10 per cent, additional and a reason- 
able attorney's fee? The allotted work of the constituent éléments 
and actors, producing the resuit of accomplishing the object of the 
association, is as much allied to the public policy and police power 
of the state as the composite association. And the statute that 
should undertake to subject either of thèse classes of material men 
or laborers to such penalties, in contradistinction to other classes of 
material men and laborers, would cerïainly be pronounced bad, as 
flying in the very teeth both of the letter and spirit of the state and 
fédéral constitutions. 

Turning this argument over, presenting, in effect, a like side, in 
a supplemental brief, counsel for plaintiff argues that every lire 
policy of insurance is clothed with a public interest, and affects the 
public welfare, and therefore it cornes within the police power of the 
state to impose penalties for failure of the company to make prompt 
liquidation. This proposition is enforced by the illustration of the 
burning of the Kansas City Convention Hall, in which it is assumed 
that the only valid défense the insurance companies could hâve in- 
terposed would hâve been an act of incendiarism. And it is sug- 
gested that, if the insurance companies had delayed payment with- 
out reasonable excuse, the effect would hâve been injurious to the 
whole community, as it could not hâve rebuilt the hall in time to 
hâve entertained the Démocratie National Convention. Without 
stopping to discuss the exact relation of that convention to the pub- 
lic welfare, let us carry to its logical conclusion this illustration of 
the doctrine advanced. If the contractors had failed to keep and 
perform their contracts, and the material men had failed to deliver 
timely the ironwork and bricks, the building would not hâve been 
completed in time to accommodate the convention. Would that fail- 
ure clothe such contracts with such public character as to involve 
the public welfare, and bring their régulation within the police pow- 
er of the state? The popular conception touching such transactions 
has been that they are essentially subjects-matter of private con- 
tract, and the only penalties assessable for such defaults are such 
as are prescribed by the spécifications of the contract. A railroad 
company has a contract with a contracter to build and deliver to it 
a given number of passenger and freight cars at a certain time and 
place. His failure to comply might occasion great loss to the road, 
as well as to shippers and travelers who expect to utilize this equip- 
ment. Would this breach of contract présent a public question, in 
the sensé that it cornes within the police power of the state, inde- 
pendent of the terms of the contract, to regulate by the imposition 
of penalties under the guise of an exercise of the police power? 

Having started upon this line of argument, counsel did not hesi- 
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tate to accept its logical results, by applying it to the situation of 
his client, whose housé being centrally located in tais city, ne claims 
that the public bas an intèrest in its speedy re-erection, so that, if 
ne is unable to rebuild until the défendant company liquidâtes his 
loss, the delay concerna the public, and therefore the public welfare 
is involved, and such delinquency would fall under the police power 
of the state to punish. This argument would apply with equal rea- 
son and force to a privatecontraet between A. and B. In a sensé, 
the public welfare is concerned in every head of a family having a 
home, as the home is thè nursery of the family, and the family is 
the nursery of the state. Therefore, if B. owes A. f 5,000, with which 
A. expects to build a dwelling house in a désirable part of the city, 
would the default of B. so involve the public welfare as to bring 
such contract within the police power of the state? While there is 
a disposition in the judiciâl mind to stretch to tension the inhérent 
police power of the state to conserve the public weal, and this power 
is c'onstantly extended in its application to meet the exigencies of 
new conditions presented by the complexities of a widening civili- 
zation, yet, like every otheî* power, it has its boundaries defined by 
judiciâl construction, following approximately defined rules. Like 
judiciâl discrétion, there 1 is more danger in giving it unbridled play 
than in hedging it about with flxed, impassable barriers. 

The central définition ôf the police power of the state in gênerai 
is "a System of précaution, either for the prévention of crimes or of 
calamities," and police régulations "are such provisions of the law 
as are dësigned to proteçt the lives, limbs, health, comfort, and quiet 
of citizens, and to secure them in the enjoyment of their property. 
And the police power Can be invoked for an interférence with one'a 
dominîon over his own property to prevent such use of it by him, or 
its continuance in such condition, as would be detrimental to the 
community, and on no other grounds." State v. Gréer, 78 Mo. 188- 
195. As said by Judge Côoley : "Police régulations mu st hâve some 
référence to the comfortj safety, and welfare of society." They can 
never conflict with the constitutional rights of the citizen. How can 
it be said that an act of the législature imposing a penalty on insur- 
ance companies for resisting or delaying the payment of an insurance 
loss touches the public policy of the state or pertains to its police 
power to regulate it? Thé business of insurance is not immoral. It 
spreads no contâgious disease. It does not affect the public health. 
It does not obstructthë public policy of the state, nor threaten the 
community with any public calamity or danger. On the contrary, 
the argument of plaintiff s counsel is that the business of insurance 
has become inwoven with the very life of trade, promoting, rather 
than endangering, the public welfare, as much so as the existence 
and business of railroad and telegraph companies. 

The case relied upon, p^incipally, by plaintiff 's counsel in support 
of this contention, is that of Railroad Go. v. Matthews, 174 IL S. 96, 
19 Sup. Ct. 609, 43 L. Ed. 909, which has carried the doctrine of the 
police power of the state, I take it, to its ultimate limit. In this 
case the court held to be valid an act of the législature of the state 
of Kansas entitled "An act relating to the liability of railroad corn- 
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panies for damages by flre," wb.ich provided that, in ail actions com- 
menced under this act, if the plaintiff shall recover there shall be 
allowed him by the court a reasonable attorney's fee, which shall 
become a part of the judgment. This ruling was bottomed on the 
distinct proposition "that there is a peculiar danger of fire from the 
ninning of railroad trains. The locomotives, passing, as they do, at 
great rates of speed, and often when the wind is blowing a gale, will, 
unless the utmost care is taken, and sometimes in spite of such care, 
scatter fire along the track. The danger to adjacent property is one 
winch is especially felt in a prairie state like Kansas. * * * Fire 
catching in the dry grass runs for miles, destroying not merely crops, 
but houses and barns." And because of the- widespread and far- 
reaching disaster to whole communities, intégral parts of the state, 
incident to the escape of fire, endangering life and property, the pub- 
lic welfare was held to be directly involved in such calamity, and 
brought the instance within the police power of the state to reg- 
ulate, as a préventive and protective remedy. The vigorous dis- 
sent of four out of nine justices gives assurance that the distinction 
almost metaphysically drawn by Mr. Justice Brewer between that 
ruling and the principles enunciated in the Ellis Case is not to be 
still further advanced. Indeed, as if apprehensive that the excep- 
tional distinguishing features of the Matthews Case — the commu- 
nicating of fire to farms when "caused by the operating" of the road 
— might be misunderstood and misapplied, he took the précaution, 
before closing the opinion, to observe that, while the courts should 
give considerate attention to the declared législative policy of the 
state, "it is also true that the equal protection guarantied by the 
constitution forbids the législature to sélect a person, natural or ar- 
tificial, and impose upon him or it burdens and liabilities which are 
not cast upon others similarly situated. It cannot pick out one in- 
dividual or one corporation, and enact that, whenever he or it is 
sued, judgment shall be for double damages, or subject to an attor- 
ney's fee in favor of the plaintiff, when no other individual or cor- 
poration is subjected to the same rule. Neither can it make a class- 
ification of individuals or corporations which is purely arbitrary, 
and impose upon such class spécial burdens and liabilities. Even 
where the sélection is not obviously unreasonable and arbitrary, if 
the discrimination is based upon matters which hâve no relation to 
the object sought to be accomplished, the same conclusion of uncon- 
stitutionality is affirmed." Soon after the décision in the Matthews 
Case, the courts of Kansas seized upon it to uphold such discrimi- 
nating statute as the one under considération hère. This décision, 
and the one cited from Association v. Yoakum, 39 C. C. A. 56, 98 
Fed. 251, do not commend themselves to my judgment. 

The very tenns of the Missouri statute under discussion show that 
its purpose was, not to protect the community from calamity by pre- 
venting the destruction of property by any recognized dangerous 
methods of opération, but its sole purpose is to coerce the payment 
of a private debt by deterring insurance companies from taking any 
chances of litigation, even though the défendant may honestly be- 
lieve it has a meritorious défense. The penalty is imposed for ref us- 
ing "to pay such loss." 
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The final contention of plaintif! is that this penalty is imposed 
only when the company "vexatiously" refuses to pay such loss. 
"Vexatious" is a vague term. In practice under this statute, it is 
littlç more than an epithet. The suprême court of this state holds 
that no direct proof of its existence is exacted of the plaintiff. Lock- 
wood v. Insurance Co., 47 Mo. 50. It is to be left to the jury to 
détermine f rom the gênerai facts and incidents of the case. "Vex- 
ation" may mean, within a mère dictionary définition, trouble or 
annoying inconvenience to which the party is put in going to law. 
The défendant may honestly rely upon what it is advised by counsel 
to be a correct construction of some provision of the contract, or 
upon some hitherto undetermined proposition of law, or upon a be- 
lief in the existence of some fact susceptible of proof which ought 
to defeat a recovery. After the court has resolved the question of 
law in favor of the plaintiff, or after the defendant's witnesses to a 
controverted fact hâve been overborne by the weight of the plain- 
tifs évidence, the jury, occupying the vantage ground, may think 
the proposition of law was so plain, and the évidence for the plain- 
tiff so strong, it could conclude that the défense was meritless, and 
therefore vexatious. The trial judge, conceiving that there was 
some atom or scintilla of évidence to support the jury's inference, 
would décline to interfère. And, in view of the known inclination 
of juries in such trials, the resuit, in gênerai, would practically be 
the same as if this qualifying phrase were eliminated from the stat- 
ute. Section 1107 of the Missouri Statutes, taxing a reasonable at- 
torney's fee in suits against railroad companies, declared to be un- 
constitutional by the suprême court in the Paddock Case, supra, au- 
thorizes the imposition of this penalty only where the owner of stock 
killed "should be compelled to bring suit in court to recover the 
damages so sustained," and then only where the company had neg- 
lected to fence as required by the preceding section of the statute. 
The court attached no importance to the conduct of the company in 
refusing to pay and compelling suit. It is, however, a complète 
answer to this suggestion that this statute is leveled solely at in- 
surance companies. If the assured has wantonly burned his own 
house, and the company refuses to pay, whereupon suit is brought 
against it, notwithstanding the défendant should clearly prove the 
act of incendiarism, and show that the suit was wholly vexatious, 
no damage or attorney's fee is taxable in its favor. If A. owes B. 
$1,000, evideneed by a note, to which he has not the shadow of a 
défense, and compels B. to hire a lawyer to enforce payment by suit, 
although A. défends solely to harass and delay his creditor, there is 
no statute of the state imposing upon such delinquent a like penalty. 

The Code of Practice of the state (section 867) provides that: 

"Upon the afflrmance of any judgment or décision, or upon the dismissal 
of any case, the suprême court may award to the appellee or défendant in 
error, such damages, not exceedlng ten per cent, on the amount of the judg- 
ment complained of, as may seem just" 

It is observable that this punitive provision applies to ail suitors, 
plaintiffs and défendants, natural persons as well as artificial con- 
cerns, alike. Had the législature, however, declared that upon the 
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affirmance of any judgment, etc., against an insurance company, the 
suprême court may award against it damages, not exceeding 10 per 
cent, on the amount of the judgment complained of, as may seem 
just, with no like provision as to any other appellant or plaintiff in 
error, the statute would certainly fall under the inhibition of both 
the bill of rights of the state and the fourteenth amendment to the 
fédéral constitution. The motion is sustained. 



PERSONS v. PERSONS. 

(Circuit Court of Appeals, Eighth Circuit. November 12, 1900.) 

No. 1,363. 

Evidence— Bill of Sale— Identification of Pbofertt. 

A bill of sale whlcb describes certain notes and mortgages by naming 
the parties thereto, and giving their place of résidence, and the county 
in which the mortgages are recorded, and winch is in the possession of 
the grantee, is prima facie sufficient to identify the notes and mortgages, 
and to convey the title thereto, although it was not recorded until after 
the death of the grantor, and is admissible as évidence of the grantee's 
ownership. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

Thomas Persons, now dead, was the f ather of the parties to this suit. Prior 
to bis death he was the holder and owner of a note and mortgage for $1,800, 
executed by one Harvey E. Keene and wife. In 1892 he gave to his son 
Phineas P. Persons a gênerai power of attorney to act for him concerning ail 
the property and business he might hâve in the states of Minnesota and 
North Dakota. In 1897, Thomas, the father, assigned the mortgage in ques- 
tion by a written bill of sale to his son Simon E. Persons. The complaint 
allèges that after the assignment of the mortgage to Simon, and with full 
knowledge of that assignment, Phineas P., acting under cover of the authority 
eonferred on him by the power of attorney executed by his father to him in 
1892, collected the money due on the mortgage, and refused to account to 
Simon E. therefor. This action was brought at law to recover that money. 
The answer admits the exécution of the Keene mortgage to Thomas Persons, 
and the assignment thereof by him to his son Simon, but allèges the assign- 
ment was made in trust for certain alleged purposes set out in the answer; 
and the answer also allèges that Thomas, the father, afterwards annulled and 
abrogated the assignment. Simon E., the défendant in error and plaintiff be- 
low, testifled that the assignment of the mortgage to him by his father was 
absolute and unconditional, and made upon a valuable considération, and 
imposed no trust on him whatever for any purpose, and that It was never an- 
nulled or revoked by his father. On the other hand, Phineas P., the plaintiff 
in error and défendant below, testifled to the contrary, and that the assign- 
ment of the mortgage was made conditionally, and upon certain trusts, and, 
moreover, that It was afterwards annulled and revoked by £he father. TJnder 
the charge of the court, to which no exception was taken, the jury found the 
issues in favor of the défendant in error, Simon E., and the défendant below 
removed the case into this court by writ of error. 

Herman Winterer, Edward Winterer, W. E. Dodge, Eome G. 
Brown, and Charles S. Albert, for plaintiff in error. 
J. N. Castle, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 
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QAkDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Tais case confirais the truth of Solomon's proverb, "A brother of- 
fended is harder to be won than a strong city, and their contentions 
are like the bars of a castle." But two errors are assigned, and 
only one of them requires any considération, and that was an objec- 
tion to the introduction of the bill of sale in évidence, and is in 
thèse words: "Objected to as incompétent, irrelevant, and imrnate- 
rial, and for the reason that on its face it does not describe any- 
thing, and for the further reason that it appears that the same was 
not recorded until subséquent to the death of Thomas Persons, 
and, as a matter of fact, not delivered at any time." The spécifie 
grounds of the objection, which are ail we can notice, are: (1) "That 
on its face it does not describe anything;" (2) "that it appears the 
same was not recorded until subséquent to the death of Thomas 
Persons, and, as a matter Of fact, not delivered at any time." The 
description of the mortgage in the bill of sale is: "The following 
Personal property, to wit, real-estate mortgage given by H. E. Keene 
and wife of Barnes Co., North Dakota; also one given by C. C. 
Smith and wife. Ail of said mortgages are recorded in the county 
of Barnes, town of Valley City, North Dakota." The bill of sale 
named accurately the parties to the mortgage, the county and state 
of their résidence, and the county in which the instrument was 
recorded. Prima facie, this was a good and sufficient description. 
It was not claimed the grantor ever held a mortgage executed to him 
by Keenè and wife, other than the one in dispute. If there had 
been a controversy as to what mortgage was meant, paroi testimony 
would hâve been admissible to identify it. In such cases it is a 
maxim of the law that that is certain which can be made certain. 
The failure to record the bill of sale does not affect its validity be- 
tween the parties to it, or affect the title of the property conveyed 
by it; nor does the death of the grantor before the bill of sale is 
recorded affect its validity or the title of the property conveyed 
by it. Upon the face of the bill of sale, the plaintiff was the per- 
son entitled to the possession of it, and he had it in his actual 
possession, and offered it in évidence. Thèse facts afforded prima 
facie évidence of its delivery, and entitled the plaintiff to put it in 
évidence. If, in the language of the objection, "as a matter of fact" 
the instrument had never been delivered, the burden rested on the 
défendant to prove that fact. The bare assertion of the fact, with- 
out any offer to prove its truth, would not justify the court in ex- 
cludihg the bill of sale on that ground. The jûdgment of the cir- 
cuit court is affirmed. 
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UNITED STATES T. HOLMES et ax. 
(Circuit Court, S. D. Californla. October 29, 1900.) 

No. 842. 

1. Uniteb States — Right to Civil Remédies— Actions. 

The government of the United States is entitled, for the protection of its 
property, and without express législative authority, to ail civil remédies 
given to individuals in its courts. 
8. Public Lands— Rights of Settler. 

Mère occupation and improvement of public lands with a view to the 
acquisition of title theretô under the land laws does not confer upon the 
settler any rights therein as against the United States, or impair in any 
respect the power of congress to dispose of the land in any way it may 
deem proper. 
8. Same— Exceptions fbom Fohest Réservation— Land Occupied by Settleks. 

A provision in a proclamation by the président creating a forcst réser- 
vation under Act March 3, 1891, § 24 (26 Stat. 1103), excepting from the 
effect of such proclamation ail lands "upon which any valid settlement has 
been made pursuant to law," does not apply to land which, prior to the 
time it was settled upon, had been withdrawn from entry and settlement 
by the land department as within the limits of a railroad grant, and had 
not thereafter been restored to the public domain for settlement; and it is 
immaterial that the lands were not in fact within the grant, and their 
withdrawal was made througb an error In its construction by the depart- 
ment. 

4. Same— Act for Benefit of Settlers on Railroad Lands— Construction. 

The provision of Act Jan. 13, 1881 (21 Stat. 315), giving ail persons who 
had settled upon and improved any odd-numbered section of land within a 
railroad withdrawal with the permission of the railroad company, and the 
intention of purchasing the same, the right to purchase not exceeding 160 
acres of the same from the United States if for any cause it should be 
restored to the public domain, does not apply to a tract of land which, 
although erroneously withdrawn from settlement, was not restored to the 
public domain, but was devoted by congress to another use. 

5. Same — Purchasers of Railroad Lands. 

A mère license given by a railroad company to settle upon a tract of 
land supposed to be within a grant made by congress to such company, 
where the company expressly declined to enter into a contract of sale, does 
not constitute the settler a purchaser, within the meaning of Act March 
3, 1887, § 5 (24 Stat. 557), which gives to bona flde purchasers of such 
lands the right to purchase the same from the United States, where, for 
any reason, they are excepted from the opération of the grant. 

Action of Ejectaient. 

The défendants Albert 0. Holmes and Susan L. Holmes, his wife, hâve flled 
separate answers, each claiming the land in controversy. Both deny ouster 
and that the défendants were in possession wrongfully, etc. The défendant 
Albert O. Holmes avers: That he is a citizen of the United States, over the 
âge of 21 years, not the proprietor of more than 160 acres of land in any state 
or territory of the United States, and that he has not heretofore had the 
benefit of the homestead laws of the United States. That in April, 1890, he 
settled upon the land in controversy in good faith to obtain a home for him- 
self, and with the intention of claiming the same under the homestead laws 
of the United States. That said land is, and was at ail the times herein men- 
tioned, unsurveyed public land, and is still unsurveyed, and no plat of the 
township embracing the land is yet upon file, or has been received at the dis- 
trict land office of the district wherein the land is situated. That at the date 
of his said settlement said land was unappropriated public land, but had been 
withdrawn from entry by the United States land department as being within 
the limits of the grant made by the congress of the United States to tne 
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Southern Pacific Railroad Company by the act of March 3, 1871, and par- 
ties seeking to acqu}ret,said- lands were not permitted to file thereon under 
the provisions of the laws of the United States relating to public lands. That 
otherwise, and but for said Wlthdrawal, the said laad was at the date of said 
settlement subject to pre-emptiOD under the laws of the United States. That 
within six months after his settlement he established his actual résidence in a 
house upon said land, and hfts ever since resided thereon, and cultivated and 
farmed said land continuously, and made it the home of himself and his 
family. That he is now, and at ail times since his said settlement bas been, 
in thè quiet and peaceablè possession of said land; and that; it is his intention, 
as soon as said land is surveyed, and ah approved plat of the township em- 
braçlng the same is received at the district land office of the United States, 
to file his homestead application for said land, and thèreafter to perfect bis 
original entry thereon under and in pursuance of the' act entitled "An act for 
the relief of settlers on the public lands," approved May 14, 1880. The défend- 
ant Susan L. Holmes, in her separate answer, avers that she is the wife of 
the défendant Albert O. Holmes, and not divorced from nor deserted by her 
said husband; that in April, 1890, she settled and made valuable and perma- 
nent improvements on the land in controv^rsy, with the permission and license 
of the Southern Pacific Railroad Company, in good faith, and with the expecta- 
tion of purchaslng of said' company said land, and has Since continuously re- 
sided thereon, and been in the quiet and peaceablè possession thereof . She 
claims to be entitled to acquire saïd land under two separate acts of con- 
gress, hereinàfter mentionéd, to wlt: (1) "An act for the relief of certain set- 
tlers on réstored railroad lands," approved January 13, 1881 (21 Stat. 315); 
(2) "An act to provide for the adjustment of land grants made by congress to 
aid in the construction of railroads, and for the forfeiture of unearned land, 
and for other purposes," approved March 3, 1887 (24 Stat. 557). Among the 
material faets are thèse: The land sued for was, at the date of défendants' 
settlements, herein mentionéd, public land of the United States, but had 
been withdrawn from entry by the land départaient as being within the limits 
of the grant made to the Southern Pacific Railroad Company by the act of 
congress of March 3, 1871 (16 Stat. 579), and was also within the overlapping 
limits of the grant made to the Atlantic & Pacific Railroad Company by the 
act of July 27, 1866 (14 Stat. 292). The Atlantic & Pacifie Railroad Company 
bullt part oï its road east of the Colorado river, but did not construct any Une 
west of that river, or in California. In conséquence of such failure, congress, 
by the act of July 6, 1886 (24 Stat. 123), forf eited and réstored said lands to the 
"public domain. Prior to said last-mentioned act, they had been withdrawn 
from entry upon the assumption that they were included in the subséquent 
grant made to the Southern Pacific Railroad Company of March 3, 1871, and 
'said withdràwal was continoed in force after the said forfeiting act of 1886. 
While the condition of affaire was such as above indieated, the défendant 
Susan h. Holmes made the application to purchase set forth in the opinion 
of the court. Aboat the year 1892 suite were brought by the government of 
the United States against the Southern Pacific Railroad Company to détermine 
the status of the lands within said overlapping limits, and the suprême court 
ultimately declared in favor of the government, as shown by the following ex- 
tract from its, opinion: "The suprême court of the United States distinctly 
declared that the lands within the overlapping limits became, upon the 
passage of the forf eiture act of 1886, the property of the United States, and 
by force of that act were réstored to the public domain, without the Southern 
Pacific R. R. Co, having acquired any interest thereta. * * * It is further 
declared that by the act of forfeiture of 1886 the title to the A. & P. R. R. 
Co. was ret^ken by the gênerai government, and retaken for its beneflt, and 
not that of the S. P. R. R. Co., and that the latter company has no title of 
any kind to thèse lands." Southern Pac. R. Co. v. U. S., 168 U. S. 66, 18 
Sup. Ct. 18, 4? L. Ed. 355. The défendant Albert 0., Holmes, in April, 1890, 
settled upon the land in controversy for the purpose of acquiring the same un- 
der the homestead laws of the United States. Within six months after said 
settlement ■ he established, and has since continuously maintained, his rési- 
dence on said land, making it the home of himself and his family. Défend- 
ants, during their occupancy of said lands, hâve made valuable and perma- 
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nent improvements tliereon. Défendant Albert O. Holmes Intends, as soon 
as the land is surveyed, to file a homestead application therefor in the land 1 
office. Mrs. Holmes has made application to the land department to purchase 
said lands under the act of congress approved March 3, 1887, hereinafter quoted 
from, which application is pending in the land office. Under the rules of said 
office, no filing or other application to acquire public lands trader the act of 
January 13, 1881, will be received or considered until the lands hâve been 
surveyed, and because of that rule Mrs. Holmes has filed no application to pur- 
chase as a settler under said act. For a like reason défendant Albert O. 
Holmes has not filed his homestead application under the act of May 14, 
1880. Both défendants, however, intend, respectively, as soon as they can do 
so, to make and prosecute the applications above indicated. The other mate- 
rial facts are stated in the opinion of the court. 

Frank P. Flint, U. S. Atty., and J. R. Finlayson, Asst. IL S. Atty. 
Sheldon Borden and D. M. McDonald, for défendants. 

WELLBORN, District Judge (after stating the facts as above). 
An elaborate discussion of ail the questions argued in the briefs of 
the respective parties is impracticable, and I shall undertake in this 
opinion but little more than an intelligible statement of my con- 
clusions. 

1. There seems to me no room for reasonable controversy but that 
the government of the United States, for the protection of its prop- 
erty, is entitled, without express législative authority, to the civil 
remédies ordinarily administered in its courts. On this point the 
suprême court of the United States has said: 

"It would présent a strange anomoly, indeed, if, having the power to make 
contracts and hold property as other persons, natural or artificial, they were 
not entitled to the same remédies for their protection. The restraints of the 
constitution upon their sovereign powers cannot affect their civil rights. Al- 
though, as a sovereign, the United States may not be sued, yet as a corpora- 
tion, or body politic, they may bring suits to enforce their contracts and pro- 
tect their property in the state courts, or in their own tribunals administering 
the same laws. As an owner of property in almost every state of the Union, 
they hâve the same right to hâve it protected by the local laws that other 
persons hâve. As was said by this court in Dugan v. U. S., 3 Wheat. 181, 
4 L. Ed. 364, 'It would be strange to deny them a right which is secured to 
every citizen of the United States.' In U. S. v. Bank of Metropolis, 15 Pet. 
392, 10 L. Ed. 774, it was declared that when the United States, by their 
authorized agents, become a party to negotiable paper, they hâve ail the rights 
and incur ail the responsibilities of other persons who are parties to such 
instruments. In U. S. v. Gear, 3 How. 120, 11 L. Ed. 523, the right of the 
United States to maintain an action of trespass for taking ore from their lead 
mines was not questioned." Cotton v. U. S., 11 How. 229, 13 I». Ed. 675. 

To the same effect, I quote from the brief of the district attorney, 
flled in this case, the f ollowing citations : 

"The opinion of Attorney General Wirt, of date May 27, 1821, holds as fol- 
lows: 'Independent of positive législative provisions, I apprehend that, in 
relation to ail property, real or Personal, which the United States are author- 
ized by the constitution to hold, they hâve ail the civil remédies, whether for 
the prévention or redress of injuries, which individuals possess. See 3 
Wheat. 181, 4 L. Ed. 364. So the United States, being authorized to accept 
and to hold thèse lands for the common good, must hâve ail the légal means 
of protecting the property thus confided to them that Individuals enjoy in 
like cases. * * * They are, therefore, in my opinion, entitled to the in- 
junction of waste by way of prévention, and to the action of trespass by way 
of punishment, in like manner as individuals similarly situated are entitled 
to them.' Attorney General Taney, afterwards chief justice of the United 
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States, In an opinion of 22d of August, 1833, cites this opinion of Mr. Wîrt, 
and côncurs in it." 

No law of congress touching the disposition of the public lands by 
tue government has been called tbmy attention, nor do I believe that 
any exists, which changes the rule declared in the citations above 
given, or abridges in any way the power of the courts to hear and 
détermine actions brought by the govemment of the United States 
for the préservation and protection of the public domain. My con- 
clusion on this brançh of the case is that this court has j'urisdiction 
of the pending cause. 

2. "The United States, by pre-emption laws, do not enter into any 
contract with the settler, nor incur any obligation that the land occu- 
pied by him shall ever be put up for sale. They simply déclare by 
those laws that, in case any of their lands are thrown open for sale, 
the privilège to purchase them in limited quantities, at flxed priées, 
shall be first given to parties who hâve settled upon and improved 
them. The législation thus adopted for the beneflt of settlers was 
not intended to deprive congress of the power to make any other 
disposition of the lands before they are offered for sale, or to apprc- 
priate them to any public use." Third paragraph of the syllabus 
in Hutehings v. Low, 15 Wall. 77, 21 L. Ed. 82. In the body of the 
opinion of the case above cited the suprême court say: 

"The question hère présentée! was before this court, and was carefuily con- 
sidered, in the case of Frisbie v. Wliitney, 9 Wall. 187, 19 L. Ed. 66S, and 
it was,there held that under the pre-emption laws mère occupation and im- 
provement of any portion of the public lands of the United States, with a 
view to pre-emption,. do not confer upon the sejttler any right in the land 
occupied, as against the United States, or impair in any respect the power of 
congress to dispose of the land in any way it may deem proper; and that the 
power of régulation and disposition conferred upon congress by the constitu- 
tion only ceases when ail the preliminary acts prescribed by those laws 
for the acquisition of the tttle, including the payment of the priée of the land, 
hâve been performed by the settler. When thèse prerequisites hâve been 
complied with, the settler for the first time acquires a vested interëst in the 
premises occupied by him, of which he cannot be subsequently depfived. He 
is then entitled to a certifleate of entry from thé local land officers, and ulti- 
mately to à patent for th^ land from the United States. Until such payment 
and entry, the acts of congress give to the settler only a privilège of pre-emp- 
tion in case thé lands are offered for sale in the usual manner; tha"t is, the 
privilège to purchase them in that event ïn préférence to others. The United 
States, by those acts, enter into no contract with the settler, and incur no obli- 
gation to any one, that the land occupied by him shall ever be put up for 
sale. They simply déclare that, in case àny of their lands are thrown open 
for sale, the" privilège to purchase them in limited quantities, at flxed priées, 
shall be first given to parties who hâve settled upon and improved them. The 
législation thus adopted for the beneflt of settlers was not intended to deprive 
congress of the power to make any other disposition of the lands before they 
are offered for sale, or to appropriate them to any public use." 

See, also, Campbell v. Wade, 132 U. S. 34, 10 Sup. Ct. 9, 33 L. Ed. 
240; Frisbie v. Whitney, 9 Wall. 189, 19 L. Ed. 668. 

The next înquiry is, has congress devoted thèse lands to any use 
inconsistent with their acquisition by the défendants? Section 24 
of the act of congress approved March 3, 1891, entitled "An act to 
repeal timber culture laws, and for other purposes" (26 Stat. 1103), 
provides: 
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"That the président of the United States may, from time to time, set apart 
and reserve, in any state or territory having public lands bearing forests, in 
any part of the public lands wholly or in part covered with timber or under- 
growth, whether of commercial value or not, as publie réservations, and the 
président shall, by public proclamation, déclare the establishment of such rés- 
ervations and the limits thereof." 

Pursuant to the act of congress last cited, the président of the 
United States, on the 20th day of December, 1892, duly issued a pub- 
lic proclamation, wherein he "reserved from entry or settlement and 
set apart as a public réservation" a certain part of the public domain, 
specifically described, and which includes the lands in controversy 
in this suit, excepting, however, from the force and effect of said 
proclamation "ail lands which may hâve been, prior to the date here- 
of, embraeed in any légal entry or covered by any lawful filing duly 
of record in the proper United States land office, or upon which any 
valid settlement has been made pursuant to law, and the statutory 
period within which to make entry or filing of record has not expired, 
and ail mining claims duly located and held according to the laws 
of the United States and rules and régulations not in conflict there- 
with: provided, that this exception shall not continue to apply to any 
particular tract of land unless the entryman, settler or claimant con- 
tinues to comply with the law under which the entry, filing, settle- 
ment or location was made." 27 Stat. 1051. Do the défendants fall 
within any one of the classes mentioned in said exception? It is not 
claimed that there has been any légal entry or lawful filing, duly of 
record in the proper United States land office, but the défendant Al- 
bert O. Holmes contends that he is within the scope of that clause 
which protects valid settlements made pursuant to law. This conten- 
tion, in my opinion, is vulnérable, for the reason that at the time said 
Holmes made his settlement the lands were withdrawn from entry 
and settlement. Maddox v. Burnham, 156 U. S. 544, 15 Sup. Ct. 
448, 39 L. Ed. 527; Wood v. Beach, 156 U. S. 547, 15 Sup. Ct. 410, 39 
L. Ed. 528. Nor does it in any way impair the soundness of this 
conclusion that the withdrawal of said lands was made under an 
erroneous impression that they were embraeed within a valid grant 
to the Southern Pacific Railroad Company. In Wood v. Beach, 
supra, the court says (italics being mine) : 

"It was said in Wolsey v. Chapman, 101 V. S. 755, 768, 25 L. Ed. 915, 920: 
The proper executive départaient of the government had determined that, be- 
cause of doubts about the estent and opération of that act, nothing should 
be done to Impair the rights of the state above the Raccoon Fork until the 
différences were settled, either by congress or judicial décision. For that 
purpose an authoritative order was issued, directing the local land officers 
to withhold the lands from private entry; and, as we held in Riley v. Welles, 
19 L. Ed. 648, was suffleient to defeat a settlement for the purpose of pré- 
emption while the order was in force, notwithstanding it was afterwards found 
that the law, by reason of which this action was taken, did not contemplate such 
a withdrawal.' " 

The numerous cases cited in défendants' brief to the effect that a 
settler going on unsurveyed lands with the bona fide intention of ac- 
quiring the same goes by invitation of the government, etc., hâve no 
application to the case at bar. Surely, it cannot be successfully 
maintained that the government, at the time défendants entered 
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aittû the land in controversy, invited them to do so, in, the face of the 
conceded fact that such lands were then wîthdrawn, from entry. 
From the foregoing it follows that the défendant Albert O. Holmes 
cannot hold the land in controversy against the government's de- 
maiid for its possession. 

I now pass to the considération of the défenses set up by the de- 
fendant Susan L. Holmes. The ârst act of congress under which she 
claims a possessory right to the land is that of January 13, 1881, and 
is as follows: 

"Bo It enacted by the senate and houae of représentatives of the United 
States : of America in congress asaembled, that ail persons who shall hâve 
settled and made valuable and permanent improvements upon any odd num- 
bered Section of land within any railroad withdrawal in good faith and with 
the permission or license of the railroad company for whose benept the same 
shall haVe been made, and with the expectation of purchasing of such com- 
pany the land so settled upon, which land so settled upon and improved may, 
for any cause, be restored to the public domain, and who, at the time of such 
restoration, may not be entitled to enter and acquire title to such land under 
the pre-emption, homestead, or timber-culture laws of the United States, shall 
be permitted, at any time within three months after such restoration, and un- 
der such rules and régulations as the commissioner of the gênerai land office 
may prescribe, to purchase not to exceed one hundred and sixty acres in extent 
of the same by légal sub-divisions, at the price of two dollars and flfty cents 
per acre, and to receive patents therefor." 21 Stat 315. 

With référence to this défense it need only be said that the land 
in controversy has not been restored to the public domain, but, on the 
contrary, has been devoted to another use, which is seemingly perma- 
nent, so that the contingency on which Mrs. Holmes would be en- 
titled. to purchase the land, namely, its restoration to the public 
domain, will never arise. The possessory right claimed cannot be 
founded upon such an uncertain, not to say impossible, contingency. 

The défendant Susan L. Holmes makes another défense, based 
upon section 5 of the act of congress of March 3, 1887, entitled "An 
act to provide for the adjustment of land grants made by congress 
to aid in the construction of railroads and for the forfeiture of un- 
earned lands, and for other purposes," which section is as follows: 

"Sec. 5. That where any said company shall hâve sold to citizens of the 
United States, or to persons who hâve declared their intention tp become such 
citizens, as a part of its grant, lands not conveyed to or for the use of such 
company, said lands being the numbered sections prescribed In the grant, 
and being coterminous with the constructed parts of said road, and where the 
lands so sold are for any reason excepted from the opération of the grant to 
said company, lt shall be lawful for the bona flde purchaser thereof from said 
company to make payment to the United States for said lands at the ordinary 
government price for like lands, and thereupon patents shall issue therefor 
to the said bona flde purchaser, his heirs or assigns: provided, that ail lands 
shall be excepted from the provisions of this section which at the date of such 
sales were in the bona fide occupation of adverse claimants under the pre-emp- 
tion or homestead laws of the iUnited States, and whose claims and occupation 
hâve not since been voluntarily abandoned, as to which excepted lands the 
said pre-emption and homestead claimants shall be permitted to perfect their 
prôofs and entries and receive patents therefor: provided further, that this 
section shall not apply to lands settled upon subséquent to the first day of 
December, eighteen hundred and eighty-two, by persons claiming to enter the 
same under the settlement laws of the United States, as to which lands the 
parties claiming the same as aforesaid shall be entitled to prove up and enter 
as in other like cases." 24 Stat. 557. 



UNITED STATES V. HOLMES. 47 

It will be observed that the persons protected by said section are 
those to whom the railroad Company has "sold" lands. Can it be 
said, under the évidence adduced by the défendant Mrs. Holmes, that 
the railroad company sold to her the land in controversy? It is true 
that the company consented to her occupancy of said land, but it is 
also true that the company declined to bind itself to a sale. The only 
negotiations had between said défendant and said company consisted 
of an application by the former to purchase and the acknowledgment 
of its receipt by the land agent of the company. The application is 
in the words and figures folio wing, to wit: 

"Application. 
"Southern Pacifie Railroad Co. Land Department. 

"July 8th, 1891. 

"I, S. L. Holmes, wish to purchase the land on which I réside, supposed to 
be S. B. quar. of section 7, township four (4) north, range nine (9) west, San 
Bernardino base and meridian, in Los Angeles county, California, containing 
one hundred sixty (160) acres. This application is made with the understand- 
ing that it confers no right or privilège; that if there be two or more appli- 
cants for the same tract of land, the actual settler who in equity is best enti- 
tled to purchase will be given the préférence; that the S. P. R. R. Company 
reserves to itself the right, if it so elects, not to sell the above land in the 
shape designated, or by itself, but to sell it In conjunction with other of its 
lands; and that the détermination of the questions mentioned herein— that is, 
of equity, awarding privilège of purchase to the applicant or applicants, and 
deciding whether or not the company will sell the above land in the shape 
applied for, or by itself, or in connection with other of its lands— shall be 
entirely left to and be within the judgment and discrétion of the eompany's 
land agent; and his décision on such questions shall be final and conclusive. 

"S. L. Holmes. 

"Résidence: Big Rock Creek. 

"P. 0. Address: Harold, Los Angeles Co., California. 

"To Jérôme Madden, Land Agent S. P. R, R. Co., San Francisco, Cal." 

Indorsed: 

"S. P. R. R. Application to purchase S. E. Vi of Sec. 7, T. 4 K, R. 9 W., 
S. B. base and meridian, by S. L. Holmes. P. O. Address: Harold, Cal. 
Julv 8th, 1891. 

"Land Dep't S. P. R. R. Co. Received Jul. 14, 1891. Answered July 16, 
1891, by receipt to address hereon. 

"U. S. A. vs. Holmes. Exhibit E." 

The response to said application was as follows: 

"Jérôme Madden, Land Agent. 

"Note. Be careful in writing about Land Department of the 

land to describe it particularly by Southern Pacific Railroad Company, 
section or parts of section, town- Fourth and Townsend Sts. 

ship, and range. 

"Exhibit A. 

"San Francisco, California, July 16th, 1891. 
"Mrs. S. L. Holmes, Harold, Cal.— Sir: Your application for S. E. % of 
Sec. 7, T. 4 N., R. 9 W., S. B. B. & M., dated July 8th, 1891, has been received 
and filed in this office. This receipt for the application above mentioned is 
given with the understanding that said application confers no right or privi- 
lège; that, if there be two or more applications for the same tract of land, 
the actual settler who in equity is best entitled to purchase will be given the 
préférence; that the S. P. R. R. Co. reserves to itself the right, if it so elects, 
not to sell the above land in the shape designated, or by itself, but to sell it 
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in &njunctîdh wlth other of its lands, and -'tibia thé détermination of the ques- 
tions mentioned herein-^that ls, of equity, awardlng privilège of purchase to 
the appjiçantsor appllcantg, «n# deçiding whether or not the company will 
seU theabovelandin the shapefWPlledfor, or by itself, or in connection with 
other of 'lia, land^shall bé ehtirely left to and be within the judgment and 
discrétion ofthe company's land agent, whosé décision on such question shall 
be final and conclnsive. 

"EespectfuHy, Jérôme Madden, Land Agent & P. R. R. Co. 

"Qwing to change of résidence, persons bften fail to get notice when land 
is for sale. If you change your P. Q. address, return this certificate with the 
new address noted on 1t. 

"P. O. addresa changed to " ' : "• ." 

From thèse communications if. will be seen that the company, so 
far from selling the land to said défendant, expressly declined to 
enter at that time into any contract for the sale of said lands. I 
havë examined carefully the précédents cited by défendant on this 
branch of the case (U. S. . v. Winona & St. P. R. Co., 165 IL S. 463, 17 
Sup. Ct. 368, 41 L. Ed. 789 j and Same y. Southern Pac. E. Co. [C. C] 
88 Fed. 832), and I fail to find in either of them anything to support 
the contention that défendant is a "bona fide purchaser." On the 
contrary, both casses proceed upon the theory that, before thère can 
be a bona flde purchaser, theremust be a contract of sale binding 
upon the parties. In the former— U. S. v. Winona & St. P. R. Co., 
supra — the suprême cottrt, jn discussing section 4 of the act of con- 
gress now under considération, says: 

"It will be observed that the teohnlcal terra *bona flde purchaser' is not 
fonnd in this section, and, while It is provided* that a mortgage or pledge shall 
not be considerëd a sale so as to entitle the mortgagee or pledgee to the 
beneflt of the act, it does secure to every one who in good falth has madë an 
absolute purchase from a j railroad company protection to his title irrespective 
of any errors or mistakes in the; certification or patent." 

Further on, and discussing section 5 of the same act, — the one 
upon wihich the défense is rested in the case at bar,— the court says: 

"It is true, the term used hère is 'bona flde purchaser,' but lt ls a bona 
flde purchaser from the company; and the description, giyen of the lands, as 
not conveyed and 'for any réasbn excepted from the opération of the grant,* 
Indicates that the fact of notice of defect of title was not to be considerëd fatal 
to the right. Congress attempted to proteet an honest transaction between a 
purchaser and a railroad company, even in the absence of a certification or 
patent. Thèse being the provisions of théact of 1887, the act of 1896, con- 
flrming the right and title of a bona flde purchaser, and providing that the 
patent to his lands shouldnot be vacated orannulled, must be held to include 
one .who, if not in the fuiïest sensé a 'bona,- flde purchaser,' has nevertheless 
purèhàsed in good f aith from ,|bé railroad company." 

The court then, on the page last quoted, summarizes its views as 
foljows: 

"Our conclusion is that tfresé acts operaté to confirm the title to every pur- 
chaser from a railroad company of lands certlfled or patented to or for its 
benefit, notwithstanding any mère errors or Irregularities in the proceedinga 
of thé land dep^rtment, ârid notwithstanding the fact that the lands so certi- 
fiëd or patented were, by the true construction of the land, grants, although 
withta, the limits of the grants, expepted from thelr opération, providing that 
ne purebased in good faith, pai^i value for the lands, and providing, also, that 
thé l^nds were public lands ÏQ the statûtorj' sensé of thé térm, and free from 
indiviâual or other claima." ; ' 
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Thus it will be seen that, while the court holds that absence of 
notice is not essential to a bona fide purchaser, within the meaning 
of the act in question, yet nowhere in the opinion can there be 
found any intimation whatever that there can be a bona fide pur- 
chaser without a sale or purchase, while the contrary view — that 
there must be a sale or purchase, binding upon the parties, before 
there can be a bona fide purchaser — is kept prominent throughout 
the whole opinion. The contention of said défendant that she is a 
bona fide purchaser, within the meaning of said section, I think, is 
untenable. 

Referring to subdivision 14 of défendants' opening brief, I would 
say that I am not unmindful of what are there called the "humani- 
ties of this case," and to which my attention is specially invited, 
namely, the hardships which défendants will suffer by reason of their 
ejeetment from the lands sued for; but due considération of the law 
of the case forces me to the conclusion that neither of them has a 
possessory right to said lands, and that the government has not, 
either through its législative or executive department, done anything 
which bars a recovery in this action. Judgment will be entered for 
the plaintiff. 
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(Circuit Court of Appeals, Eighth Circuit. November 14, 1900.) 

No. 1,406. 

1 Trial— Instructions Embodied in Général Charge. 

It is not error for a trial court to refuse to give instructions to the jury 
in the language of counsel, where the substance of thèse instructions is 
embodied in its gênerai charge to the jury. 

2. Same. 

Where a gênerai charge correctly states the law of a case, but does 
not eliminate and set forth the crucial issues which. the jury is to déter- 
mine, or speciflcally apply the law to those issues, either party is entitled, 
upon request, to additional instructions from the court which clearly 
and tersely state to the jury the very issues which they must détermine 
from the évidence, and the law speciflcally applicable to those issues. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Clifford Histed and W. H. Rossington (George H. Féarons and 
Charles Blood Smith, on the brief), for plaintiff in error. 
S. B. Isenhart, for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBOKN", Circuit Judge. The défendant in error, Daisy E. Mor- 
ris, sued the plaintiff in error, the Western Union Telegraph Com- 
pany, for damages caused by its négligence in transmitting a tele- 
gram, and recovered a verdict and judgment for $4,500 and costs, 
which are challenged by this writ of error. 

The material facts on which this judgment rests are thèse: In 

105 F.-4 
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February anfl March, 1892^ the défendant ixi, error suffered from an 
attacfciof peritonitis. She recovered from this -disease, and became 
so wellithat for many mosuths beiore December, 1895» she performed 
the Jaboï and discharged the duties of the wife of a f armer whose 
family consisted of himgelfyibis wife, one or two children, and some 
hired men. !Mevertheless, the attack of peritonitis from which she 
had suffered in 1892 had left her c-varies and fallopian tubes in such 
a diseased condition that there was greater liability to a récurrence 
of peritonitis than there had been before that attack. On Decem- 
ber 4, 1895, she suffered from a severe pain in the head and shoulder, 
and her husband caused; the operator of the plaintiff in error at 
Hoyt, in the state of Kansas, where she lived, to be informed that 
she was seriously ill, and to receive a telegram to be sent to Dr. 
Dawson at North Topeka, in the state of Kansas, summoning him 
to the bedside of the défendant in error on the ârst train on the 
morning of December 5, 1895. This telegram was delivered to the 
operator at about 7 o'clock in the evening of December 4th. It read: 
"Dr. Dosen: Corne on thé morning train, and not f ail. Ans. Iwill 
meet; you. Frank MorriSj Hoyt, Kas." When this telegram was 
delivered to Dr. Dawson by the telegraph company at about 9 o'clock 
on that evening, it read: "Dr. A. Dawson, North Topeka, Kas.: 
Corne on morning train without answer. Fronk." The resuit was 
that the doctor did not know that the telegram was from Frank 
Morris, and did not go to Hoyt until he received another telegram 
from Morris in the forénoôn of the next day, so that his arrivai at 
the résidence of Mrs. Morris was in the afternoon of December 5th, 
and about nine hours later than it would hâve been if the flrst tele- 
gram had been correctly transmitted and delivered. Meanwhile the 
illness of Mrs. Morris had developed into gênerai peritonitis) which 
caused her great pain, and Tesulted in suppuration and the forma- 
tion of pus. Within an hour after his arrivai, Dr. Dawson relieved 
her of the severe pairij àrid hVtestifleè that, iï he had arrived at 
the inceptiôn Of the pe^kçraitis, he could; and wbuld,liave relieved her 
ut once, and hâve preverited, the suppuration and formation of pus. 
During December 5 th, and before Dr. Dawson arrived, another phy- 
sician was in attendancë ilpon Mrs. Morris. After feceiving the 
treatment of Dr. Dawson, Mrs. Morris recovered from the attack of 
peritonitis to such an estent that she could sit up, a,n4 could walk 
a short distance, but she was not able to résume her work as a house- 
wife, and.on December. #6, 27, and 28, 1895, her symptoms became 
so alarming that her pfcygïcians decidèd that ai sùrgicâl opération 
was necessary to save her life. The^ perf&med this opération oh 
December 29, 1895. They Ôpehed her abdomen, and found on one 
side â sack made up of thè fallopian tube, the remnants of the ovary, 
and seven or eight ounces of pus; while on the other side the ovary 
was buried in adhésions, ahd the fallopian tube was diseased. This 
Condition of the ovaries and of the fallopian tubes ind^cated that the 
abnormal adhésions in which they were involved were not the re- 
sùlt of the attack of peritonitis in December, 1895, but that they 
must hâve been caused by the attack of 1892. The condition in 
which thèse parts were found showed that the fallopian tubes must 
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hâve been infected with germs of disease ever after that earlier at- 
tack, which, although they lay dormant from 1892 to 1895, were 
liable at any time to cause inflammation and peritonitis; and that 
after 1892 there was no other way than by means of a surgical opér- 
ation whereby the défendant in error could be cured of this dis- 
eased condition. In this state of the facts there was a spirited 
contest at the trial over the question whether the attack of peritoni- 
tis in 1895 was the cause or the effect of the diseased condition of 
the ovaries and the fallopian tubes. 

The part of the charge of the court which is material to the ques- 
tions now to be considered reads in this way: 

"On the part of the défendant it is elaimed that the évidence shows that 
during the nine-hours delay between the time that Mr. Dawson might hâve 
arrived and the time that he did arrive Mrs. Morris was resting easily, and was 
asleep part of the time, due to the ministration of the local doctor, and that 
she suffered no more pain during that period than she would probably hâve 
suffered if Dr. Dawson had arrived on the morning of the 5th; that the 
suppuration or diseased condition which made it necessary to remove her 
ovaries and fallopian tubes was not the resuit of the peritonitis, but was the 
efficient cause thereof. In other words, it is contended by the plaintiff that 
the diseased condition of those organs of her body was the direct and proxi- 
mate resuit of the peritonitis, while it is elaimed by the défendant that the 
peritonitis was the direct and proximate resuit of the diseased condition of 
those organs; so that you will see that counsel are arguing from différent 
standpoints, and hâve been during the entire progress of their arguments. 
* * * It is incumbent on the plaintiff to prove three things by a prépondér- 
ance of the évidence: First. That the défendant was négligent in the trans- 
mission of the telegram. * * * Second. Had the message been correctly 
transmitted and delivered, would Dr. Dawson hâve gone on the first train to 
the bedside of Mrs. Morris? You hâve heard the évidence as to that. Third. 
Did his failure to go, caused by the incorrect transmission of the telegram, 
produce any injuries to the plaintiff which were the direct and proximate 
results of such delay? A proximate cause is one which, in a natural and con- 
tinuous séquence, produces a condition or reëult complained of which would 
not exist were it not for that cause. In other words, as applied to this case, 
did the delay mentioned, if it were caused by the négligence of the défendant, 
naturally and probably cause the plaintiff any pain or injury which ought to 
hâve been foreseen in the light of the attendant eircumstances? The plaintiff 
cannot recover for any pain or injury unless it be the proximate and natural 
resuit of the négligence of the défendant company. Anything that is reason- 
ably aseribable to other causes than the négligence of the défendant will not 
afford plaintiff a cause of action. If you believe, from a fair prépondérance 
of the évidence, that the défendant was négligent in transmitting the tele- 
gram for a physician, and that the défendant at the time was advised of the 
importance and urgent need of a physician; that the physician would reason- 
ably hâve corne in time had it been received by him, and that he was directly 
delayed in coming by reason of the defendant's error in transmitting it; and 
that the plaintiff directly and proximately, by such négligence and delay, and 
without contributory négligence on her part, suffered injury in the disease 
taking a more serious turn, requiring an opération to be performed on her, and 
causing her ill health; and that, if the physician had arrived at an earlier 
time in response to the telegram, had it been sent and delivered in reasonable 
time, and correctly so, soch serious turn of the disease, the opération, and sub- 
séquent ill health of the plaintiff would hâve been prevented,— in such case 
the plaintiff would be entitled to recover of the défendant such sum as, in 
your best judgment and soundest discrétion, will fairly and reasonably com- 
pensa te her for such injuries as she may hâve alleged in her pétition, and as 
the prépondérance of the testimony fairly proves to hâve been brought about 
and produced directly through and because of the defendant's négligence in 
sending such telegram and the conséquent delay in obtaining the physician." 
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The plaintiff inferror requested the court to charge the jury that, 
even on the défendant in error's Iftieory of the case, she was not en- 
titled to recover iaay damages on acoount of the surgical opération 
if she berame sick switht peritonitis on December 4, 1895. The court 
refused this request* and gave no équivalent instruction. The testi- 
mony was full and undisputed that, if the physician failed to reach 
the patient within nine hours after the inception of the peritonitis, 
his arrivai would hâve been too late to hâve prevented the suppura- 
tion which necessitated the surgical opération. Dr. Dawson, the 
expert of the défendant in error, himself testified that, so far as 
suppuration was concerned, it woùld make no material différence 
whether the physician was delayed nine hours or twice nine hours 
after the inception of the acute peritonitis, and there was no évi- 
dence to the contrary. It inevitably followed from the fact thus 
established that, if the commencement of the peritonitis was on 
December 4, 1895, the delay which caused the suppuration and the 
opération was the failure of the défendant in error to .secure the at- 
tendance of a physician on that day, and not the failure of the tele- 
graph company to correctly transmit the summons for a doctor 
to corne on the morning of the next day. There was substantial 
testimony from which the jury might well hâve inferred that the 
inception of the peritonitis was on the 4th day of December, 1895. 
The husband of the défendant in error testified that on the evening 
before that day he told the telegraph Operatôr that his wife was 
sick, and that he was tbinking of sënding for a doctor. The boy 
who was living with Mrs. Morris, and who took the message from 
her résidence to the operator on the evening of December 4th, told 
the latter that she was very sick, and that they did not expect her 
to live. Tne. sister of Mrs. Morris testified that she was at the lat- 
i.ter's résidence bétween 5 and 6, probably later, in the evening of 
December 4th, and that Mrs. Morris was in bed, and that she thinks 
they were putting hot applications upon her. In view of this tes- 
timony the instructjoii: requested by the counsel for the telegraph 
company was a correct statement of the law applicable to the case, 
and there was ample évidence to warrant its submission. 

The plaintiff in error also requested the court to chargé the jury: 
(1) That if the condition of the organs bf the défendant in error was 
such when the message was sent that their removal was necessary, 
and could not hâve been prevented if Dr. Dawson had arrived when 
he was summoned, the défendant in error was not entitled to recover 
any damages on account of thé surgical opération; (2) that the de- 
fendant in error , was! entitled to recover for such aggravation of her 
physical pain and suffering as was caused by the delay of the doc- 
tor which resulted from the failure to properly transmit the tele- 
gram, but that She coùld not recover for the pain which she would 
hâve suflfered if lie had not been so delayed; and (3) that, if the de- 
fendant in error procured the services of another physician, who so 
attended her during the delay in the arrivai of Dr. Dawson that she 
suffered no More at any time than she would hâve suffered, and 
was in no worse condition when Dr. Dawson arrived than she would 
hâve been if he had promptly responded to the first call, then the 
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plaintiff in error was entitled to their verdict. The court refused 
to give either of thèse instructions, and each of its refusais is as- 
signed as error. Thèse requests présent correct statements of the 
law which were applicable to the évidence in the case. In support 
of the rulings of the court counsel for the défendant in error invoke 
the rule that it is not erroneous for the trial court to refuse to give 
instructions to the jury in the language of the attorneys when the 
substance of the instructions is embodied in the gênerai charge of 
the court. The soundness of this rule is conceded, but its applica- 
bility to this case is not admitted. It may be that the substance 
of some of the requests can be deduced from the gênerai charge of 
the court by a careful and painstaking process of reasoning. Thus 
it may be said that the court charged that the défendant in error 
could not recover for anything which she did not prove by a fair 
prépondérance of évidence to be the natural and probable resuit 
of the négligence of the plaintiff in error in transmitting the tele- 
gram, but that if they believed, from a fair prépondérance of the 
évidence, that the plaintiff in error "directly and proximately, by 
such négligence and delay, suffered injury in the disease taking a 
more serious turn, requiring an opération to be performed upon her," 
she could recover such damages as were directly and proximately 
caused by such négligence and delay; and that, in effect, this was 
to say that she could not recover damages on account of the surgical 
opération if her organs were so diseased when the message was sent 
that their removal could not hâve been prevented, and that she 
could not recover for any pain which she would hâve suffered if the 
message had been properly transmitted, because in such a state 
of facts the surgical opération and the pain would not be the natural 
and probable resuit of the failure to properly transmit the message. 
But this conclusion is a déduction from a careful study of the writ- 
ten charge and an extended process of reasoning. The jury had no 
opportunity to study this charge in this way. They did not read 
it at ail, and heard it but once. It is plain that it did not as clearly 
présent to those who heard it the real issues as did the requests for 
instructions which formulated them. A single delivery or reading 
of this gênerai charge probably would not at once présent to the 
minds of ail who heard it the crucial questions in this case, while 
the submission of the instructions requested which clearly stated 
those issues and applied the law to them would hâve been sure to 
do so. Moreover, the argument that thèse issues are, in substance, 
presented in the gênerai charge on the law of proximate cause, proves 
too much. It is equally cogent to présent the proposition that a 
gênerai statement that damages caused to a plaintiff by the négli- 
gence of a défendant may be recovered covers in substance ail the 
légal questions which arise in an action for négligence. General 
charges of this character often fail to présent to the minds of those 
who hear them but once, and hâve no opportunity to carefully read 
and study them, the actual issues which they are to décide. A plain 
statement of the actual issues left for the jury to décide at the con- 
clusion of the évidence, and an application of the law to those very 
issues in the charge or the instructions of the court, is more helpful 
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to the jury, and far more conducive to the administration of justice, 
than m abstract statement of the légal propositions which govern 
the case. 

The counsel for the plaintif! in error requested the court to give 
to the jury instructions which tersely and fairly presented the cru- 
cial questions in this case to the jury. The gênerai charge did not 
so submit thèm, but left the jury to eliminate them from the mass 
of évidence and argument, to apply a gênerai statement of the law 
of probable cause to them, and then to décide them. In this state 
of the case, we are not persuaded that the substance of the instruc- 
tions requested by counsel for the plaintiff in error can fairly be 
said to be embodied in this gênerai charge. There is no statement 
whatever in it that the défendant in error could not recover on ac- 
count of the surgical Opération, even on her theory of the case, if 
she became sick with peritonitis on I>ecember 4, 1895, and there is 
nothing in the charge équivalent to that statement. There is no 
plain instruction in the Charge, either, that, if the condition of the 
organs of the défendant in error was such when the message was 
sent that their removal Could not hâve been prevented if Dr. Daw- 
son had arrived when he was summoned, she could not recover on 
account of the conséquences of the opération, or that sbe could re- 
cover for the aggravation of pain caused by the delay of the doc- 
tor which resulted from the failure to transmit the telegram only, 
and that she could not recover for the pain which she would hâve 
suffered if he had not been delayed, or that, if she procured the 
services of another physician, who so attended her during the delay 
in the arrivai of Dr. Dawson that she suffered no more at any time, 
and was in no worse condition when Dr. Dawson arrived, than she 
would hâve been if he had promptly responded to the first call, she 
was not entitled to a verdict. The instructions which embodied 
thèse statements présent the real questions which it was the duty of 
the jury to décide in this case, and the plaintiff in error was entitled 
to hâve them tersely and clearly submitted to the jury by the court. 
A gênerai charge which correctly states the law of a case, but does 
not eliminate and state the crucial issues in it which the jury is 
called upon to détermine, may not be subject to exception. But, 
upon request, either party is entitled to additional instructions from 
the court which tersely and clearly state the crucial issues which 
the jury must détermine from the évidence, together with the law 
applicable to those very issues. The instructions requested did this, 
and the charge did not do it. The requests for their submission to 
the jury should hâve been grantéd. The Encyclopaedia of Pleading 
and Practice states the rule upon this subject in thèse words: 

"Thus it is erroneous to refuse an instruction applying a principle of law to 
the facts in the case, even though the same principle be stated abstractly in 
other instructions. It is better practice to charge the law as applied to the 
respective théories contended for than to announce principles in the abstract. 
So it is erroneous to refuse a request where the charge given does not state 
the requested point in clear and unmlstakable language, and where the language 
of the request will be more readily understood by the jury." 11 Enc. PI. & 
Prac. 298, 299; Muldowney.v. Eailroad Go'., '39 Iowa, 615, 619, 620; Parkhill v. 
Town of Brighton, 61 Iowa, 103, 108, 15 N. W. 853; Devitt v. Eailroad Co., 
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50 Mo. 302, 305; Aldrige v. State, 59 Miss. 250, 257; Lamar y. State, 64 Miss. 
428, 430, 1 South. 354; Gerdine v. State, 64 Miss. 798, 801, 2 South. 313; 
Thompson v. Thompson, 77 Ga. 692, 698; Railway Co. y. Johnson, 90 Ga. 500, 
16 S. E. 49. 

In Railway Co. v. Johnson, supra, it was held that a spécifie 
charge, which was légal, and adjusted to a distinct matter in issue 
involving the right of the plaintiff to recover, and which might ma- 
terially aid the jury, should hâve been given as requested, although 
in principle, and in more gênerai and abstract terms, it might be 
covered by other instructions given by the court. In Thompson v. 
Thompson, supra, the suprême court of Georgia said: 

"Where several distinct matters involving diligence are presented to the 
jury, while it is proper to charge a gênerai principle applicable to them ail, 
yet if a spécifie charge, which is légal, apt, and precisely adjusted to one of 
them, be requested, it is proper to give the latter also, if it would materially 
aid the jury in applying the gênerai principle to this one of the several matters 
for their considération. Now, law is not only to be submitted to the jury, but 
it is to be applied by them; and where its application is materially aided by a 
spécifie request, there seems as much reason to give that request as to give 
the principle; and, looking to the évidence in this case, we hâve no doubt 
that the request was a proper one. It was bringing the gênerai principle down 
to this spécifie instance, and the jury would hâve been helped materially by 
having the very words of this request delivered to them as a part of the charge 
of the court." 

And that court reversed the judgment below for the failure to 
give the spécifie instruction. 

On account of the refusai of the circuit court to submit to the 
jury the requested instructions which hâve been discussed, the judg- 
ment below must be reversed, and the case must be remanded to 
that court, with instructions to grant a new trial. It is so ordered. 

THAYEK, Circuit Judge. I agrée to the reversai of the judg- 
ment of the trial court, but not upon the grounds stated in the fore- 
going opinion, from which both Judge CALDWELL and myself 
dissent. After a careful perusal of the testimony as contained in 
the présent record, I hâve reached the conclusion that there was 
no substantial évidence tending to show that the surgical opération 
of which the plaintiff below complained was occasioned by the de- 
fendant company's neglect to transmit the telegram of December 
4, 1895, correctly. On the facts disclosed by this record there is no 
reasonabîe ground for the contention that the négligence complained 
of was the proximate or efficient cause of the opération. For that 
reason I am of opinion that the trial court should hâve instructed the 
jury,- as it was requested to do, that the plaintiff was not entitled 
to recover "for any damages resulting from the surgical opération, 
or any conséquences flowing therefrom"; and that the recovery 
should hâve been limited to compensation for such increased pain 
and suffering as the plaintiff below may hâve sustained by reason 
of not receiving proper surgical attention at the proper time, owing 
to the mistake made in transmitting the message. The charge by 
the learned judge of the trial court, in my judgment, sufficiently ad- 
vised the jury that there could be no recovery on account of the 
surgical opération, if the condition of the plaintiff's organs was 
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such when the message was sent that their removal waB necessary, 
and Ct>à1l| not hâve been prevented if Dr. Dawson had arrived on 
the mornirig of December 5th, when ne was summoned. It also 
clearly a<jj.visçd the jury that she could not recover for pain which 
she wo^liij, hâte suffered even if Dr. Dawson had not been delayed 
by thé mistàke made in tr&hsmitting thë message. I think that 
bôth of jheSe propositions were clearly embraced in the charge in 
chief, and' that no errer w&s committed in refûsing the spécial re- 
quests lia which thôse propositions were embraced, and, in sub- 
stance, reitérated. It is a well-settled doctrine in the fédéral courts 
that error cannot be suçcessfully assigned because of the refusai 
to giye spécial instructions' the substance of which is embraced in 
the charge in chief. Bailway Co. v. Ives, 144 U. S. 408, 12 Sup. Ot. 
679, 36 L. Ed. 485; Railroad Co. v. Winter's Adm'r, 143 U. S. 60, 
12 Sup. et. 356, 36 L. Ed. 71; Railroad Co. v. McDade, 135 U. S. 
554, 10 Sup. Ct. 1044, 34 I* Ed. 235; Ormsby v. Webb, 134 V. S. 
47, 10 Sup. Ct. 478, 33 L. Ed, 805; Anthony t. Railroad Co., 132 U. 
S. 172, 10 Sup. Ct. 53, 33 L. Ed. 301. The rule in question tends to 
shorten litigation. It frequëntly avoids the necessity of giving a 
multitude of spécial instructions, which would confuse, rather than 
enlighten, a jury; and it should be upheld. I do not assent to the 
f oregoing opinion, theref ore, in so far as anything therein contained 
may tend to weaken or impair the force and effect of the doctrine 
in question. î am authorized to state that Judge CALDWELL con- 
curs with me in the views làst stated, and that be also concurs in 
the view first expressed, thàt ? thë présent record does not contain sub- 
stantïal évidence warrantïrig 1 the submission to the jury of the issue 
whether the mistake madé : in transmitting the telegram was the 
proximate cause of the opération. 
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* (District Court, & D. Pennsylvjtnia. December 8, 1900.) 

No. 591 , 

BaHIBUPTCT— iNVOIiTJNTARr PROCEEDIïTfiS— MlNIHG CORPORATION. 

A corporation whose «soie business Js the mlning of coal and preparlng 
'. .,, and sbipping tbe same io market Js not engagea in trading or mercantile 
pursults, within the meâning of Bankr. Act 1898, ? 4, cL "b," and cannot 
be adjudged a bankrùpt, " 

In Bankruptcy. On motion by foaafcrupt to set aside adjudication 
and dismiss pétition. :/ 

Cônard & MiddletonjE or petiti6hing^ çreditors. 

R. H. Koch and D. W. Kaercherf for other çreditors. 

• : ; ■■ ■". i ,:, ■■■;■ 'i. v:, <'ji ; ■ ■ ■; 

McPHERSQN, District' Jûdge. Tbe bankrupt haVing moved to 
set asMe the adjudication on thé ground that a coal-mining company 
is not a corporation prinbîpally engagea in inanufacturing, trading, 
or mercantile pursuits (section 4, Cl. %," Act 1898), the question was 
referred to the référée, tvho décidée in favor of the motion. The 
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relevant facts are that the bankrupt is a Pennsylvania corporation, 
chartered for the purpose o£ "mining and quarrying coal and pre- 
paring and shipping the same to market," and that its sole business 
has been the carrying out of this purpose. Upon thèse facts I am 
of opinion that the décision of the référée was right, and that the 
pétition must be dismissed. 

That a mining company is not engagea in manufacturing, within 
the ordinary meaning of this word, has been several times decided, 
and I agrée with the correctness of the ruling. Whether a mining 
company is not engaged in trading — using that word in a large sensé 
— may, periiaps, admit of more doubt, and I am not sure how I might 
décide that question if the point arose now for the first time. But 
the question has already been decided in three cases that arose in 
other districts, and I am unable to reach a clear conviction that a 
différent conclusion should hâve been reached. In view of the ad- 
visability of uniformity in décision, so far as uniformity may be at- 
tainable, I shall therefore follow my Brethren who hâve already con- 
sidered this question and hâve decided that a mining company is 
not engaged in trading or mercantile pursuits. In re Elk Park Min. 
& Mill. Co. (D. 0.) 101 Fed. 422; In re Kollins Gold & Silver Min. 
Co. (D. C.) 102 Fed. 982; In re Chicago-Joplin Lead & Zinc Co. (D. 
C.) 104 Fed. 67. See, also, the analogous cases In re Cameron Town 
Mut. Fire, Lightning & Windstorm Ins. Co. (D. C.) 96 Fed. 756, and 
In re New York & W. Water Co. (D. C.) 98 Fed. 711. Contra, In re 
San Gabriel Sanatorium (D. C.) 95 Fed. 271. 

It may, perhaps, be worth suggesting that, although mining com- 
panies are in some sensé engaged in trade, nevertheless they belong 
so plainly to a distinct class of trading corporations that they are 
almost always specifically named in any statute that is intended to 
embrace them. Failure to name them, therefore, raises a presump- 
tion of some force that they were not in the législative view. 

The adjudication is set aside, and the pétition in bankruptcy is 
dismissed. 



In re MILLER. 
(District Court, N. D. Iowa, W. D. December 3, 1900.) 

BA.NKRUPTCY— CoNTEMPT— DlSOBEDIENCffi OF ORDER OF REFEREE. 

Under Bankr. Act 1898, a référée has authority to enter an order dlrect- 
ing a bankrupt to surrender to his trustée any money or property which 
belongs to his estate, and which is found by the référée, after a hearing, 
to be in his possession or under his control; and on a failure or refusai 
to obey such order the référée may enter sueh fact on the record, and it 
is theu his duty to certify the facts to the judge, who alone has authority, 
under section 41b, to adjudge the bankrupt in contempt, and impose the 
punishment therefor. 

In Bankruptcy. On exceptions to order of référée directing pay- 
ment of a certain sum to the trustée, and on certiflcate of référée. 

E. C. Herrick and Wilber Owen, for trustée. 
Sullivan & Grifflth, for bankrupt. 
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SHIRAS, District Judge. Upon the évidence submitted in this 
matter the référée found aàd held that it appeared that the bankrupt 
had in his possession or under his control the stun of |15,000, which 
he had not accounted for or tïirned over to the trustée, and thereupon 
an order was eiitered by the référée requiring the bankrupt to forth- 
with pay the sum to the trustée, and adjudging him in contempt for 
a failure to make payment as ordered. Thereupon the attorneys for 
the bankrupt petitioned for a review of the ruling of the référée on 
the ground that the évidence did not justify the flnding that the 
bankrupt had in his possession any money or property belonging to 
his estate, much less the sum of $15,000, and the orders of the référée 
were therefore without foundation, and improvidently made. In 
the case of In re Rosser, 41 C. 0. A. 497, 101 Fed. 562, the court of 
appeals for this circuit held that: 

"Under the gênerai rulés of law and under the spécifie provisions of the 
bankrupt act, a èoort of banKruptcy has power and jurisdiction to make 
an order requiring the bankrupt to pay or deliver to his trustée in bankruptcy 
money or other property in his possession or control, eonstituting a part of his 
estate In bankruptcy, and which he has not gurrendered or accounted for, and 
to enforce his obédience to such order by commitment as for contempt." 

Under the rule laid down in this case it is clear that the référée, 
upon whom is imposed the duty of collecting through the trustée the 
property of the estate, had the right to enter an order directing the 
bankrupt to surrender tothe trustée any money or property which 
the référée found to be in possession or under the control of the bank- 
rupt, opportunity having been given to the bankrupt to be heard upon 
the question; and upon the refusai or neglect of the bankrupt to 
obey the order thus made the référée had the right to enter upon the 
record the fact that the bankrupt had refused obédience, and there- 
fore was in contempt of the court. Beyond this, however, the référée 
could not rightfully go» as the provisions of section 41 of the act 
require that the référée, in cases of disobedience to any lawf ul order, 
process, or writ, as well as in cases of misbehavior, shall certify the 
facts to the judge, who shall thereupon in a summary way hear the 
évidence, and deal with the case as though the question had origin- 
ally arisen in the district court. The référée having certifled the 
facts as required by section 41, the matter came properly before the 
court, and was set down for hearing, notice thèreof being given to 
the attorneys of record representing the bankrupt and those repre- 
senting the trustée. Upon this hearing the main contention was over 
the question whether the évidence justifled the flnding of the référée 
that the bankrupt had in his possession money or property which he 
had not surrendered to the trustée. I am satisfled that the évidence 
justifled the flnding that the bankrupt had in his possession money 
and property to a considérable amount which he had not delivered to 
the trustée. Whether the sum fixed by the référée, to wit, $15,000, 
is in excess of the amount wrongfully withheld by the bankrupt, is 
open to question, but there is évidence to sustain this flnding. The 
bankrupt does not propose to turn over any sum whatever, nor does 
he, in person, attempt to explain the présent situation of his estate. 
In fact, it is said that he has fled the country. Under thèse circum- 
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stances it will be held that the bankrupt is in contempt, in that he 
lias f ailed to obey the order of the référée, or to show cause why tlie 
order should be rescinded in whole or be modifled as to amount, and 
it is tberefore ordered that, if the said bankrupt can be found within 
the jurisdiction of the court, he be at once taken into custody by the 
marshal, and be committed for safe-keeping until he yields obédience 
to the order of the court, or until he is otherwise lawfully released. 



TUBBS V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. November 5, 1900.) 

No. 1,400. 

1. Indictmbnt — Description op Offense— Omission of Obscène Matter. 

An indietment for mailing an obscène, lewd, and lascivious letter is 
not defective because it fails to set out such letter, where it is alleged 
that its contents are too obscène to be spread upon the records of the 
court. 

3. Criminal Law— Sufficiency of Indictment to Support Judgment. 

Where a défendant was convicted on a number of counts, but the sen- 
tence does not exceed that which might lawfully be imposed on any one 
of such counts, one good count is sufflcient to sustain the judgment. 
8. Same— Triai,— Evidence. 

That expert witnesses stated unqualifiedly that certain letters were in 
the handwriting of défendant, instead of stating that such was their 
opinion, is not prejudicial error. 

4. Same— REViiiW on Appeal— Pailure to Observe Ruleb. 

While the circuit court of appeals may waive a noncompliance with its 
rule requiring a plaintiff in error to set out the exceptions relied upon in 
his brief in a criminal case, as to matters going to the foundation of the 
prosecution, it will not do so as to exceptions to the admission of évidence 
which are technical, and do not go to the merits of the case. 

5. Same— Admission of Incompétent Evidence— Effect of Withdrawal. 

The introduction in évidence by mistake in a criminal case of a letter 
which was inadmissible is not an error which cannot be cured by the 
court by striking it out on discovering the mistake, and directing the jury 
not to consider it, or any évidence relating to it. 

In Error to the District Court of the United States for the Dis- 
trict of South Dakota. 

The défendant was indicted, under section 3893 of the Bevised Statutes of 
the United States, for depositing in the post office, to be mailed and delivered, 
obscène, lewd, and lascivious letters, and letters giving information where, 
how, and of whom articles and things could be obtained for the procnring of 
an abortion. The first trial of the case was a mistrial. 94 Fed. 356. A sec- 
ond indietment was preferred against the défendant, which was Consolidated 
with the second, fourth, and fifth counts of the first indietment; a demurrer 
to the other counts of that indietment having been sustained. On the second 
trial the défendant was convicted on the fifth count of the first Indietment, and 
the first, second, third, and fourth counts of the second indietment, and sen- 
tenced to imprisonment at hard labor for two years on the conviction under 
each of the counts, the sentences to run concurrently. The défendant reserved 
exceptions at the trial, and has removed the case into this court by writ of 
error. 

Frank R. Aikens (Harold E. Judge, on the brief), for plaintiff in 
error. 
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William G. Porter (James D. Elliott, on the brief), for the United 
States. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

On the trial objection was nlade to the introduction of any évi- 
dence by the government in support of the second, fourth, and fifth 
counts on the first indictment upon the ground "that they do not 
state facts sufficient to constitute a public offense or a violation of 
the statutes of the United States, and that they do not, nor does ei- 
ther of them, apprise the défendant, with a sufflcient directness or 
certainty, of the nature of the charge against him." A like objec- 
tion was made to the introduction of any évidence in support of the 
first, third, and fourth counts of the second indictment, "for the rea- 
son that it appears from each of them that neither of them contains 
matter giving information wherë, how, and of whom might be ob- 
tained an article or medicine designed and intended for the proeur- 
ing of an abortion." The counts of the first indictment are alike, 
and, omitting the formai parts, chargea that the défendant did "un- 
lawfully, willfully, and knowingly deposit, and cause to be deposited, 
in a post office of the United States, to wit, the post office at Al- 
cester, in the county of Union, state of South Dakota, for mailing and 
delivery by the post-office establishment of the United States, cer- 
tain nonmailable matter, to wit, a letter inclosed in an envelope, and 
which said letter was obscène, lewd, and lascivious, and of an in- 
décent character, and is offensive, and unfit to be set forth in this 
instrument, and to be spread at length upon the records of this hon- 
orable court, wherefore the grand jurors aforesaid do not set forth 
the same in this indictment, and which said envelope containing the 
letter aforesaid was then and there directed to and addressed as fol- 
io ws, that is to say, 'Miss Claréj, Saltness, Alcester, S. D.'; he, the 
said Richard A. Tubbs, then and there well knowing the contents of 
the said letter, and the character thereof, and well knowing the said 
letter to be obscène, lewd, lascivious, and of an indécent character." 

One contention is that thèse counts do not charge a public offense, 
because the letters themselves alleged to be obscène, lewd, lascivi- 
ous, and indécent are not setout, and because the description of the 
letters is not so definite and précise as to enable the défendant to 
avail himself of a plea of former conviction or acquittai. Thèse 
objections are'answered by repeated décisions of the suprême court. 
Tfce rule is stâted in Rosen v. U. S., 161 U. S. 29, 40, 16 Sup. Ct. 434, 
438, 40 L. Ed. 606, 609. In that case Mr. Justice Harlan, delivering 
the judgment of the court, said: 

"The doctrine to be dedueed from the American cases is that the constitu- 
tionàl right of the défendant to be informed of the nature and cause of the 
accusation against him entitles him to insist, at the outset, by demurrer, or by 
motion to quash, and, after verdict, by motion in àrrest of judgment, that the 
indictment shall apprise him of the crime charged with sach reasonable cer- 
tainty that he can make -his défense and protect himself after judgment 
against another prosecution fôr the saine offense; that this right is not in- 
fringed by the omission from the indictment of indécent and obscène matter 
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alleged as not proper to be spread upon the records of the court, provided the 
crime charged, however gênerai the language used, is yet so described as rea- 
sonably to inform the accused of the nature of the charge sought to be estab- 
lished against hini; and that, in such case, the accused may apply to the 
court before the trial is entered upon for a bill of particulars, showing what 
parts of the paper would be relied on by the prosecution as being obscène, 
lewd, and lascivious, which motion will be granted or refused, as the court, 
in the exercise of a Sound légal discrétion, may flnd necessary to the ends of 
justice." 

Défendants in this class of cases commonly affect ignorance of 
what they are indicted for, and great appréhension lest they shall be 
indicted a second time for the very same offense, and be unable to 
prove by the record a former conviction or acquittai. No case of 
the kind has ever occurred, or is ever likely to occur, but the affected 
appréhension of each défendant that it may occur in his case is per- 
ennial. ïhe suprême court has put a quietus on thèse stock objec- 
tions by repeatedly pointing out that the défendant mav apply for a 
bill of particulars (Eosen v. U. S., 161 U. S. 29, 34, 35, 39-41, 16 Sup. 
Ct. 434, 480, 40 L. Ed. 606; Durland v. U. S., 161 U. S. 306, 315, 16 
Sup. Ct. 508, 40 L. Ed. 709), and that paroi évidence is always ad- 
missible, and sometimes necessary, to establish the défense of prior 
conviction or acquittai (Dunbar v. IL S., 156 U. S. 185, 191, 15 Sup. 
Ct. 325, 39 L. Ed. 390; Durland v. U. S., 161 U. S. 306, 314, 315, 16 
Sup. Ct. 508, 40 L. Ed. 709). 

It is common learning that, where the matter is too obscène to be. 
spread upon the records of a court of justice, it may be omitted from 
the indictment upon an allégation to that effect. Kosen v. U. S., 
161 U. S. 29, 16 Sup. Ct. 434, 480, 40 L. Ed. 606; Dunlop v. U. S., 
165 U. S. 486, 497, 17 Sup. Ct. 375, 379, 41 L. Ed. 799, 802. In the 
case last cited the court say : 

"Whether the matter was too obscène to be set forth in the record was a 
matter primarily to be considered by the district attorney in preparing the 
indictment, and, in any event, it was within the discrétion of the court to say 
whether it was fit to be spread upon the records or not We do not think that 
error wlll lie to the action of the court in this particular." 

The objection that the counts in the second indictment do not pur- 
port to give information "where, how, and of whom might be ob- 
tained an article or medicine designed and intended for the procur- 
ing of an abortion ; ' is unfounded in fact. The letters seem to hâve 
been written for the sole purpose of giving such information, and 
they do give it, or purport to give it. Quotations from the letters 
would demonstrate this fact, but the matter is too gross and immoral 
to be introduced into the reports of this court. 

AU the counts are good, but if one or more of them was bad the 
judgment would still be good. It is conceded the second count in 
the second indictment is good, and "one good count is suffleient to 
sustain the judgment" (Dunbar v. U. S., 156 U. S. 185, 192, 15 Sup. 
Ct. 325, 39 L. Ed. 390), where, as in this case, the punishment im- 
posed by the sentence of the court does not exceed that imposed 
upon the conviction under the good count (Haynes v. U. S., 42 C. 
C. A. 34, 101 Fed. 817; Evans v. U. S., 153 U. S. 584, 14 Sup. Ct. 934, 
38 L. Ed. 830; Id., 153 U. S. 608, 14 Sup. Ct. 939, 38 L. Ed. 839; 
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ClaasSen v. U. S., 142 U. S. 140, 12 Sup. Ct. 169, 35 L. Ed. 966; Pe- 
ters t. 17. S., 36 0. C. A. 105, 94 Fed. 127; 2 Bish. Cr. Proc. 841; Dun- 
bar v. tJ. É., 156 U. S. 185, 1^2, 15 Sup. Ct 325, 39 L. Ed. 390). The 
only punishment imposed is imprisonment, and the sentence imposed 
the same term of imprisonment on the conviction under each count, 
the sentences to run concùrrently, so that the defendant's punish- 
ment is prëcisely what it would hâve been if he had been convicted 
and sentenced on the confessedly good count alone. 

Assignments 7 to 18, both inclusive, in the language of the brief 
of counsel for the plaintiff in error, "hâve référence to but one prop- 
osition," and that is that the expert witnesses called to prove the 
letters were in the handwriting of the défendant stated unqualifiedly 
that they were in his handwriting, when they should hâve been re- 
quired to state that, in their "opinion," they were in his handwrit- 
ing. The objection is not made that the witnesses were not qualifled 
to testify as to the defendant's handwriting. They had seen him 
write frequently, and were, moreover, experts in handwriting. The 
point is too fine spun to require further notice. 

Moreover, none of the exceptions to the évidence are set out in the 
brief of the plaintiff in error, as required by rule 24 of this court. 
City of Lincoln v. Sun Vapor Street-Light Co. of Canton, 19 U. S. 
App. 431, 8 C. C. A. 253, 59 Fed. 756; Western Assur. Co. of Toronto 
v. Polk (decided at the présent term) 104 Fed. 649; Oswego Tp. v. 
Travelers' Ins. Co., 36 U. S. App. 13, 17 C. C. A. 77, 70 Fed. 225; Van 
Gunden v. Iron Co., 8 U. S. App. 229, 248, 3 C. C. A. 294, 296, 52 
Fed. 838, 841; Grape Creek Coal Co. v. Farmers' Loan & Trust Co., 
24 U. S. App. 38, 45, 12 0. C. A. 350, 353, 63 Fed. 891, 894; Doe v. 
Mining Co., 44 U. S. App. 204, 214, 17 C. C. A. 190, 196, 70 Fed. 455, 
461; Sovereign Camp Woodmen of the World v. Jackson, 38 C. C. 
A. 208, 97 Fed. 382. And, while we hâve waived the noncompliance 
with the rule as to the exceptions challenging the suffieiency of the 
indictment whicfa went to the foundation of the prosecution, we feel 
constrained to énf orce it so far as relates to objections to évidence 
not at ail going to the merits of the case. We hâve gone over the 
record very caref ully to see if there was "a plain error" in admitting 
or rejecting évidence material to the merits of the case, and find no 
such error, nor, indeed, any error whatever. 

One other assignment, because much insisted on, will be consid- 
ered. When introducing the letters in évidence, the government, by 
mistake, put one letter in évidence known as "Exhibit 2," which, 
because it had not been declared on or for some other reason, ought 
not to hâve been introduced. As soon as the mistake was discov- 
ered, the court promptly said to the jury: 

"It seems counsel for the prosecution mlstook the letter, and the letter 
that ought to hâve gone in has not gone in at ail. The letter that ought not 
to hâve gone in was this Exhibit 2, together with the envelope. Make the 
record there that Exhibit 2, and ail évidence in relation thereto, is struck ont, 
and the jury directed to pay no attention to that." 

It is insisted that nothing the court could say or do could nullify 
the mistake, or banish from the minds of the jury the effect of the 
mistake. This contention is put at rest by the décision of the su- 
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preme court in Pennsylvania Oo. v. Roy, 102 U. S. 451, 459, 20 L. 
Ed. 141, 145, where the court say : 

"To'this position we cannot assent, although we are referred to sorue ad- 
judged cases winch seem to announce the broad proposition that an error in 
the submission of évidence cannot afterwards be corrected by instructions to 
the jury, so as to cancel the exception taken to its admission. But such a rule 
would be exceedingly inconvénient in practice, and would often seriously ob- 
struct the course of business in the courts. It cannot be sustained upon 
principle, or by sound reason, and is against the great weight of authority. 
The charge from the court that the jury should not consider évidence which 
had been improperly admitted was équivalent to striking it out of the case. 
The exception to its admission fell when the error was subsequently corrected 
by instructions too clear and positive to be mlsunderstood by the Jury. The 
presumption should not be indulged that the jury were too ignorant to compre- 
hend, or were too unmindful of their duty to respect, instructions as to mat- 
ters peculiarly within the province of the court to détermine. It should 
rather be, so far as this court is concerned, that the jury were influenced in 
their verdict only by légal évidence. Any other rule would make it necessary 
In every trial, where an error in the admission of proof is committed, of which 
error the court becomes aware before the final submission of the case to the 
jury, to suspend the trial, discharge the jury, and commence anew. A rule 
of practice leading to such results cannot meet with approval." 

Finding no error in the record prejudicial to the défendant, the 
judgment of the district court is affirmed. 



BRADFORD v. BELKNAP MOTOR CO. 

(Circuit Court, D. Maine. November 12, 1900.) 

No. 517. 

1. Patents— Construction of Claims— Paper Patents. 

While the tact that a patented device has not gone into practical use 
does not necessarily defeat the patent, yet, with référence to construing 
the claims, it nécessitâtes caution to avoid going beyond what the actual 
invention clearly shows. 

2. Same— Suit for Infringement — Accountinq. 

It seems that the court will not appoint a master in a patent cause in 
equity, where it is apparent that the damages will be trivial or dispro- 
portionate to the expense of taking the accounts. 
8. Same— Injonction — Lâches. 

The défense of lâches ls not ordinarily effective to bar injunctions 
against infringers who hâve been seasonably notified of the patentee's 
rights, when it appears that the complainant was disabled from carrying 
on litigation by lack of financial means. 
4. Same— Infringement— Electrical Apparatus. 

The Bradford patent, No. 535,158, for a method of, and apparatus for, 
regulating electric circuits, construed, and hdd not infringed. 

In Equity. Suit for infringement of a patent. On final hearing. 

Clifton V. Edwards, for complainant. 

Edward M. Eand and Seth L. Larabee, for respondent, 

PUTNAM, Circuit Judge. This case relates to applied dynamic 
electricity with référence to some of its most complicated and déli- 
cate phases. A thorough understanding of the purposes which the 
inventer sought to accomplish, and of the principles applicable there- 
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to, in tbe absence of a thorough explanation by experts of botb 
practical and scientific attainments in the art, requires a mastery 
of the partieulair science to which the patent in suit relates. Al- 
though the patent issued in March, 1895, the inventor's device never 
bas goné into commercial usé, and no practical machine illustrating 
it has éver beeri coristructed. ; ïïeither bas the court been assisted 
by any model, and the expert testimony on either side proceeds too 
much on thejissumption that the court has a spécial knowledge which 
it would not be justified in making use of, even if it thought itself 
posse^fedVpf it. Packard v. I^cing-Stud C!o., 16 G. C. A. 639, 70 Fed. 
66, fit;;', Boston & R. Electric, St. Ry. Co. v. Bemis Car-Box Co., 25 
C. a v&, 420, 80 Fed. 287, 290; Parsons t. Seelye, 40 C. C. A. 484, 
100 Fed. 452, 454. 

At tbe heàring we gathered an appréhension of the conclusions 
which wè iritist reach. Oflr subséquent investigations hâve not 
changed that appréhension; and, although it has increased our 
doubts witb référence thereto, yet we are satisfled that they would 
not be réïnoved by fur,ther considération of the case, and that the 
interests of the parties will be bëttêr advanced by a disposition of 
the suit which will enablë an appeliate tribunal seasonably to review 
it, rather than by holding it longer, under advisement; : - 

Although the fact that the complainant's device has not gone into 
practical use does not necessarily defeat the patent, and although, 
on the authority of Packard v. Lacing-Stud Co., ubi supra, it prob- 
ably passed the expérimental stage, yet, applying the rules with 
référence to mère paper machines» stated in Ford v. Bancroft, de- 
cided in this circuit and reported in 85 Fed. 457, 461, and in the 
same case on appeal (39 C. C. A. 91, 98 Fed. 309, 312, 313), we 
must proceed with great caution, and avoid giving the complainant 
the benefit of anything bèyond what bis invention and patent clearly 
require. Tbât thé complainant bas shown great ingenuity in certain 
directions is admitted; but to precisely what the ingenuity relates, 
and how far its results are limited by the prior art, are the main 
questions in the case. 

The patent contains flve claims, of which the first, second, f ourth, 
and flfth are in issue. For the purpose of making clear the conclu- 
sions we hâve reached, it is necessary to repeat only claim 1, as fol- 
lows: 

"In an electric regulating apparatus, the combination of a current-varying 
device, an electro-magnet, with différential windings to govern the movements 
of said current-varying device, electric circuits, and a device responsive to 
variations in the current, to 'be regulated to control action of said magnet, and 
driving gear to move said current-varying device progressiveiy." 

The patent concerns the method and apparatus for regulating elec- 
tric circuits. The éléments admittedly common to the art prior to 
the patentées invention were: First, at one terminus a "current- 
varying device,*' which opérâtes by moving either the arm of the 
rhéostat or the brushes which control the subcurrent shunted to the 
magnets of the electric dynamo; and, second, at the other terminus, 
a so-called "solenoid," or, in other words, a subsidiary hélix, which 
is more or less magnetized aecording as the current to be regulated 



BRADFOBD V. BELKNAP MOTOR CO. 65 

is more or less weak. This hélix, according as the main current 
varies, draws down or relaxes, through its varying increase or diminu- 
tion of magnetic power, an arm which, directly or indirectly, opér- 
âtes to move the current-varying device. It is plain, however, that, 
while we use the expression "current-varying device" as limited to 
the mechanism which directly impinges on the arm of the rhéostat, 
yet that expression may well be construed to cover the entire mechan- 
ism, including both termini which we hâve named. At various points 
throughout the claims and spécification this expression is used in 
either sensé indiscriminately. In claim 1 it is used in the narrower 
sensé, but in claims 4 and 5 we flnd the words "current-varying ap- 
paratus"; and, on the whole, we are unable to discover anything in 
the varying use of the expression in question which will enable us 
to solve the problems which we hâve to dispose of. 

The respondent's alleged infringement grows out of the construc- 
tion of machines in accordance with the claims of patents to Wil- 
liam H. Chapman, dated, respectively, August 31, 1897, March 1, 
1898, and November 8, 1898. It is, however, now admitted that the 
machines constructed in accordance with the earliest of thèse pat- 
ents do not infringe. This éliminâtes 13 from the case. Independ- 
ently of this, there arises an important question whether, even if the 
bill were sustained, the complainant would be entitled to any relief 
beyond an injunction. The respondent urges lâches as a reason why 
an account should not be decreed; but the complainant seasonably 
notifled the respondent of his demand, and he testifies that he was 
unable to follow up his notice on account of lack of means to carry 
on patent litigation. That class of litigation, unfortunately, often 
involves so much expense that the courts are tender to patentées 
under such tircumstances, and the complainant cannot be chargea 
with lâches. The difflculty is of a more complicated character. 

The record raises in a formidable manner the proposition that the 
complainant's device was never put on the market because the cost 
of construction, according to his spécification, would be dispropor- 
tionately expensive. It may be that, even if Chapman can be charged 
with adapting complainant's underlying conception, he improved on 
it in the way of simplicity of construction to such an extent as in- 
volved invention, and so as to overcome the disproportionate cost 
of construction. Indeed, the case seems to fall within the late dé- 
cisions of the suprême court to such an extent as to lay no basis for 
substantial damages. Coupe v. Koyer, 155 U. S. 565, 15 Sup, Ct. 199, 
39 L. Ed. 263, and cases based thereon. So far as relates to an ac- 
count of profits, how can equity require such an account where it 
appears that the complainant's device is altogether too costly to bave 
any commercial value? And is not the case within Manufacturing 
Co. v. Adams, 151 U. S. 139, 14 Sup. Ct. 295, 38 L. Ed. 103? 

In Machine Co. v. <Crossman (C. C.) 57 Fed. 1021, we declined to ap- 
point a master on the ground that the accounting would be of a 
trivial character. Our conclusion was overruled by the circuit court 
of appeals in the same case (61 Fed. 888), but this without any dis- 
cussion of the underlying principle which governed the circuit court. 
It is a well-settled rule that neither equity nor admiralty will pro- 
105 F.— 5 
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ceed for nominal damages onl|. liittle v. Kellam {C. C.) 100 Fed. 
353, 355} Mtmson v. Steamship 06, (C. 0. A.) 102 Fed. 926, 928; 
Curt. Pat. (*th Ed.) 434. Equîfr will maintâm the right to give a 
value, but itwill not, as will thé common law, prbceéd to an assess- 
ment of damages which are Vague, uncertaih, or nominal in amount; 
so that it is not improbable tha%in any event, the complainant could 
only be entitled to an injunction. Saxlehner v. Siegel-Cooper Co., 179 
Û. S. 42, 21 Sup. Ct 16; 45 L. Ed. — -, is directly in point. 

It is admitted that the complainant's device is ingenious, and it 
is not denied that hé is entitted tb be regarded as an inventor. The 
question, therefore, is limited to one of infringehient, and this, as 
We havé âlready sùggèsted, dépends On the breadth of the complain- 
ant's invention and the construction of thé patent. He claims to 
hâve started with thé simple foritt of regulator which we hâve de- 
scribed, with a solénoid at oné terminus and the arm of the rhéostat 
at the other. The and' wâs ordiïiarily operated directly from the 
solénoid by what is called by some of the witness°s a "magnetio 
pùll." The complainant claims to hâve introduced two éléments into 
this simple device, namély, a réiay, and what* is described in the 
claim which we hâve quûted as à "differential winding." His theory 
is practically as follows: That it is obvious that the simple device 
which we hâve described, dépendent for action on thé development 
of a "fault," was détective in principle, and could only partially 
correct, and not preveht, sérions variations in the current; that, to 
maintain a practically constant force, it was necessary to make use 
ôf an auxiliary powêr or relay; 1 ând that the use of an auxiliary 
power developed a new difficulty;— that is to say, the difflculty ôf 
controlling the auxiliary current so as to overcome its inertia, and 
prevent the excessive sparking whàch would normally attend its use. 
It is clear, and it is admitted, that ail this was extrémely useful in 
the art. The claims in issue are broad enough to cover thèse new 
éléments, and the questions arise Whether they were new with Brad- 
ford, and whether, if néw, the patent, taken as a whole, is to be con- 
strued as broadly as the mère letter of the claims apparently requires. 
In view of the rules which we hâve stated as applicable to merely 
paper machines, it is évident that the complainant must establish his 
case clearly on both thèse points, 

Bradford, in his spécification, élaborâtes at great length themethod 
în which he employs the relay current and the so-called "differential 
winding." The relay current is constant, ready whenever called on 
to operate the arm of the rhéostat. The call on it is made by elec- 
trical contacts with the solénoid, the contacts alternating as the 
core of the solénoid is drawn in or pushed out; thus alternating the 
movement of the arm of the rhéostat in one direction or the other, 
as the main current develops an excess or an insufficiency of force. 
The connection is made with the arm of the rhéostat through a mag- 
netic "clutch," which, with the aid of the relay current operating 
through the differential winding, instantly sets the arm in motion, 
without any obstacle from inertia, and without sparking. This 
"clutch," it will be noticed, is, in the device shown by Bradford in 
his spécification, interpose*! between the solénoid, as known in the 
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original art, and the arm of the rhéostat. The respondent, in ac- 
cordance with the device of Mr. Chapman, makes use of no "clutch," 
but it applys the relay current and the differential winding directly 
to the solenoid shown in the original art. If Bradford flrst brought 
into the art the relay current and the differential winding, the re- 
spondent makes use of the substance of what he invented. In that 
view, the respondent has merely availed itself of the ingenuity of 
Chapman, who would be presumed to hâve begun with the invention 
of Bradford, and, by improvements, relieved it from the cumber- 
some mechanism of his electric "clutch," and thus to hâve materially 
simplifled the device. This, however, even though it involved inven- 
tion, would hâve been merely an improvement so far as Bradford 
was concerned, and therefore subject to the control of the court in 
his behalf. If, therefore, the claims in the complainant's patent are 
to be construed broadly according to their letter, and the complain- 
ant was the true inventor of ail which they covered as thus construed, 
the respondent cannot escape the charge of infringement. 

The testimony, however, in behalf of the respondent is positive 
that, at the time of the complainant's invention, the art of electric 
regulators was full, not only of direct-acting solenoids, but of mechan- 
ical relays of various types, and that differential winding for the 
purposes of the art was a well-known device some years before the 
complainant's application was filed in the patent office. The only 
contradictory évidence on the state of the art is the statement of 
the complainant that differential winding was not known to him prior 
to his invention, but he introduced no proof to show that this sug- 
gests anything more than a limited knowledge of this particular 
branch of the art on his own" behalf. 

There can be no invention in merely combining in this art a relay 
current with differential winding. Indeed, the case does not enable 
us to perceive that there could be differential winding without a re- 
lay current, or even that there could be any occasion for the former 
without the latter. The complainant does not suggest either, but, 
in connection with its explanation of the necessity of the differential 
winding, it apparently implies that it exista only as an incident to 
the relay. Therefore we must hold that both differential winding 
and the relay current, and the combination of the two, were within 
the prior art, as that expression is deflned by the circuit court of ap- 
peals for this circuit in Parsons v. Seelye, 40 C. C. A. 484, 100 Fed. 
452; so that, at the time of Bradford's application for his patent, 
there could be no invention in introducing the same, either separately 
or in combination. 

The complainant's spécification is in harmony with this view of 
the state of the art. It is devoted almost entirely to a description 
of the electric "clutch" to which we hâve referred. He immediately 
précèdes his claims with the following sentences: 

"To secure powerful and accurate action Is the object of the Invention de- 
scribed in the foregoing spécification. The alternating current causes wheel 
16 to be powerfully grasped and instantly released by turns, thereby allowing 
the apparatus to be driven at a comparatively high rate of speed without los- 
ing coiitrol of th2 regulating mechanism attached to Baid wheel." 
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The spécification also oontains the following very significant lan- 
guâge: 

"The âppa'i&tus described In the foregoing spécification differs from other 
apparatus fdiKttie same purpose in:>tbe means employed to cause Instantaneous 
connection and disconnection between the current-varying deviee and an auxlli- 
ary motor by which It is moved In response to lncipient changes in the current 
to be regulâted." 

Thèse expressions, in connection with the elaborate détails of the 
electric "clutçh" in the spécification, may well be presumed to hâve 
induced the>pfttent office to hâve understood that the broad language 
of the claiffls was limited to the "apparatus"; that is, to the par- 
ticular class of machines thus described. However this may hâve 
been, ;tbe,qlaims are necessarily, limited by the prior art as proven 
in the case» It çannot be hplden, therefore, that the complainant is 
entitled to cpver every electrio regulator whiçh combines differential 
winding with a relay, or, which includes either without the other; 
and it follows that the respondenit cannot be holden to hâve infringed. 

Let there be a decree under rule 21 dismissing the bill, with costs 
for the respondent. 



GAST v. NEW YOBK ASBESTOS MFG. CO. et al. 

(Circuit Court, E. D. New York. November 21, 1900.) 

PATBNTP-rt Invention— Stbam-Pipb, Covebtng. 

The ghearer patent, No. 456,661, for a steam-pipe covering, composed 
of alternate layers of plain and corrùgated noncombustible material, the 
longitudinal air spaces formed by the corrugations being closed at the ends 
of the section by asbestus or similar material, embodies a eombination of 
éléments ail of which were old in the art, and, none of which perform new 
fonctions, either separately or in eombination, and, in view of prior pat- 
ents, is void for lack of invention. 

In Equity. Suit for infringement of a patent. On final hearing. 

Quincy Ward Boese, for cpmglainant. 
Henry Schreiter, for défendants. 

THOMAS, District Judge. The complaint states an infringement 
by the défendants of à patent for steam-pipe covering, secured by 
letters patent issued to one Shearer, July 28, 1891. The claim is as 
follows; 

"What I claim as my invention, and désire to secure by letters patent, is 
the following: A détachable pipe-covering section composed of alternate lay- 
ers of corrùgated and plain noncombustible material, whereby longitudinal 
air spaces are formed throughout the entlre length of the section, the ends 
closed by asbestus or similar material, and - héving a canvas cover, with means, 
such as wires, beneath such cover for clpshjg the joint when the section has 
been placed upon the pipe, ail combined substantially as shown and described." 

It is conceded that the claim is for a eombination device, which 
admits that the several éléments therëôf are old, and, indeed, there 
is no contention to the contrary. The èssential features of the cov- 
ering are (1) a section of alternate layers of corrùgated and plain 
noncombustible material; (2) longitudinal air spaces formed thereby; 
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(3) the ends ç>f the section closed by asbestus or similar material; 

(4) an outer canvas cover, with means, such as wires, for closing 
the longitudinal joint. 

The Bradley 1888 patent, improvement in nonconducting covering 
for steam pipes, boilers, etc., shows two corrugated sheets, with 
an intermediate wire fabric, corrugated, interposed between two 
plain sheets, each of whieh is doubled, with a corrugated wire fabric 
intervening. The spécification states that: 

"The coverings eonsist of a séries of nonconducting plain or corrugated 
sheets, composed of paper, felt, asbestus, or other similar fibrous material, 
the sheets of the séries being ail of the same material, or made up of sheets 
one or more of which are of différent material front the others composing the 
séries. The objects of this invention are to increase the durability and ma- 
terially strengthen such coverings, without destroying the requisite flexibility 
necessary to enable them to be readily bent and conformed to the surface to 
-which they are to be applied; to stiffen the coverings to a degree sufficient 
to provide for staying and bracing the sheets of which the coverings are 
composed, when corrugations in the sheets are of such dimensions that they 
would otherwise break down, owing to the normal flexibility of the sheets; 
and to provide one or more layers of a flexible stiffening adapted to retain a 
variety of forms given to the layers individually or collectively, whereby corru- 
gations may be conveniently made in, or the covering be bent to conform to, a 
particular configuration in, or locality of, the device to be covered." 

The spécification, referring to the figure, describes a number of 
plain sheets composed of paper, felt, asbestus, or other similar 
fibrous material, and similar sheets forming opposing sides of a cov- 
ering having one or more intermediate corrugated sheets of similar 
material. The claims are as follows: 

"(1) A covering the outer layers on both sides of which are composed of 
plain sheets of nonconducting fabric, and the inner layer of corrugated noncon- 
ducting fabric, adapted to support and hold in position the outer and plain 
sheets, substantially as described. (2) A covering the outer layers on both 
sides of which are composed of plain sheets, one or both of which is lined with 
wire fabric, and the intermediate layer or layers of one or more corrugated 
sheets, with or without a lining of wire fabric, substantially as described." 

In connection with the spécification, claim 1 shows a use of as- 
bestus paper in alternate layers of corrugated and plain sheets, 
the former to support the latter. Bradley fully describes air spaces 
formed by alternating layers of corrugated and plain sheets, "pos- 
sessing to a maximum degree nonconducting qualifies and inde- 
structible by lire or heat." There is no suggestion of retaining dead 
air within the spaces formed, nor any référence to closing the ends. 

Eiley, in 1889, patented a "nonconducting jacket." This device, 
in terms, describes "separated dead-air channels and spaces." The 
spécification states that the invention is — 

"To provide a nonconducting jacket wherein a séries of parallel separated 
dead-air channels extend longitudinally within the jacket and are formed of 
corrugated paper; to provide a nonconducting jacket, wherein an inner set and 
an outer set of parallel separated dead-air channels extend longitudinally to 
largely increase the efflciency of the structure in preventing the radiation of 
heat, and prevent the burning or charring of the hair that may be used; to 
provide a novel external envelope of textile material for binding and retain- 
ing a sectional nonconducting jacket on a steam pipe or other radiating sur- 
face, which can be buttoned and unbuttoned; to provide a novel external 
binding envelope of textile fabric having continuously wired opposite edges 
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for keeping the latter stretched or dlgtended, and producing a smooth surface 
whèn the parts are buttoned together," etc. 

The spécification further describes the figure illustrating the de- 
vice as follows: 

"The numéral, 1, indicates an internai layer or sheet of asbestus or other 
material prepared, preferably, as a fireproof paper, and adapted to rest di- 
rectly in contact with a steam pipe, 2, or other radiating surface to be covered 
and protected. A layer or sheet of paper formed with parallel corrugations, 
3, running lengthwise, is arrangea around the internai layer or sheet, with 
the alternate corrugations resting thereupon, while the other alternate corruga- 
tions are cemented or otherwise secured to a sheet, 4, of paper, which consti- 
tues a supporting back for the corrugated paper sheet A course or layer, 5, 
composed of asbestus and' hair felted together, of considérable bulk or thick- 
ness, is placed upon the inner corrugated paper sheet, and upon this felted 
course is an outer sheet, 6, of paper formed with parallel corrugations, 7, run- 
ning lengthwise and alternately bearing upon the felted course, while the 
other alternate corrugations are cemented or otherwise secured to a support- 
ing back, 8, composed of paper. The inner corrugated sheet, 3, and the outer 
corrugated sheet, 6, constitute within the jacket two sets of parallel separated 
dead-air channels or spaces, which extend longitudinally, the inner set being 
at the inside of the felted course or layer, 5, and the outer set at the outside 
of the said course or layer, whereby the jacket, in its capacity to prevent the 
radiation ^of heat, is rendered very efficient, désirable, and suitable for the pur- 
pose designed. The backing sheets, 4 and 8, serve to support and préserve 
the corrugated shape of the paper sheets, and prevent the corrugations from 
being çrushed in when binding the jacket upon a steam pipe or other radiating 
surface. The several layers or sheets described are prepared of substantially 
equal dimensions to form a jacket section, and they are then bent around the 
steam pipe or other object, and brought into cylindrical form, in which posi- 
tion the jacket is secured by an external binding envelope, 9, of suitably pre- 
pared duck, canvas, cotton cloth, or other textile fabric, suitable for the con- 
ditions required." 

Thereupon. such covering is described. It is obvious, from this 
spécification and the daim which it contains, that the pipe was to 
be covered by a plain sheet of noncpmbustible, nonconducting sub- 
stance, and that the corrugated sheet was placed above it, and, 
aside from closing thé ends, the device was quite similar to the 
complainant's covering. With the exception of closing the ends, 
the claim» in the Riley patent fully describe the patent in suit, at 
least to the extent that any matter of différence would not consti- 
tute invention. The manner of fastening the outer covering is dif- 
férent, but such différence is quite unimportant. Although Riley 
refers in his spécification to dead-air channels or spaces, there is 
no statement, in terms, that the ends shall be closed. But the con- 
struction of dead-air spaces in the manner described is the very pur- 
pose of the Riley patent, and carries the suggestion that each end 
must or may be suitably closed, either by fitting against some object 
at the end of the run, or by sealing or covering; and, if the end 
should be closed, the thought would be spontaneous that the closure 
should be eff ected by the use of material similar to that of which 
the jacket was composed. 

The Kelly 1884 nonconducting covering provided for dead-air 
spaces by corrugating one layer between two plain layers of non- 
conducting paper. The manner of making the corrugations was 
quite différent from that employed by the Shearer patent, and there 
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is no provision, in terms, for closing the ends, although it is in- 
ferable that the device for dead-air spaces would not permit of a 
circulation of air through such spaces. 

The Watson 1887 patent, covering for steam pipes, aimed "to 
provide a covering which shall be flreproof, waterproof, and a non- 
conductor of heat; and to this end it consista, essentially, in a cov- 
ering composed of an inner layer of flreproof deafening felt, a sec- 
ond layer of either plain or corrugated deafening felt, and an ex- 
ternal layer or covering of waterproof or sized paper." The spécifi- 
cation describes "the inner layer, composed of what is known in the 
trade as 'flreproof deafening felt,' consisting of paper or woolen fiber 
treated with flreproof compound or asbestus, suitably prepared in 
sheet form; » * * the second or intermediate layer consisting 
of what is generally known in the art as 'deafening felt,' — a thick 
felt composed of suitable fiber, having wool, asbestus, or similar ma- 
terial incorporated therein." It is further stated: "I propose to 
make use of this material either in the form of plain flat sheets, or 
in sheets which hâve been corrugated, the latter being preferred, 
for the reason that it produces internai spaces between the layers." 
And the claim is: "The herein-described boiler covering, consist- 
ing of the inner layer of flreproof felt, the outer layer of waterproof 
paper, and the intermediate layer of corrugated waterproof paper." 
Hère is a flreproof noncombustible covering, longitudinal air spaces, 
and asbestus, specially mentioned as the proper substance with 
which to treat the layers of which the covering is composed. There 
is no provision for closing the ends, nor is there an outer envelope 
corresponding to that described in the Shearer letters. 

The Pierce 1883 covering for steam pipes has for its object, as the 
spécification states, to give the covering "a maximum power to re- 
sist the passage of heat through it by utilizing, in connection with 
the covering, confined air, a well-known and efficient nonconductor 
of heat, by providing the covering with cellular or dead-air spaces 
between two or more of its layers ; and to this end my invention con- 
sists in indenting or corrugating the inner surface of one or more 
of the sheets forming a layer of the covering, as hereinafter more 
fully described, and shown in the accompanying drawings." This 
invention aims at space for noncirculating or dead air. The cover- 
ing is composed of "layers of nonconducting material, one or more 
of said layers being provided with corrugations or indentations in 
its surface adjacent the next layer." There is no provision for 
closing the ends, and an outer covering, with means of attachment, 
is absent. 

The Martin 1881 patent, covering for steam pipes, states: "I 
hâve found the most advantageous covering to consist in the use 
of loose fiber of asbestus, because with it I obtain absolute inde- 
structibility by carbonization, with approximately the greatest 
amount of air space." The spécification discusses the usefulness 
of confined air as- a nonconductor of heat. The covering differs 
from others described, in that it consists of a "coil of alternate 
sheet and loose asbestus or similar material in fiber." The inten- 
tion thereby is to create air spaces, and the air is contained in the 
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folio wing manner: "Tlie ends of thé pipe, as well as the inner and 
ojqitfr ends, of the coiled roll, mây be securely çlosed by any suitable 
cernent or adhesive material, such as silicate of soda." 

iDhe Suhr 1885 sjectional nonconductive covering for tubes pro- 
viâes for a covering made in sections, and the clàims are as follows: 

"(1) A tube covering formed of two semieylinders pf plaster of Paris, as- 
bestus, and, sawdust, côvéred on the outside with a iayer of felt, which, in 
turn, is covëred by a layer of thiek paper, substantially as herein shown and 
describèd. (2) In a tube covering, the combination, with two semieylinders, 
A, coin^osed of plaster çf Paris, i asbestus, and sawdust, of the felt, B, on the 
outside of the saine, thepftper, C, qn the felt, and the pièce of canvas, D, or 
other flexible material,, to which 1£e two semieylinders are secured, substan- 
tially as berein shown Mnd describèd." 

;ïhe spécification states: 

"Œoapply a section, the two semieylinders are swuhg from each other, and 
passed oyer the pipe or ttibe, and then ejosed and swung together, thereby sur- 
roundjiag the tube or pipe completely,. The overlapping part of the canvas 
coverîjtg is then folded àigalnst and cémented to the buter surface of the com- 
plète eoverlng, thus locking thé covering, ahd holding it in place." 

In the letters issued to him Shearer states: 

"I am aware that pipe coverings or jackets made qf layers of paper or some 
other hôncdnducting material having perforations, or short grooves, hâve been 
heretofore used, and I do not clàim the same as my invention, but I am not 
aware that any pipe covering made of material which 1s at once noncombusti- 
ble and nonconduoting, and of alternatlng plain and fluted layers, whereby 
longitudinal air spaces are formed throughout the entire length of the section, 
the section also sealed at the ends and covered on the outside, has ever been 
known or used." 

It is obvious, from an examination of the descriptions of former 
devices, that pipe coverings of noncombustible and nonconducting 
material, and of alternating plain and fluted layers, whereby longi- 
tudinal air spaces are formied throughout the entire length of the 
section, were old in ,the art, and, as we hâve seen in the Martin 
patent, the ends were çlosed, although the construction of the air 
cells in aie Martin device was dissimilar. But in certain other let- 
ters patent, prior to that in suit, it is stated that continuons longi- 
tudinal dead-air spaces were to be formed. But dead-air spaces can 
only be formed by making dead-air cells, which necessarily carries 
or suggests the idea of closing the ends. Shearer provides for clos- 
ing the . ends by "asbestus or smrilar material." Martin provides 
for closing the ends by "any suitable cernent or adhesive material, 
such as silicate of soda." Thus, every part of the Shearer device 
is old. Dead-air cells had been made in praçtically the same way, 
so far as concerns the manner of fashioning the same and the ma- 
terial used. but no definite provision has been made for retaining air 
in spaces by closing the ends, save in the Martin patent. If it was 
invention to add to a device for forming dead-air cells, substantially 
similar to those describèd by Shearer, a provision for closing the 
same by an application of some material like asbestus, then Shearer 
produced a patentable combination. But the Shearer device does 
not indicate invention, unless invention may be found in judicious 
sélection of well-known parts, and the combination thereof, each 
part by itself, and ail the parts in combination, performing old func- 
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tions. The vital thing is the rétention of air in closed cells formèd 
by alternating corrugated and plain layers of nonconducting and 
noncombustible material, and sealed at the end with similar mate- 
rial. In the Shearer patent the air is contained in cells, in form 
and manner of construction substantially similar to those shown 
in one or more previous patents; the material is practically similar; 
so is the outer covering. To aid the rétention of the air, the ends 
are closed. The closing of ends of spaces intended to hold dead air 
is an apparent requisite. It dœs not involve invention, nor even 
considérable mechanical skill. Previous letters patent, save those 
of Martin, did not provide means for closing the ends, for the prob- 
able reason that the ends would corne in contact with some objects 
at the end of the run, like joints or flttings, that would of them- 
selves tend to close the end of the pipe, or, as the testimony shows, 
molded coverings were furnished, or the ends of the covering were 
tapered down with cernent. In any case, Shearer's use of old forms 
has produced air cells substantially as they hâve been formed before, 
and he has closed up the ends with a nonconducting, noncombustible 
material, just as Martin did before him. The dead-air cells em- 
ployed by Shearer may be better than those fashioned by Martin, 
and Shearer's method of closing the end may be preferred, but the 
attainment required very f eeble inventive faculty. Every désirable, 
or even clever, mechanical arrangement does not reach the point of 
invention. What action or mode of action is there présent in his 
device that was not présent before? No part does something in a 
new way. The combination effects nothing that previous combina- 
tions had not effected, with perhaps a less degree of excellence. To 
ascribe invention to Shearer's efforts is to diminish unduly the prod- 
ucts of the inventive faculty intended to be f ostered by the statute. 
This conclusion is reached upon the theory that the claim of Shearer 
intends to close the ends of the run of pipe covering, and not to 
close the ends of each section of pipe covering, which last is the 
apparent reading of the claim. It is urged by the complainant that 
it was not the intention, and is not the practice, to close the ends 
of each section, and for the purposes of this décision that conten- 
tion may be allowed. If the claim demanda that the ends of each 
section shall be closed, then the évidence does not show infringe- 
ment. But it is considered that the évidence does preponderatingly 
show infringement. It is conceded that the covering used by the 
défendants is identical with the complainant's covering, save that, 
as the défendants claim, they do not close the ends of the covering. 
In fact, the évidence is that the défendants hâve on occasions closed 
the ends of the run in such manner as would infringe the complain- 
ant's patent were the patent valid. But the foregoing views deny 
invention, and hence patentability, to the complainant's covering, 
froni which it results that there must be a decree dismissing the 
complaint, with costs. 
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SHOE MANUFACTURER^ SUPPLY 00. V. STACY et at 

(Circuit Court 6f Appeals, : First Circuit November 8, 3,900.) 

No?3ô2. 

Patents— Invention— Uppers for LÂced Shoes. 

The Benjamin patent, No. 552,506, for impfovements in uppers for laced 
shoes, claim 3, which covers the placing of a strip or cushion pièce under 
the projéCting bases of the eyelets or hooks, so as to présent a smooth sur- 
face to the wearer, is yoid for, lack of invention. 

Appeal f rom the Circuit Court of the United States for the Dis- 
trict of Massachusetts 

Benjamin Phillips (Horace Van Everen, on the brief), for appel- 
ant. 
Charles Allen Faber, for appellees 

Before PUTNAM, Circuit Judge, and WEBB and ALDEICH, Dis- 
trict Judges. 

PEE CUEIAM. Only the third claim of the patent in suit is in 
issue. As to that, we agrée that it covers no patentable inven- 
tion, as explained in the opinion of the learned judge who tried 
the case >in the circuit court (100 Fed. 652), and for that reason we 
adopt his conclusions. The decree of the circuit court is affirmed, 
arid the appellees will recover the costs of appeal. 



BIGLEY v. NEW YORK & P. R. S. S. CO. HUUS V. SAME. TORGBSON 

v. HAY. 

(District Court, S. D. New York. November 10, 1900.) 

1. Pilots— Obligation to Take— Foreign Ports. 

in Consol. Act N. Y. 1882, § 2119, which requires domestic vessels navi- 

gating under a coasting license from the TJnited States to take a licensed 

. pilot on entering or departing from the port of New York, only when such 

vessels are from a foreign port, whether the words "foreign port" mean a 

port within the sovereignty and dominion of a foreign nation, qusere. 

2. Shipping— License for. Coasting Tkade— Porto Rican Ports. 

Section 9 of the Porto Rico act of April 12, 1900 (SI Stat. 79), which 
provides for the nationalization of ail vessels owned by the inhabitants of 
Porto Rico, and for their admission to ail the benefits of the coasting 
trade of the United States, and that "the coasting trade between Porto 
Rico ànd the United States shall be reguJated in accordance with the pro- 
visions of law applicable to such trade between any two great coasting 
districts of the United States," extends and makes applicable the privi- 
■ leges and restrictions of the coasting trade of the United States not only 
to trade, but also to navigation between the ports of Porto Rico and those 
of the United States; the words "coasting trade" having been used and 
construed as extending to the navigation by means of which such trade 
Was carried on in the Alaskan act of 1868. 
8. Pilots— Obligation to Take— Vessels from Porto Rican Ports Exempted. 
Rev. St. § 4444, exempts ail steam vessels sailing under license from the 
United States, and employed In the coastwise trade, from the pilotage 
laws of the states. Consol. Act N. Y. 1882, § 2119, requiring foreign vessels 
and vessels from a foreign port to take a licensed pilot on entering or 
departlng from the harbor of New York, exempts from its provisions do- 



BIGLEY V. NEW YORK & P. B. S. S. CO. 75 

mestic steam vessels licensed and engagea In the coastlng taule. BeW 
that, under the provisions of either statute, domestio steam vessels, 
licensed by the United States since the passage of the Porto Rico act of 
April 12, 1900, and entering the port of New York from Porto Rican ports, 
were exempted from the payment of pilotage charges imposed by the state 
statute. 

In Admiralty. Suits to recover for pilotage services offered and 
refused. 

Lindsay, Kremer, Kalish & Palmer, for libelants. 

Curtis, Mallet-Prevost & Coït, for New York & P. E. S. S. Co. 

Cowen, Wïng, Putnam & Burlingham, for Hay and others. 

BROWN, District Judge. In the above three libels pilotage dues 
are claimed for services offered and rejected as follows: 

(1) June 2, 1900, from the steamship Ponce outward bound from 
New York to Porto Rico, $60.06. 

(2) June 25, 1900, same steamer inward bound from Porto Rico 
to New York, $74.34. 

(3) July 24, 1900, for the schooner O. F. Whittier inward bound 
from San Juan, Porto Rico, $37.54. 

From the agreed statement of facts it appears that the vessels 
were ail American vessels sailing under coasting licenses duly issued 
since the act of April 12, 1900 (31 Stat. 79, c. 191, § 9); and it is 
agreed that the libelants are entitled to the pilotage dues above 
specifled, provided that the vessels at the above dates were bound to 
or from a "foreign port" and were not "engagea or employed in the 
coasting trade." 

1. Pilotage fées, as régulations of commerce, are wholly subject to 
the constitution and laws of the United States. By section 4235 of 
the United States Revised Statutes, embodying the provisions of the 
act of August 7, 1789, it is enacted that "until further provision is 
made by congress ail pilots * * * in the ports of the United 
States shall continue to be regulated in conformity with the law of 
the states." 

By section 4401, it is enacted that every coastwise seagoing steam 
vessel of the United States shall, "when under way, excepting on 
the high seas, be under the control and direction of pilots licensed 
by the inspectera of steam boats." 

By section 4443, the master or mate may also be licensed as a 
pilot; and by section 4444, the states are forbidden to require any 
other license in addition to those issued by the United States, or to 
impose any other régulation which shall impede such pilots from the 
performance of their duties. The same section also further pro- 
vides : 

"Nor shall any pilot charges be levied by any such (state) authority upon any 
steamer piloted as provided by this title. Nothing In this title shall be con- 
strued to annul or afîect any régulation established by the laws of any state 
requiring vessels entering or leaving a port of any such state, other than coast- 
wise steam vessels, to take a pilot duly licensed by the laws of such state." 

The effect of the above acts of congress, is to exempt ail steam 
vessels sailing under a license and employed in the coastwise trade 
from the pilotage laws of the states; while other vessels remain sub- 
ject to the state laws. 
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By section 2119 of the New York consolidation act of 1882 re- 

làting to pilotage itis provided: 

"No toaster of ariy vessel navigated under a coastlng Hcense and employed 
in &e coasting trade î>y way of Saûdy Hook shall be required to employ a 
licensed pilot when enterlng or departing from the harbor of New York. 

"AU masters of foreign, ^ssels and vessels from a foreign port, and ail ves- 
sels sailing under registry bound to or from the port of New York by the way 
of Sandy Hook, shall take a licensed pilot. * * * 

"This section shall not âpply to vessels propelled wholly or in part by steam 
owned or belonging to citizens of the United States and licensed and engaged 
in the coasting trade." 

Although the maintenance of a body of skillîul pilota is regarded 
as a matter pf public policy in the interests of commerce, and though 
the laws in regard thereto are to be construed liberally for their 
beneflt (Ex parte McNiel, 13 Wall, 236, 20 ,L. Ed. 624; Gillespie v. 
Winberg, 4 Daly, 318, 325), still no.suit can be maintained for such 
fées, except in accordante with the statutory provisions applicable 
to the spécifie case. As each of thèse vessels is a domestic vessel 
and was navigated under a coasting license of the United States no 
pilotage can be claimed under the provisions of section 2119 of the 
New York statute above quoted, if the vessel was in fact "employed 
in the coasting trade"; nor second, unless she was "from a foreign 
port." 

2. The primary and ordinary meaning of the terni "foreign" is, be- 
longing to or relating to another sovereignty or dominion; as in the 
expressions "foreign law," "foreign commerce," "foreign ministers," 
"foreign territory." In the case of The Eliza, 2 Gall. 4, 7, Ped. Cas. 
No. 4,346, Stor& J., says: : 

"It'ls clear to mymind that a foreign port or place under the statute means a 
port or place e^ejlusively within, tihe sovereignty of a foreign nation. Such has 
been the unifornï construction," etc. 

In U. S., v. Hayward,, 2 Gall. 485, 500, Fed. Cas. No. 15,336, he says: 

'•) '*By 'forei^ri ports,' as the terme are hère used, may be understood a port 
within the dominion of a foreign sovereign and without the dominion of the 
United States." 

See, also,The Larl^l Gall- 65; Fed. Cas. No. 8,090; The Sally, 

Gall. 58, l'eoS .Cas. NoJ 12,257; The Adventure, 1 Brock. 235, Fed. 
Cas. No. 93; Taber v. U. S., 1 Story^l Fed. Cas. No. 13,722; Lough- 
iborough v.^lake» 5 Wheat. 317, 5 L. ; Ed f 98. 

In this sensé of the word, it is évident that Porto Rico, since the 
cession of the island by Spain to the United States, is not a foreign 
port, as it.jssubject solely to the sovereignty and doniinion of this 
country, , ■ ■ • ,;:."' •' . -••■■ 

By the treaty with Spain of April 11, 1899 (30 Stat. 1754, art. 2): 

"Spain cèdes to. the Untted States the island of Porto Bico and other islanda 
now under Spflnteh 1 sovereignty la thé West Indies, and the island of Guam in 
the Marlanas ori Ladrones." ■:■■:■:<;[. 

Article 9 ^f^^same treaty provides: ■ 

"The civil rlghta and political status of the native înhabitants of the terri- 
tories hereby cectéd 1 to the United States, shall be determined by congress." 

The term f'forèign" is familiarly. used also in a more restricted 
sensé in our interstate law in such phrases as "foreign corporation," 
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"foreign divorce," "foreign assignment," "foreign judgment," etc. 
But the word, even in this use of. it, still retains its primary signifi- 
cance, and refers to the independent jurisdiction and authority of 
the several states over the subject-matter ref erred to. In the same 
sensé vessels belonging to citizens of another state, are often termed 
"foreign vessels," and are treated as such in the fédéral courts in the 
application of the maritime law as respects maritime liens for work, 
materials and supplies; and conversely, supplies furnished a vessel 
in a différent state f rom that of her owner's résidence, i. e. not in the 
home port, are treated as supplied in a "foreign port." This désigna- 
tion of ports of other states as "foreign ports" as respects maritime 
liens, originated in colonial times, when the colonial governments 
were independent of each other; and the law has remained un- 
changed in that regard between the states since the Union under the 
constitution. But the words "a foreign port" in the New York 
pilotage statutes are evidently not used in this restricted sensé, and 
do not embrace ports of any of the states. For interstate navigation 
is embraced in the "coasting trade" in which pilotage charges are 
expressly excluded. 

When the New York statute was enacted, however, it evidently 
applied to vessels bound to or from Porto Rico and so continuée!, 
at least until its cession to as by Spain; and it is urged that until 
the laws applicable to Porto Rico werô changea by congress, the 
liability to pay pilotage remained as before. No doubt where terri- 
tory is acquired by conquest or by treaty, the laws existing among 
the people of the territory, in the absence of treaty stipulations, 
continue in force until altered by the new sovereign. Otherwise, 
until the new sovereign should act, the territory would be without 
any law at ail. Strother v. Lucas, 12 Pet. 410, 436, 9 L. Ed. 1137; 
Railway Co. v. McGlinn, 114 U. S. 542, 546, 5 Sup. Ot. 1005, 29 L. Ed. 
270. Most of our acquisitions by treaty hâve contained provisions 
securing certain rights to the people of the territory. By the treaty 
with Spain ail thèse rights were expressly left to the action of 
congress. Until congress acted, therefore, and except as modified 
through the military power, the law of the internai relations at least 
of the people of Porto Rico remained as before; and it may be that 
their external relation^ as respects this country in matters of navi- 
gation and commerce àlso remained the same. See Goetze v. U. S. 
(C. C.) 103 Fed. 72, and cases there cited. 

3. I do not find it necessary, however, to détermine this question, 
since the act of congress of April 12, 1900 (31 Stat. 79, c. 191, § 9), 
in pursuance of the tenus of the treaty, and acting under its consti- 
tutional power, shows so clear an intention to alter the previous con- 
ditions, and to assimilate trade and navigation between Porto Rico 
and the United States to the ordinary coasting trade between ports 
of the United States, that pilotage cannot now be claimed in the 
one case more than in the other. That act provides for a govern- 
ment of the island, not only in its internai relations, but also as re- 
spects trade and commerce. The whole machinery of a new govern- 
ment was provided for; officers executive and judicial were to be 
appointed, and oaths of fidelity to the United States to be exacted; 
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ports of entry were establishëd and revenue for neceësary expenses 
tO be çollected by customs dttties;. vessels of the Porto Bicans were 
allowed to become hationâlfzed, and by necessary implications from 
the provisions of section 9, thérples and régulations of our domestic 
coasting trade were designed to be made applicable to trade and com- 
merce between the United States and Porto Eico. The act is en- 
titled : "An act temporarily to provide revenues and a civil govern- 
ment for Porto Eico and fôr other purposes." ' 

Section 9, having spécial référence to trade and commerce with 
this cotratry, provides as follows: 

"Sec, 9. That the commissioner of navigation shall make such régulations, 
subject to the approval of the secretary of the treasury, as he may deem ex- 
pédient for the nationalisation of ail vessels owned by the inhabitants of 
Porto Eico on the elevënth day of April, eighteen hundred and ninety-nine, and 
which continued to be so owned up to the date of such nationalization, and 
for the admission of the same to ail the beneflts of the coasting trade of the 
United States; and the coasting trade between Porto Rico and the United 
States shall be regulated in accordance ivith the provisions of law applicable 
to such trade between any two great coasting districts of the United; States." 

The great coasting districts of the United States are established by 
section 4348 of the Revised Statùtes. The first and second districts 
embrace the sea coast and navigable rivers from the eastern limit 
of the United States to the Rio Qrande; and the évident intention 
of section 9, as it seems to me, is to extend and make applicable 
the privilèges and the restrictions of the coasting trade of the United 
States to trade and navigation between the United States and Porto 
Rico, thé same as if they formed contiguous territory. 

It is objected that the phrasëology of the statute covers only trade, 
and does not include navigation, or the laws applicable to naviga- 
tion. In the construction of a statute of this gênerai character, 
however, such a verbal distinction seems to me not well founded; 
and inasmuch as the "coasting trade between the United States and 
Porto Rico'' can only be carried on by means of vessels and the navi- 
gation of vessels, "the provisions of law applicable to such trade," 
in the language of section 9, must include the laws applicable to the 
navigation by which alone such coasting trade can bé carried on. 

No doubt the words "coasting trade" as thus construed are ex- 
tended beyônd their original and primary Signifiçance, which meant 
trade along thè contiguous line of coast of the United States. But 
the whole subject being within the powër of congresi, it is compé- 
tent for congress to extend the privilèges and restrictions of that 
trade as it shall see fit; and the only question is whether that ex- 
tension was intended in this act. Upon the acquisition of Alaska, 
the same terms were used and in the same manner for the extension 
of the "coasting trade" between the United States and that territory 
far beyond any contiguous coast line of the United States (Act July 
27, 1868; Rev. St. § 4?58), and in the act of April 30, 1900, to pro- 
vide a government for the territory of Hawaii (31 Stat. 141, 161, 
c. 339, § 98), there is also provision for the "coasting trade between 
the Hawaiiah Islands and any other portion of the United States," 
in the same language that is empioyed in the last clause of section 9. 
This extended use of the words "coasting trade" was alréady f amiliar. 
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Numerous décisions of the commissioner of navigation as respects 
trade and navigation by American vessels between thèse territories 
and the United States hâve, moreover, held such trade to be a part 
of the coasting trade of the United States, entitling the vessels to 
sail under enrollments and licenses with the privilèges and exemp- 
tions attaching thereto (Dec. 6,106, Jan. 8, 1884; also Decs. 5,618, 
18,859, 19,364, 22,201, May 3, 1900); and the same has been ruled 
by the commissioner with. regard to trade with Porto Rico since 
the act of April 12, 1900, by treasury décision 22,232, May 16, 1900. 
It was under thèse rulings that the registers of thèse vessels were 
surrendered and coasting licenses taken out. 

The décisions of the commissioner of navigation under the direc- 
tion of the secretary of the treasury are officiai décisions entitled to 
much weight, since he is an officer "specially charged with the déci- 
sion of ail questions relating to the issue of registers, enrollments 
and licenses of vessels." Act July 5, 1884 (1 Supp. Rev. St. p. 461). 

His décisions on thèse points are the more important from the fact 
that by section 4337 of the Revised 'Statutes, it is enacted that "if 
any vessel enrolled or licensed shall proceed on a foreign voyage 
without first giving up her enrollment and license, * * * and 
being duly registered by the collecter, such vessel and the merchan- 
dise so imported therein shall be liable to seizure and forfeiture." 

The distinction, therefore, between foreign voyages, which can be 
made only by registering the vessel, and the coastwise trade in which 
vessels may be navigated under license, is vital. If the voyages be- 
tween Porto Rico and New York which thèse vessels were making 
under license in accordance with the commissioner's décisions, were 
foreign voyages, the vessels and their cargoes were liable to seizure 
and forfeiture for sailing under license, instead of being registered. 

It is urged that section 9 does not expressly state that trade be- 
tween Porto Rico and the United States shall be deemed or treated 
as "coasting trade," and that the word "coasting" before the word 
"trade" in the last sentence of section 9 is not an appropriate word, 
nor sufficient to indicate that such was the intent of congress. It 
seems to me otherwise; and that the désignation of such trade as 
"coasting trade" is as strong by necessary implication as a direct 
affirmance would be. For otherwise the whole provision, as far as 
I can see, would hâve no meaning. The clause is an indirect affirm- 
ance of a "coasting trade" to be established "between Porto Rico 
and the United States"; it is that trade between Porto Rico and 
the United States which is to be governed by the rules applicable 
to the great coasting districts of the United States; and any such 
trade that is possible "between Porto Rico and the United States" 
must necessarily include voyages like the présent, which are there- 
fore entitled to the same exemptions as the established great coast- 
ing districts of the United States. Such has been the established 
construction and the practice under a similar statute respecting 
"coasting trade" with Alaska for more than 30 years past. The 
identity of the phraseology on this subject in the acts as to Alaska 
and Porto Rico shows that congress in framing section 9, had in 
view the Alaskan statute, and must, therefore, hâve intended that 
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the same construction and effëct should be given to section 9 which 
the pract^ce and nsage for 80 jéars iindé^ the Alaskan statiite bad 
alreâdy éstablished. 

For the above reasons, I think thèse vessels were not liable to pilot- 
age charges, and the libels must be dismissed, with costs. 



HEWBÊTT et al. t. BURKEMj et al. 

(Circuit Court of Appeals, Second Circuit November 14, 1900.) 

No. 2. 

Sbtppinô— Delivery of Càrso— Custom as to Place of Delivery. 

A custom having been éstablished to delfver cargoes of tea withln a 
partieular part of the water front in the port of New York, a vessel having 
a cargo eonsisting princfpally pf.itea 1s bound to mafce delivery there if 
requîred by the consignées, and Ji te no défense to a suit for damages for 
thë refusât to discharge theré tnât in one or two instances other vessels 
hâve also ref used, nor is it inateriâl that other piers aftordéd better facili- 
tes for discharging. ' : 

Appeal from the District Cou^: of the United States for the South- 
ern District of New York. ...',■' 

This, "i/& an appeal from a decrecip iayor of libelants awarding dam- 
ages ÏQp failure of respoïidents, oy?nërs of the steamer Strathallan, 
to deliyer cargo laden on board. said steamer at the usual and custom- 
ary place in New York. '..The gréât bulk of the cargo was tea, 

John M. Bowers, for appellantS. 
Edward I* Qwen, for appelleefc. 

Before 1ACX3MBE and SHIPMAN, Circuit Judges. 

PEB CUBÏAM. In The Mascotte, 2 C. C. A. 400, 51 Fed. 606, this 
court hèïd that, although the evifehee was ample that the customary 
placé Of delivery in the port of New York for tea cargoes in bulk is 
within thë certain specifled part Of the water front, no such usage 
applied wiiëre the téa was but a minor part of a gênerai cargo. The 
évidence in thë case at bar is stifflcient to prove the usage, as it was 
in the former case. Eespondents fail to show that the custom has 
been abandoned or has c^angëd. The circutustance that ships with 
gênerai 'Cargo rtea a mîî{ër part) hâve in thiè past few years gonë to 
Brooklyn té discharge is immatëriàl in view of the décision in The 
Mascotte Casé. The f&ct that 1 onè or moré ships with tea cargoes 
hâve âlsô gone there, as this One did, agàinst thë objection and 
protest of the téa consignées, is, unpersuasîve. The district judge 
rightly excïuâed évidence tendihg to show the respective merits of 
thé piers ïn the tea district and'îh Brooklyn (their size, lights, man- 
nér of construction, etc.) 1 . It was-cléarly immàterial. 

Appellânt furtbër coùtends that the damages f ound are excessive 
in the aiûOuât of $9.42. It is suffirent to Say that on that branch of 
thëcase wë concur, as did the district judge, in the conclusions of the 
çominjssionèr;. 

Thé ''dèiSreë'of the district court is àffirmed^ with interest and costs. 
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PARKINSON t. BARR et al. 

(Circuit Court, D. Nevada. November 26, 1900.) 

No. 703 

1. Removal of Causes— Diversity of Citizenship— Formai- oh FicTrrrous 

Parties. 

On a question of a right of removal the court will consider only the 
citizenship and résidence of the parties whose real names are disclosed 
in the pleadings. Défendants joined by fictitious names, their real names 
being alleged to be unknown, and their résidence and citizenship being 
undisclosed, will be regarded as merely formai parties, whose présence 
on the record cannot affect the right of removal. 

2. Same — Time for Filing Pétition. 

The validity of a removal is not affected by the fact that at the time 
the pétition therefor was flied the summons had not been returned nor 
served on ail the défendants. 
S. Same— Motion to Remand— Waiver. 

A plaintiff, by appearing in the fédéral court after the removal of the 
cause, and obtaining leave to file an amended complaint, does not thereby 
waive his right to move to remand. 
i. Same— Diveksity of Citizenship. 

Where there is no separable coûtroversy in a cause, it is not removable, 
•under the judiciary act of 1887-88, on the ground of diversity of citizen- 
ship, unless ail the défendants are nonresidents of the state in which lt 
is brought, notwithstanding the plaintiff is a citizen of a différent state 
from any of such défendants.* 

On Motion to Remand to State Court 

N. Soderberg, for complainant. 
M. A. Murphy, for défendants. 

HAWLEY, District Judge (orally). This suit was removed into 
this court by an order of the state district court of Ormsby county, 
Nev., made October 3, 1900. The pétition for removal upon which 
the order was made states, among other things: 

"That on the 12th day of April, 1900, the above-named plaintiff filed a com- 
plaint in the district court of the First Judicial district, state of Nevada, in 
and for. the county of Ormsby, praying for a judgment against the défend- 
ants, for the cancellation and annulment of ail deeds, incumbrances, mort- 
gages, or other written instruments, and ail other agreements, whether paroi 
or in writing, made or had under or in pursuance of the said proceedings in 
the high court of Justice, chancery division, at London, England; praying for 
a restraining order and the appointment of a receiver, and for a judgment 
against the said défendants, and each of them, in the sum of ftfty thousand 
dollars damages; asking for an accounting of rents, issues, and profits, and 
for costs. That on the 13th day of July, 1900, a summons was issued ont of, 
and under the seal of, this court. * * * That the time has not elapsed 
wherein your petitioners are allowed, under the practice and laws of the 
state of Nevada, and the rules of said court, to appear, plead, demur, or 
answer said complaint. That your petitioners dispute said claim, and deny 
ail liability and the allégations as set out in the complaint herein. That the 
matter in dispute in this action exceeds the sum of two thousand dollars, 
exclusive of interesf and costs. That the controversy in this action, and 
every issue of fact and law therein, is wholly between citizens of différent 
states and foreign empires and kingdoms, and which can be fully determined 

i Diverse citizenship as ground for fédéral jurïsdiction, see notes to Shipp 
v. Williams, 10 C. O. A. 249, âîid Mason v. Dullagham, 27 O. C. A. 298. 
105F.-6 
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as between them. That is to say, the plaintifl, T. D. Parkinson, is now, and 
was at the time of the flling of.th^ compiaint }n, this action, a citizen and 
résident of Oakland, Alameda coithty, state ofCallfofnia; and the défendant 
James Mark Barr was then, and still is, a citizen and résident of the state 
of Pennsylvània; and the défendant R. L. Ritchie was at the date of filing 
the compiaint in this action, and still is,: a citizen and résident of Humboldt 
county, state of Nevada. That the défendants Richard Hammond, William 
F. Lees, John Annan, the Nevada Land & Cattle Company, Ltd. (a corpora- 
tion), C. De Murriet» & Co., Ltd., John Doe, and Richard Roe are now, and 
were at the time ftf the filing of the cômplaint in this action, citlzens and rési- 
dents of GitëâtBritàin, kingdom of Gfrèat Britain and Ireland." 

On the BtjiJ'âay of November, lâOO, t,he attorney for plaintif! ap- 
peared in this court, and obtained ïèàve of the court to, file an amend- 
ed compiaint herein within 30 days. Thereafter, on the same day, 
he filed his notice of motion to remand the cause to the state court 
upon the follOwing grounds: 

"(1) That said cause was prematurely removed, * » • particularly in 
this, to wit: that said cause was ordered removed by, and was removed from, 
said state court, and docketed in said United States circuit court, * * * 
before service of summons upon said défendants therein, except upon the 
défendant Ritchie, and before the return of said summons to said state court, 
and wM&put the said çourt's having any évidence before it of said service; 
(2) That the said United, States circuit court f -,* * bas ho jurisdiction of 
the subjéct-matter of said cause, or the parties therein, and particularly in 
this, to wit; that the alleged right, of removal and the jurisdiction of said 
fédéral court dépend wholly on diverse citizénship of the parties to said cause, 
and it does not appear from the record herein that said diverse Citizénship 
exists. (3) That said défendants hâve not ail unjted in the pétition for rè- 
moval. (4) That It does not appear from the said pétition for removal, or 
otherwise, or at ail, that said or any of the défendants are nonresidents of 
the state of Nevada, and, if so, who are sjich nonresidents." 

The techniçal; points presentedjbj the motion may be briefly dis- 
posed of., ■; ■;'' ...;. . .. ; , '.' 

It mu.sftbe apparent that as to the défendants John Doe and Rich- 
ard Roe, whose real names are alleged in the compiaint to be un- 
known to plaint,iff, thenr résidence and citizénship, not being men- 
tioned thëreiniinust be presumed %o> be unknown tothe défendants 
whose rettl names are given. They should therefore be treated, 
for the jptilrp^JSès of this motjôn, as being merely formai parties, 
whose rights for the présent ehou.ld be ignored. It ïs' certain that 
the mention ,oî their ftcfitious nàmes in the compiaint and in the 
pétition cannot be considered either in favor of or against the motion. 
It is the dùt.y of the court to coflsidèr oïdy the citizénship and rési- 
dence of the parties whosé realriàroes are disclosed in thé pleadings. 
18 Enc. PI. &; Prac. 195» 196, ând 'autnorities, thérë cited. In Dill. 
Rem. Causes (5th Ed.) ; § 18, the author said, "The joinder of mère 
nominal or formai parties can nô more secure the right of removal 
than thëir^jeseûçe on thé record can defeatiit." 

With re'fërenjCe to the points made by plàintiff àbout the issuance 
of a summons,! and of the nonservice thereof at the time the pétition 
of removal vrasflled, it is enoilgh to say that the parties défendant 
might àppëatf witHout any service' of process upon thèm, or either of 
them, and fi|e,,their pétition for removal. The, plàintiff, by first ap- 
pearing in thifi. jÊQurt and asking for time to ûle an amended corn- 
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plaint, did not waive his right thereafter to move to remand the 
cause to the state court. 

The merits arising upon the facts stated in the pétition of removal 
are worthy of careful considération. It will be noticed therefrom 
that, while it is alleged that the controversy is "between citizens of 
différent states and foreign empires and kingdoms," yet it appears 
that one of the défendants, to wit, B. L. Ritchie, is a résident and 
citizen of the state of Nevada. The question to be discussed is, 
can the removal of this cause from the state court be sustained upon 
the ground that the parties are résidents and citizens of différent 
states, unless it clearly appears that ail the défendants who join in 
the pétition for removal are nonresidents of the state where the suit 
is brought? This question is important. It involves a construction 
of the provisions of the removal act of 1887-88 (24 Stat. 553; 25 
Stat. 434). In construing the provisions of this act, it must con- 
stantly be kept in mind that it was passed for the express purpose 
of limiting the jurisdiction of the United States circuit courts as 
given by the removal act of 1875. In Smith v. Lyon, 133 U. S. 315, 
320, 10 Sup. Ct. 303, 304, 33 L. Ed. 635, 637, the court said it was "a 
statute mainly designed for the purpose of restricting the jurisdiction 
of the circuit court of the United States." In Re Pennsylvania Co., 
137 U. S. 451, 454, 11 Sup. Gt. 141, 142, 34 L. Ed. 738, 740, the court 
said, "The gênerai object of the act is to contract the jurisdiction of 
the fédéral courts." In Fisk v. Henarie, 142 U. S. 459, 467, 12 Sup. 
Ct. 207, 210, 35 L. Ed. 1080, 1083, the court said, "The attempt was 
manifestly to restrain the volume of litigation pouring into the féd- 
éral courts, and to return to the standard of the judiciary act." In 
Hanrick v. Hanrick, 153 U. S. 192, 197, 14 Sup. Ct. 835, 837, 38 L. 
Ed. 685, 687, the court said it "was intended * * * to contract 
the jurisdiction of the circuit court of the United States, whether 
original over suits brought therein, or by removal from the state 
courts." 

The particular provisions of the act applicable to this case read as 
follows: 

"Any other suit of a civil nature, at law or in equity, of which the circuit 
courts of the United States are given jurisdiction by the preceding section, 
and which are now pending, or which may hereafter be brought, in any state 
court, may be removed into the circuit court of the United States for the prop- 
er district by the défendant or défendants therein, being non-residents of that 
state. And when in any suit mentioned in this section there shall be a con- 
troversy which is wholly between citizens of différent states, and which can 
be fully determined as between them, then either one or more of the défend- 
ants actually interested in such controversy may remove said suit into the 
circuit court of the United States for the proper district." 

Under this statute it is clear that, in ail cases where there is no 
separable controversy, the right of removal can be exercised only by 
nonresident défendants. Telegraph Co. v. Brown (C. C.) 32 Fed. 337 ; 
Anderson v. Appleton, Id. 855; Weller v. Tobacco Co., Id. 860; Scho- 
field v. Dêmorest (C. C.) 40 Fed. 273; Smelting Co. v. Cowenhoven (C. 
C.) 41 Fed. 450; Mills v. Newell (C. C.) 41 Fed. 529; Frisbie v. Rail- 
way Co. (C. C.) 57 Fed. 1; Thurber v. Miller, 14 C. C. A. 432, 67 Fed. 
371, 378; Bank v. Smith, 19 C. C. A. 42, 72 Fed. 568; Davis v. County 



84 105 FEDERAI, REPORTER. 

Court r (0. C.^88 Fed. 705; Fife v. Whittell (0. C.) 102 Fed. 537 ; 
Martin v. Snyder, 148 U. S. 663, 13 Sup. Ct. 706, 37 L. Ed. 602; Mer- 
chants' Cotton Press & Storage Co. v. Insurance Co. of Korth Ameri- 
ca, 151 TJ. S. 369, 386, 387, 14 Sup. Qt. 367, 38 L. Ed. 195; Bryan v. 
Richardson, 153 Mass^ 157, 26 N. E^ 435. From the gênerai^ princi- 
pes announced in thèse authorities it necessarily followS that in ail 
cases where, as hère, the suit is brought by a nonresident against rési- 
dents and citizens of, différent states, and ail the défendants join in 
the pétition for removal, the complaint or pétition for removal must 
affirmatively show that ail of them are nonresidents. If one or more 
of them are résidents and citizens of the state where the suit is 
brought, that fact is sufflcient to defeat the removal from the state 
court. In Smelting Co.;v. Cowenhoven, supra, the plaintiff, a corpo- 
ration organized in Missouri, under the law being a résident and citi- 
zen of Missouri, brought suit in the state court of Colorado against 
two défendants résidents and citizens of the state of Colorado, one 
défendant a résident and citizen of the state of Ôhio, and one défend- 
ant a corporation organized in New York. The state court, upon 
pétition of the défendants, ordered the cause removed to the United 
States circuit court. On the motion to remand, Hallett, J., said: 

"Inasmucfc as Margaret Cowenhoven and Elmar T. Butler, two of the de- 
fendants, are citizens and apparently résidents of the state of Colorado, the 
cause is not removable ihto this court under the act of 1887." 

The fact that some of the défendants who join in the pétition are 
aliens and subjects of other kingdoms does not change the rule. The 
law is well; settled that suits between citizens of a state and foreign 
states, citizens or subjectç,, eau be removed only when the défend- 
ants are ail nonresident^ of the state where the suit is brought. 
Cudahy v. McGeoch (0. C>) 37 Fed. 1; Walker v. O'Neill (C. C.) 38 
Fed. 374; Scott v. Cattle Co. (C* C.) 41 Fed. 225, 227; Purcell v. 
Mortgage Co- (C C) 42 Fed- 465;;#;aey v. Morel (C. C) 88 Fed. 801. 

The facts set forth in the pétition are wholly insuffleient to main- 
tain the juridiction of this court. . , Motion granted. 



SOUTHEEN FINE CO. V. HAMV 

(Circtift Court of Appeàls, ,Fifth Circuit , Novemoer 2Q r 1900.) 

:•"■■' ■'<■'::■ '.:<"■ : No. 815. ■ 

1. Jurisdiction Of Fédéral Courts— -Suits m Equitî— :Ê<Îuitable Rbmèdt 
Given byStàte Statute. 

A staté statute which enlarges équitable rightswillbe enforced and 
administered in. the United States cbupts in .aU cases wnere its enforce- 
ment and administration' do not" confllct with the constltutibhal right of a 
party to a jury trial; and, suoh a court bas jurisdictjon of a suit to quiet 
title to laind, âlthoûg'h' the eomplàlnaht is not in possession, where suçh 
suit is authorlzed by a stâte statute, and it appëars from the record that 
the defeadant li mot In possession, so that an action lu éjectaient would lie. 

S. Public Landst^Dispositioit of Bwamv Lards by Statb— Construction of 
Mississippi $tatute. , v 

By Act April S, 1871 (Acts Miss. 1871, pp. 482-487), the législature of 
Mississippi chartered the Pearl Eiver ImproVement Sa Navigation Com- 
pany, which. was authorlzed to receive from the state patents for certain 
swamp lands on lts flling in the office of the secretary of state, within 60 
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days, a bond in the sum of $50,000, "with two or more good securities, 
* * * to be approved by the governor." Such bond was to secure to 
the state a compliance by the company with the provisions of the act 
requiring it to expend the value of the lands in making improvements in 
the navigation of Pearl river, and the governor was empowered, in case 
the company failed to comply with such provisions, to "commence suit 
on bond of said company." A bond was filed, in ail respects as required, 
signed by four obligors, but not signed by the company. Such bond was 
approved by the governor, and patents were issued to the company for the 
lands, which it disposed of to others, and they were thereafter taxed by 
the state. Two years later the législature, by an act then passed, recog- 
nized that the lands had been patented to the company "in compliance with 
the act of incorporation." Held that, there being no express provision 
requiring the company to sign the bond, and such signature being unneces- 
sary to bind it, and the bond filed having been recognized as sufficient by 
both the executive and législative departments of the state, it must be 
held to hâve been a substantial compliance with the act, and to hâve 
authorized the conveyance to the company of the lands. 
8. Fédéral Coukts— Construction of State Statute — Following State Dé- 
cision. 

A fédéral court will exercise an independent jndgment as to the con- 
struction of a state statute in a case involving rights acquired thereunder 
before it had received a construction by the state courts, notwithstanding 
it bas since been construed by such courts. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Mississippi. 

This case was tried in the circuit court on the following agreement, 
signed and filed September 2, 1898: 

"It is hereby agreed, as a matter of fact, upon the submission of this cause 
by the undersigned solicitera, respectively, for complainant and défendant and 
cross complainant and respondent, that ail technical matters in respect to 
pleadings and proceedings shall be waived; that the matters alleged in the 
cross bill shall be deemed to be facts in issue without the neeessity of a 
formai answer hereto; and that the affirmative matters alleged in the answer 
to the original bill shall be deemed as being put at issue without a replication. 
It is furtber agreed, as matter of fact, that the lauds in controveTsy were 
donated to the state of Mississippi, as stated in the original bill and answer, 
as swamp and overflowed lands. It Is further agreed that whatever title was 
acquired from the state of Mississippi by the corporation designated as the 
Pearl River Improvement & Navigation Company came by regular conveyances 
to the défendant herein to the original bill. It is further agreed that if the 
patent made by the governor and secretary of state to said corporation, to- 
gether with the subséquent acts of the législature and the other facts herein 
recited, was insufficient to pass the title, and that the title remained in the 
state, and that the state was not estopped to thereafter assert title, then that 
the complainant in the original bill has duly acquired said title through persons 
who purchased the same of the state, as alleged in the original bill. It is 
further agreed that the only bond attempted to be furnished by or on behalf 
of said corporation under an act of the législature entitled 'An act to incorporate 
the Pearl River Improvement and Navigation Company and for other pur- 
poses' (Acts 1871, pp. 482-487), which became a law on the 8th day of April, 
A. D. 1871, is that set forth in the report of the case of Hardy v. Hartman, 65 
Miss. 506, 4 South. 545, and that the said copy shall be deemed and treated as 
having been read in évidence as the original bond; that said bond was filed 
by the Pearl River Improvement & Navigation Company in the office of the 
secretary of state prior to May 12, 1871. It is further agreed that said bond 
was by the governor approved on May 12, 1871, as the bond required under said 
act, and thereupon a patent was issued under said act in the name of the 
state, as otherwise provided by said act, to said company, which said patent 
was issued under the great seal of the state, signed by the governor and 
countersigned by the secretary of state, upon the 7th day of June, 1871. It 



86 105 FEDEàAIi àEPORTER. 

is f nrther agreed that after the patent was issuçd ta the Pearl River Company 
as above stated, and on, to wit, the 20th day of November, 1872, the said 
company sold and eonveyed said lands to M. S. Baldwin for a sufllcient and 
valuable considération in cash then paid by Win; thàt said Baldwin hadno 
actual notice of the nature or character of the bond filed, but bought the saine 
upon the faith of the state's patent exhibited to him before and at the time 
of the purchase, and upon the advlce of counsèl learned in the làw that said 
title was good, and that said patent vested same in said Pearl River Com- 
pany; that thereafter, on, to wit, the 17th day of April, 1873, said Baldwin 
sold and eonveyed said lands to Israël Hall, who on the 5th day of November, 
1874, eonveyed to défendant, his wife; that said Hall paid to said Baldwin 
for said lands a full and valuable considération, to wit, the équivalent of 
$40,000 In cash; that said Hall had, no actual notice of the nature or character 
of the bond filed by the Pearl River Company, but bought said lands upon 
the faith of the patent from the State to the Pearl River Company, and the 
deed from such company to Baldwin, which said patent and deed were ex- 
hibited to him before and at the time of said purchase, and upon the advice of 
counsel learned in the law that the said patent and deed vested the title in 
said Baldwin; that said lands shortly after said sale to the Pearl River Com- 
pany were listed for state and county taxation, and that défendant and her 
grantors bave pâld the taxes thereon from time same were listed up to the 
institution of this suit; that said patent to Baldwin, and the deeds from 
Baldwin to Hall, and Hall to défendant, were allduly recorded in tbe proper 
office shortly after exécution, and long before the issuance of the patents un- 
der which complainant in the original, bill claims. It is further agreed that if 
the court shall hold, In the above state of facts, that défendant, Olivia B. Hall, 
by virtue of said patent and conveyances, and with the facts above recited, and 
by virtue of said act of April 8, 1871, and the other acts of the législature of 
the state of Mississippi passed in relation to the subject-matter, became, was, 
or is vested with the title to said lands, then a decree shall be rendered by 
this honorable Court dismlssing the original bill and canceling the title of com- 
plainant therein. If, however, upon the record above made, and upon the 
several acts of the législature in référencé to the subject-matter in dispute, 
the court shall flnfl that the said Olivia B. Hall has no title to said land, then 
a decree shall be entered In favôr of complainant in the original bill, as 
prayed therein, leavlng to be determined only the question of charging the 
lands in controversy with the payment of taxes paid out by défendant and 
cross complainant, which matter is to be submitted to a master after the 
détermination of the other issues. It is further agreed that complainant is 
not to be prejudicéd by descrlblng the • document copied into said report 
of case of Hardy v. Hartman as a bond; the purpose being to submit to the 
court the question whether or not, lïnder ail the facts above recited, and the 
law in référence thereto, said bond was the bond required by saM act, whether 
title passed by the issuance of said patent, and, lf not, whether the state was, 
by the facts recited, the approvalof said bond, and varioùs laws thereafter 
enaeted, estopped to thereafter assert title to aald lands. It ls further agreed 
that the lands In controversy are of the value of ten thousand dollars and 
upward. It is further agreed that nothing was done by the Pearl River Im- 
provement & Navigation Company in furtherance of the purpose of publie im- 
provement mentioned in the act of 1871, and that neither said company, nor 
any one on its bëhalf, ever returned the patents it received, and that no 
money was paid as provided for by the act of April 19, 1873, to the state 
by said company, nor by any other person. It is further agreed that, if the 
same can be of any avail, défendant and cross complainant shall be deemed 
and treated as having pleaded specïally the said act of April 19, 1873. In 
case the court shall be of opinion that the act of 1873, as published, eut off 
the title of the state as to the lands eonveyed by said company before that 
date, complainant [reserves] the right to show that in point of fact said act, 
as published, was never a law [Of] the stâte^ 

"T. M. Miller & G. W. Ellis, 

"Solt'rs for Compl't. 
M E. J. Bowèrs, 

"Solicitor for Def't and Cross Compl't." 



SOUTHERN FINE CO. V. HALL. 87 

The sections of the act of the législature of Mississippi passed 
March 22, 1871, which relate to the bond to be given under the act, 
are as follows: 

"Sec. 5. Be it further enacted, that said company shall expend in the im- 
proTement of said river and in the navigation thereof, ten per centum of the 
first year, of the value of the property referred to in the preceding section, 
and that the whole value of said property shall be expended for the purpose 
specifled in this charter within five years from the passage of this act. That 
said company shall, within sixty days after the passage of this act, file in 
the office of the secretary of state a bond in the sum of flfty thousand dollars, 
with two or more good securities, who shall make oath that they are worth 
the penalty of the bond over and above ail liabilities and exemptions, which 
securities shall réside in this state, to be approved by the governor, and upon 
the approval and flling of said bond, said secretary of state shall from time 
to time, as demanded by said company, make out a patent or patents for said 
land to said company, which patent or patents shall be signed by the governor 
and countersigned by the secretary of state, which patents shall vest the 
fee-simple of said lands in this company: provided, nothing in this section 
shall be eonstrued as to require patents to issue for any land heretofore sold 
to légal purchasers: provided further, that no lands shall be disposed of or 
sold by said company for a less sum than twenty-five cents per acre." 

"Sec. 8. Be it further enacted, that the governor may at any time require 
the président of said company to make report to him of the amount of money 
expended in the improvement of Pearl river, which reports shall be made 
under oath, and shall set forth ail particulars relating to said improvement; 
and when it becomes apparent to the governor that said company has not 
complied with the conditions of this act, and that they are not appropriating 
money derived from the sale of the land, as hereinbefore provided, it shall 
become his duty to commence suit on bond of said company, in bis own name, 
for the use of said Pearl River district." 

The bond which was given under the act is as follows: 

"Pearl River Improvement and Navigation Company. 

"Know ail men by thèse présents, that we, Walter P. Billings, Samuel A. 
Vose, A. Warner, O. 0. French, are held and firmly bound unto the state of 
Mississippi in the sum of flfty thousand dollars, the payment of which, well 
and truly to be made, we bind ourselves, our heirs and exeeutors, jointly and 
severally, by thèse présents. The condition of the above bond is such that 
whereas, by an act of the législature of the state of Mississippi entitled 'An 
act to incorporate the Pearl River Improvement and Navigation Company, 
and for other purposes,' a company was incorporated, called the Pearl River 
Improvement and Navigation Company, which company is charged with cer- 
tain duties and bound by certain conditions in said act specifled: Now, if said 
company will well and truly perforai, or cause to be performed, ail the acts 
and things mentioned in said act of incorporation, and comply with ail the 
terms and conditions in accordance with the ténor and meaning of said act, 
then this bond to be void, otherwise to remain in full force and effect. 

"In witness whereof, said persons hâve hereunto set their hands and seals 
this 7th day of April, 1871. W. P. Billings. [Seal.] 

"By S. A. Vose, His Attorney. 
"S. A. Vose. [Seal.] 

"A. Warner. [Seal.] 

"O. C. French. [Seal.] 
"Approved May 12th, 1871. 

"J. L. Alcorn, Governor." 

T. C. Catchings and T. M. Miller, for appellant. 
E. J. Bowers and D. B. H. Chaffe, for appellee. 

Before PAEDEE, McCOBMICK, and SHELBY, Circuit Judges. 
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SHEliBY, Circuit Judge, after etâting the case as above, delivered 
th.e ôplniôn'of thé court. ' 

This is a suit in equity te- quiet the title of the plaintiff to a large 
tract ôf '■ swamp or overflowed lands M Mississippi against the claim 
of the défendant to an adverse intefest in thé. premises. The plain- 
tiff seekis to hâve the defendant's pretended titles produced and can- 
celed. The défendant, after answering, filed a cross bill seeking to 
hâve .the plaintiff 's alleged titles candeled and her right to the lands 
estabïisbJëd, The court deçided in fayor of the défendant and cross 
complainant, and the plaintiff appeajs to this court. 

The firatu question raised is as to the jurisdiction of the circuit 
court. The original bill was fll«d in the chancery court of Pearl 
Biver côunty, Miss. The plaintiff ■rças'a Mississippi corporation, and 
the detBT^d&nt Jà. citizen of Michigan. The value of the land exceeded 
$2,000. i en pétition of the défendant the case was duly removed from 
the state court to the circuit court of the United States for the South- 
ern district of Mississippi. The plaintiff moved to remand the case 
to the stàte court because the circuit court "has no jurisdiction in the 
premises, there being no ground of equity jurisdiction stated upon 
the face ôf the bill of complaint, save under a statute of the state of 
Mississippi, which cannot enlarge, the equity powers of the fédéral 
courts." The court oyerruled the motion, and its order is assigned as 
error. The statute referred to in the motion is section 500 of the 
Annotated Code of Mississippi of 1892, and is as follows: 

"Sec. 500. When a person, not the rightful owner of any real estate, shall 
hâve any conveyance or oth$r ©videiïce of title thereto, or shall assert any claim 
or prétend to hâve any right or title thereto which may cast doubt or suspicion 
on the title of the real owner, such real owner may file a bill in the chancery 
court to hâve such eonveyance or other évidence or daim of title cancelled, and 
such cloud, doubt; or suspicion removed from said title, whether such real 
ownér be in possession or not, or be threatened tc^be disturbed in his posses- 
sion or not, and whether the défendant be a résident of this state or not; and 
any person having tlje équitable title to Jànd may, in like cases, Aie a bill to 
divest the légal title put of the person in whom the same may be vested, and 
to vest the same in the équitable owner.'< 

The seventh apaendment to thé constitution of the United States 
déclares that "in suits at common law, where the value in controversy 
shall exceed twenty dollars, the right ôf trial by jury shall be pre- 
sérved." This amendment is a lituitation on the equity jurisdiction 
of fédéral courts., If the législation of states, providing f or the trial 
of common-law cases in equity, was binding on fédéral equity courts, 
this amendment of the constitution could be made useless. Such 
state statutes dô not control the fédéral courts. A state statute, 
therefore, which confers jurisdiction of common-law cases on state 
equity courts, thus dispensing with trials by jury, will not be adminis- 
tered in fédéral courts of equity. Scott v. Neely, 140 U. S. 106, 111, 
11 Sup. Ct. 712, 35 L. Ed. 358; Oates V. Allen, 149 U. S. 451, 13 
Sup. Ct. 883, 37 L. Ed. 804. Jt is well sçttled, howeyer, that an en 
largement of équitable rights may ,be administered a» well by the 
United States courts as by state courts. Clark v. Smith, 13 Pet. 195, 
10 L. Ed. 123; In ré Broderick's Will, 21 Wall. 503, 520, 22 L. Ed. 
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599; Greeley v. Lowe, 155 U. S. 58, 75, 15 Sup. Ct. 24, 39 L. Ed. 69; 
Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819. 
Courts of equity from time immémorial hâve exercised jurisdiction 
to cancel spurious titles and to remove clouds upon the title of real 
estate, thus preventing anticipated wrongs or mischiefs. To main 
tain such suit it was generally necessary for the plaintiff to be in 
possession of the real estate, and that his title should hâve been es- 
tablished at law, or f ounded on undisputed évidence or long-continued 
possession. The statute quoted distinctly relates to équitable rights. 
It enlarges such rights. It dispenses with the necessity for the plain- 
tiff's possession. This énlargement of équitable rights will be ad- 
ministered in the United States courts. Holland v. Challen, 110 
U. S. 15-26, 3 Sup. Ct. 495, 28 L. Ed. 52. The bill in the case at bar 
contains no spécifie averment as to the actual possession of the real 
estate. It allèges title in the plaintiff, but not possession. It does 
show, however, that the défendant is not in actual possession of the 
property. The lands are shown to be in Mississippi. She is shown 
to réside in Michigan. She is sued and served as a nonresident of 
Mississippi. No tenants are shown to be in possession. It does not 
appear from the record that a remedy by the action of ejectment was 
available to the plaintiff. An examination of the cases will show 
that the jurisdiction in equity in the United States courts to enforce 
statutes enlarging équitable remédies dépends on the question wheth- 
er or not the enforcement of the statute deprives a party of the 
constitutional right of trial by jury. Section 723 of the Revised 
Statutes of the United 'States, and the law as administered without 
regard to this statute, forbid equity to take jurisdiction where there 
is a plain and adéquate remedy at law. If the record in this case 
showed that the défendant was in actual possession of the lands, so 
that an action of ejectment could hâve been brought against her for 
the lands, then it would appear that there was an adéquate remedy 
at law, and jurisdiction in equity would not exist in the United 
States courts, although the statute conferred such jurisdiction on 
the Mississippi state courts. Whitehead v. Shattuck, 138 U. S. 146, 
147, 11 Sup. Ct. 276, 34 L. Ed. 873. The resuit of the décision of the 
suprême court is that a state statute which enlarges équitable rights 
will be enforced and administered in the United States courts in ail 
cases where its enforcement and administration do not conflict with 
the right of the parties to a jury trial. Clark v. Smith, 13 Pet. 195, 
10 L. Ed. 123; In re Broderick's Will, 21 Wall. 503, 22 L. Ed. 599; 
Hipp v. Babin, 19 How. 271, 15 L. Ed. 633; Thompson v. Railroad Co., 
6 Wall. 134, 18 L. Ed. 765; Insurance Co. v. Bailey, 13 Wall. 616, 20 
L. Ed. 501; Grand Chute v. Winegar, 15 Wall. 373, 21 L. Ed. 174; 
Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451. See, 
also, Harding v. Guice, 25 C. C. A. 352, 80 Fed. 162; Green v. Turner 
(C. C.) 98 Fed. 756. To review and quote from thèse cases would 
serve no useful purpose. That work has already been done by Judge 
Taft, speaking for the United States circuit court of appeals for the 
Sixth circuit, in Grether v. Wright, 23 C. C. A. 498, 75 Fed. 742. We 
will, however, quote the folio wing from an opinion of the suprême 
court delivered by Mr. Justice Brown: 
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"Ihlè coort tosheld in a multitude of cases that where the laws of a par- 
tiétrlar itàle gave a remedy In equity, &s, for instance, a bill by a party in or 
out of possesslOB to; quiet title to lands, f ueh remedy would be enf oreed In the 
fédéral courts, lf It <|ïd. not mfringe upon the constitutional rights of the par- 
ties to a trial by Jury." Greeley v. LoWe, 155 TJ. S. 58, 75, 15 Sup. Ct. 28, 39 
L. Ed. 75. 

It is conceded that the bill makès à case within the jurisdiction of 
the Mississippi chancery court, for the statute quofed dispenses with 
the neeessityof the plaintiffs possession. As it appears that the de- 
fendant was not in possession of the laads, and that the plaintiff has 
no adéquate remedy at law, and that the défendant is not deprived 
of the right of a trial by jury, there is-no valid objection to the juris- 
diction of the Unite4 States circu^^^ 

The other assignments of error relate to the merits of the case. 

On the 3d of February, 1858, the lands in controversy were patented 
by the United States to the state of Mississippi. The litigation in 
this case is to settle the question asi to thé ownership of thèse lands ; 
it béing agreed that they are ownedeither by the appellant, the South- 
ern Pine Company, or the appellee, Olivia B. Hall. The parties both 
deraign title from the state of Mississippi. On April 8, 1871, the 
législature of Mississippi chartered the Pearl River Improvement & 
Navigation Company, hereinafter «aslled the "Pearl River Company." 
This company was authorized to réceive from the governor and the 
secretary of state of Mississippi patents for the land. On June 7, 
1871, the secretary of state and the governor of Mississippi issued a 
patent for the lands to the Pearl River Company, which was duly 
recorded in the counties where the lands lie. The Pearl River Com- 
pany on November 20, 1872, conveyed the lands, for a valuable con- 
sidération, to Matthew S. Baldwin. Baldwin on the 17th day of 
April, 1873, sôld and conveyed the lands to Israël Hall for a con- 
sidération of |40,000. On November 5, 1874, Hall conveyed the lands 
to his wife, the appelle©. ! The patent and ail the deeds were duly 
recorded. Soôn after the patent issued to the Pearl River Company 
the lands were listed for taxation, and the appellee and her vendors 
hâve paid taxes on them to the state of Mississippi since that time 
to the beginûing of this suit. On the Tth of Deeember, 1893, the 
state of Mississippi issued other patents to the lands in question. 
The appellant, the Southern Pine Company, by several conveyances 
has become thé owner of whatever right and title thèse patentées 
obtained from the state. It will be seen by this statement that the 
appellee claims under the prior grànt. The act of 1871 which incor- 
porated the Pearl River Company fequired it within 60 days after 
the passage of the act to deposit with the secretary of state of Missis- 
sippi "a bond in the sum of |50,000, with two or more good securities, 
who shall makë oath thàt they are worth the penalty of the bond, 
ovëf and above ail liabilities and exemptions, which securities shall 
réside in this state, to be approved by the governor." On the flling 
of such bond the act provided that patents were to be issued by the 
governor and the secretary of state to the Pearl River Company, 
which patents were to vest the fee-simple title to the lands in the 
company. Before the patents were issued the Pearl River Company 
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filed a bond in the proper office in the sum of f 50,000, which was duly 
approved by the governor of Mississippi on May 12, 1871. The bond 
was not signed by, and did not purport to bind, the Pearl River Com- 
pany. The bond is in due form, and is signed by four obligors. The 
objection urged to the bond by the appellant is that it is not the bond 
of the company. It is claimed that the législature, in requiring the 
Pearl River Company to file "a bond * * * with two or more 
good securities," meant that it should be bound on the bond as princi- 
pal. It is also said that the act provides that in "certain contingency 
it is the duty of the governor to commence a suit on the bond of 
said company." Thèse expressions in the bond, it is said, show that 
the act required the flling of a bond executed by the Pearl River Com- 
pany as a condition précèdent to the issuance of the patent. The act 
does not say that the bond is to be executed by the Pearl River Com- 
pany. The language used is that it shall "flle in the office of the 
secretary of state a bond in the sum of $50,000, with two or more 
good securities, who shall make oath that they are worth the penalty 
of the bond, over and above ail liabilities and exemptions, which 
securities shall réside in this state, to be approved by the governor." 
The purpose and intention of the législature was to secure indemnity 
or security to the amount of $50,000. That was the leading purpose 
and thought. The makers of the bond were required to make oath 
that they were worth the amount of the bond. If it became "appar- 
ent to the governor that the said company had not complied with the 
act, * * * it shall become his duty to commence suit on bond of 
said company." Thèse provisions make it clear that the purpose of 
the bond was indemnity or security to the state. The company 
would be liable, with or without bond, to suit for failure to perforai 
the trust created by the act. It was liable to such suit whether it 
had been required to give bond or not. The state lost nothing in the 
way of security by the failure of the company to join in the exécution 
of the bond. A solvent bond for the required sum being given, the 
purpose of the législature was complied with. The bond was accept- 
ed by the governor as a satisfactory compliance with the act. This 
contemporaneous construction of the act by the executive of the 
state, who was vested with the authority by the législature to ap- 
prove the bond, is entitled to considération and respect. In Ed- 
ward's Lessee v. Darby, 12 Wheat. 207, 210, 6 L. Ed. 604, the su- 
prême court said: 

"In the construction of a doubtful and ambiguous law, the contemporaneous 
construction of those who were called upon to act under the law, and were 
appointed to carry its provisions into effect, is entitled to very great respect." 

The bond being approved and the patents issued, the state received 
taxes on the lands from the patentée and those claiming under the 
patentée for a period of over 20 years. On April 19, 1873, the légis- 
lature, by an act of that date, f ormally recognized that "the lands had 
been patented to said company in compliance with the act of incor- 
poration." Acts Miss. 1873, p. 120. It appears, therefore, tltctt both 
the executive and législative branches of the state government hâve 
recognized the sufficiency of the bond to authorize the issuance of the 
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patent under which the appelle© claims. It does not appear clearly 
froiiùr the language of the act that it was intended by the législature 
that the Pearl River Company should sign the bond. But, if it be 
eônceded that such -was the meaning of the act, it is a matter of 
mihbf importance. The important and essential purpose was to se- 
cure an ihdemnity by bond for $50,000. A good bond for that sum 
was given and accepted. After the acceptance of the bond and its 
approvalby the governor, and the subséquent ratification of the 
governor's action by thé législature, the éourts should be reluctant 
to disturb titles acquired in good f aith by purchasers for value who 
relied on the patents issued by the governor and the sècretary of 
state. i 

The case of Hardy v. Hàrtman, 65 Miss. 504, 4 South. 545, is relied 
on by the appellant. The court in that case said it did "not appear 
from thé record that any patent signed by the governor and counter- 
signed by the sècretary of state was ever issued to the company for 
the land in question. * * *" The observation, therefore, at the 
conclusion of the case, that if a patent had issued it would hâve been 
void, must be regarded as an obiter dictum. This case, we think, 
cannot be held a judicial construction of the statute on the point hère 
involved. If it should bè so considered, although we would hâve 
great respect for the conclusion of that able and impartial court, we 
should be required, on thé f acts of this case, to exercise an indé- 
pendant judgment in the construction of the statute in question. 
The appellee in this casé having acquired the rights hère asserted be- 
fore the décision of the suprême court of Mississippi just cited was 
rendered, she is entitled to invoke the independent judgment of this 
court as to thê proper construction of the statute. In Bartholomew 
v. City of Austin, 29 C. O. A. 568, 85 Fed. 359, this court (Judge 
Pardee delivèring the opinion) held: 

"Where contracta or transactions hâve been entered into, and rights hâve 
aecrued thereunder, before stâlé'Ia*s applicable to them hâve been construed 
by the state courts, the fédéral courts will place their own interprétation on 
such laws, though the state courts hâve since adopted a différent construction." 

This view is f ully sustained by the suprême court. In Burgess v. 
Seligman, 107 IL S. 20, 33, 2 Sup. Ct. 21, 27 L. Ed. 365, the court said: 

• "When contràcts and transactions hâve hëen entered into, and rights hâve 
aecrued thereon, under a particular state of the décisions, or when there has 
been no décision, of the state tribunals, the fédéral courts properly -claim the 
right to adopt their own interprétation of the law applicable to the case, al- 
though a différent interprétation may be adopted by the state courts after such 
rjghts hâve aecrued." 

The appellee has urged on our attention the fact that her vendor 
purchased and paid full value for the lands without notice of defect, 
if any, in the bond given by thé Pearl River Company, and that she 
should be protectëd as a bona flde purchaser for value, without no- 
tice. It is also 'ëlâimed that -the state was by the facts estopped to 
issue the secojttd patent for the lands. As we hâve determined that 
the bond givéû was a substantial compliance with the act of the légis- 
lature, we do not deem it necessary to examine thèse last-named con 
tentions. The decree of tne circuit court is affirmed. 
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UNITED STATES ex rel. GRIGGS, Atty. Gen., et al. v. CHESAPEAKE 
& O. FUEL CO. et al. 

(Circuit Court, S.* D. Ohio, W. D. August 31, 1900.) 

No. 5,298. 

1. MONOPOIitES— CONTKACTS ÀFFECTIN« INTERSTATE COMMERCE. 

A contract by which a corporation agrées to take the entire produet of 
a number of persons, firms, and corporations engagea in mining coal and 
making coke in a certain district, which is intended for "Western ship- 
ment," to sell the same at not less than a minimum priée, to be fixed by 
an executive committee appointed by the producers, arid to account for 
and pay over to such producers the entire proceeds above a flxed sum per 
ton, to be retained as "compensation,"— the stated purpose being "to en- 
large the Western market,"— and under which the shipments are made 
into other states, is one affecting interstate commerce, and is subject to 
the provision of the anti-trust law. 

2. Same— Anti-Trust Law. 

lt is the declared policy of congress to promote individual compétition 
in relation to interstate commerce, and to prevent combinations which 
restrain such compétition between their members; and it is no défense 
to an action to dissolve such a combination as illégal under the anti-trust 
law that it has not In fact been productive of injury to the public, or 
even that it has been bénéficiai, by enabling the combination to compete 
for business in a wider fleld. 
8. Same — Combination in Resthaint of Tisade. 

By a contract between a fuel Company and an association composed of 14 
persons, firms, and corporations, engaged in producing coal and coke in a 
certain district, the company was to handle for a term of years the entire 
output of the mines intended for the Western market, and bound itself 
not to sell the produet of any competing mines. A minimum price at 
which the coal should be sold was to be fixed by the executive committee 
of the association from time to time, and the company agreed to pay such 
price, to obtain as large a profit as possible, and to account to the associa- 
tion for ail of the same, above a fixed sum per ton, which it was to retain 
as compensation. The amount to be furnished by each member of the 
association was also to be fixed by the executive committee, and each was 
to receive payment at the same rate, to be based on the average price 
realized for the particular grade furnished during the current month. 
Held, that such provisions were in restraint of trade, and rendered the 
contract illégal, under the anti-trust act of July 2, 1890 (26 Stat. 209), in 
so far as it related to interstate commerce. 

In Equity. Suit to annul a contract and to dissolve a combina- 
tion as illégal under the anti-trust law. 

Wm. E. Bundy, U. S. Atty., and 'Sherman T. McPherson and Ed- 
ward P. Moulinier, Asst. TJ. S. Attys. 

Paxton & Warrington, Brown, Jackson & Knight, St. Clair, Walker 
& Summerfield, and Kichard P. Ernst, for défendants. 

THOMPSON, District Judge. This suit was brought by the 
United States district attorney for this district, by direction of the 
attorney gênerai of the United States. The bill allèges that the 
défendants, other than the Chesapeake & Ohio Fuel Company, 14 in 
number, are producers and shippers of coal, and that some of thèse 
are makers and shippers of coke in the counties of Fayette and Kana- 
wha, in the state of West Virginia, in what is known as the "Kana- 
wha District," and that they produce nearly if not ail of the coal, and 
make nearly if not ail of the coke, shipped from said district; that a 
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great portion of the coal and coke so produced and made is shipped 
for sale and consurnptibn into the states of Ohio, Kentucky, Indiana, 
Illinois, Michigan, Minnesota, Montana, and the Dakotas; that prior 
to the 15th of December, 1897, each of the défendants, other than 
the Fuel Company, sold their product in the several states men- 
tioned without any restriction other than the natural and necessary 
compétition between themselves and others, but that on that day 
they >ntered into a contract and coinbinatioh in the fôrm of a trust 
and conspiracy in restraint of trade and commerce among the sev- 
eral states mentioned, in regard to the sale and production of coal 
and coke, of which the following is a copy: 

"This agreement, made this I5th day of December, 1897, between the C. & 
O. Fuel Company, a corporation created, organized, and existing under and 
pursuant to the laws of the state of West Virginia, and hereinafter called the 
'Fuel Company,' of the flrst part, and the St. Clair Company, a corporation 
of West Virginia; John Carver and Enoch Carver, partners in business under 
the flrm naine and style of Carver Brothers; W. R. Johnson, M. T. Davis, 
doing business as M. T. Davis & Ce; John Carver and Enoch Carver, part- 
ners in business under the flrm name and style of the Mecca Coal and Coke 
Company; S. H. Montgomery, doing business under the name of the Mont- 
gomery Coal Company; the Chesapeake Mining Company, a corporation of 
West Virginia; the Belmont Coal Company, a corporation of West Virginia; 
the Kanawha Splint-Ooal Company, a corporation of West Virginia; the Rob- 
inson Coal Company, a corporation of West Virginia; Harry B. Smith, spécial 
receiver of the Lens Creek Coal and Coke Company; Joseph Renshaw, spécial 
receiver of the Big Black Band Coal Company; the Charlmore Coal Company, 
a corporation of West Virginia; and Robert Brabbin, Jr., and L. N. Perry, 
partners in business under the flrm name and,styie of the Brabbin Coal Com- 
pany; Jasper McCallister, Samuel Moore, and James Kelsoe, doing business 
as McCallister & Co„— and together constituting the C. & O. Ooal Association, 
and hereinafter collectively mentioned as the 'Coal Association,' of the second 
part; Whereas, the members of the said Coal Association are ail miners and 
shippers of coal, and part of them makers and shippers of coke, on the line 
of the Chesapeake & Ohio Railway, in Fayette or Kanawha counties, West 
Virginia, and hâve formed and organized said association for the promotion 
of their common business interests in the mining of Kanawha coals and cokes; 
and whereas, the said Fuel Company has been incorpora ted and organized 
for the purpose of placing said Kanawha coals and cokes upon the Western 
market, its prime object to promote the sale of, and enlarge the Western 
mark et for, said coals and cokes: Now, therefore, this agreement witnesseth: 

"(1) That the parties of the second part agrée, in considération of the cov- 
enants and agreements on the ; part of the party of the flrst part herein con- 
tained, each flrm, indivldual, or corporation severally, for themselves, himself, 
or itself, and not for any other, and each of them doth hereby agrée, to sell 
to the said Fuel Company exclusively the entire coal and coke output of the 
mine or mines operated by each of them respectively on said C. & O. Ry., or 
branches thereof, for Western shipment, for a period of not less than five 
years from and after the date of January, 1898, subject to ail the provisions, 
terms, and conditions hereinafter contained, except as to such coal as may be 
sold by any member of said Coal Association to the Chesapeake & Ohio Rail- 
way Company for the consumption of said railway company, which said coal 
such member shall hâve the right to sell to said railway company direct, it 
being understood that this contract applies only to the coal and coke to be 
sold west of the respective mines of the members of said Coal Association, 
and shall not in afly way apply to or interfère with the Eastern trade of the 
members of said association. ; , , . . 

"(2) The minimum priée f. o.b. mines of ail the various grades of coal and 
coke sole' and to bë shipped West by the members of said association, and 
embraeec in this contract, shall be flxed by the executive comrnittee of said 
Coal Association from time to time, as it shall see proper, after consultation 
with the executive comrnittee of the Fuel Company. The said Fuel Company 
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covenants, agrées, and binds itself that it will make no contract for the sale 
of any coal or coke of any members of said association at a priée lower than 
such minimum priées to be fixed by such committee, and, further, that it will 
at ail times endeavor to obtain the maximum priée for such coal and coke. 
It is understood and agreed that the minimum priées hereinbefore mentioned 
are net priées f. o. b. mines, and not including any profit to the said Fuel 
Company, which is to get its profit over and above said priées. 

"(3) That the said Fuel Company shall make its sales direct, and shall not 
make any eontract for the sale of coal and coke to a third party in the name 
of any member of the said Coal Association, and shall hâve no right by any 
contract to bind any member of said association to any third party, except for 
river business, as hereinafter provided for. 

"(4) The executive committee of said Fuel Company, who shall administer 
and hâve charge of its affairs, shall be composed of three (3) persons, one of 
whom shall at ail times be a member of or officer of a member of said Coal 
Association, and shall from time to time, according to the by-laws or articles 
of association of said association, be designated as a member of such executive 
committee, and shall thereupon be appointed such member of such executive 
committee by said Fuel Company in the place and stead of the member of or 
officer of a member of said Coal Association previously occupying such office. 
The executive committee of said Coal Association shall consist of three mem- 
bers of or offlcers of members of said Coal Association, to be selected as such 
from time to time by the members of said Coal Association according to 
their by-laws or articles of association. 

"(5) The said Fuel Company covenants, agrées, and binds itself to sell for 
shipment by rail via the said Chesapeake & Ohio Railway, and pay for to the 
members of said Coal Association as hereinafter agreed, not less than 600,000 
tons per annum of coal and 75,000 tons per annum of coke; such sales and 
shipments to be disposed of in as nearly equal monthly quantities as possible. 
But in case said Fuel Company is unable for any time to make sales of coal or 
coke by reason of the failure or inability of the members of said association 
to make priées sufficiently low to enable said Fuel Company to meet the priées 
in the market where said coal or coke is sought to be sold, and to compete 
with other sellers of coal or coke in such markets, then there shall be an 
abatement of the minimum amount of coal or coke hereinbefore agreed to be 
taken annually by said Fuel Company, bearing the same proportion to such 
minimum amount of coal or coke as such time during which such inability 
to meet such market priées shall continue does to one year. The executive 
committee of said Coal Association shall, not later than the 20th day of each 
month, designate the percentage of the total product of each class and grade 
of coal and coke which they deem best to be shipped by each member of 
said association by rail as aforesaid during the sueceeding month, which ap- 
portionment so made shall be furnished the gênerai manager of said Fuel 
Company not later than the 20th day of said first-mentioned month, and 
ail orders received to be shipped by rail as aforesaid during such sueceed- 
ing month shall be distributed between the members of said Coal Associa- 
tion by said gênerai manager according to such apportionments: provided 
that, if any member of said Coal Association shall be unable or shall not 
désire to ship West the full amount of any kind or grade of coal or coke 
apportioned to such member for any month, the said Fuel Company shall 
distribute the order for the deficiency so caused among the other mem- 
bers of said association who are shippers of such grade of coal or coke, 
in the proportion as between such other members fixed by said committee for 
such month: provided, further, that only actual inability shall excuse a mem- 
ber of said association from shipping so much of the apportionment for any 
month shall be required by the said Fuel Company for contribution to contracta 
previously taken by said Fuel Company. 

"(6) The said Fuel Company shall make and render to the members of the 
Coal Association aecurate and complète reports of ail coke and coal shipped 
by rail as aforesaid, as fotlows: (a) A daily report of ail sales, showing the 
net priées of such sales, (b) A monthly report showing the tonnage of the 
various kinds and grades of coal and coke shipped by members of said Coal 
Association and weighed during the month, or weighed during such month 
though shipped during a preceding month, together with the average priée 
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for each grade or klnd of coal or coke so shjppei and welghed, which average 
pjice shall be computéâ upon the basis ofjthe actual priée, less gr-ss profits, 
ifrany, recelved for ail coal or coke sold, aa$ the minimum priée, fixed as here- 
inatfter provlded, for such month for coal or coke not sold in such month: 
sajjl report to be madeinotlater than the luth, day of e&ch month for ail coal 
and coke welghed, oy welghed during $h$ previous calendar month. The 
coal and coke shippecj and.weighed or welghed during such month shall be 
paid for by said Fuel Company to the members of said Coal Association ac- 
cording to the average priées, determined as aforesaid, and upon the sale 
after the end of each month of any coal or coke shipped and welghed, or 
weighed but not sold: during such month, the surplus, if any, arising after 
deducting from the actual priée receivedi the minimum price for such kind and 
grade of .çoal or coke for such month and profit shall be paid forthwith to the 
shippers of such grade of coal or coke for such month aocording to their ton- 
nage pf such kind or grade of coal or coke for such mpnthi And the said 
Fuel Company agrées and binds itself. tojay as aforesaid t in cash, oa or before 
the 20th day of each month, for ail coal and coke during. the préviens calendar 

month. i ;,;;•"% ; : ; '. . 

"(7) The said Fuel Company furtner- çovenants, agrées, and biads itself 
to handle only such coal a,nd coke as are produced by the above^mentioned 
members of said CoaJ Asspciation, and not. to handle, buy, or sell, for itself 
or on commission, any coal or coke produced by any other operator along said 
Chesapeake& Ohio Eailway or branches thçreof, or any coal or coke wherever 
produced, of the same grade as, or competing with, coal or coke produced by 
any «tf the members of said association,- the prime object of this contract being 
to erilarge tije sale of, and extend the Western market for, Kanawha coal and 
coke; and this shall not preyent the. said Fuel Company from dealing in 
anthracite coal or New River coal or coke: provided, that New River coal or 
coke shall not be dealt in to the préjudice; of* or sold as a substitute for, 
Kanawha épais and cokes: and provided, further, that in an emergency, 
and when atjsplutely necessary, other coals and cokes may be handled by said 
Fuel Company, to meet sueh emergency. But no dealing in such anthracite, 
New River, or other coal or, coke shall be dpne by said Fuel Company to an 
extent or in a manner incompatible with the prime object of this agreement, 
as hereinbefore reçited. 

. "(8) That at any time, by a yote of two-thirds (%) of the members of said 
Cpal Association, gajd Fuel Company may be allowed to handle any other coal 
or cokes for iuçh time and upon such terms and conditions as may be pre- 

scribed by suchi.Votç. 

"(9) The said Fuel Company ls to reçoive a gross profit on ail rail coal and 
coke sold, whiçh shall not exceed ten (10) cents per ton of two (2,000) thousand 
ppunds,on any sale, which compensation shall be retained by said Fuel Com- 
pany out of. .the monthly settlements of coal and coke sold; the true intent and 
meaning of thiftnejause being that the Fuel Company shall get lts, profit over 
and above. the net- minimum price of said .çoal and coke f . o. b. mines as here- 
inbefore fixed, and, if the price at which said coal and cokes is sold by said 
Fuel Co. shall be sufficientito yield asum exceeding said minimum price and 
gross profit of ten (10) cents per ton as ; aforesaid, then the différence shall be 
paid over to the members of said association in the manner and at the time 
hereinbefore .merrtipned, as they may be entitled under this agreement, as part 
of the purchase priée tobe; paid for coal and coke by said Fuel Co. 

, "(10) The members of said association shall not be required ito mine and 
ehip coal when'bindered or prevented by causes beyond their own control, such 
as strikes, accidents, refusai or inability of the carrier to provide transporta- 

tbn, &C. ;:■; ■■;. ■ 

"(11) The said Coal Association shall baye the rlght once per month, through 
a committee not exceeding three in number, or a person desjgnated by said 
committee, to examine the order, salesi and tonnage books of said Fuel Com- 
pany. • ■■ l, r, . . ■):!:■:■ 

"(12) The coal or coke of membersf of* said Coal Association shipped In 
barges by river shall be handled by the said Fuel Company, as an agent, on 
the same terma and under the same conditions as are now established or may 
be hereaftei establisheù and prevail in Cincinnati market for the sale of river 
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coal, but the said Fuel Company shall not make time sales or extend crédit 
wlthout the consent of the shippers of such coal. 

"13) AU settlements for coal or coke shlpped by rail as aforesaid shall be 
made upon the scale weights of the Chesapeake & Ohlo Kailway Company, as 
ascertained at Its weighing stations now establlshed or that may hereafter be 
established. 

"(14) It is distlnctly understood that nothing herein contained s'hall be con- 
strued to render the said members of said association liable as partners, in 
any way, manner, or form, either as between themselves or with the said 
Fuel Company; each of said firms, corporations, and individuals contracting 
herein for themselves, itself, or himself, and not one for the other. 

"(15) The said Fuel Company further covenants, agrées, and binds itself 
that neither it nor any of its offlcers, employés, or servants will, with its 
knowledge, directly or indirectly, in any way, manner, or form, engage or 
become interested in the buying or selling of bituminous coal or coke in com- 
pétition with the coal or coke of any of the members of said Coal Associa- 
tion, except under the terms and conditions of this agreement. 

"(16) The members of said Coal Association above named, each for himself, 
Itself, or themselves, and not one for the other, covenant and agrée that the 
said members of said association will not sell or consign any coal or coke 
bound to points west of their respective mines, except under tbe terms and 
conditions of this agreement, during the period covered by this agreement, 
and that there shall be no pretended sale or lease of the property of the mem- 
bers of the said association made to évade this contract; but it is further un- 
derstood and mutually agreed that this contract shall not be construed to 
prevent any bona flde sale, assignment, or lease of the respective properties 
operated by the members of said association, respectively, or the interest 
therein of any member of said association. And in case of such sale, assign- 
ment, or lease, the members of said association are not to be held responsible 
under this contract for the sale and delivery of any coal from such properties 
after such sale, assignment, or lease takes place. But in case the vendee, 
assignée, or lessee of any coal or coke property of any member of the Coal 
Association desires, he shall hâve the right to take the place of such member in 
this agreement. 

"(17) And whereas, some of the members of said association hâve contracta 
for the sale of coal or coke, which cannot be completed until after this agree- 
ment goes into opération; and whereas, it is to the advantage both of such 
members and of said Fuel Company that such contracts be filled through said 
Fuel Company, it is further agreed that the members of said association hav- 
ing existing contracts to be completed during the period of this agreement 
shall on or before the 24th day of December, 1897, file with the gênerai man- 
ager of said Fuel Company a mémorandum of each of said contracts, and such 
of said contracts as are uncompleted on the first day of January, 1898, shall 
be completed through said Fuel Company; the Fuel Company to make no 
charge for its services in connection with such contract and collecting the 
proceeds of the same; said Fuel Company not to guaranty the collection of 
such proceeds, or be responsible for same unless collected by it. Such coal or 
coke so shipped on existing contracts shall not be taken into account in any 
way as a part of the traffic hereinbefore provided for in this contract, nor its 
priées taken into account in Computing the average price for any month, but 
such as shall be shipped by rail shall be considered part of the minimum 
tonnage mentioned in the flfth clause of this agreement for the year in which 
it is shipped. 

"(18) The said Fuel Company shall keep at its own expense one or more 
inspectors to examine and inspect from time to time, as often as may be 
necessary, the coal and coke produced, with a view of keeping up a proper 
standard of excellence. Should said inspecter flnd coal or coke badly or im- 
properly prepared, he shall immediately report ail the facts in writing to the 
Fuel Company and to the operator preparing such coal or coke, and shipments 
from mine or mines producing such alleged improperly prepared coal or coke 
may be suspended after rive (5) days' notice in writing to such operator, at 
the discrétion of the executive committee of the Fuel Company, until such time 
at such operator may prépare such coal or coke properly. In any case such 
105 F.— 7 
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operfitor shall hâve the right to rèfèr 1 thë question whether such coal or coke 
is improperly prepared or not, or, if< '• flot so prepared, whether the same be so 
prepared at reasonable «fèt, to arbitrtttion, as herein provided, which décision 
A4 td the préparation ofeoeh coal shall be final and binding on both parties; 
and ni case said arbitration shall flnd such coal or coke improperly prepared, 
and shall further find that it is impossible or impracticable for such operator 
to remedy sueh faults at reasonable cost, be shall hâve the right to withdraw 
from, and hâve this agreement annulied as to him. If said Fuel Company shall 
màke default in payment for any coal or coke shipped under this agreement 
according to the terms hereof , and said default shall continue for the space 
of fifteen (15) days, unlèss payment shall be wlthheld by reason of attachaient, 
suggestion, garnlshment, or other légal process against the member of said 
Coal Association on whos* daim default is so made, such default shall, at the 
option of sueh member on whose claim such default it is so made, work an 
annùlment of this contractas to sueh member: provided such member shall 
withiri ten (10) days after the expiration df said fifteen (15) days give notice 
in writing to said Fuel Company of the élection of such member to exercise 
such right of annùlment; and a failure to exercise this right for any such de- 
fault shall not prevent the exercise of the same for any subséquent default. 
And a violation or failure to keep, observe, and perform any covénant or cov- 
enants herein contained by any party tô this agreement shall, at the option of 
the party' or parties thereby aggrieved,'Wttrk an annùlment of this agreement 
as to such party or parties on thirty (30) days' notice in writing. And no 
walver of this right, in case of any violation or failure to keep, observe, and 
perform any covénant hereof* shall prevent the exercise of the same for any 
subséquent violation of, or failure to keep; observe, and perform, the same, or 
any other covénant hereof; provided, that upon any notice for the annùlment 
of this agreement as hereinbefore provided being given by any parties or party, 
the party or parties to wh'om it is so given, if deslring to contest the rights 
of the parties or party giving said notice to annul this agreement, shall hâve 
the right to submit the question to arbitration, as herein provided, and the déci- 
sion of such arbitràtor shall be final and binding on ail parties to such arbitra- 
tion. Blit any withdrawaï or annùlment as to any member or members under 
this, or clause No. 18 hereof, shall not affect this contract as to the parties 
remainipg, bëtween themselves. 

"(19) Any person, firm, or corporation now or hereafter producmg coal to be 
shipped on the Chesapeake & Ohio Bailway may become a party to this con- 
tract by signing the same, or an exact copy hereof, with the Fuel Company, 
or by an indorsement attached hereto may accept the provisions hereof; and, 
upon becoming such party hereto, such person, firm, or corporation shall be 
éntitled to ail the rights and privilèges, and be subject to ail the duties and 
liabilities, hereunder, the same as if he, it, or they had been named in said 
contract as on!e of the parties of the second part, and had duly signed and exé- 
cutéd it with the others nàmed therein: provided, that said association shall 
agrée to such person, firm, or corporation becoming a party hereto by a ma- 
jority vote of a quorum of its members. 

"(20) It is understood and hereby agreed that in any matter or thing con- 
nected with this agreement, where any party hereto shall assert, maintain, or 
set up any claim, right, privilège, liability, or penalty in his, its or their favor, 
or against any other party or parties hereto, and thereby a controversy shall 
arise hereunder, then and in that event either party or parties to such con- 
troversy shall hâve the right to subtolt the said controversy to arbitration in 
the manner hereinafter set forth. There is hereby constituted and appointed 
an arbitration committee, which shall be eomposed of two persons and such 
third person as shall be by sueh two selected from time to time as any con- 
troversy may arise. Such two persons shall be selected as follows: Each 
and every year during the continuancé of this contract the said Fuel Com- 
pany shall appoint some person to serve 1 upon said arbitration committee, and 
the parties of the second part shall also appoint oue to serve upon said com- 
mittee, of which àppointment the Fuel Company and the association shall 
hâve notice, and the two persons so appointed shall continue to serve until 
their suecessors shall be appointed in the same manner. Whenever a contro- 
versy shall arise hereunder, the party desiring to submit such controversy 
shall notify the other party or parties to such controversy of the same, in 
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writing, and shall designate in such. notice the time and place when said two 
arbitrators shall meet to hear the matter in controversy, and he or they shall 
also notif y the said arbitrators to meet at said time and place. And at the 
time and place so designated said two arbitrators shall meet, and they shall 
sélect a third arbitrator, who, with the other two, shall constitute the full arbi- 
tration committee to hear and détermine the said controversy, and whose 
award in ail matters of law and fact shall be final, and shall be binding upon 
each and ail of the parties to that controversy. Such notice may be served 
as a iegal notice is served, or it may be mailed to the party, to be served at 
his or their post-office address. And any notice to any one or more of the 
parties of the second part may be served upon or sent by mail to the président 
and secretary of said association. If at the time and place said two arbitra- 
tors are required to meet, either one or both of them should fail or refuse to 
attend or serve, then the Fuel Company, by its agent or attorney, on the one 
side, may fill the vacancy caused by its arbitrator being absent or refusing to 
serve, and the association, by its officer, agent or attorney, may fill the va- 
cancy causée! by the absence of its arbitrator or his refusing to serve; and the 
arbitrator or arbitrators so selected by either or both of said parties as afore- 
said shall sélect the third, which three shall, for that controversy, constitute 
the arbitration committee, and shall hâve the same powers, and their award 
shall be as final, as if the two arbitrators herein first provided for had at- 
tended and selected a third. If, upon having notice to attend at a time and 
place to settle a controversy, either party shall fail or refuse to attend, or 
shall fail or refuse to sélect an arbitrator when required hereunder so to do, 
the said association by its président, other officer or attorney, may sélect an 
arbitrator in the place or stead of the absent one; and, if such association 
shall fail or refuse to make such appointaient, in that event the Fuel Company, 
by its agent or attorney, may make such appointaient or appointments, and 
the two when so appointed in any of said modes shall seleet a third, and 
the three shall constitute the arbitration committee to hear and détermine 
said controversy, whose award shall be final. A notice to arbitrate hereunder 
shall not fix a time longer than fifteen (15) days nor less than five (5) days 
from the time of giving said notice, unless by mutual consent. The place of 
such meeting of the arbitrators shall be at Cincinnati, Ohio, or Charleston, 
W. Va,, unless by mutual consent. Said arbitrators shall hâve the right to 
adjourn their session from time to time or to such place or places as they 
may détermine. And they shall make their award in not less than three days 
from the time the évidence is finally taken before or submitted to them; 
such award to be valid if signed by two of the arbitrators. Bvery award 
Bhall be executed in duplicate, and a copy thereof furnished to each of the 
executive committees herein mentioned. The failure of a regular arbitrator 
to attend at a time and place designated In any notice to him, and the ap- 
pointaient of another in his stead for any controversy, shall not for that rea- 
son vacate his gênerai appointment as an arbitrator until his successor is 
appointed. If the two arbitrators appointed as above provided shall at any 
time fail or refuse for two days to appoint the third arbitrator, the latteï 
shall be appointed by the judge of the circuit court of Kanawha county, 
West Virginia. 
"Witness the following signatures: 

"The C. & O. Fuel Co., Donald Macdonald, Pt. 

"Robinson Coal Co., by Neil Robinson. 

"W. R. Johnson. 

"The Kanawha Splint-Coal Company, by F. E. Lalr. 

"Carver Bros. 

"Enoch Carver. 

"Jos. Renshaw, Spécial Receiver Big Black Band Coal Co. 

"Charlmore Coal Co., Herndon & Renshaw, Mgrs. 

"McCallister & Co., per James Kelsoe. 

"Mecca Coal & Coke Co., by John Carver. 

"Chesapeake Mining Co., by J. B. Lewis. 

"Coalburg Oolliery Co., by J. B. Lewis. 

"Montgomery Coal Co., by S. H. Montgomery. 

"Belmont Coal Co., by T. E. Embleton, Pt. 

"Harris B. Smith, Spl. Receiver Lens Creek Coal & Coke Co." 
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-—Chat thia contract went into èffect on the lst day of January, 
1$98, and that the défendants,'' àcting thereunder, monopolized and 
controlled the amount of coal and coke produced in the Kanawhà 
district, and only permitted such amount of coal to be mined and 
coke to be made as could be sold by the Fuel Company in accord- 
ance with the provisions of the contract, the producers being per- 
mitted to ship only such amounts as should be apportioned among 
them by an executive committee of three selected by members of 
the association; that the défendants, acting under said contract, 
not only controlled the amount of coal and coke shipped into the 
states inentioned from the Kanawha district, but wholly destroyed 
compétition in the sale of the same. And it is alleged generally 
that thé said contract, and the opérations thereunder, constitute 
an unlawful combination, in the form of a trust, in restraint of trade 
and commerce among the said sevëral states, and that said défend- 
ants hâve combined and conspiredwith one another to monopolize, 
and hâve attempted to monopolize, by reason of said contract, and 
their acts and opérations thereunder, a part of the trade and com- 
merce in coal and coke among the said several states, ail in viola- 
tion of the act of congress of July 2, 1890. And the prayer of the 
bill is that the défendants be restraîned from selling or shipping 
any coal or coke into any state, other than the state in which they 
réside, under said contract, and that they be restrained from con- 
tinuing in any like combination or agreement, and from further 
agreeing and combining and acting in any manner as set out in 
said contract, and that the contract be declared void and illégal, 
and that said trust and combination be dissolved by decree of the 
court. 

At the hearing no évidence was introduced by the complainant, 
but th^ case was submitted upoh the bill and answer, and the évi- 
dence introduced by the défendants. The circumstances under which 
the contract was made, and the facts in relation to the opérations 
of the défendants thereunder, as shown by the allégations of the 
answer and the évidence, are, in substance, as follows : The defendr 
ants other than the Fuel Company are owners of coal mines and 
producers and shippers of coal> and some of them are makers and 
shippers of coke. Their mines and coke plants are situated along 
the line of the Chesapeake & Ohio Eailway, in the counties of 
Fayette and Kanawha, in the state of West Virginia, and in the 
territory known as the "Kanawha District." The counties of Fayette 
and Kanawha embrace nearly ail of the district. A part of Putnam 
county is within this district. Besides the mines of the défendants, 
there are in' the same district, on the Chesapeake & Ohio Eailway, 
or south side of the Kanawha river, the mines of the following com- 
panies, viz.: The Great Kanawha Col liery Company, the Mt. Car- 
bon Company, Limited, the Diamond Mine, the Forest Hill Coal 
Company, the East Bank Coal & Coke Company, the Polsue Coal' 
Company, the Coalburg Colliery Company, the Stevens Coal Com- 
pany, the Acme Mines, the Coal Valley Mining Company, and the 
Winifrede Coal Company, — and on the Kanawha & Michigan Rail- 
way, or north side of the river, the Boomer Mine, the Long-Acre 
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Mine, the Harwood Mine, the Cannelton Coal Company, the Kelly's 
Creek Coal Company, the Kiverside Coal Company, the Peal Splint- 
Coal Company, the Marmet-Smith Company, the Plymouth Mines, 
and the Big Mountain Operating Company. The capacity of the 
mines of the défendants is about 4,800 tons of coal a day, and of 
the other mines on the same side of the river about 4,300 to 4,500 
tons a day. The défendant coke producers make about 440 tons a 
day, and the other coke producers of the district about 300 tons a 
day. Some of the défendants operate mines on both sides of the 
Kanawha river, but none of the mines on the north side are covered 
by the contract in question. Macdonald, the président of the Fuel 
Company, prior to the organization of that company and the making 
of the contract had been engagea in selling coal and coke in Cin- 
cinnati and its vicinity from mines along the Chesapeake & Ohio 
Railway; but the Fuel Company, under the contract, has been selling 
coal and coke in West Virginia, Kentucky, Ohio, Indiana, Illinois, 
Michigan, Wisconsin, Missouri, Iowa, Nebraska, North Dakota, 
South Dakota, Arizona, and Mississippi. The extent and the places 
of the Western shipment by the défendants, other than the Fuel 
Company, prior to the making of the contract, are not shown; but 
the answer allèges that they "had no trade whatever in most of 
said states, and had very little in the others, except in Cincinnati, 
Ohio." The other districts and loealities competing with the de- 
fendants in the Western market are: The New River fields, of 
West Virginia, with the capacity of about 2,000 tons of coke a day; 
the Fiat Top fields, of West Virginia, on the Norfolk & Western 
Railway; the fields along the Baltimore & Ohio Railway, the West 
Virginia & Pittsburg Railroad, and the Ohio, West Virginia & Pitts- 
burg Railroad, in West Virginia; the coal fields of Western Penn- 
sylvania; the Hocking, Wellston, and Nelsonville coal fields, of 
Ohio; and the coal fields of Kentucky, Tennessee, Illinois, Iowa, and 
Missouri. The aggregate production of ail thèse fields is said to 
be 115,000,000 tons of coal annually. The défendants' shipment 
W T est in 1897 was about 450,000 tons. In 1898 it was about 550,000 
tons of coal and fr«m 60,000 to 65,000 tons of coke. The twelfth 
clause of the contract, in relation to coke and coal shipped by river, 
was rescinded in June, 1898. Prior to the making of the contract 
there was a lack of uniformity in the préparation of coal and coke. 
Under the contract this has been remedied, and the quality of the 
product has been improved. The minimums of coal and coke which 
the Fuel Company was required to take and pay for, as provided 
in the fifth clause of the contract, was in excess of the production 
of the défendants' mines during the year preceding the making of 
the contract; the excess of coal being about 60,000 tons, and of 
coke about 30,000 tons. A man employed by the producers, the de- 
fendants other than the Fuel Company, and known as the "equal- 
izer," makes the distribution of orders and cars to the shippers. 
About 3,000,000 tons of coal is shipped East over the Chesapeake & 
Ohio Railway from the New River and Kanawha districts annually. 
What portion is shipped from the Kanawha district does not ap- 
pear. The facilities for placing coal and coke on the Western 
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Biarket hâve been increasefjl by the opération of the contract, and 
tK? monthly payments by tîîe Fuel Cqmpany hâve relieved the oper- 
ators from losses by bad debts, and hâve furnished the means for 
;proinptly paying the men in their employ. Kiver shipments f rom 
the ^vhole Kanawha district are double the shipments of défendants 
bv_ rai{, Prior to making the contract, single operators were some 
tunes hot able to take and ûll large çontracts. It does not appear 
that under the contract priées hâve been materially increased or 
diminished, but hâve been maintained. 

Two questions hâve been presented: (1) Does the contract in 
question relate to interstate commerce? (2) And, if so, will its per- 
formance restrain interstate commerce, within the meaning of the 
act of congress known as thé "Anti-Trust La w"? 

1. If it be assùmed that the Fuel Company was to become the pur- 
chaser of the coal produced by the other défendants, and not their 
agent for its sale to others, with an intérest in the profits, yet by the 
terms of the contract the coal and coke are to be delivered to the 
Fuel Company for "Western shipment,"— to markets in states other 
than West Virginia, — there to be sold for not less than a minimum 
price to be fixed by the executive committee of the association ; and 
the Fuel Company is required to accôunt and pay over to the mem- 
1>ers of the association ail profits made over and above 10 cents per 
ton, which it is to retain as "compensation" for the use of its capi- 
tal and for its services. The contract, read in the light of the cir- 
cumstances under which it was made, shows that it contemplâtes 
and provides for the salé of coal and coke in states other than West 
Virginia; and the évidence shows that, in the performance of the 
contract, coal and coke hâve been sold in the states mentioned in 
the bill. Indeed, the prime object of the contract, as repeatedly 
expressed therein, is "tçy enlarge the sale of, and extend the West- 
ern market for, Kanawha coal and coke." The contract, theref ore, 
and the combination thereunder formed by the défendants, hâve di- 
rect relation to interstate tradé and commerce, and in carrying out 
its purpose interstate commerce has been directly affected. 

2. This being so, the question is whether the provisions of the 
contract which give exclusive control of the output of the mines to 
the Fuel Company] which prohibit compétition between the mem- 
bers of the association; which prohibit the Fuel Company from 
hàndling competing coàlB and cokes; which authorize the executive 
committee of the association to apportion to its members the class, 
grade, and quantity of coal and coke to be shipped each month; 
which fix a minimum priée below which the Fuel Company is pro- 
hibited from selling coals and cokes in the Western market; and 
which fix the settlement price between the Fuel Company and 
the association by a method of monthly averages, — are lawful rég- 
ulations for the conduct of the business of the défendants, or 
whether they are régulations in restraint of interstate commerce, 
as chargea in the bill. It is claimed by the défendants "that re- 
striction of compétition among only a Small proportion of the coal 
and coke operators or other producers of a particular state, which 
is ancillary to a main, lawful purpose, and which in fact results in 
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keener and larger compétition and greater freedom and volume in 
interstate trade and commerce, violâtes no provision of the fédéral 
anti-trust act." The "main, lawful purpose" to which the noncom- 
petitive features of the contract are ancillary, as claimed by the de- 
fendants, is "to enlarge the sale of, and extend the Western mar- 
ket for, Kanawha coal and coke." But, as is well said in the Ad- 
dyston Case, "no conventional restraint of trade can be enforced 
unless the covenant embodying it is merely ancillary to the main 
purpose of a lawful contract, and necessary to protect the cove- 
nantee in the enjoyment of the legitimate fruits of the contract, 
or to protect him from the dangers of an unjust use of those fruits 
by the other party." U. S. v. Addyston Pipe & Steel Co., 29 C. C. 
A. 151, 85 Fed. 282, 46 L. R. A. 131. Hère no relationship between 
the parties to the contract exists which calls for the protection of 
the Fuel Company against the association, by the enforeement of 
the noncompetitive clauses of the contract. The alleged main pur- 
pose of the contract is a provision mainly for the benefit of the as- 
sociation, and incidentally for the benefit of the Fuel Company, 
by enabling it to earn a commission on sales; and the enforeement 
of the noncompetitive clauses of the contract would benefit the 
parties accordingly, but would afford no counterbalancing beneflts 
to the public. It is said, however, that the increase in the volume 
of trade, the compétition in a larger fleld of opérations, the better 
condition of the product, and the maintenance of reasonable priées, 
resulting from the performance of the contract, benefit the public, 
and justify the partial restraint of trade. But the policy of the law 
looks to compétition, as the best and safest method of securing 
thèse beneflts, and not to combinations which restrain trade. It 
is opposed to the methods of combination, and will not suffer com- 
pétition to be destroyed under the pretense that the public will 
be better served by combination. In the exercise of the power of 
régulation conferred upon it by the constitution, congress has chosen 
compétition, in préférence to combination, as the best factor for 
the maintenance of the life and the promotion of the ends of inter- 
state commerce, and has prohibited "every contract, combination 
in the form of trust or otherwise, or conspiracy in restraint of trade 
or commerce among the several states, or with foreign nations," and 
has declared that "every person who shall monopolize or attempt to 
monopolize or combine or conspire with any other person or per- 
sons to monopolize any part of the trade or commerce among the 
several states or with foreign nations, shall be deemed guilty of 
a misdemeanor." Now, it is provided in the contract in question 
that the Fuel Company shall hâve exclusive control of "the entire 
coal and coke output of the mine or mines operated by each of 
them [members of the association], respectively, on said C. & O. 
Railway, or branches thereof, for Western shipment, for a period 
of not less than flve years, * * « except as to such coal as may 
be sold by any member of said coal association to the Chesapeake 
& Ohio Railway Company for the consumption of said railway Com- 
pany"; and it is provided further "that the said members of said 
association will not sell or consign any coal or coke bound to points 
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west of their respective mines, e^ceptuader $xe terms and condi- 
tions of tins àgreement, during tbe period Covered by this àgree- 
ment and that the Fuel Company, "nor any of its offlcers, employés, 
or servants, will, with its knowledge, directly or indirectly, in any 
way, mariner, or form, engage or becomé interested in the buying 
or gelling of bituminous coal or coke in compétition witb the coal 
or coke of any of the members pf said Coal Association, except un- 
der the ternis and conditions of this àgreement" And it is further 
provided that the minimum price 'shall be flxed by the executive 
çommittee of the association for "alï the varions grades of coal and 
coke sotld and to be shipped West by the members of ; said associa- 
tion," and that the Fuel, Company "wïjl make no contract for the 
sale of any coal or coke of any members of said association at a 
priée lower than such minimum price t« be flxed by such çommittee." 
And it is further provided "that the Fuel Company shall make a 
monthly report showing the tonnage of the various kinds and grades 
of coal and coke shipped by members of said Coal Association and 
weighed during the month, or weighed during such mônth though 
shipped during a preceding, month, together with an average price 
for each grade or kind 01 coal or coke so shipped and weighed, 
which average price shall be computed upon the basis of the actual 
price, less gross profits, if any, received for ail coal or coke sold, 
and the minimum price, Axed as hereinafter provided, for such 
month, for coal or coke not sold in sueh month; said report to be 
made not later than the lOth day of each month for ail coal and 
coke weighed, or weighed during the previous calendar month. The 
coal and coke shipped and weighed or weighed during such month 
shall be paid for by said Fuel Company to the members of said Coal 
Association according to the average priées determined as af ore- 
said." And it is further provided that the executive çommittee of 
the Coal Association "shall, not later than the twentieth day of 
each month, designate the percentage of the total product of each 
class and grade of coal and coke which they deem best to be shipped 
by each member of said association by rail as aforesaid during the 
succeeding month." XJnder thèse provisions the extent of the pro- 
duction of the mines, th© shipment and sale of the product, and 
the making and régulation of the priées thereof, are subject to the 
control of the executive çommittee pf the association. AH com- 
pétition among the members of the association in the production, 
shipment, and sale of their product is eliminated, and the combina- 
tion enters the Western markets clothed with powers which enable 
it to exercise a large influence iri those markets in regulating the 
srçpply and the priées of coal and coke. Thèse provisions are in 
pestraint of trade, and tend to monopoly, within the meaning of 
the act of congress, and render the contract, illégal, in so far as it 
relates to interstate commerce. The important question is not 
whether the performance of the contract so far has resulted in actual 
injury to trade, but whether the contract confers power to regu- 
late and restrain trade, upon those charged with its performance. 
The attempt to conf er power to regulate and restrain interstate com- 
merce by contract is a usurpation of the functions of congress, and 
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cannot be sustained upon the ground that trade has not in fact 
been injured. It is for congress to détermine what régulations of 
trade will best promote the public good. It is the policy of con- 
gress to encourage and promote individual effort. It looks to indi- 
vidual compétition, rather than to combinations, for the benefits 
which are to follow and flow from commerce between the states, 
and, in the exercise of its constitutional power, has prohibited ail 
combinations which restrain trade. It is for congress to détermine 
whether the policy it has adopted shall be maintained as the one 
which will best promote the interests of the country, or whether 
it shall abandon that policy and place the interstate commerce of the 
country in the hands of combinations. But until congress takes 
that course, as long as this act remains upon the statute books, 
it is the duty of the courts to condemn every contract which neces- 
sarily in its performance involves a restraint of trade, although it 
may not extend to the point of a monopoly of ail that trade. The 
récent discussion of thèse questions in the cases of U. S. v. Trans- 
Missouri Freight Ass'n, 166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 
1007; U. S. v. Joint-Trame Ass'n, 171 U. S. 505, 19 Sup. Ct. 25, 43 
L. Ed. 259; U. S. v. Addyston Pipe & Steel Co., 29 C. C. A. 141, 85 
Fed. 271, 46 L. R. A. 122; Id., 175 U. S. 211, 20 Sup. Ct. 96, 44 
L. Ed. 136, render their further discussion hère unnecessary. The 
contract in question hère, and the combination of the défendants 
thereunder, are in restraint of trade and commerce among the several 
states, and such trade has in fact been restrained in the performance 
of the contract; and the défendants, and each of them, therefore, 
will be enjoined from selling or shipping under this contract coal 
or coke into any state other than the state in which they réside, and 
the contract, in so far as it affects interstate trade and commerce, 
is declared to be void and illégal, and the combination of the de- 
fendants thereunder will be dissolved. 



ALGER v. KBITH et aL 
(Circuit Court of Appeals, Sixth Circuit. November 7, 1900.) 
No. 760. . 

Vendob and Purchasbr— Kights of Purchaser— Rescission fob Frato. 
Where a purchaser, before buying property, causes it to be examined for 
hiniself, in order to verify the représentations made by the vendor, and 
nothing is done by the vendor to prevent a full and thorough investigation, 
the purchaser cannot claim that the subséquent purchase was induced by 
the fraudulent représentations of the vendor; but if his examination is 
rendered illusory and misleading by the bribery of his agent to whom lt 
is intrusted, or by other fraud or artifice of the vendor, the contract is 
thereby vitiated, and may be rescinded by the purchaser, who has suffered 
damage thereby. 

Same— Liabiwtt of Vendor— Fbaods of Agent. 

An option contract ortitle bond was executed by an owner of property 
to his agents, who were at the time negotiating a sale of such property ia 
his behalf under an agreement that they should hâve ail above a certain 
price received. Such contract was not recorded, nor its existence made 
known to the prospective purchaser, with whom the agents continued and 
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concluded negotiatlons for the sale, ostençibly as. agents for the same 
owner, throughont; and In thè conclusion of the sale he executed the deed 
to the purchaser ai}d recèlyed the considération. The real purpose of the 
bond was merely to secnre the agents in the control of the property and in 
thelr share of the proceedS, as previously agreed on. Held, that such 
transaction did not têrminate the agency, nor relieve the real vendor from 
responsibility for the fraud, pf the agents by which the sale was indueed. 
8. Samb— RrGHT of PuBCH AMR to Rescission— Lâches. 

Complainant purchaéëd à large tract Of land from défendant, through his 
agents, chiefly for itB supposed value as coal land; the agents having rep- 
resented it as conteining vièins of coal .of a specifled thickness. Before 
purchasinç, complainant sent two représentatives to verify such repré- 
sentations, the flrst of wbom was bribed by the agents of défendant; and 
through his collusion the second, who was sent princlpally to détermine the 
feasibiliti» of working the mines and getting the product to market, was 
prëvented from examining as to the thickness of the veins. On the favor- 
able reports of such représentatives, complainant made the purchase. 
Soon after, In preparing to develop the mines, he discovered that the 
représentations made by defendant's agents were false, and that the land 
did not contain veina of coal at the opening sufflcient to render it of any 
value; but it was nearly flve years thereafter before he discovered the 
bribery of his flrst représentative, or the fraud and artifice by which the 
other had been mlsled, and in the meàntime he had made two deferred 
payments on the property. HeU that, aé his option to rescind the contract 
of purchase did not arise uhtil he had fcnowledge of the fraud which ren- 
dered his inspection worthless, he was not debarred by lâches from 
équitable relief in a suit promptly commenced after such discovery, and 
his payment of the purchase money previously could not be considered an 
élection to retain the property; it not appearing that he had been guilty 
of négligence in failing to sooner learn of the bribery of his agent. 

4. Principal and Agent— Notice to Agent. 

Notice Of facts to an agent ls constructive notice to his principal only 
when it cornes to the agent while concerned f or his principal, and in the 
course of the very transaction, ùr so near before it that the agent must be 
presumed to recollect it. • 

5. Same— Contract Creating Agency— Option to PûRchase Land. 

The exécution by the owner of land of an option contract thereon, or 
title bond, does not per se constitute the holder Wsj agent, and he will not 
be bound by fraud or misrepresentations inducing a sale to a second pur- 
chaser, where such contract is only what it purports to be on its face, and 
not intended merely as a form of agency; and the rule is the same al- 
though it is expected that the contract may be assigned before its expira- 
tion, in case the holder' of the option should sell the property. 

Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 

This is a bill filed by Russell A. Alger to procure a rescission of the sale of 
a large tract of wild mountaln land in Franklin county, Tenn. The défend- 
ants are Mrs. Louie H. Kelth, executrlx of the last will of John F. Anderson, 
the vendee In the conveyarice- to Alger; John W. Gonee, who had been the 
owner of the three-fourths intèrest In one of the tracts included in the con- 
veyahce by Anderson to Alger; and several others, who are sued as heirs and 
Représentatives of the heirs of John F. Anderson, as a class. The pleadings, 
ifl Substance, aver that thé said lands were purchased by complainant through 
%>?■ Jv Sheridan and W. J. Green, real-estate 1 agents at Ohattanooga, Tenn., do- 
ing business under the name of Sheridan, Green & Co., and that said Sheridan, 
Green & Oo. were the agents of said John F. Anderson and of John W. Gonce 
lu the sale of said lands to complainant; that said agents made many grossly 
false and fraudulent représentations concerning the timber and coal upon said 
lands, and as to the title of thé vendor to large and material parts of same; that 
complainant, who lived in a distant state, and never saw said property before 
the sale had been consummated, undertook to verify the truth of the represen- 
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tatlons so made, and (or thls purpose sent one or more person» to examine and 
report upon said property, but that the said Sheridan, Green & Oo., by tricks, 
frauds, deceits, and artifices, had prevented sueh an examination as was in- 
tended and desired, and corruptly and fraudulently bribed one A. J. Freer, 
who was sent by complainant to measure the thickness of velns of coal at the 
entries or openings upon the property, and to inspect and estimate the timber 
upon the surface; that the property was bought upon the faith of the repré- 
sentations so made by the agents of the vendors, and upon the reports of those 
representing complainant, who had either been deceived and misled by the 
active fraud of the agents of the rendors, or corruptly bribed to hide the truth 
and induce the sale by false reports. It is then averred that the fraudulent 
and corrupt conduct of said Sheridan, Green & Oo. in respect to the agents 
upon whom complainant relied was not discovered until April, 1894; the bill 
being filed in August of the same year. The answer denied ail fraud, denied 
that Sheridan, Green & Co. were acting as agents for either the said John F. 
Anderson or John W. Gonce in making said sale, and denied that complainant 
had but recently discovered the alleged frauds practiced upon him by said 
Sheridan, Green & Co. A vast amount of évidence was taken, and the cause 
brought to a hearing before Clark, District Judge, who, in a full and careful 
opinion, found that the averments of the bill were f ully sustained, and granted 
a decree for rescission, as prayëd. Subsequently and at the same term a re- 
hearing was allowed, and the case opened for proof upon alleged newly-discov- 
ered évidence tending to show that complainant had knowledge of the several 
frauds which he claimed had been practiced upon him several years before 
seeking rescission, and long antécédent to the date of his alleged discovery 
of the bribery of his agents. Much additional évidence was submitted upon 
this aspect of the case, and upon a final hearing the former decree was set 
aside and the bill dismissed upon the ground that complainant, after knowl- 
edge, had elected to abide by the transaction, or had been guilty of sueh delay 
in seeking rescission as to repel him from a court of equity, and remit him to 
his remédies at law upon the covenants of his deed, and his action for fraud 
and deceit. From this decree the complainant has appealed. Further tacts 
will appear In the opinion. 

Albert D. Marks, Floyd Estill, and J. J. Lynch, for appellant. 
Frank Spurlock and John J. Vertrees, for appellees. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LTJRTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

It will not be possible or profitable to go over in détail the compli- 
cated facts presented by the transcript of the record before us, and 
we shall chiefly advert to sueh of the more prominent matters which 
involve the substantial merits of the case, stating for the most part 
only those conclusions of fact which we reach from an attentive ex- 
amination of the whole of the évidence. The case résolves itself 
into thèse several questions: First, did Gen. Alger make the pur- 
chase of the lands in question, induced by false and material mis- 
representations made as to the character and extent of the timber 
and coal on the lands, and as to the title of the vendor to the lands 
included within the boundaries of his deed? Second, were the efforts 
of complainant to verify thèse représentations before concluding the 
purchase frustrated by the artifices of the vendor or his agents, so 
that the fraudulent character of the représentations was concealed, 
and false reports by complainant's agents thereby induced? Third, 
were Sheridan and his associâtes in the sale the agents of the vendor? 
Finally, does the évidence show that after knowledge of the fraud 
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the coniplainaat exercised his option to take the property notwith- 
standing the fraud, or hâve th.é lapse of time and other circumstan- 
ces interposëd aiiy bar to the inadhténance of a bill for rescission ? A 
collatéral question will be tfcé^l&lbility of the défendant John W. 
Gonce to account for that part of the purchase money received by 
Mm, as the owner of an interest in one of the parcels included in the 
deed of John F. Anderson. 

1, In respect of the flrst qu^éïionf it may be said that before the 
conalusion of the sale the complainant discovered that the timber 
was not nearly so abundant or valuable as had been represented, 
and we, are not satisfied that he was induced to make the purchase 
by fôaspn of any représentations in tMs regard. In regard to the 
représentations touching the title of the vendor to the lands sold, it 
is perhaps established that there is a shortage in acreage, the sale 
hâving been by the acre; but this shortage is not of so material a 
character, nor the fraudulent chjpbàcter of the représentations in that 
respect so well made ont, as to justify a decree of rescission wholly 
on that account. The remedy tipon the covenant of seisin and war- 
ranty ^wilï abùndantly protect complainant, if pursuëd, against any 
conséquence of such shortage. We may as well say hère that the 
Court below seems to hâve based its action wholly upon the ques- 
tion of fraud in respect to the représentations as to the coal upon 
thélands, and the learned counsel upon both sides hâve expended 
their st'rength mainly upon the conséquences to be deduced from 
thé représentations and frauds affecting the values of the land for 
eoal-Jhining purposes. The case for rescission must turn hère. 
There can be no reasonable ground to doubt but that this land was 
purchased mainly, if not .altogether, upon the représentations touch- 
ing the existence of wprKable yeins of coal, which were, represented 
to show, in entries made by thé vendor, or naturel exposures, a thick- 
ness of from à to il feet. Thèse représentations were made in print- 
ed circulars and letters issued by Sheridàn, Green & Co., who repre- 
sented tbemselves as real-estate agents having the land for sale, and 
who addressed themselves toGeÉ. Alger, then and now residing at 
Détroit,, Mifih. Gen. Alger was aman of large means^ ànd had been 
engagea; in many important business! enterprises; chiefly connected 
with the lumber interests of hisstâte: The time was propitious for 
attracting his attention. The mohntain région of Tennessee and 
North Alabama was known to beirich in minerais and timber, and a 
curious spirit of wild spéculation in sùch lande was then prevailing, 
which led to niuch ultMiate disastèr to many of those who came 
under its: influence. 0. ,Ji Sheridàn and his partner had been rési- 
dents of , Michigan, and acquaintéd with complainant's spéculative 
tendencies.j Hence they addressed him, as a possible purchaser. 
He replied, maMng inquiries as:t»price, tenus, etc. At this stage 
of the case another Michigan man, to some extent an aequaint'ance 
of the complaisant, was utilized for the purpose of inducing a sale 
to him. Tbj» was one E* J. Lynn. Sheridàn and Green, cônclud- 
ing that kynjl's acquaintance might be of value, secretly interested 
Mm in the leommissions or profits to be made in case of a sale. 
Lynn's connection with them was not at once disclosed, He was 
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for a time held out as himself a probable purchaser, and an oral 
option given him. Lynn "dropped in" on Gen. Alger, accidentally, 
according to the color given the interview, and told the gênerai of 
this body of land, and fixed his attention upon it. Finally the com- 
plainant determined to investigate the matter, being attracted at 
flrst by the vast quantities of valuable timber represented as stand- 
ing upon it. He sent, for this purpose, one A. J. Preer to go over 
the land and report as to the représentations made touching its tim- 
ber and coal. Sheridan and his associâtes were notifled that Freer 
would go down as the agent of complainant, and that complainant 
would be largely governed by his report. Without going into dé- 
tails, it is enough to say that Freer made glowing reports, both writ- 
ten and oral, to complainant as to the thickness of the coal veins 
exposed in the old entries and otherw ise. He prof essed to hâve 
measured several veins which showed a thickness of solid coal of 
from 4 to 11 feet, and made a detailed report from entries made at 
the time and on the ground in a mémorandum book. His timber 
report was, however, not particularly favorable, and the prépondér- 
ance of évidence indicates that the timber value eut no material 
figure in inducing the further action of the purchaser. The report 
as to coal was, however, alluring. Veins of good coal, running from 
4 to 11 feet, within a very short distance of a railroad giving a 
market at Chattanooga and Nashville, offered a great inducement to 
any one with capital. But complainant was not a coal man. His 
field had been timber. Still, hère was a most attractive investment. 
In this situation, he induced one 0. W. Shipman, a friend, who was 
a coal operator, to go down and look at the possibilities for a suc- 
cessful coal-mining enterprise. Shipman went. Freer went with 
him, as did Sheridan, the chief engineer of the deal. The old entries 
were visited. Thèse were rude and not extensive. They had been 
made by the vendor, John F. Anderson, for local purposes in part, 
but chiefly to develop the possibilities of the property. They were 
the places theretofore examined by Freer, and the thickness of the 
coal vein had been measured and reported by him. When Shipman 
made his examination, it was found that water had accumulated in 
the bottom of the entries. Sheridan expressed great regret at this, 
as Shipman was unprepared to explore them in this condition. The 
resuit was that no examination of any value was made. In one 
entry a measurîng stick was put down in the water until it rested 
on the bottom, which was represented by one of the laborers présent 
as corresponding with the bottom of the vein exposed above the wa- 
ter. Measurements thus obtained corresponded with Freer's mém- 
orandum, and his report thus supposed to be verified. In other in- 
stances, Shipman simply looked at the openings and their relation 
to the railroad, and called upon Freer and Sheridan for information 
as to the thickness of the vein, as shown by Freer's former investiga- 
tion. The prime purpose in sending Shipman was not so much to 
verify Freer's report as to the existence of workable veins of coal, 
as to report upon the facilities for mining and marketing the prod- 
uct. Thèse openings were upon the side of the mountain, and 
Shipman was pleased with the accessibility of the coal, the markets, 
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riud the transportation outlook, and so reported. The sale was con- 
cluded. The price aggfegated $103,728. Of this amount, $51,364, 
ot one^half, was paid in cash. For the remainder notes were made, 
payable in one, two, and three years f rom date, — ail payable to John 
F. Andérson, the ostensible vendor. A warranty deed was executed 
and delivered, the title having been made satisfactory to the coun- 
sel representing complainant. The deed was dated March 14, 1889, 
but executed March 21, 1889. The price was paid and notes exe- 
cuted March 21, 1889. For the purpose of determining how best the 
property might be developed, Mr. 0. S. Shipman in the summer of 
that year put a small force at work in developing the old en tries and 
certain other exposures. In a short time it was shown that there 
was not a vein of coal on the property much exceeding 12 inches in 
thickness, and that the property was worthless for mining purposes. 
2. How did this imposition corne about? The proof makes it 
most évident that A. J. Freer at some stage of the negotiations was 
bribed by those engaged in making the sale. Just at what stage 
does not clearly appear, but certainly bef ore the bargain was con- 
cluded. The property had been listed for sale by John F. Andérson 
under an agreement by which the agents were to receiye ail that 
they could obtain over $5 per acre. Subsequently, the vendor re- 
duced his price to $4. We do not stop hère to consider the contract 
for a sale to Sheridan, Green & Co., executed while the negotiations 
were pending, further than to say that the effect of that will be con- 
sidérée! when we corne to deal with the question of John F. Ander- 
son's responsibility, as vendor, for the représentations and frauds of 
0. J. Sheridan and those àssociated with him. The property was 
offered by Sheridan, Green & Co. to complainant at $7 per acre. This 
would make a commission or profit of $44,412 for the agents. To 
affect the conduct and action of A. J. Freer, the agent of complain- 
ant, Sheridan and Green, and Lynn offered him one-third of the 
sum to be earned by the sale to Gen. Alger. This he accepted. 
The effort to show that he was given this interest, not to color 
his reports, but as blackmail demanded by him as the price for 
not actively advising against the purchase, is not even color- 
able. The distinction is not tangible. The fact remains that Freer 
was promised a share in the spoils in case a sale was made to com- 
plainant. When it was consummated he received $13,373.28 from 
Sheridan and associâtes, as the price of his services to them. Freer's 
report of the measurements of the exposed coal in the old Andérson 
enfries was the report upon which complainant acted. That report 
he regarded as a vérification of the représentations made to him by 
Sheridan & Co. Now, it is satisfactorily shown that his measure- 
ments included interposing strata of slate and shale. Thus, one of 
the entries reported as showing a 48-inch vein of coal was made up 
of coal 12 inches, slate and shale 24 inches, topped with another vein 
of coal of 12 inches. This interposed slate is shown to hâve been 
premeditately painted by a wash of coal dust and water so that a 
casual observer would be misled. To prevent discovery by Shipman, 
the bottom of the entry at the breast of the vein was deepened so 
as to indicate that the vein was growing thicker. This was allowed 
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to fill with water, so that the exposed coal above the water extended 
presumptively to the bottom of the entry. The water was deliberate- 
ly accumulated so as to prevent Shipman from discovering the arti- 
fice, and the vein was represented as extending to the bottom. By 
tricks and artifices Shipman was thus induced to rely upon Freer's 
statements as to thickness of that and other openings shown to him. 
By thèse diabolical schemes and artifices, the purpose of the com- 
plainant to verify the représentations of the sellers' agents before 
buying was f rustrated, and he thereby misled into paying a very high 
priée for lands which hâve no great intrinsic value for either coal 
or timber. If the complainant investigated for himself, and noth- 
ing had been done to prevent his investigation from being as full 
and thorough as he desired, he could not say that he had purchased 
in reliance upon the représentations of the sellers. Farrar v. 
Churchill, 135 U. S. 609, 615, 10 Sup. Ct. 771, 34 L. Ed. 246; Clark v. 
Eeeder, 158 U. S. 505, 523, 15 Sup. Ct. 849, 39 L. Ed. 1070; Mining Co. 
v. Watrous, 9 C. C. A. 415, 419, 61 Fed. 163. But if a full and thor- 
ough investigation was prevented by artifice, practiced for the pur- 
pose of making the investigation ilrasory and the results misleading, 
it cannot - be said that the vendor's responsibility for the truth of 
material représentations is in any degree affected by the investiga- 
tions thus rendered valueless by his own active intervention. So, 
if the agent of the buyer, intrusted to investigate and verify the sell- 
eras représentations, collude with the latter, and thus betray his 
trust, no ground remains for failing to hold the seller to the most 
rigid responsibility for any sale induced by such practices. Any 
gratuity given to an agent of the buyer by the seller for the purpose 
of influencing the exécution of his agency vitiates a contract which 
is subsequently made by the agent, as presumptively made under 
that influence, or subsequently made by the buyer himself, if in any 
material degree effected through the influence of the corrupted agent. 
City of Findlay v. Perte, 31 U. S. App. 341, 13 C. C. A. 559, 66 Fed. 
427. In this case we need not consider how far the option of rescis- 
sion arises upon mère discovery of the corruption of an agent, inde- 
pendent of any actual damage to the principal. The fldelity of Freer 
to complainant was presumptively affected by the interest given 
him, dépendent upon a sale consummated. That he concealed and 
misrepresented the facts, and actively aided in misleading and de- 
eeiving Shipman, who might hâve discovered the worthless character 
of the coal veins he sought to examine, admits of no doubt. 

3. How far is John F. Anderson answerable for the représentations 
and fraudulent devices and artifices practiced upon the complainant? 
The défendants say that Sheridan and Green were vendees under 
Anderson, and were dealing on their own account in selling this prop- 
erty, and that Anderson only made the deed because he held the légal 
title and at their direction. This property was placed in the hands 
of Sheridan and Green, as real-estate agents, by John F. Anderson, 
December 8, 1888. His agreement was to give them ail they could 
realize over $5 per acre, as their compensation for finding a purchas- 
er. Subsequently this was changed to ail they could get over $4 
per acre. December 10, 1888, Sheridan, Green & Co. prepared and 
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issuëd a Circular offering the lande for sale, and mailefl this to Gen. 
Alger, tyriting Mm at the sarite time. December 24th complainant 
replîedj àsldrig particulars, and saying lie would send a mari down to 
look at it, if it was not too late. Several letters followed. In one, 
of January î, 1889, Sheridan.; Green & 06. wrote that: 

"The aggregàte thickness oi Ûe tarée veins of coal is about fourteen feet 
when opened, r ahd they become more heavy as they are developed. Three 
miles in a direct Une from where one of the openings has been made, the 
outcropping is efeven feet thiclç, and about four thousand acres of land is 
underlaid with the vein." 

In the same letter they said: 

"You will ask, 'Why has it not been developed long ère this?' We reply 
that the owner has held it upwards of flfty years, and his pet hobby has been 
to develop it himself. *-. ; * * Were it not for the fact that the owner has 
to hâve the money, and that money is hard to command heré, you could not 
purchase the land for $20 per acre." 

January 9, 1889, complainant acknowledged receipt of above letter, 
and asked for "a légal refusai of this property," and, if it was as ex- 
pected, ne would take it. The priée asked by thèse agents from Gen. 
Alger was ? 7 per acre. Jnst at this point in the negotiations, Sheri- 
dan, Grèen & Co. becante apprehensive that their agency might be 
revoked >or the price raised by their principal if he should discover 
the priée they were abont to obtain, and the large compensation they 
would thereby earn. To guard against this, they consulted counsel, 
and unfler his advice procured an option for 60 days at $4 per acre, 
agreeing to pay one-fourth cash within that time, and give lien notes 
for theireriMnder. For this option they offered $500, and to forfeit 
same if they did not make the cash payment within 60 days. Ander- 
son accëpted this proposition; and gave a title bond, obligating him 
to make title to them if within 60 days they paid one-fourth of the 
priée in cash, and to make a deed and deposit it in escrow so soon 
as a survey could be made. He further agreed, that he "would not 
dffer the land for sale to ariy person whatsoever, or tell the price at 
which I sold, until after the sixty days hâve passed." "I agrée 
further to tell àny person who may call to see me about the land, or 
write about it, that you hâve purchased it, and that I understand 
your price iiten dollars per acre." 

The contention ôf défendants is that thèse agréments operated as 
a révocation Of the former reîa^ôn of agency, and that thereafter 
Sheridan, Greën & Co. were acting for themselves, as the équitable 
owners of the land, and were no longer the agents of John F. An- 
derson for its sale. Conceding, for the purpose of the case, that a 
bona fide sale^ by title bond, would operate as a revocation of any 
former relation of agency, as between the principal and his agent, 
such révocation would not be effectuai as to third persons who con- 
tinued to deal with knowledge of the original agency, and without 
knowledge of its revocation. The revocation of an agency does not 
take effeet, as to third persons, until made known to them. "Per- 
sons who deal with an agent before notice of the recall of his powers 
are not affectèd* bv the recall." Hatoh v; Coddington, 95 U. S. 48, 
56, 24, L. £d. 339, 341; Johnson v. Christian, 128 U. S. 374, 381, 9 
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Sup. Ct. 87, 32 L. Ed. 412. This is but an application of the known 
maxim of the law that, when one of two innocent persons must suf- 
fer, he shall suffer who by his own conduct or silence has misled the 
other. It is true that Gen. Alger did not at this time know who 
was the owner for whom Sheridan, Green & Co. professed to be act- 
ing at the date of this revocation. He did know, however, that they 
were acting only as agents for an undisclosed principal, who was the 
owner of the property. Who that principal was, was disclosed later, 
and while they still professed to be acting as his agents. Neither the 
option contract nor title bond was ever put to record, and neither 
was ever disclosed to complainant. During the subséquent investi- 
gations which complainant set on foot to verify the antécédent fraud- 
ulent représentations of Sheridan, Green & Co., while confessedly the 
agents of John F. Anderson, complainant' s agent, A. J. Freer, was 
corrupted ; and his other agent, Shipman, was prevented f rom mak- 
ing any thorough examination by the artifice of flooding the entries. 
Being thereby induced to rely upon the statements of Freer and 
Sheridan, both of whom went with him to the coal openings, as to 
the thickness of the veins, he repeated to John F. Anderson, at his 
house, thèse représentations, who then confirmed and adopted them 
by saying that he had worked two of the veins for 20 years, and that 
they were from "four and one-half feet, and upward," in thickness. 
More than this, when complainant, still later, sent his Michigan at- 
torney, Col. John Atkinson, to Tennessee, to investigate the title, 
Atkinson was introduced by Sheridan to John F. Anderson as the 
owner. Anderson did not then, nor at any other time, disclose that 
he had theretof ore sold the land to Sheridan and Green, but, on the 
contrary, proceeded to point out some of his corners and lines, and 
held himself out as owner and vendor. Col. Atkinson says upon this 
point that, while he does not recall any express statement by Ander- 
son that he was the person selling the lands to Gen. Alger, "Ander- 
son pointed out the lands which he said he owned, and which General 
Alger was purchasing, and I dealt with him as the seller. The deed 
ran from him to General Alger." The whole ténor of the évidence 
satisfies us that, from the inception of the negotiations to the de- 
livery of the deed, Sheridan, Green & Co. held themselves out as the 
agents for the owner, and, before they were closed, introduced John 
F. Anderson as the owner whom they represented, and that John F. 
Anderson knew that they were so holding themselves out, and that 
he confirmed this by his silence, and his conduct in representing 
himself as the owner and seller for whom they were acting, both to 
Shipman and Col. Atkinson. Upon the whole of the évidence, we 
reach thèse conclusions: First. That Sheridan, Green & Co. were 
in no bona fide sensé purchasers from Anderson of this property. 
They were impecunious, and confessedly had no intention to become 
the buyers. This, we are satisfied, John Anderson knew, and that he 
and they regarded and treated the option contract and title bond as 
a mère f onn of agency adopted to secure to the agents the control of 
the negotiations, and ail that could be realized for the lands above 
$4 per acre. Doggett v. Emerson, 3 Story, 700, 7 Fed. Cas. 804; 
Mason v. Crosby, 1 Woodb. & M. 342, 16 Fed. Cas. 1016; Hough v. 
105F.-S 



114 105 FEDERAL REPORTER. 

BiohamlsGii, 3 Story, '659, 12 Fed. Cas:: 566 j Clark v. Reeder, 158 
U.: 8.1:505, 15 Sup. Ct. 849, 39 h. Ed. lQtfQ. Second. If tte title 
bond and option contract were: good-faith transactions» tïiey did 
not operatë as a revocation ofthe previous authority of Sheridan, 
Green, & Co. to sell as agents as to this complainant, because he was 
led by the conduct and silence of; ail parties to continue negotiations 
in the full beliéf that they were still acting for John F. Anderson as 
the owher and seller. Hatch v. Coddingto»,, 95 U. S. 48, 5.6, 24 L. Ed. 
339; Johnston v. Christian, 128 W. S. 374,381, 9 Sup. a. 87, 32 L. Ed. 
412. Third. The contract was one negotiated by Sheridan, Green & 
CO., assuming to be acting for John F. Anderson. He adopted the 
sale niade by them, and whether they had been antecedently author- 
ized to make the sale for Mm is of no moment. Heaccepted the 
beneflts of the sale; made the deed as vendor and owner. He there- 
by ratifled this act, and takes with the benefit ail of thehurdens. 
He thereby becomes responsible for any représentations and frauds 
practiced by them by which the sale Was induced. 2 Pom. Eq. Jur. 
909; Mechem, Ag. 148. 

4. Has the complainant, with knowledge of the fraud perpetrated 
upon hïm,elected to abide by the transaction notwithstanding the 
fraud? 'The deed was executed March; 21, 1889. The complainant 
discoveréd the thinness of the coal veins, and the conséquent worth- 
lessness of the property for coal-mining purposes, as early as the 
summer -ot 1889. His deferred purchase*money notes matured in 
1890, 1891, and 1892, and were païd as they matured. This bill was 
not flled uritil August, 1894,-J-something'more than fivè years after 
the transaction. No statute of limitations has barred the suit, and 
noue has been relied upon. The défense is that by the rétention of 
the property, and the pàyment of the deferred purchase-money notes, 
the complainant- has elected tohold onto his bargain. To avoid the 
priina f àoîé éffect of this delay in. seeking rescissioh, the bill, in sub- 
stance, avers that in purchasiflg the property complainant was mis- 
led and deceivèd by the reports of his agent, A. J. Freer, as to the 
coal deposits, and that he did* înot disciover the corruption of this 
agent until the spring of 1894, and that he then caused this bill to 
be filed. <The défendants deny this, and aver that he made the dis- 
covery of Frétera bribery shortly after he bought the property. Upon 
this issue a great niass of évidence has been submitted and upon this 
issue the resuit Iriust tnirn. To prove knowledge and an élection to 
stand by the bargain, défendants hâve relied, among other things, 
upon a lettëtf from Gen. Alger; of March 21, 1889, to Sheridan, Green 
& Co., in which me said that hë was "in receipt of a lètter from your 
place informing me that the côal' on the land I hâve purchased is 
not a régulai vëin, but is simply in pockets; that it has been proven 
so; and that it; is notoriously known as being not a regular vein of 
coal, ând that i» the reason why it has néver been worked. Of course, 
if I- hâve béeh ''saltèd' in this wày, I-dô not care to increase my invest- 
ments there,i but will let it standoànd get out of it what I can." 
Complainant had not purchased this property alone, nor chiefly, upon 
the représentations of the vendor and his agents. He had under- 
taken to vemfy their représentations by an investigation. Freer pre- 
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tended to hâve gone into the entries and to hâve measured the ex- 
posed veins of coal, and his reports to complainant confirmed the 
statements made by Sheridan, Green & Co. The property had, there- 
fore, been purchased upon the report of Freer, which confirmed ail 
that had been represented. Having bought upon his own investiga- 
tion, the option of rescission did not arise, unless his agent had been 
corrupted, or the investigation otherwise rendered deceptive and 
illusory by some active fraudulent conduct of the vendor. There is 
no pretense that at the date of this letter complainant had any rea- 
son to doubt the truth of Freer's reports confirming the spécifie state- 
ments of the vendor's agents in respect to the thickness of the veins, 
as exhibited in the vendor's entries. Neither did the discovery made 
by Shipman in the summer of 1889 as to the worthlessness of the 
property as a coal-mining property give complainant an option of 
rescission. Having bought upon his own investigation, he had no 
right to demand rescission unless it could be made to appear that 
that investigation had been made illusory through the fraudulent 
conduct of the vendor. Freer had for many years been his trusted 
agent in the examination of timber land for him, and complainant 
had reason for reposing absolute confidence in his honesty and 
integrity. Freer was not a coal miner. But it was reasonably sup- 
posed that he could measure the thickness of a vein of coal, and 
could be relied upon to do that with care, and to niake a truthful 
report. Shipman was an expert. But his investigation was de 
feated, as we hâve elsewhere shown, by the fraudulent artifices oi 
blowing up the bottom of the entries and flooding them so as to make 
access difûcult, and give to the coal exposed the appearance of a 
vein extending from the bottom of the flooded entry. While his 
development work done in the summer of 1889 demonstrated that 
slate and shale were interposed between two thin veins of coal, 
and that coal, slate, and shale had been measured together as coal, 
yet he supposed, from confidence in Freer's integrity, that he had 
been simply misled into mistaking slate for coal, or careless in his 
measurements. This, too, was the view taken by complainant at 
that time. The means whereby complainant's investigation, through 
Freer and Shipman, had been frustrated, and a worthless property 
imposed upon him, did not corne to light until long after the dis- 
covery of the thinness of the veins of coal. Until he should discover 
that his agents had been bribed or deceived by the fraudulent arti- 
fices of the vendor, complainant had no option of rescission. It is 
not for défendants to say that the vendee's confidence in Freer was 
misplaced, and that he should hâve sooner suspected his want of 
fidelity, and sooner discovered his treachery. Complainant knew 
that Freer was not an expert in coal mining. But he believed he 
was incorruptible. It was easy, therefore, to believe, as both com- 
plainant and Shipman did, that he had mistaken shale and slate for 
coal, and measured ail together, until other facts came to light in- 
compatible with an honest mistake. But not until much later did 
any of the facts corne to light which indicated that confidence in 
Freer had been misplaced. 
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It is nerf sought to fastem constructive knowledge of Freer'g brib- 
ery upon complainant through the disclôsures made in an equity 
suit in the state chancery court, at Chattanooga, between O. J. 
Sheridan and bis partner, W. Ci Green. Green and Sheridan fell 
out over the money paid Freer, and Green claimed Sheridan was 
wrongfully holding $13,377.28, received as part of the firm's share of 
the sale to Alger. Sheridan claimed that' this sum had been paid 
to Freer for his services in selling Anderson's land to Gen. Alger, 
and that the payinent had been inade with the knowledge and ap- 
prêtai of Green. This Green denied. The facts were established 
as claimed by Sheridan, who filed in that suit Freer's receipt for an 
unnamed sum "in full of his interest in profits of the sale" to Gen. 
Alger of the Anderson lands. Sheridan wrote to Gen. Alger about 
this suit, and represented Green as claiming more than his share 
of the spôils, but in no way intimated that the disagreement con- 
cernée a payment madë to his agent, Freer. None of the newspaper 
notices of the suit disclosed this feature of the litigation, and neither 
did the pleadings. The use which Sheridan had made of the money 
which Green sought to hâve accounted for only came to light in the 
évidence filed in 1890 and 1891. Complainant did not learn of the 
facts thus disclosed by that litigation until 1894. He was not a 
party to the suit, and is not, therefore, to be chargea with construc- 
tive notice* To the testimony of O. J. Sheridan that he in the sum- 
mer of 1889 told Gen. Alger of his payment to Freer, and that the 
gênerai expressed his gratification that Freer had been thus gener- 
ously dealt with, we càn attach no importance. It is denied by Gen. 
Alger with indignation, and is incredible in itself. Keither can we 
attach any crédit to Sheridan's évidence that he told Shipman of his 
payment to Freer in May, 1889. The déposition in which this was 
deposed to was iaken in. February, 1898. By stipulation it is agreed 
that Shipman was then non compos mentis, and had been since 1897, 
and that he died in February, 1898. Hence he could not be called 
to show when and how he first leafàed of Freer's bribery. But in 
1895 Shipman gavé a déposition toàiching his development work done 
in the spring and summer of 1889, in which he states that there was 
nothing devèloped which indioated Freer's corruption; and that he 
"told General Alger that he must hâve made a mistake and measured 
the block bond for coal." This disposes of the effort to show that 
Sheridan had in May previous told Shipman of his bribery of Freer. 
But it is said that in March, 1890, Shipman learnèd of this matter 
through a meeting between himself; Sheridan, Judge Moon, and oth- 
ers, touching another land deal, in which Freer's treachery to Alger 
was discussed, and the story related by some of those présent, and 
that this was inade the basis for excluding Sheridan from any inter- 
est in the new deal. It may be that Shipman there and then learned 
of Freer's corruption, though the évidence is not clear or satisfactory. 
But, if he did, his knowledge was not the knowledge of complainant. 
His relation to complainant was limited to the single matter of in- 
vestigating the coal deposits on this land before the purchase. Af- 
terwards he was again employëd in doing some development work 
prepiaratory to mining opérations. This latter matter was also con 
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cluded long before March, 1890, and his agency for that purpose was 
at an end. Neither did he represent complainant in the proposed 
new deal for another body of lands, which Sheridan was endeavoring 
to engineer. Shipman, Milliken, and some others were, but not 
Gen. Alger. Gen. Alger had been solicited by Shipman to take an 
interest in the proposed new deal. He at once declined to hâve any- 
thing to do with any scheme in whicb Sheridan was concérned. 
Aside from any knowledge that Sheridan had bribed Freer, he had 
abundant reasons for such an attitude, in the worthless character of 
the lands which he had been induced to buy through Sheridan. It 
is possibly true that Shipman desired to get Sheridan out of the new 
deal, hoping that in such an event the gênerai might be yet induced 
to try mountain lands again. Still, Shipman did not represent him; 
could not bind him by things he said or anything he should learn in 
bis efforts to exclude Sheridan. Notice of facts to an agent is con- 
structive notice to his principal only when it cornes to the agent 
while concérned for his prineipal, and in the course of the very 
transaction, or so near before it that the agent must be presumed to 
recollect it. Notice after the agency has terminated will not, ordi- 
narily, affect the principal. Nor is a principal bound by any sub- 
séquent narration of a past occurrence. "The reason is that the 
agent to do the act is not authorized to narrate what he had done, 
or how he had done it." Packet Co. v. Clough, 87 U. S. 528, 22 L. 
Ed. 406. 

Evidence of déclarations of an agent as to the past transactions 
of his principal are inadmissible, as mère hearsay. Goetz v. Bank, 
119 U. S. 551, 7 Sup. Ct. 318, 30 L. Ed. 515. But it is said that at 
some time Gen. Alger did learn from Shipman the fact of Freer's 
bribery. This he admits in his second déposition. But when was 
this? The complainant in 1893 employed Col. John Atkinson to in- 
vestigate his title and bring suit to obtain a rescission, upon the 
ground that the vendor had knowingly and fraudulently included 
lands in his deed to which he had no title, or, failing rescission, to 
obtain relief upon the covenants of the deed. For the purpose of 
starting such a suit, the nrm of Marks, Fitzpàtrick & Lynch, law- 
yers, in Franklin county, Tenn., were retained by Col. Atkinson. 
The deed did not show a sale by the acre. To ascertain the facts in 
this respect, Judge Moon, at Chattanooga, was consulted, as prob- 
ably having knowledge. He advised counsel of the suit between 
Sheridan and Green, and that they should examine that record. 
This was done in April, 1894. Freer's want of fidelity was then 
disclosed, and a synopsis of the évidence was prepared and submitted 
to Ex-Gov. Sherwood, the local agent for complainant. This was 
May 11, 1894. This document was placed in the hands of Col. At- 
kinson by Sherwood, and communicated to Gen. Alger by Col. At- 
kinson. Col. Atkinson testified that this was the ârst information 
which reached him of Freer's treachery, and that when he commu- 
nicated it to Gen. Alger the latter refused to crédit it, until a photo- 
graph copy of Freer's recéipt, filed in the case of Sheridan v. Green, 
was shown him, and that thereupon this bill was filed so soon as it 
could be prepared. Much comment ha.s been made upon the vague- 
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uess and tincertàinty of Gen. Alger in this matter of the date when 
ne .atëqujred knowledge of Freetfs treachery. It must be admitted 
that Geml Alger is not what lawyers call a "good witness." We do 
not knowthat this is to his discrédit. His memory of dates is bad. 
He admits it, and bis whole évidence indicates it. It appears in 
matters about which be could bave bad no interest in simulating. 
Tbus, tbe date when Col. Atkinson flearned of Freer's bribery, how he 
acquired his knowledge, and the date when be communicated this 
knowledge to Gen. Alger, is a date flxed almost to a démonstration 
by the testimony of Mr. Koy Fitzpatrick, of Winchester, Tenn., and 
that of Col. Atkinson himself. Still, Gen. Alger was quite uncertain 
as to the year when Col. Atkinson had corne to him with the synop- 
sis of the évidence from the record in the suit of Sheridan v. Green, 
and the photographie copy of Freer's receipt, filed in that suit. We 
acquit him of ail intentional concealment, and crédit him with an 
exhibition of conscience, which, under temptation, refused to be 
certain about dates. The explanâtion is, jn part, that the complain- 
ant was a man of many affairs, and was in the habit of intrusting 
their management and détails to agents. He depended upon their 
vigilance, their fldelity, their memories, and did not burden himself 
with détails. This Anderson deal he placed in the hands of his at- 
torney, Col. Atkinson, when hefound reason to believe that his title 
was defective, and there he left. it. This, we deduce from his évi- 
dence, is a just explanâtion of this inattention to dates. The sum 
of ail to be deduoed from his two dépositions is this: That both 
Shipman and Col. Atkinson talked to him about the bribery of 
Freer. He cannot be certain whether he was first told of it by Ship- 
man or Atkinson, but probably the latter, though their communica- 
tions came to him very closely together. When this question be- 
came important in the course of the évidence, Shipman was inca- 
pable of testifying, as we hâve before explained. But for this mis- 
fortune, we might bave; had a statement as to when and how he first 
learned of Freer's treachery. The point is, however, sufficiently 
cleared by the évidence of Col. Atkinson, who states that he informed 
Gen. Alger of the disclosure appearing in the suit of Green v. Sheri- 
dan in May, 1894; that complainant then manifested surprise, and 
refused to crédit the story until confronted with a photographie 
copy of Freer'a receipt, taken from that suit. We conclude, upon ail 
the évidence, that this was the first knowledge which came to com- 
plainant which gave him the right to elect whether he would rescind 
the contract of sale or abide by Ms bargain. 

In the case of Mining Co. v. Wâtrous, 9 C. C. A. 415, 61 Fed. 163, 
186, we had occasion to consider the kind of knowledge which is 
necessary to put a vendee to an élection. We then said: 

"When a purchaser acquires knowledge that he has been dëfrauded, he has 
an élection of légal remédies. He may keep the property and sue for damages, 
or repudiate.thë contract and demand reseission. Thèse remédies are not 
concurrent, but tnconsistent, and the adoption of one of necessity excludes the 
other. The' raie là well settled In eqùlty th'at af ter knowledge of the fraud the 
party must, wlthlb. reasonable tlme, make an élection as to whether he will 
afflrm the trade, notwithstanding the fraud, or offer to restore the property 
and demand thereturn of his purchase money. If, after the knowledge of the 
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facts wtaich entitle hlm to reseind, he deal with the property as owner, It is 
évidence of acquiescence, and an afflrmance of the contract." 

In that case, as in tins, the vendee at an early day learned that he 
had made a prodigiously bad bargain, and that things were not as 
had been represented. In that case, as in this, the property had been 
bought after an investigation which seemed to ver-iïy the représenta- 
tions of the seller. In that case the agent of the buyer took his own 
samples from places of his own sélection in the silver mine which 
was the subject of the sale, and the property was bought upon the 
resuit of an analysis of the samples thus taken. The mines soon 
proved worthless. But no right of rescission arose unless the sam- 
ples had been "salted" by the vendor so as to make them nonrepre- 
sentative of the ores of the mines. Until évidence that the samples 
had been tampered with by the vendors could be secured, there was 
no ground for flling a bill for rescission. We said : 

"Without évidence that his samples had been tampered with by défendants, 
he had no knowledge of facts entitling him to rescission. Knowledge of their 
guilty complicity in the intrusion of metallic silver was and is the knowledge 
upon which the option of rescission arose." 

We also said: 

"Neither rumors nor suspicions required an élection. Either would demand 
diligence in effort to discover the truth, for, after facts are known, calculated 
to excite suspicion, lâches would be imputed if there was négligence in in- 
quiry." 

This is the law applicable to the case in hand. Knowledge that 
the investigation undertaken by complainant had been thwarted by 
the f raudulent artifices of the vendor was the knowledge upon which 
the option of rescission arose. It is not made clearly to appear just 
at what stage of the negotiations Freer was corrupted. Most likely 
it occurred between his two visits to the property. It is not impos- 
sible that on his ûrst inspection of the old openings upon the prop- 
erty he was deceived by the painted slate, and ignorantly measured 
a stratum of slate or shale with two thin veins of coal, one above 
and one below the shale. It is also possible that his corruption 
came about through his own initiative after the first inspection and 
after his first report to Gen. Alger. But ail of this is immaterial 
if before the conclusion of the purchase he was given an interest 
which was in conflict with his duty to Gen. Alger. One thing is 
clear: He was bought before his second inspection of the property. 
Whether he then discovered the artifice by which his former investi- 
gation had been thwarted, if in fact he had ever been deceived, is not 
vital. He might hâve done so if his fidelity had not been in the 
meantime shaken. Gen. Alger was thereby deprived of the vigilant 
observations of an honest agent, and through confidence in him the 
discoveries which might hâve come from a thorough investigation 
by Shipman, who was an expert, were in ail probability completely 
thwarted. In such a situation the right of rescission arose when it 
was discovered that the inspection and investigation which complain- 
ant undertook to make, and upon which he relied, had been frus- 
trated by bribery and other fraudulent schemes adopted to make 
such investigation worthless. That he did not discover the facts 
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wMcMeatltlM IjÉîi to réscission soonétîs in part du* to tEè fact 
that complainant resided in a distant stàte, and in parfto the secret 
and pernieious character of the frauda perpetrated upon him. His 
confidence in Freer was known. Advantage of that was taken. His 
loyalty to and f aith in Freer were only shaken when confronted with 
his receipt The case is one of actual fraud, involving deep moral 
turpitude. Neither is it one in which the vendor's liability is purely 
constructive, for \there are circumstances tending to show that the 
vendor was to Borne extent aware of the artifices resorted to in 
dressing up theentries to présent a false appearance, though he was 
probably unaware of the bribery of Freer, In such cases courts of 
equity will look with some indulgence when the défense is lâches 
or acquiescence, and requiitë very clear évidence that the defrauded 
party bas assented after full knowledge ©f the fraud and his rights 
in the matter. Mclntire v. Pryor, 173 U. S, 38, 43,<19 Sup. Ct. 352, 
43 I*. Ed. 606; Saxlehner v.,Eisner & Mendelsphn Co„ 179 U. S. 
19, 21 Sup. Ct. 8, 45 L. Ed. - — . The évidence does not satisfy us 
that theré has beeû either such lâches in discovering the fraud, or 
such an élection to abide by the bargain after full knowledge of the 
facts upon which the option of rescission depended, as should now 
preveut full relief, 

5. We how corne to the question of the liability of the défendant 
John W. G-oiiëe. One of "the tracts of land included in the deal of 
John F. Anderson to the complainant was a body of between 4,000 
aûd 5,000 aères, khown as the "Gray Grant." This tract in 1888 
was owned by John F. Anderson, John W. Gonce, and others, as 
tenants in commbn. For the purpose of partition it was sold under 
a decree of the éhancery'dottrt for Franklin county, and bought by 
John W. ©once, 1» whoni the sale was conflrmed; At the sale there 
was an âgfeeiïient between Gonee and Anderson that the latter 
might share to the purchàise to the extent of one-fourth, upon pay- 
ing that pWjJoirtian of the cash paymentrequired by the decree of 
sale, and *off «ach of the deferred purchasèi-money notes to be execut- 
ed by Gonoev John F. Anderson was the grandfather of John W» 
Gonce, and tbey were nsar neighbors, Anderson Beglected to avail 
himself of bis right to Join in the purchase, but claimed to be the 
équitable owneifi.pf a one-fourth intérêt in this land, subject to the 
payment of ©netfotMh af the price whicbJGonce was to pay, and for 
which Andefsomwas bound as Gooice'B eurety upon his purchasé* 
money notes. When Anderson listed his own lands for sale with 
Sheridan, Green & Co., he probably indiMed this Gray tract, though 
this is not 1 clear» Januaryï 11, 1889^ when he gave to Sheridan, 
Green & Co. the option contràct before mentioned, ; he included this 
Giray tract in the description of those tends which he obligated him- 
self to sell tothem if they should exercise the option of buying. 
John W. Gorieès dénies thai he ever authorized his grandfather to 
thus list his.interest in tiiis ! :Jànd I with "Sheridan, Green & Co., or 
that he ever' éntliorizedi it» inclusion in the! option cdntract or title 
bond given them; and thiereis no évidence whateveFjustifying us in 
finding that either act was done byany; arrangement, agreement, or 
andërstanding between them. Some time after this had been done, 
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Gonce learned, through A. J. Freer, who was inspecting the Ander- 
Bon lands for complainant, that the Anderson title bond included the 
Gray land. He at once told Freer that this was without authority, 
and that the land was his, and was not for sale. This was repeated 
to Sheridan, who at once visited Anderson and. demanded an expia- 
nation, and was assured that Gonce, as a grandson, would ratify his 
action. Gonce was sent for, and urged to allow this land to go into 
the proposed sale to Sheridan, Green & Co. He did not prove as 
manageable as anticipated. Sheridan threatened to hold the old 
man liable upon his title bond if he did not straighten the matter 
out. Thereupon the grandmother joined in appealing to Gonce to 
protect his grandfather. He refused absolutely to adopt anything 
his grandfather had done, but did agrée to sell to his grandfather his 
interest at $4 per acre, and gave a written contract to John F. An- 
derson obligating himself to make him a quitclaim deed if within 
40 days he should elect to buy and pay one-fourth cash; balance, 
with interest, in one, two, and three years. This contract was made 
and delivered February 8, 1889. Gonce testifles that he then sup- 
posed that Sheridan, Green & Co. were dealing with John F. Ander- 
son as buyers for themselves, and had no intimation that they were 
negotiating with complainant as agents for John F. Anderson, or 
otherwise, and that he did not know that complainant was the real 
purchaser until he was called upon to make a deed, as he was obligat- 
ed to do by his contract with John F. Anderson. When the sale 
to complainant was being concluded, Anderson, in order to perfect 
his own title, as he was bound to do, demanded a quitclaim deed 
from Gonce. The controversy between Anderson and Gonce as to 
the interest owned by Anderson in the Gray land under the agree- 
ment between them for a joint purchase was adjusted by an agree- 
ment that Anderson should pay $4 per acre for a three-fourths inter- 
est, and f 1 per acre for the remaining f ourth, and that Gonce should 
be secured in his purchase money by placing his deed in escrow, to 
be delivered to complainant when a deposit should be made with the 
bank of the cash part of the payment due Gonce, and of one of com- 
plainant's purchase-money notes, indorsed by Anderson, which note 
should be held until collected, and enough of the proceeds applied 
to pay off the deferred payments going to Gonce. As Gonce had not 
obtained the title from the court under whose decree he had pur- 
chased the land, he included in his deed to John F. Anderson a direc- 
tion to the court that the title should be made to complainant, being 
then advised that complainant was the assignée of John F. Anderson. 
Gonce's deed to Anderson is dated March 11, 1889 ; and Anderson's, 
including the same land, to complainant, was executed March 21, 
1889. There is no évidence implicating Gonce in any of the frauds, 
artifices, or misdeeds of either John F. Anderson or his agents, Sheri- 
dan and Green. There were no coal entries or openings upon the 
Gray land, and no représentations are shown to hâve been made by 
Gonce in respect to either that tract, or any of the lands sold by 
John F. Anderson to the complainant. Gonce is shown by the évi- 
dence to hâve been indisposed to sell lus lands, and there is nothing 
to indicate any kind of concert with his grandfather in any of the 
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dealings culminating in the sale to complainant, otlier than his re- 
Dictant 1 agreement to sell to him, and the arrangements eoncerted 
for the security of the price he was to receiVe from him. , It is clear, 
from ail the évidence, that Gonce has been guilty of rio fraudulent 
conduct whatever; and if he is to be held liable in aid of John F. 
Anderson, to the extent that he received purchase money, it must 
be upon the ground that, as an inference of law, the relation of agent 
and principal existed between Goncé and John F. Anderson, or Sheri- 
dan and Green and Gonce, and that he is therefore liable for their 
acts ttnd misdeêds. It cannot be, and we do not understand the 
learned counsel for complainant tô so contend> that the fact that the 
owner of land exécutes an option contract or makes a title bond 
constituées the option or title : bond holder, per se, the agent of the 
owner. Sales by option contract and title bonds are common modes 
of sale in Tennessee, and if the transaction be what it purports to 
be, and not a mère cover for an actual agency, there is no solid 
ground for holding that by such a contract the relation of principal 
and agent is created. Neither does the mère fact that the option 
contract is given by one tenant in common to another affect the légal" 
relation, if the transaction be not colorable. Nor is the principle 
différent if the option be given with expectation that it may be 
assigned before it expire. Such an obligation does not constitute 
the option holder, per se, the agent of the owner, and whatever 
passes between him and a stranger is res inter alios acta, unless 
there fte dther circumstances making the owner liable. Complain- 
ant's coiinsel hâve cited ahd relied upon the cases of Clark v. Eeeder, 
158 U. S. 505, 15 Sup. Ot. 849, 39 L. Ed. 1070; Daniel v. Mitchell, 
1 Story, 172, Fed. Cas. No. 3,562; Doggett v. Emerson, 3 Story, 
700, Fed. Cas» No. 3,960; and Mason v. Crosby, 1 Woodb. & M. 
342, Fed. Cas. No. 9,234. In norie of thèse cases is there any 
support for the theory that an optidn holder or a title-bond holder 
is per se the agent of the owner. In Daniel v. Mitchell, cited 
above, Todd, the holder of the title bond, had also an agreement that 
he should sell the land, and receive one-half of the excess over $ 4 
per acre if he should succeed in making a sale. He made a sale, 
and the deed was made direct by the owners, who held the légal title. 
Ail of the owners were held liable in aid of Todd, against whom a 
decree went as having received ail of the purchase money, from his 
having acted as their agent in making the sale. The case is sound. 
The title bond was, in substance, a mère agency. That it was so 
appeared froin the agreement tacked on, that Todd should sell and 
bê compensated by the excess over a given price. He therefore sold 
for the owners, and was their agent. In Doggett v. Emerson, cited 
above, Emerson, acting for himself and others owning land, gave to 
Williams a title bond, agreeing to make title on being paid a stipu- 
lated price per acre. Williams made a sale, and Emerson and as- 
sociâtes causêd a deed to be made by the state direct to the pur- 
chaser. Williams made untrue représentations. The owners were 
made liable for his misconduct, upon the ground that the évidence 
showed that the real relation was that of principal and agent, and 
that the object was to conceal the agency of Williams, and give him 
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ail he could realize over a fixed price. In Mason v. Crosby, 1 Woodb. 
& M. 342, Ped. Cas. No. 9,234, the facts were much the same as those 
in Doggett v. Emerson. Upon the extrinsic évidence, Justice Story 
found that the title bond given Fifleld was intended as a mère form 
of agency. Ail thèse cases cited go upon the solid ground that, if 
the facts show that the option or title bond was in substance a mère 
authority to sell for the owner, the mère form of the transaction will 
not change the true relation between the parties. Such an option 
contract was given by John F. Anderson to Sheridan and Green. 
But upon ail of the évidence we reached the conclusion that it was 
a mère form of agency, and that the relations, therefore, existing 
were not, in substance, changea. It was, as we conclude, intended 
that Sheridan and Green should sell the lands for Anderson, the 
option agreement and dépendent title bond being a mère form for 
securing to them ail they could realize over an agreed price. Ail of 
the occurrences subséquent thereto seemed to bear out this déduc- 
tion. The case against John W. Gonce is plainly distinguishable 
upon the évidence in this transcript. We are not satisfied that his 
agreement to sell his interest in this Gray land was colorable, or 
other than what it purported to be on its face. Nor do any of the 
occurrences subséquent to its exécution justify the contention that 
he adopted the sale of his land as one made by Anderson for him. 

The decree of the circuit court must be affirmed so far as it re- 
fused relief against John W. Gonce, but reversed so far as it denied 
the relief of rescission. The costs of appeal will be divided between 
complainant and the executrix of John F. Anderson, the latter pay- 
ing three-fourths of the whole. The case will be remanded for fur- 
ther proceedings not ihconsistent with this opinion, when the costs 
below may be taxed as the court shall adjudge. 
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DOUD v. ILLINOIS TRUST & SAVINGS BANK et al. 

(Circuit Court of Appeals, Eighth Circuit. November 21, 1900.) 

Nos. 1,316, 1,317. 

Corporation — Not Required to Exercise All Powers. 

No corporation is required to exercise ail the powers granted to lt as a 
condition of the exercise of any of them, unless such a requirement is 
expressly made in some statute or ordinance under which it obtains some 
of its powers and Drivileges, or its powers are inseparably connected with 
each other. 

Same— Forfeittjre of Franchise. 

It is only for the violation of an express provision of the law under 
which a corporation dérives its powers or privilèges, or for such a misuse 
or nonuse of them as results in a substantial failure to fulfill the design 
and purpose of its organization, that a forfeiture of a franchise will be 
decreed. 

Railroad Mortgage— Preferred Claim— Interest Advanced. 

The claim of a créditer for money loaned to pay interest upon a prior 
mortgage debt is inferior in equity to the lien of a prior mortgage, and 
cannot be given a préférence over it in the administration of the mort- 
gaged property under a receivership in foreclosure. 
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L SàME— FoUBCiOSURB— Preferred CliAIM. 

i; ;4»6Stgiagee of the property, acquired and to be acquired", and of the 

, Incojme. ol a quasi public corporation, such as a railroad company, takes 

a lien on the'riêt income after the carrent expenses of opération in the 

'■ brdinary course of business are paid, and implledly agrées that the gross 

income shall be flrst applied to the payment of thèse expenses. 

5. Same. 

A court of equity engagea in administering mortgaged railroad property 
under a receivership in a foreclosûre suit may, in its discrétion, prefei 
unpâld claims for current 1 expenses, incurred in thè ordinary opération 
of thé railroad within a limited tlme before the receivership, to the bond- 
holdêrs' secured by a prior mortgage, in the distribution of the income or 
the proceeds of the mortgaged property; but the right to give such préf- 
érence is conflned to claims of this class. 

6. Same— Claim for Construction. 

The broad language of the dicta in Fosdick v. Schall, 89 U. S. 235, 252, 
25 L. Ed. 339, that "necessary ôperating and managing expenses, proper 
equipjmeïrt, and useful Improvements" are to be deduçted from the current 
income before the net income out of which the mortgage is to be paid 
arises, has been disapproved and modified, and the claSs of claims entitled 
to équitable préférence has been limited to' those just mëntioned, so as 
to exclud» claims incurred for the construction of permanent and béné- 
ficiai improyements to the mortgaged property outside the current ex- 
penses of its ordinary opération,, by the later décisions of the suprême 
court in Kneeland t. Trust 06., 10 Sup. Ct 950, 136 U. S. 89, 98, 34 L. 
Bd. 379; Morgan's L. & T. R. & S. S. Co. v. Texas Oent Ry. Oo., 11 Sup. 
Gt. 61, 187 U. S. 171, 196, 198, 34 L. Ed. 625 j Thompson v. Railroad Co., 
10 Sup. Ct, 29, 132 U.; S. 68, 71, 73, 74, 33 h. Ed. 256; Thomas v. Car 
Co., 13 1 Sup.,Qt,824, 149 U. S. 95, 110, 37 L. Ed. 663; Southern Ry. Co. 
v. Carnegie Sjteel Co., 20 Sup. Çt 347, 176 U. S. 257, 296, 44 L. Ed. 458; 
and Lâckawanna Iron &, Coal Co. v. Farmers' Loan & Trust Co., 20 Sup. 
Ct. 363, 176 U.S. 298, 315, 44 L. Ed. 475. 

7 SAME— PreFERENTIAI.. CLAIM— -TEST. 

The test of the equity -which entitles the claim to préférence over the 
mortgage in foreclosûre is the considération of the claim, whether it was 
or was not for a part of the current expenses of ordinary opération with- 
in a limited time before the receivership. 

& SaME — RULE OP THE MARITIME LAW. 

The rule ot the civil and maritime laws allowlng prlority to the last 
creditor who furnlshes necessary supplies and ïepaïrs to conserve the 
thing has not been adopted by the suprême court in the distribution of 
the proceeds ôf the foreclosûre of raîlway mortgages. 

0. Same— Nécessité of Conservation and Contract of Mortgagor. • 

Neither the fact that the considération of the claim eonserved the prop- 
erty and increased the security of the mortgagee, nor the fact that it was 
necessa>ry to keep the mortgagor a going concern, nor the fact that the 
mortgagor pledged or mortgaged the current income to secure the pay- 
ment of the claim, will raise a preferentlal equity in its favor, if its con- 
: sideratiori was not a part of the current expenses of the ordinary opera- 

1 ; ■ '■■ tion of the property. ■: . . , ■ 

10. Same— Diversion of Income. 

If a mortgagor diverts the current income from the payment of claims 
for current expenses which hâve this preferential equity to the payment 
of claims of other classes, so that current expenses remain unpaid when a 

1 recelver is appointed, thé court may, out of the income accruing during 
the receiveiSship, restore to. the unpaid daims for current expenses the 
amount so diverted. But, lf there has been no diversion, there can be 
no restoratioB, and the amount of the restoration may not exceed the 
amount of the diversion. 

U. Same— Moneï Loaned for Construction Purposeb. 

A loan to a quasi public mortgagor on a pledge or mortgage of Its In- 
come of money to make a substantial, bénéficiai, and necessary addition 
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to its mortgaged property entitles the lender to no préférence In equlty in 
the distribution of the income or proceeds of the property over the claim 
of a prior mortgagee whose mortgage covered ail the income and property 
of the mortgagor, acquired and to be acquired. 

13. ESTOPPKL— MlNORITY OF BONDHOLDERS CANNOT BlKD MaJOIÎITT ThERBBT. 

The trustée of and the majority of the bondholders secured by a mort- 
gage are not estopped from enforcing its lien by the knowledge, acts, or 
omissions of a minority of the bondholders. 
Oaldwell, Circuit Judge, dissenting. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the South- 
ern District of Iowa. 
For opinion below, see 89 Fed. 235. 

This appeal involves the right of a creditor of a mortgagor, a quasi public 
corporation, to a préférence in payment over a prior mortgagee. On June 
15, 1892, the Ottumwa Electric Railway, a corporation, engaged in furnishing 
steam heat and power, in operating a street railroad by electricity, and in fur- 
nishing electric light to the city of Ottumwa, executed a trust deed, which will 
hereafter be called a mortgage, to the Illinois Trust & Savings Bank, a cor- 
poration, to secure the payment of its 200 bonds of $1,000 each, which were 
issued and sold to bona fide purchasers.' This mortgage covered the property 
of the mortgagor, acquired and to be acquired, and its rents, income, and prof- 
its. On March 28, 1896, the mortgagee filed its bill to foreelose this mort- 
gage, and upon its request a receiver was appointed on April 14, 1896, to 
impound the income of the mortgagor under the mortgage for the benefit of 
the mortgagee. No accumulated income came to the hands of the receiver 
upon his appointaient, and the order appointing him did not impose upon the 
mortgagee the payment of the claim of the intervener hereafter mentioned 
out of the income or the property as a condition of this appointment of the 
receiver. On June' 15, 1896, Levi B. Doud intervened in this suit, and filed 
his pétition, in which he prayed that he might hâve a lien upon the income 
collected by tbe receiver and upon the mortgaged property and its proceeds 
superior to that of the mortgagee for the sum of $11,000 and interest, which 
he had loaned to the mortgagor in 1894 and 1895 to enable it to eonstruct an 
addition to its plant and to pay the accruing interest on its mortgage debt. 
The claim of the intervener was refërred to a master in chancery, who found 
that $6,000 of it was for money loaned to pay an installment of interest on the 
mortgage debt, that $5,000 was loaned to enable the mortgagor to eonstruct 
the addition to its plant, and that the intervener was not entitled to a pref- 
erential lien for any part of his claim. Exceptions were filed to this report, 
and the circuit court held that the intervener was entitled to a preferential 
lien for the $5,000 furnished to eonstruct the addition, but was not entitled to 
such a lien for the $6,000 loaned to pay the interest, and rendered a decree 
accordingly, from which the mortgagee and Intervener hâve appealed. 

The facts disclosed by the record which are material to the issues present- 
ed by thèse appeals are thèse: The Ottumwa Railway, at the time it 
borrowed this money of the intervener, was engaged in three classes of 
business. It was operating a street railway by electrical power, it was fur- 
nishing steam heat and power to customers, and it was furnishing electric 
light to private customers and to the city of Ottumwa. It had a power plant 
with a boiler capacity of 750 horse power and an engine capacity of 600 horse 
power, and It had a lease of 190 horse power from the Iowa Water Company 
for a rental of $6,000 a year, which would expire on March 1, 1895. The 
three classes of business which this corporation was conducting were carried 
on together by the use of this power, but either class was susceptible of opéra- 
tion without the other, and the power which the mortgagor could produce at 
its own plant was ample to operate the railway, to furnish steam heat and 
power to its customers, and to furnish electric light to some, and probably to 
ail, its private customers; but it was not sufficient to do thèse things and to 
furnish light to the city in addition. The mortgagor had acquired permission 
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from; :tije city to operate the railway and to furnish electrîc light and power 
defcived from other corporations by purchase. The permission tp operate the 
railway was a sépara te permission, granted by separate ordinances; while 
the permission to erect pôles, string wires, and to furnish eleçtric light and 
power was another permit, granted by distinct ordinances, and entirely sep- 
arate from the permission to operate the railway and to furnish steam heat 
and power. In the summer of 1894 the mortgagor was furnishing eleçtric 
light to the city of Ottumwa under à contract which would expire on March 
1, 1895, which entailed an annual loss of $2,700. The water company had 
passed into the hands of a receiver. Its contract to furnish 190 horse power 
would expire in March, 1895, and it was unable to furnish this power after 
that date; and the power it was furnishing was less than 190 horse power, 
and was unsatisfactory and Inefficient. The mortgagor could operate its rail- 
way, furnish its steam heat and power, and probably supply its private eus- 
tomers with eleçtric light from Its own plant without this 190 horse power; 
but it eould not do thèse things and also furnish the city with eleçtric light 
without more power. The furnishing of eleçtric light was the most profitable 
of its three occupations, but its contract to furnish this light to the city en- 
tailed a loss of $2,700 per annum upon it. The intervener, Doud, owned a 
majority of the capital stock of the mortgagor, and knew the facts and the 
situation' of the railway company. Thereupon the railway company, about 
October 1, 1894, made a new contract with the city to furnish it eleçtric light, 
which it estimated would yield it a profit of $4,000, and Doud agreed with it 
that he would loan to it the necessary funds to construit an addition to its 
plant and power, so that its available power should be raised from 600 horse 
power to 1,000 horse power, and that $6,000 of the money he loaned might 
be used to pay the installment of interest due on the mortgage December 1, 
1894; and the mortgagor agreed with hlm that it would repay this loan after 
the addition had been paid for out of: its current revenues., Thereupon the 
railway company constructed an addition to its plant, which consisted of a 
brick building 70 feet long and 44 feet wide, a Corliss engine of 400 horse 
power, a boiler of 250 horse power, and certain shafting and pulleys, at a 
cost of $19,000. It also constructed a half mile of track at an expense of 
$1,500. This addition was worth $19,000, and, without reckoning interest on 
the investment, or any détérioration, it effected a saving of $4,000 per annum 
in the opérations of the company. The addition was worth $19,000, and the 
entire property of the company was worth $150,000. Between November 6, 
1894, and October, 1895, the intervener loaned the mortgagor $13,000 for the 
purposes and under the agreement recited, and took its notes bearing 7 per 
cent, interest for this loan. Six thousand dollars of this money was used with 
the consent of the intervener to pay the interest on the mortgage which fell 
due December 1, 1894, and the larger part or ail of the remainder was applied 
to paying for the addition. The installments of interest on the mortgage 
which fell due in June and December, 1895, were not paid. Meanwhile the 
mortgagor applied $2,000 of the current revenues of the railway company to 
the payment of its debt to Doud, and $10,000 more to payment for the addi- 
tion to the plant, and then left $3,485,95 owing on machinery the title to 
which was retained by the seller untll payment was made. The receiver, 
after his appointment. paid this sum and $2,152.33 for taxes, $2,726.76 for 
labor claims incurred just prior to the receivership, and $8,961.44 on account 
of paving bonds out of the current earnings of the property during the re- 
ceivership. The holders of 58 of the bonds secured by the mortgage in suit 
resided in the city of Ottumwa, and knew in the fall of 1894 that the mort- 
gagor was about to erect this addition to its plant, and that the intervener 
was to loan it money for that purpose, but they did not advise, consent to, or 
protest against ltj and neither the trustée nor any of the holders of the ma- 
jority of the outstanding bonds had any notice of thèse facts until after the 
addition was completed. After the commencement of this suit the Ottumwa 
bondholders bought the bonds of the nonresidents for 75 per cent, of their face 
value. The addition was built between November 1, 1894, and June 1, 1895, 
and, while the payment of the Interest due December 1, 1894, with the money 
loaned by the intervener, prevented a default in the mortgage. The Ottumwa 
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bondholders declined to loan the money, or any of it, to the railway company 
to pay the installaient of interest due December, 1894, or to construct the ad- 
dition. 

E. E. McElroy and H. Scott Howell, for Illinois Trust & Savings 
Bank, trustée. 

William McNett (W. D. Tisdale, on the brief), for Levi B. Doud, 
intervener. 

Before CALDWELL, SANBOKN, and THAYEE, Circuit Judges. 

SANBOEN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Is a loan to a quasi public corporation upon a pledge or mort- 
gage of its current income to enable it to construct a substantial 
and bénéficiai addition to its plant, which was necessary to the 
maintenance of the volume of its business, but was not indispensable 
to its continuance as a going concern, entitled in equity to a lien 
upon the income or corpus of its property superior to the lien of a 
prior mortgage, which covered ail its income, and ail its property 
acquired before and after its exécution? A careful examination of 
the record has convinced us that this is the question which this 
case présents. Counsel hâve earnestly argued that other issues are 
before us, and that this question is conditioned by other facts, and 
before we proceed with its discussion we will brïefly notice thèse ar- 
guments, and state the reasons why they hâve not proved persuasive. 

It is contended that the construction of the addition was necessary 
to keep the Ottumwa Electric Railway a going concern. This fact 
was alleged in the intervening pétition, and the burden was on the 
intervener to establish it. The claim was made that the allégation 
was admitted in the answer, but the only admission there was that 
the new building and machinery were convenient and necessary to 
enable the railway to serve ail its customers, including the city of 
Ottumwa, with electric light; but it was expressly denied that it 
was absolutely necessary or required to enable it to conduct its 
business and comply with its charter. The proof is conclusive that 
the railway was conducting three classes of business, — operating a 
street railway by electricity, furnishing steam beat and power, and 
furnishing electric light; that it could conduct either one or two of 
thèse occupations without the others or the other, and that it had 
ample power, without the new building and machinery, to operate 
its street railway, to furnish its customers with steam heat and 
power, and to furnish some of its customers with electric light. 
The évidence is undisputed that the most profitable of its three 
occupations was furnishing electric light, and that under its con- 
tract with the city the furnishing of this light to the city of Ot- 
tumwa was entailing a loss of |2,700 per annum upon it. The con- 
clusion is irrésistible that, if the railway had abandoned the fur- 
nishing of light to the city at the expiration of its contract, it 
would hâve retained ail the profitable portion of its electric light- 
ing, and would hâve saved an unnecessary expense of $2,700 per 
annum. There is no proof that this could not hâve been done. No 
witness goes further than to say that the new building and ma- 
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cmineiy weté flan absolute necessity if we expected to continue in 
the ékj strëëtilighting business, ând'carry on the same antount of 
other lighting that we had up to that time." No witness cornes 
to say that they were necessary. to enable the railway to operate 
its street railway, to furnish its steam beat and power, and to fur- 
nish ail its private customers with electric light. As the burden 
was on the intervener hère, the conclusion of fact must be that 
the new building and machinery were necessary to enable the rail- 
way to continue furnishing electric light to the city, but that it 
could hâve conducted ail its othei? i business without them. This 
proof falls far short of establishing the proposition that the addi- 
tion was necessary to keep the railway a going concern. It could 
hâve abàndoned the furnishing oflights to the city and hâve con- 
ducted ail its other business without the new building and ma- 
chinery,; without any loss, and with an assured gain of the $2,700 
pet annum it was losing on its contract with the city. It could 
hâve i abàndoned the business of furnishing electric light entirely, 
and hâve continued to operate its Street railway and to furnish 
steairi heat and power to its customers; or it could hâve abàndoned 
ail its business but the opération of r its street railway, and it would 
still hâve beeii a going concern. The intervener not only failed to 
prove that the new building and machinery were indispensable to 
the maintenance of the railway as a going concern, but he clearly 
established the fact that they were not necessary for that purpose, 
and that they were only necessary to enable it to carry on a branch 
of its business-^the lighting of the streets of the city — which had 
always entailed upon it a loss of $2,700 iper annum. 

But it is said that, if the railway had failed to make a new con- 
tract with the city and to light the city streets with electricity, 
its franchise would hâve been forfeited, and that in this way the 
construction of the new building and the purchase of the new ma- 
chinery were indispensable to the continuance of its opération as 
a corporation. There are sevêral answers to this proposition. Un- 
der its articles of incorporation the railway derived from the state 
power (1) to buy, construct, sell, lease, and operate street railways 
in Ottumwa; (2) to buy, construct, sell, lease, and operate a plant 
for furnishing steam heat and power; and (3) to buy, construct, sell, 
lease, and! operate a plant to supply and furnish electric light to 
the city of Ottumwa and its inhabitants. This corporation derived 
the privilège, of erecting its pôles and stringing its wires along the 
streets of Ottumwa to furnish electric light from a set of ordi- 
nances entirely distinct from those which permitted the use of the 
streets of the «ity for its street railway and for its pipes to furnish 
steam heat and power. Thé ordinances relative to its electric light- 
ing imposed.no conditions upon its business of furnishing steani 
heat and power, or upon its business of operating the street rail- 
way. Now, conceding that the franchises of a public or quasi pub- 
lic corporation may be forfeited for misuse or renunciation, still 
the entif ë failure of this corporation to exercise its power to fur- 
nish electrie light would hâve furnished no ground for the f orf eiture 
of its franchisés to furnish steam heat and power and to operate 
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its street railway. Another of the franchises granted to this cor- 
poration under its articles was the power to buy, hold, use, and sell 
the corporate stock of any competing corporations in the city of 
Ottumwa. None of the franchises to operate a street railway, to 
furnish electricity, or to furnish steam heat and power could hâve 
been forfeited because the corporation had not exercised its power 
to purchase the stock of rival corporations. No corporation is re- 
quired to exercise ail the powers granted to it by its organic law 
as a condition of the exercise of some of them unless that require- 
ment is expressly made by some statute or ordinance under which 
it dérives some of its powers or privilèges, or the powers are in- 
separably connected with each other. Again, there is no évidence 
in this record that the franchise to furnish electricity to the inhab- 
itants of the city and to the city itself would hâve been forfeited, 
or that any action to that end would hâve been instituted, if the 
railway company had not taken a new contract from the city to 
light its public places. No snch action could hâve been maintained, 
in any event, before the city tendered to the railway a contract to pay 
a reasonable price for the lighting, demanded that the railway 
should furnish the light, and the latter refused. There is no évi- 
dence that the city ever took or contemplated any such action. The 
inferenoe is unavoidable from the évidence that the new contract 
was not sought or obtained by the city, but was urged and secured 
by the corporation. The assertion that the franchise to furnish 
electric light would hâve been forfeited if none had been furnished 
to the city, has no évidence to support it, and, in the absence of évi- 
dence that action would hâve been taken to secure such a forfeiture, 
it was a contingency too remote, spéculative, and uncertain to de- 
serve the considération of a court of equity. Not only this, but, 
when the ordinances of the city under which the railway is con- 
ducting its business of electric lighting are examined, it is found 
that they contain no provision or requirement that the corporation 
shall furnish electric light to the city, and the only provision for a 
forfeiture is contained in thèse words: 

"In the event of said company, its successors and assigns, failing to comply 
with any of the provisions of this ordinance, or having their lights in opéra- 
tion within sixty days from the date of its acceptance of this ordinance, then 
lt or they shall forfeit to the city of Ottumwa ail rights given or permission 
granted under this ordinance." 

As there was no provision in any of the ordinances which required 
the railway to furnish electric light to the city, or required the city 
to purchase electric light of the railway, and as one was a quasi 
public and the other a public corporation, each was left free to con- 
tract or to refuse to contract with the other on the subject, and 
neither would hâve forfeited any franchise it possessed by such a 
refusai. It is only for the violation of an express provision of the 
organic law under which a corporation dérives its powers or priv- 
ilèges, or for such a misuse or nonuse of them as results in a sub- 
stantial failure to fulflll the design and purpose of its organization, 
that a forfeiture of a franchise will be decreed. State v. Omaha 
& 0. B. Railway & Bridge Co., 91 lowa, 517, 526, 60 N. W. 121; 
105 F.— 9 
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State v. Farhïérs' Collège, 32 Ohio St. 487; Statë >. Commercial 
Bank of Cincinnati, 10 Ohio, MB; Harris t. Rail way Co., 51 Miss. 
602; Chicago City Ry. Co. v. People, 73 111. 541; State v. Real- 
Estate Baiik, 5 Ark. 595; State v. Société Républicaine de Secours 
aux Emigrés Français de la Guerre, 9 Mo. App. 114; There is no 
basis in the law or in the facts of this case for the claim that any 
franchi&e of the railway would hâve been forfeited, or that it would 
thereby hâve been compelled to cease to be a going concern, if it 
had f ailed. to furnish the city with electric lights. 

Anothej* position of counsel for the appellant is that by subdi- 
vision "b" ôf article 2 of the' nïortgage the railway was compelled 
to construct, this new building and purchase the new machinery. 
That article reads as followsr ^ 

"Said company hereby covenants and agrées that so holding and enjoying 
the propèrty, Works, and plant bireby mortgaged, or expressed and intended 
so to be, that lt : Will: (a) Pay ail taxes and assessments thereon during the 
contlnuanee of this mortgagè; thatit will not sùffer any lien superior to the 
lien hereby çreated to attach to said works and plant or any part thereof. 
(b) Keep and ïnaintain thé propèrty hereby mortgaged in good order and con- 
dition, and in active opération, and duly keep and observe ail laws and or- 
dihances làwfully enacted In any way relating to or affecting the franchises, 
easements, and privilèges now owned or hereafter acquired by it. (c) At ail 
times hereafter provide for and pay the principal and interest of and upon 
the bonds hereby or intended hereby $o be secured, as the sàme shall become 
due ànd payable, according to the ténor and effect thereof." 

The argument is that the provision that the mortgagor shall 
"duly keep and observe ail laws and ordinances làwfully enacted 
in any way relating to or affecting the franchises, easements, ftnd 
privilèges now owned or hereafter acquired by it," rëquired the 
mortgagor to construct the new building and purchase the new 
machinery in order to furnish electric light to the city of Ottumwa. 
That argument is answered by the fact that there was no ordinance 
or law which rëquired the raiïway to furnish electric light to the 
city, or to make any contract with it conceming such light. It is 
further answered by the fact that the'same article of the mort- 
gage contained a covenant that the mortgagor would not suffer 
any lien superior to the lien created by the mortgagè to attach to 
the mortgaged propèrty, and it thereby covenanted that it would 
not permit the lien of this intervener to become superior to the 
lien of the mortgagè. The conclusion is irrésistible that neither 
the organic law of the railway, nor the ordinance under which it 
was operated, nor the provisions of the mortgagè imposed any for- 
feiture of any franchise for its failure to furnish electric light to 
the city of Ottumwa, or rëquired it to furnish such light, or to 
construct the additions to its plant and power under considération, 
in order tô enable it to continue a going concern. 

It is contended that it is inéquitable for the trustée and the 
bondholdërs to insist that the lien of their mortgagè is superior to 
that of the intervener, bëcause the Ottumwa bondholdërs knew that 
the addition to the plant and power of the mortgagor was being 
made, and that the iïiteryener was loaning the money to the mort- 
gagor to assist in paying for it. But the résidents of Ottumwa 
owned only 58 of the bonds, while the majority of them were held 
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by nonresidents, who knew nothing of the construction of the ad- 
dition or of the loan of the intervener until after the new build- 
ing was erected and the new machinery was purchased. The bond- 
holders in Ottumwa could not, by their action, estop the trustée 
or the majority of the bondholders; and, if the intervener has any 
claim against the résidents who held thèse 58 bonds, it is against 
them individually, and not against the trustée, or the mortgagees, 
which it represents. Moreover, the Ottumwa bondholders did not 
advise, consent to, or request the loan from the intervener, and he 
was not induced to make it by any of their acts or omissions. The 
mortgage which secured them was of record, and contained a cov- 
enant that the mortgagor should make no lien superior to theirs. 
The intervener knew this fact, and made his loan in the face of 
it. The bondholders had the right to believe, and doubtless did 
believe, that he had advanced his money upon the crédit of the 
mortgagor, and that he took his rights subject to the lien of their 
mortgage. The facts constitute no estoppel against them from in- 
sisting upon their prior lien. There is nothing unjust nor inéqui- 
table in their position, and the fact that after the commencement 
of this suit they purchased the bonds of the nonresidents , in no 
way changes the situation. 

It is argued that the claim of the intervener to a superior lien 
has some equity in it in some way, because before the suit to fore- 
close the mortgage was commenced f 10,000 of the current income of 
the mortgaged property was applied to payment for the construction 
of the addition to the plant and power, and because, subséquent 
to the appointment of the receiver, the latter has paid from the 
current income which he received taxes, labor claims, paving bonds, 
vendors' liens upon machinery purchased, and repairs, to the amount 
of more than $17,000. It is claimed that thèse acts constitute a 
diversion of the income, and that this diversion establishes an equity 
in favor of the intervener. The argument and claim are based on 
a misapprehension of the character and effect of a diversion of in- 
come which will establish a préférence in equity. Unpaid claims 
for the current operating expenses of a quasi public corporation 
for a limited time anterior to the receivership hâve a superior 
equity to the lien of the bondholders under a prior mortgage. It 
is the diversion of the income of the mortgaged property from thèse 
claims, which hâve a superior equity to the claim of the bond- 
holders, that forms one of the grounds of the preferential lien which 
is vouchsafed to them. But it is only when the income is diverted 
from the payment of thèse claims which hâve a higher equity to 
the payment of those which stand upon a lower plane that any 
equity arises in favor of anyone on account of diversion. In Fos- 
dick v. Schall, 99 U. S. 235, 253, 254, 25 L. Ed. 339, Chief Justice 
Waite said that, if the offlcers of the company "give to one class 
of creditors that which properly belongs to another, the court may, 
upon an adjustment of the accounts, so use the income which 
cornes into its own hands as, if practicable, to restore the parties 
to their original équitable rights. » * • Whatever is done, 
therefore, must be with a view to a restoration by the mortgage 
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creditors of that which they hâve thùs inequitably obtained. It 
follows that, if there has been in reality no diversion, there can be 
no restoration, and that the amount of restoration should be made 
to dépend upoh the amount of the diversion." Burnham v. Bowen, 
mU. S. 776, "4 Sup. Ct. 675, 28 L. Ed. 596; Union Trust Co. v. 
Illinois M. K. Co., 117 U. S. 434, 6 Sup. Ct. 809, 29 L. Ed. 963; 
Wôod v. Safe-Deposit Co., 128 U. S. 4Î6, 420, 421, 9 Sup. Ct. 131, 
32 L. Ed. 472. Now, in the case in hand there never was any di- 
version of the current income f rom thè payment of the operating 
expenses of the railway which was not f ully restored by the pay- 
ment "of the labor and other claims which the receiver satisfied. 
Ail the ( operating expenses hâve been paid, and no unpaid claims 
on their account, no claims ion account of money loaned to pay 
for màterial, supplies, or labor used in the opération of the prop- 
erty Of this railway, are presëntéd to the court, or are in existence. 
The claim of the intervener is for mOney loaned to pay interest 
on thé mortgage debt, to construct a new brick building 70 feet 
long and 44 feet wide, and to purehase new machinery which in- 
creased the .available power of the mortgagor 66| per cent. The 
cost of this new building and machinery was $19,000. Its érection 
was not one of the current operating expenses of the mortgagor, 
but Was an origihal construction for the purpose of increasing its 
capacity and power. The question whether or not the claim for 
the money loaned for this construction was superior in equity to 
that of the mortgageew-ill be subsequently considered. Whether 
it >vas or not, there was no diversion of the income from the pay- 
ment of a claim of superior equity to the payment of one of inferior 
equity. The $10,000 which was taken from the income to pay for 
the construction of the addition was applied to the same purpose, 
and stood upon the same plane in equity, as the claim of the in- 
tervener for the money he lôâned for 1 the same purpose. The in- 
come applied by the receiver to the payment of vendors' liens upon 
the machinery, taxés, paving bonds, and repairs was applied to 
the payment of claims of equal or superior equity to that of the 
intervenez. There was, therefore, no diversion of the current in- 
come of the mortgagor from the payment of Claims of superior 
equity to'thë payment of claims of inferior equity, and hence no 
equity in' support of the claim of the iritervener upon this ground. 
ït is cîaiflied that the $6,000 Used to pay the interest on the mort- 
gage debt, Tvhieh accrued on Decembéf 1, 1894, was loaned to pay 
for the construction of the addition to the power and plant, and 
not to pay the interest on the bonds. The testimony upon this 
subject is thât the intervener agreed to loan to the mortgagor the 
necessary money to enablë it to constnlct the contemplated addition 
to its plant and power in considération of the agreement by the 
railway to'apply its current income, after the addition was paid 
for, to the pà^ment of the loan made by the intervener. Pursuant 
to this agreémént, he loaned to thé'company $1,500 on November 
7, 1894, for which he took its promissory note. Pursuant to the 
same agreement he loaned it on November 27, 1894, $6,000, for 
which hé toOk its promissory note; and at the time of the loan 
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he agreed that this money might be used to pay the interest on 
the mortgage bonds which fell due on December 1, 1894, and it 
was so used pursuant to that agreement. The légal effect of the 
facts disclosed by this évidence was that the intervener loaned 
this f 6,000 to the mortgagor to enable it to pay its interest on 
the mortgage debt in considération of the agreement of the mort- 
gagor to apply its current income, after payment had been made 
for the new addition, to the payment of this loan. The effect of 
this loan was to prevent the mortgagee from foreclosing its mort- 
gage for default of this interest, and to keep the property in the 
control of the mortgagor until the contemplated addition was com- 
pleted. The claim of a creditor for money loaned to pay interest 
on a mortgage debt is inferior in equity to the lien of a prior mort- 
gage, and cannot be given a préférence over it. This proposition 
is conclusively established by Penn v. Calhoun, 121 TJ. S. 251, 252, 
7 Sup. Ct. 906, 30 L. Ed. 915; Morgan's L. & T. R. & S. S. Co. v. 
Texas Cent. Ey. Co., 137 U. S. 171, 196, 11 Sup. Ct. 61, 34 L. Ed. 
625; Southern Development Co. v. Farmers' Loan & Trust Co., 24 
C. C. A. 497, 79 Fed. 212, 215; United States Trust Co. v. Western 
Contract Co., 26 C. C. A. 472, 81 Fed. 454, 464. In Morgan's L. 
& T. R. & S. S. Co. v. Texas Cent. Ry. Co., 137 U. S. 196, 11 Sup. Ct. 
68, 34 L. Ed. 634, Mr. Chief Justice Fuller, in delivering the opin- 
ion of the suprême court, upon this question aptly said: 

"So far as disclosed, the interest coupons were paid, not purchased (Ketchum 
v. Duncan, 96 U. S. 650, 24 L. Ed. 868; Wood v. Safe-Deposit Co., 128 U. S. 
416, 9 Sup. Ct. 131, 32 L. Ed. 472), and cannot be set up as outstanding; and 
the contention is wholly inadmissible that the bondholders, because they re- 
ceived what was due them, should be held to hâve assented to the running of 
the road at the risk of returning the money tbus paid, if the company, by 
reason of unrealized expectations on the part of those who made the advances, 
should ultimately tnrn ont to be insolvent, and unable to go on. By the pau- 
ment of the interest, the interposition of the bondholders was averted. They 
could not take possession of the property, and should not be charged with the 
responsibility of its opération. It is true that a railroad company is a corpora- 
tion operating a public highway, but it does not follow that the discharge of its 
public excuses it from amenability for its private obligations. If it cannot 
keep up and maintain its road in a suitable condition, and perform the public 
service for which it was endowed with its faculties and franchises, it must give 
way to those who can. Its bonds cannot be conflscated because it lacks self- 
sustaining ability. To allow another corporation, which for its own purposes 
has kept a railroad in opération in the hands of the original company, by 
enabling it to prevent those who would otherwise be entitled to take it from 
doing so, a préférence in reimbursement over the latter on the ground of supe- 
riority of equity, would be to permit the spéculative action of third parties to 
defeat contract obligations, and to concède a power over the property of others 
which even governmental sovereignty cannot exercise without limitation. And 
if ail thèse advances should be considered as applied in payment of the oper- 
ating expenses only, upon the theory, where such was not literally the fact, 
that they supplied a déficit created by the payment of interest out of the gross 
earnings, the same remarks would be applicable." 

The $6,000 loaned by the intervener on November 27, 1894, was 
loaned for and applied to the purpose of paying accruing interest on 
the mortgage bonds, and the claim for it is entitled to no prefer- 
ential lien Upon the corpus or income of the property covered by the 
mortgage prior to it. But f 5,000 of the amount due the intervener 
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was loaned to enable the mortgagor to pay for the addition to ita 
plant and power, and the question recurs, is a loan to a quasi public 
moîtgagor, upon a pledge or mortgage of its income, of money to 
make a substantial and bénéficiai addition to its plant and power, 
which was necessary to enable it to maintain the volume of its 
business, but which was not indispensable to enable it to continue 
a going concern, entitled in equity to a lien upon the income or cor- 
pus of the property superior to the lien of a prior mortgage which 
covered ail its income and ail its property, acquired and to be ac- 
quired? The order appointing the receiver did not require him to 
pay claims of this character in préférence to the mortgage debt out 
of the income or proceeds of the, property, and the authorities which 
rest upon such an order (Dow v. Eailroad Co. [C. G.] 20 Fed. 269; 
Central Trust Co. v. Texas & St. L. R. Co. [C. C] 22 Fed. 135; 
Farmers' Loan & Trust Co. v. Kansas City, W. & N. W. E. Co. 
[C. C] 53 Fed. 182) do not rule this case. Nor is the décision in Cen- 
tral Trust Co. v. Wabash, St. L. & P. Ry. Co. (C. C.) 30 Fed. 332, 
which seems to be relied upon by counsel for intervener, even per- 
suasive upon the issue hère presented. It is said that in that case 
unsecured claims to the amount of more than $3,000,000 were al- 
lowed and given a préférence in payment over a prior mortgage, 
and that $2,200,000 of thèse preferential claims were for moneys 
borrowed by the mortgagor, after the mortgage was recorded, to 
complète its lines of railroad, and make improvements upon its Sys- 
tem; and it is claimed that the décision in that case is an authority 
for the proposition that it is within the power and province of a 
court of equity to impose upon a mortgaged property superior liens 
for such claims against the seasonable protest of the holders of 
bonds, £ecùred by the mortgage. This claim is founded on a com- 
plète misa pprehension of the question presented, and of the scope 
and effèct of the décision in that case. It is true that in the earlier 
administration of the receivership of the Wabash Railway System 
more than $3,000,000 of floating indebtedness was given a préfér- 
ence in payment over a prior mortgage, and that $2,200,000 of this 
indebtedness Was for money borrowed by the railway company "for 
the meeting of its expenses and the keeping its road in successful 
opération^ àhfl completing its lines"; but how was this resuit ac- 
complished?; Did the court décide in 30 Fed., against the objection 
of the moTtgage bondholders, that such préférences could lawfully 
be made, and then make them? Not at ail. The mortgagor filed 
the bill which instituted that suit, and the court in its original or- 
der appointing a receiver upon that bill, which was made before the 
mortgagees had appeared in the suit, or made any demand of the 
income, or any claim to the property or its proceeds, directed the 
receiver to flrst protect and pay this .floating indebtedness. Cer- 
tainly, that order did not décidé that claims for money borrowed 
for the construction or completion of a railroad were entitled to 
préférence over the mortgagees, because, until the mortgagees made 
demand for the income, or commenced a foreclosure of their mort- 
gages, they had not impounded the income, and either the mortgagor 
or the court could properly apply it to the payment of unsecured 
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debts. Kailroad Co. v. Cowdrey, 11 Wall. 459, 463, 20 L. Ed. 199; 
Dow v. Kailroad Oo., 124 U. S. 652, 8 Sup. Ct. 673, 31 L. Ed. 565. 
After the receivers were appointed upon the bill of the mortgagor, 
a suit was commenced to foreclose a junior mortgage upon the en- 
tire Wabash Railway System, and this latter suit was consolidated 
with that brought by the mortgagor, and a decree of foreclosure 
and sale, subject to the rights of the creditors secured by underly- 
ing mortgages upon various lines which constituted the System, was 
rendered. This decree gave to the claims based on this floating 
indebtedness of the mortgagor a préférence in payment over this 
junior mortgage, but the decree was not the resuit of a décision 
upon the rights of the mortgagees as against the claimants for 
thèse préférences. It was rendered in their présence, and without 
objection on the part of the trustées of the various mortgages. 
The trustées of the underlying mortgages and of the junior mort- 
gage which was foreclosed were parties to the suit, and the decree 
"was signed and entered, ail parties in interest présent, and none 
objecting." Central Trust Go. v. Wabash, St. L. & P. Ry. Co. (G. 
C.) 30 Fed. 335. Not only this, but no attempt had ever been made 
to set aside the orders which were made at the inception of the 
receivership that thèse unsecured debts should be first paid out of 
the income and the proceeds of the mortgaged property. Id. 340. 
Under this decree, to which the trustées of the various mortgages 
had silently assented, a sale had been made, and a purchasing com- 
mittee had bought the property. Then it was that the case arose 
in 30 Ped. which is presented and relied upon by counsel, and it 
arose in this way: After the purchasing committee had bought 
the property under this decree, some of the bondholders who were 
secured by underlying mortgages upon some of the lines of railway 
which constituted a part of the Wabash System petitioned the court 
to direct the receivers or the purchasers at this sale to pay taxes 
upon the lines covered by their mortgages, and to pay the interest 
upon their bonds. The court held that they were estopped by the 
présence and silence of their trustées, who represented them, and 
by their own silence while the decree was rendered and the sale was 
made, from questioning its terms, or the rights of the purchasers 
to the property, without the imposition of additional burdens. The 
question in that case, and the only question presented and decided, 
was whether or not the decree was a contract between the court 
and the purchasers under it, so that it could not be changea after 
the sale, at the suit of bondholders, whose trustées had silently as- 
sented to it; and the court held that it was such a contract. The 
question whether or not claims for money loaned for the construc- 
tion of parts of the railroad were entitled to préférence in payment 
over the mortgages was not decided. Those claims had been al- 
lowed a préférence by consent, and the case is no authority upon 
the issue before us. 

Eeturning to the question, the contention of the intervener is that 
it should be answered in the affirmative, because the new building 
and machinery, to construct and purchase which he loaned his 
money, conserved the mortgaged property, increased the security 
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of jfcke mortgagee to the fulj amount expended upon it, and made its 
ôpéfatipn more ecpnomical; aiidbecause the mortgagor agreed with 
lum to âpply thé current incpipë of the property to the payment of 
his loan after payment for th^ building and machinery had been 
completed^ On the other hand, "the mortgagee insista that it should 
be answered in the négative, beçausë it is only current debts arising 
in the ordinary course of thè bu^nèss of a quasi public corporation 
within a limited time before thé appointaient of a reeèiyer that are 
entitled to a ,preference in payment pver a prior mortgage, and 
this is not such a debt. It strenupusly maintains that neither the 
fact that the money bprrowed w^i hsëd to préserve, the property, 
increase the séeurity, ahd make tfre opération pf the plant more 
eçonomical, nor the fact that -thè mortgagor agreed to repay it 
out of the current inepme, hàye taken this debt put of the class 
of unpreferred claims, and transferred it to the class preferred in 
equity, or displaced the lien pf thé prior mortgage, in the face of 
which the intervener loaned îiis money and took Ms contract and 
his chances. It is certain that the expénse of cbnstructing this 
new. brick building 70 feet long and 44 feet wide, and the purchase 
of this new machinery at an expense of $19,000, to make an addi- 
tion to a plant worth pnly $15,0,<J00, and which increased the avail- 
able power of the mor|gager 66$ jper cent, cannot be held to be one 
of the current operatihg expenses of the corporation incurred in 
the ordinary course of its business. ; The work for which the money 
was loaned was a work of construction and enlargement, and not a 
work of opération. .Was the claim for the money borrowed to 
carry on this work pf construction entitled to a lien on the mort- 
gaged property and ifcs income superior to that of the prior mort- 
gagee? This court has held that the replacing of an old gear wheel 
and pinion worn ont in service by a new one was one of the current 
expenses of the opération of a cable railway, and that the claim 
for the purchase ther^of was entitled to a préférence in payment 
over a prior mortgage (TmstCo, v. Clark, 81 Fed. 269, 26 C. C. 
A. 397, 49 IL SI App. 453); and that a claim for personal in jury 
caused by the négligence of a railroad company in the opération of 
its road was entitled to no such préférence (Trust Co. v. Riley, 70 
Fed. 32, 16 O. Q, A. glO, 36 U. S. App. 100). But it has never an- 
swered the question now in hand. We turn to the décisions of the 
suprême court for the answer. 

In 1863 the question was presënted to the suprême court in Dun- 
ham v. Railway Co., 1 Wall. 254, 267, 17 L. Ed. 584, In that case 
a mortgage was made upon a "road built and to be built" before 
the railroad was conxpieted. T^e railway company, the mortgagor, 
was unable to finish it., Thereupon it delivered possession of its 
uncompleted railroad tp a contractor, who agréée to finish i]t, and 
stipulated with him that he was,to haye and keep possession and 
control of the section of the road which he engagea to complète, 
and its earnings, until the company should make full payment to 
him of whatever amount it should owe him u.nder the contract: 
that, until he, was fully paid, he should operate the road, and ap- 
ply the earnings — First, to pàymènj; for opération; second, to reim- 
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bursing himself for ail money which he might àdvance; and, third, 
t'o the payment of the interest on the mortgage bonds. The rail- 
road was worthless in the condition in winch he found it. He 
completed the section whose possession was delivered to him. and 
by the expenditure of his own money made the railroad available 
and operative, and increased the security of the mortgagees. The 
trustée of one of the mortgages filed his bill to foreclose it. The 
contracter insisted that under his contract with the mortgagor, and 
in view of the fact that his action had conserved the property, and 
increased the security, he was entitled to a prior lien upon the 
incoine and proceeds of the property over the lien of the mortgage. 
The suprême court said: 

"Oontractor, under the circumstances, could acquire no greater interest in 
the road than was held by the company. He did not exact any formai convey- 
ance, but, if he had, and one had been executed and delivered, the rule wonld 
be the same. Registry of the flrst mortgage was notice to ail the world of the 
lien of the complainant, and in that point of view the case does not even 
show a hardship upon the contracter, as he must hâve known, when he ac- 
cepted the agreement, that he took the road subject to the rights of the bond- 
holders. Acting, as he did, with a full knowledge of ail the circumstances, he 
has no right to complain if his agreement is less remunerative than it would 
hâve been if the bondholders had joined with the company in making the 
contract. No effort appears to hâve been made to induce them to become a 
party to the agreement, and it is now too late to remedy the oversight." 

In 1870 the same question arose in Railroad Co. v. Cowdrey, 11 
Wall. 459, 464, 481, 482, 20 L. Ed. 199. In that case the railroad 
company had given three mortgages upon its uncompleted railroad, 
which covered its income and its after-acquired property. After 
thèse mortgages had been made, there remained five miles of rail- 
road between Galveston City and Virginia Point which were not 
constructed, and which the railroad company was unable to build. 
Thereupon it made a fourth deed of trust to one Tucker, as trus- 
tée for Robert Pulsford, to secure his payment for the iron that 
was to be used and that was used in laying the track of this five miles 
of railroad, and for the money advanced to build it. In this mort- 
gage it was expressly agreed that Pulsford should hâve a spécial 
lien on the railroad iron which was used in the construction of this 
railroad from Galveston City to Virginia Point. The trustées of 
the prior mortgages brought suits to foreclose them. Pulsford in- 
tervened, and claimed a flrst lien on the portion of the road laid 
with his rails. He insisted that when the prior mortgages were 
made that part of the road was not in existence; that the mort- 
gagor had been unable to build it; that without it the previous 
work done was worthless; that his iron saved the railroad, rendered 
it capable of being used; and that on the principle adopted by 
the civil and maritime laws of awarding priority to the last créd- 
iter who furnished necessary repairs and supplies to a vessel he 
was entitled to priority. Pages 463, 480, 11 Wall., and pages 202, 
206, 20 L. Ed. The suprême court said: 

"As to the first point, without attempting to review the many authoritles on 
the subjéct, it is sufficient to state that, in oor judgment, the flrst, second, and 
third deeds of trust or mortgages given by the Galveston Railroad Company to 
the trustées, estops the company, and ail persons claiming under it and In 
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PJtvJty wftb, it, from assertingthat thèse deeds do not cover ail the property 
aaq jigb,iÀ which they profiçss to coveï. Had tii&re beén but one deed of trust, 
anfl taiî tbat beën given bèfore a i&ovel had been put into the ground towards 
cMstrufctiagthe railroad, yet, if Ite assumed to convey and mortgage the rail- 
road, .which thë Company was authorized by law to bulld, together with its 
superstructure, appurtenanees, fixtures, and rolling stock, thèse several items 
of property, as they came into existence, would become instantly attached to 
and.eovéred by the deed, and woùlâ%à 1 vè , red the estoppel created thereby. No 
other rationàl or équitable rule caii- be adopted for such cases. * * * Mr. 
Pulsford; as holder of the fourth mortgage, is an assignée of the railroad com- 
pany, claiming under it, with full notice of the other mortgages. He is in 
privity with the company, and is bound by the estoppel. As to the other 
point,— giving priority to the'last créditer for atding to conserve the thing — 
ail that is necessary to say is that the rule refeicred to has never been intro- 
duced into our laws except in maritime cases, which stand on a particular rea- 
son. * * * By the common law it is an inflexible rule that whatever is 
afflxed to the freehold becomes a part of the realty, except certain fixtures 
eçect'èd,by tenants, which do not affect the question hère. The rails put down 
on the company's road became a paît of the road. The road itself was included 
in thé mortgages of the complainants. pulsford, by allowing his property to 
go Into or become part of the road, consentes to its being covered by the 
mortgàges'ln question. He acqùired no lien which can displace them." Pages 
480-482, Il Wall., and,. psig^s 206, 207, 20 L. Ed. 

In Haie y. Frost, 99 U. S. 389; 391, 392, 25 L. Ed. 419, in a suit 
to f oreclose a mortgage upon a railroad, Haie, Ayer & Co. inter- 
vened, and asked to be allowed a préférence in payment of their 
claim, a part of which was for supplies furnished to the machinery 
department of the company, and used in the ordinary opération 
of the road, and a part for màterials for construction purposes. 
The court helà that the intefveners were entitled to a préférence 
in paynjent over thé bondholders secured by, the prior mortgage 
as tp'sô ranch of their claim as was for supplies furnished and 
used in the ordinary opération of the road, but that they were 
not ëfltitled to any préférence iû the payment for the material they 
had furnished for construction purposes. 

In 1886, in Porter v. Steel Co., 120 U. S. 649, 671, 7 Sup. Ct. 741, 
30 L. Ed. 830, in suits to forep|lôSe prior mortgages which covered 
the incqme and a fter-acquired property of the mortgagors, the in- 
teryenejrs had,furnïsned the money with which large portions of 
the railroad were constructed, had thereby made the security valu- 
able which. was before neariy'worthless, and a railroad operative 
which cQulil not hâve been succéssfully operated without the com- 
pletion of ïhe: lines buift with thé money of the interveners. They 
presented their claim for a préférence in payment over the bond- 
holders secured by the prior mortgages out of the income and 
proceeds df the mortgâged property. The circuit court sustained 
their claim, and enteréd a decreé accordingly. The suprême court 
reversed the decree, and said: 

,."'The claims of the appeilees are for the original construction of the railroad. 
This is no.t,aiCase where the proceeds of the sale of the property of a railroad, 
as à complëtéa structure, open for travel and transportation, are to be applied 
to restore earnings which, instead of having been applied to pay operating ex- 
penBes and necessary repairs, hâve been !: diverted to pay interest on mortgage 
bonds and theimproyement of the mortgâged property; thé debts due for the 
.operating expenses and repairs having remained unpaid when a receiver was 
appointes. The équitable principles upon which the décisions rest applying 
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to the payment, out of the proceeds of the sales of railroad property, of such 
debts for operating expenses and necessary repairs, are not applicable to claims 
such as the présent, accrued for the original construction of a railroad while 
there was a subsisting mortgage upon it. Thèse five appellees gave crédit to 
the company for their work. It was construction work, and none of it was 
for operating expenses or repairs, and none of it went towards keeping a com- 
pleted road in opération, either in the way of labor or of material. When 
thèse claims accrued, the road of the company had not been opened for use. 
The claims accrued after the mortgage had been executed and recorded, and 
after $1,000,000 of the bonds secured by it had been issued and pledged to in- 
nocent bona flde holders for value. We are not aware of any well-considered 
adjudged case, which, in the absence of a statutory provision, holds that unse- 
cured floating debts for construction are a lien on a railroad superior to the 
lien of a valid mortgage duly recorded, and of bonds secured thereby, and held 
by bona flde purchasers for value. The authorities are ail the other way." 

In Wood v. Safe-Deposit Co., 128 U. S. 416, 420, 421, 9 Sup. Ct. 
131, 32 L. Ed. 472, which was decided in 1888, one Starr, who had 
raised money to defray the expenses of the construction of water- 
works upon the property mortgaged, and who for ail purposes of 
the case stood in the shoes of the mortgagor, had paid 117 coupons 
with funds which he had raised for construction purposes. After 
he paid them, he delivered them to contractera in payment for 
materials they furnished to construct the plant, and they insisted 
that Starr's failure to apply the money he raised to the payment 
of the expenses of construction was a diversion of the fund which 
enabled them to obtain priority, under the doctrine of Fosdick v. 
Schall. But the suprême court answered: 

"The argument is unsound. There are several answers to it. First, it over- 
looks the vital distinction between a debt for construction and one for operating 
expenses. The doctrine of Posdick v. Schall is applicable wholly to the latter 
class of liabilities. In the case of Cowdrey v. Railroad Co., 93 II. S. 352, 23 
L. Ed. 950, it was settled that the doctrine does not apply where it is a ques- 
tion of original construction. Secondly, it overlooks the important fact that 
the doctrine only applies where there is a diversion of the income of a 'going 
concern' from the purpose to which that income is equitably primarily devoted, 
viz. the payment of the operating expenses of the concern," 

In Thompson v. Railroad Co., 132 U. S. 68, 73, 74, 10 Sup. Ct. 29, 
33 L. Ed. 256, decided in 1889, the White Water Valley Railroad 
Company had been organized to construct and operate a railway 
from Hagerstown, in Indiana, to Harrison, on the boundary line 
between that state and Ohio. It had made a mortgage upon its 
property, acquired and to be acquired, and its income, to secure the 
payment of certain bonds which it issued. It had constructed its 
road from Harrison to Cambridge City, leaving the distance from 
the latter place to Hagerstown, between seven and eight miles, un- 
constructed. It was without means to equip the railroad con- 
structed, or to construct the portion not yet built. It leased its 
road to another company to complète the construction, equip, and 
operate it. The lessee made a contract with Benjamin E. Smith 
and Henry C. Lord to construct the remaining portion of the line, 
and issued certificates to those contractera for the money expended 
by them in the work of construction. The lessor and lessee united 
in executing and delivering a mortgage upon the section of the 
railroad built by Smith and Lord in trust to secure the holders of 
the certificates mentioned, and agreed that those holders should hâve 
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a perpétuai ljen upon ail the. earnings of the line constructed by 
mesosPoî thèse certiflcates to secure the payment of the semiannoal 
ïnterest due upon the certiflcates. The mortgage was foreclosed 
without majrïng Smith and Lord or the holders of the certiflcates 
parties, and a purchaser under the decree claimed the road free 
from the lien of the certiflcates and the mortgage ma de to secure 
them. Thé holders of the certiflcates brought suit to enforce their 
lien. They insisted that they were entitled to a prior lien upon 
the section which had been biiilt with the money obtained by the 
certiflcates, because that money conserved the road and increased 
the security of the mortgagees, and because they had an express 
agreement with the mortgagor, to apply the portion of the railroad 
which this money built and the income of it to the payment of thèse 
certiflcates. The suprême court said : 

"The claims of the complainants, whatever 1 vàlidity and force may be given 
to them as liens upon the earnings of the section of road from Cambridge City 
to HagefstOwn, between the parties agreeing to such liens, are entirely subor- 
dinate toi the, rights of the bondholders under the mortgage of the White 
Water "Valley Kailroad Company, exeeuted for their beneflt to trustées on the 
lst of Augùst, 1865. * * * The décision in the case of Railroad Co. v. 
Oowdrey aïsd covers thé only plausible position of the complainants, that they 
hâve a lien upon the earnings of the section, because with their moneys the 
road over it was constructed. But the work was not done at the request of 
the mortgagees, but upon & contract with the lessee of the road, which had 
stipulated as one of the considérations of the lease to construct that part of 
the line. With those contractera the bondholders, seeufed by the mortgage 
of August 1, 1865, had no relations, ttnd incurred no obligation to them. In 
the case cited it; was contended that prtelty should be given to the last créditer 
for aiding to conserve the road. But the court answered : that this rule had 
never been introduced lotoour laws, except in maritime cases, which stand 
on a particular reasonj that by the common law whatever is afflxed to the 
freehold beoomes part of the realtyj except certain flxtures erected by tenants, 
which do not affect the question; and that the rails put down upon the com- 
pany's roadtoeeome a part of' the road. Hère the same rule applies, and not 
only the radis,! but those permanent flxtures which are essential to thè success- 
ful opération of the road, become a-part of the property ; of the company, as 
much so as if, they had existed when the mortgage was exeeuted." 

In Eailroad/Co. y. flaniilton, ]L34 *XT. S. 296,298, 299, 301, 10 $up. 
Ot. 546, &$'$,.$#. £05, decided i'n,4890, the Toledo, Delphos & Bur- 
lington ,^ai,lroad Cpnip3.ny made § mortgage in 1880 upon its prop- 
,erty, acquired .and to be acquired, ànd its income, to secure bonds 
wjiich wepe subséquent jy issued , , jt^ereunder. ; ; In. 1883 that rail- 
road company ;madeyseyeral contacts with ,one: who subsequëntly 
became ,the jntervenei? > in a suit tq foreclose that mortgage, to the 
effect that he,stipûld construct ai do^k for it in the city of Toledo, 
and he fulfllleij the çpntra^ct,; Tjhf railroad company failed to pay 
the contracjt priée, and he, sough^.pripjrrity over the mortgage bond- 
holders in p^yjm^nt Qpt-'ofitbe incpniejand proceeds of the mortgaged 
property. ^hie pircuiti p«>urt sustàlned his claim» The suprême court 
reverged Çhe lâpcree, b#i,d that np âct of the mortgagor and third 
parties could , displace fhe jien pf t^ie mortgage ia favor of a claim 
for money due for construction pf } . additions to the property mort- 
gaged, awjj.among other things, v sai,d : 

"Neither didjthe fact of the construction of the dock, and the subséquent 
Jmprovement pf. the mortgaged property, . give, as reported by the master, to 
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Hamilton an équitable lien prior in right to the lien of the mortgage, or furnish 
équitable reasons why the légal priority belonging to the mortgage should be 
displaced. It is true cases hâve arisen in which, upon équitable reasons, the 
priority of a mortgage debt has been displaced in favor of even unsecured sub- 
séquent creditors. See St. Louis, A. & T. H. R. Co. v. Cleveland, 0., 0. & I. R. 
Co., 125 U. S. 658, 673, 8 Sup. Ct. 1011, 31 L. Ed. 832, in which many of thèse 
cases are collected, and the équitable principles underlying them stated. But 
those principles hâve no application hère. The work which Hamilton did was 
in original construction, and not in keeping up, as a going concern, a railroad 
already built. The amount due him was no part of the current expenses of 
operating the road. There was, as to him, no diversion of current earnings 
to the payment of current expenses." 

In Southern R. Co. v. Carnegie Steel Co., 176 U. S. 257, 259, 296, 
20 Sup. Ct. 347, 44 L. Ed. 458, and. Lackawanna Iron & Coal Co. v. 
Farmers' Loan & Trust Co., 176 U. S. 298, 315, 20 Sup. Ct. 363, 44 
L. Ed. 475 (cases which were decided in 1900), the suprême court 
had occasion again to consider the question before us. In the for- 
mer case the Richmond & Danville Railroad Company, the mort- 
gagor, had been engaged in operating a System of railroads com- 
prising 3,320 miles. The Carnegie Steel Company had sold to the 
mortgagor, shortly before the appointment of receivers in the suit 
to foreclose the mortgage upon it, 4,203 tons of rails, which were 
necessary to replace old and worn rails upon the various lines of 
railroad operated by the mortgagor. Thèse rails conserved the prop- 
erty and increased the security. The suprême court held that the 
claim for thèse rails was for a part of the operating expenses of 
the railroads of the mortgagor, and that it was entitled to préfér- 
ence in payment over the claim of the prior mortgagee. In the 
latter case, the Houston & Texas Central Railway Company, the 
mortgagor, was operating 521 miles of railroad. In the years 1882, 
1883, and 1884 it purchased 18,581 tons of rails, which were indis- 
pensable to the maintenance of the company as a going concern, 
and which were used to replace old and worn rails upon the roads 
operated by the mortgagor. Half the purchase price of thèse rails 
remained unpaid. The claimant for this unpaid purchase price in- 
sisted that it was entitled to a préférence in payment over the 
mortgagee out of the income and proceeds of the Waco & North- 
western Division of the mortgagor's railroad System, which con- 
sisted of 58 miles, 37 miles of which were relaid with rails fur- 
nished under the çontracts with the mortgagor. The court held 
that the purchase price of thèse rails was not a part of the ordi- 
nary expenses of operating the railroad, and refused to allow a préf- 
érence to the claim. Counsel for the claimants in each of thèse 
cases earnestly and persistently urged that thèse rails were neces- 
sary to the opération of the railroad, that they conserved the prop- 
erty, that they increased the security, and that for thèse reasons 
the claims should be preferred. In the former case the suprême 
court held the purchase price of the small quantity of rails in that 
case one of the ordinary expenses of the opération of the railroad, 
and then said: 

"We must not be understood as saying that a gênerai unsecured creditor of 
an insolvent railroad corporation in the hands of a receiver is entitled to prior- 
ity over mortgage creditors In the distribution of net earnings, simply because 
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that» which he furnished to the company prlorto the appolntmeht of the re- 
ceiver was for the préservation of the property and for the benefit of the mort- 
gage securities. That, nb doubt, is an important élément In the matter. Be- 
fore, however, such a créditer is accorded a préférence over mortgage creditors 
in the distribution of net earnings In the hands of a receiver of a railroad Com- 
pany, itshould reasonably appear from all/the circumstances, inéluding the 
amount involved and the terms of payaient, that the debt was one fairly to be 
regarded as part of the operating expenses of the railroad, lncuirréd In the ordi- 
nary course of business, and to be met out of current receipts." Page 296, 176 
U. S., page 362, 20 Sup, Ot„ and page 475, 44 L. Ed. 

In the latter case the court declared: 

"Thè principal ! gr.oundTi|ponwhich the Lackawanna Company bases its claim 
for the relief asked is that when eachof jthe above contracts was made the 
Waco division was in such condition that new rails were lmperatlvely required 
in orde'r that thè road might be saf ely used for the transportation of persons 
and property. Such, It mày be' assumed, was the condition of the road when 
the rails were contracted: for and delivered; for it was, so found by the master 
to whom; the lntervenlng pétition ôf the Lackawanna Company was referred 
with direction to take the account prayed fôr, and to report the facts, and to 
that report no exceptions werè flled. *" * * This court has uniformly held 
that In the distribution oï the current earnings of an insolvent. railroad Com- 
pany, whose property is being administerediby a receiver, mortgage creditors 
could not be postponed to unsecured créditera, unless the debts due the latter 
were of the class known as current debts arislng in îhë ordinary course of busi- 
ness,' and properly chargeable upon curreni receipts. The décision in each case 
has bèèn more or less controlled by Its spécial facts. But we are of opinion 
that such expenditures as those incurred In the maklng of the contracts with 
the Lackawanna Company were not such as are made in the ordinary course 
of the opérations of a railroad, and cannot be deemed current debts within the 
raie that a railroad mortgagee, when accepting his security, impliedly agrées 
that the current debts of a railroad company, contracted in the ordinary course 
of its business, in order to keep it a going confiera, shall be pald out of current 
receipts before ne bas any claim upon such income. Southern E. Co. v. Car- 
negie Steel Co., 176 V. S. 257, 20 Sup. Ct.347, 44 L. Ed. 458, and authorities 
theré cltéd. They are rather to be regarded as extraortlînary expenditures, 
outs'ide of the ordinary course of business, and incurred for purposes not of re- 
palr, but of construction. This court has said that it is the exception, not the 
rule, that the. priority of mortgage liens can be displaced. Kneeland v. Trust 
Oo., 136 ti. S. 89, 98, 10 Sup. Ct; 950, 34 L, Ed. 379; Thomas v. Car Co.. 149 
TJ. S,, 95, 111, 13 Sup. Ct 824, 37 L. Ed. 663. We hâve said that priority of 
unsecured claims is recoghteéd only In a " tew specified cases In which equity 
and good conscience require that the vested: liens of mortgage creditors shall 
be postponed In the application of current: earnings to current debts.: Sound 
principle forbids that a court of equity should imply an agreement upon the 
part of/ mortgage creditors tb subordinate their claims to such debts as those 
due to tbe Lackawanna Company. To né hold would place their rights at the 
mercy bf the railroad company havlng charge of the property upon which their 
recorded liens rest" 

This is the last décision of the suprême court upon the question 
in dispute to which our attention has been called. 

The authorities to which we hâve now adverted establish the 
propositions that a claim for money borrowed or for service ren- 
dered W.material furnïshed to construct a nècèssary, permanent, 
and bénéficiai ïmprovement or addition to the mortgaged property 
of a quasi public corporation is not entitled in equity to a préfér- 
ence in payment out of the mortgaged property or income over the 
claims of the bondholders secured by the lien of the prior mort- 
gage, in the face of which the claim accrued; and that neither 
the fact thât thè considération of the claim consërved the property, 
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increased the security of the mortgagee, and rendered the opéra- 
tion of the property more economical, nor the fact that it was nec- 
essary to keep the mortgagor a going concern, nor the fact that 
the mortgagor pledged or mortgaged the current income to secure 
the payment of the claim, can raise such. an equity as will entitle 
it to a preferential lien upon either the income or the corpus of 
the mortgaged estate over the lien of the prior mortgage. Thèse 
propositions conclusively answer the question presented in this case. 
Nor will a perusal of the authorities from the suprême court 
cited by counsel for the intervener, and a careful examination of 
the facts and opinions in those cases, disclose any décision adverse 
to this answer or to any of the propositions upon which. it rests. 
As usual in cases of claims for preferential liens in equity, the 
case of Fosdick v. Schall, 99 U. S. 235, 251, 252, 25 L. Ed. 339, 342, 
has been cited, quoted, and made the foundation of the argument 
for the intervener. It is true that Chief Justice Waite in deliver- 
ing the opinion of the suprême court in that case said: 

"We hâve no doubt that when a court of chancery is asked by railroad mort- 
gagees to appoint a receiver of railroad property, pending proceedings for fore- 
closure, the court, in the exercise of a Sound judicial discrétion, may, as a 
condition of issuing the necessary order, impose such tenus in référence to 
the payment from the income during the receivership of outstanding debts for 
labor, supplies, equipment, or permanent improvement of the mortgaged prop- 
erty as may, under the circumstances of the particular case, appear to be rea- 
sonable. Eailroad mortgages and the rights of railroad mortgagees are eom- 
paratively new in the history of judicial proceedings. They are peeullar in 
their character, and affect peeullar interests. * * * The business of ail 
railroad companies is done to a greater or less extent on crédit. This crédit 
is longer or shorter, as the necessities of the case recuire; and, when com- 
panies become pecuniarily embarrassed, it frequently happens that debts for 
labor, supplies, equipment, and Improvements are permitted to accumulate, in 
order that bonded interest may be paid, and a disastrous foreclosure post- 
poned, if not altogether avoided. In this way the daily and monthly earnings, 
which ordinarily should go to pay the daily and monthly expenses, are kept 
from those to whom In equity they belong, and used to pay the mortgage debt. 
The income ont of which the mortgagee is to be paid is the net income obtained 
by deducting from the gross earnings what is required for necessary operating 
and managing expenses, proper equipment, and useful improvements." 

But it is an interesting fact that thèse remarks, upon which so 
many arguments are based for the préférence of unsecured to se- 
cured creditors in the application of the income and proceeds of 
mortgaged property, were obiter dicta, and that the suprême court 
has ever since they were delivered been industriously engaged in 
limiting their ternis and restricting their effect, until it has flnally 
declared in the cases of Southern E. Co. v. Carnegie Steel Co. and 
Lackawanna Iron & Coal Co. v. Fanners' Loan & Trust Co., supra, 
that no claim which is not a current debt incurred in the ordinary 
course of the opération of the property of the mortgagor can be 
allowed a préférence in payment over the lien of the prior mortgage. 
The décision in Fosdick v. Schall, 99 U. S. 255, 25 L. Ed. 339, was 
far from the broad proposition contained in the remarks we hâve 
quoted, and was in no way supported by therû. It was that a 
claim of a vendor of cars for their rent for six months immediately 
prior to the receivership, which was, under the contract of sale, 
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a part of the purchase price 6^ ;^é, cars, was ehtitled to no équi- 
table lien upon the proceeds'pf me mortgaged property superior 
to that of the mortgage bondholders, and the decree ;of the circuit 
court winch gave such a preferejfce was reversed. ' 

In Suidekoper v. Locomotive y Works, 99 U. S. 258, 260, 25 L. Ed. 
344, the circuit cou$ had given préférence in payment over the mort- 
gage to the claim of a creditor for a balance of the purchase price 
of rolling stock which had bpeii, séeured upon the locomotives, and 
had been partially paid by a foreclosure of the lien thpreon. The 
suprême court reversed the décision of thë court beïow, and de- 
clared that the vèndor had no équitable lien upon any fund in 
court .as security for his deb£ , 

Milténtierger v. Kailway Co., 106 U. S. 286» 308, 311, 1 Sup. Ct. 
140, 27 it. Ed. 117, is anothèr QasejfUDpn which mùch reliance seems 
to be placed by counsel for theîntpryener. In that case the suprême 
court sustained a decree which. mçected the receivers operating the 
mortgaged property to pay, in préférence to the mortgage debt, 
the arrears due for operating ë^)ën§es pf the railroad for a period 
not exceeding 90 days prior, to jie appoïptment of à receiver, an 
amount not exceeding $10,000, to several Connecting lines of rail- 
road, in settlement of ticket and freight balances, and in payment 
for materials and impairs, a p'ir'f ! of which accrued more than 90 
days before the appointaient qï the receiver, and the expenses of 
constructing six miles of railroad and a bridge, which were buïlt 
subséquent to the appointaient of a receiver, pursuant to the orders 
of the court. Much stress is laid upbn tlie fact that under this 
decree the expenses of constructiftg the six miles of railroad and 
the bridge were preferred in payment to the lien of the mortgage. 
But the railroad and bridge wetfë not constructed by the mortgagor 
prior to the appointment of the receiver, but by the receiver under 
the ordefs of the court. Moreofër, the môrtgagees in that case had 
contented themselves with merçly protesting generally and disclaim- 
ing ail interest under the réceivership. Without other action to 
pre vent thë construction of the railroad and bridge, and with full 
knowledge jthaj: the re^ver waa prpceeding tp construct them under 
the prderf jOfthe coù^tney had remained silent until the receiver 
h,ad incu^rëdffhe expenses pf the construction and had completed 
the work,. $he court heïd that, under thèse circumstances, they 
were estoppëd from claiming that the expenses so incurred should 
not bç pojd: eut of thé income or proceeds of the mortgaged prop- 
erty. .It gaid: . ; , ■•; ,,,..,,' 

"4:eonrt ofîSqnity, hawew 'it might'act on thé question of. original author- 
ity or; discrétion, Jf presentjeâ in season and under circumstances. of good faith, 
^ill not, visit uppn innocent parties dealing wi"th,à receiver, wittiin the author- 
ity Of its orflérs, conséquences which rèsult from the inéquitable négligence 
and supiifenëss of a party : to the suit, or of thèse represented foyhim." Page 
308, 106 U.A, page 159, l>Sup. Ct, and.piagè 125, 27 L. Ed. 

Tjjje ; case was deçidecj, upon thé. principle of estoppel, and not 
upon thë ihebvp that a claim for the expense of construction was 
superior in equity }:o the lien of a prior mortgage. 

In Trust Co. v. Sbùthër, 107 U. S. 591, 593, 595, 2 Sup. Ct. 295, 
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27 L. Ed. 488, it was held that the court appointing a receiver 
might properly order him, before paying the mortgage debt, to pay 
out of the proceeds of the mortgaged property ail amounts owing 
by the railroad company for labor or supplies that accrued in the 
opération and maintenance of the railroad within six montas prior 
to the appointaient of the receiver, where the receiver had, with 
the consent of the mortgagee, used the income which he obtained 
during the receivership in making permanent repairs and improve- 
ments on the property, instead of paying the claims for labor and 
gupplies. 

In Burnham v. Bowen, 111 IL S. 776, 783, 4 Sup. Ct. 675, 28 L. 
Ed. 596, the décision was that,, in a case in which the income of 
the receivership had been diverted to pay for the right of way, the 
court might charge a claim for fuel necessarily furnished to, and 
used by, the railroad company in the ordinary course of the opér- 
ation of its road, and within 12 months prior to the receivership, 
as a lien upon the mortgaged property superior to that of the 
mortgage, but Mr. Chief Justice Waite added: 

"We do not now hold, any more than we did in Fosdick v. Schall, or Huide- 
koper v. Locomotive Works, 99 U. S. 258, 260, 25 L. Ed. 344, that the income 
of a railroad in the hands of a receiver, for the beneflt of mortgage creditors 
who hâve a lien upon it under their mortgage, can be taken away from them, 
and used to pay the gênerai creditors of the road. AU we then decided, and 
ail we now décide, is that, if current earnings are used for the beneflt of mort- 
gage creditors before current expenses are paid, the mortgage security is 
chargeàble in equity with the restoration of the fund which has been thus lm- 
properly applied to thelr use." 

In Union Trust Oo. v. Illinois M. By. Co., 117 U. S. 434, 6 Sup. 
Ct. 809, 29 L. Ed. 963, claims for amounts due employés of the road 
for services within six months preceding the appointaient of the 
receiver, and for debts incurred for the ordinary expenses of the 
receivers in operating, repairing, and maintaining the road in pas- 
sable condition, were allowed a préférence in payment over the claim 
of the mortgagee. 

In Penn v. Calhoun, 121 U. S. 251, 7 Sup. Ct. 906, 30 L. Ed. 915, 
a claim of a bank for money loaned to and used by the mortgagor 
to pay current expenses and pressing debts, just before the fore- 
closure, was refused a préférence in payment over the mortgage debt. 

In Sage v. Railroad Co., 125 IL S. 361, 375, 379, 8 Sup. Ct. 887, 
31 L. Ed. 694, an unsecured creditor obtained a judgment against 
the company, and upon a creditors' bill secured the appointment of 
a receiver, who proceeded to operate the railroad, and to collect the 
income for the beneflt of the judgment creditor. Individual bond- 
holders, who were secured by a mortgage upon the railroad and its 
income, intervened, Without the appearance of their trustées, in the 
suit brought by the unsecured judgment creditor, and the suprême 
court held that they did not thereby deprive him of his priority of 
right to the income accumulated by the receiver appointed under 
his bill. 

In St. Louis, A. & T. H. E. Co. v. Cleveland, C, 0. & L R. Co., 125 
U. S. 658, 673, 8 Sup. Ct. 1011, 31 L. Ed. 832, the suprême court re- 
fused to make the amount due for the rent of a track used by the 
105 P.— 10 
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mortgagor before;,1&e ;! appQintment of a receiver a preferred claim 
to.that of the boa^$$ers upon the proceeds of the mortgaged prop- 
erty. In the opipïpn Mr. Justice Matthews thus entimerates the 
claims that may #$ preferred in the distribution of the income: 

"It is undoubtedly- tflttej fchat operating expenses, debts due to Connecting lines 
growlng ont of .an latercbange of business, and debts due for the use and occu- 
pation of leased lines. are bhargeable . upon gtfoss income before that net rev- 
enue àrisés which constitiitès the fund applicable to the payment of the interest 
on thé mortgage bonds." Page 673, 125 U. S., page 1017, 8 Sup. et., and page 
837, 31 L. Ed. 

In Trust Oo. v. Morrison, 125 U. S. 591, 612, 8 Sup. Ot. 1004, 31 
L. Ed. 825, a préférence: in the distribution of the proceeds of the 
sale ojf mbrtgaged prppërty was atlowed to a surety who had exe- 
cuted a bond for air, injonction thât enabled the railroad company 
to preventthe sale of its rolling stock on exécution and to continue 
the ôpèra'tion of the railroad. But Mr. Justice Bradley, in render- 
ing the opinion of the court, quoted the remark of Mr. Chief Justice 
Waite in Burnham v. Bowen, which appears above, and declared 
that it was not the intention of the court to décide anything in con- 
flict with that déclaration. 

In Kneeland v. Trust Co., 136 IT. S. 89, 98, 10 Sup. Ot. 950, 953, 34 
L. Ed. 379, 383, the suprême court held that a claim for the rent 
of rolling stock for three months immediately prior to the flling 
of the biil for foreclosure was not entitled to a préférence over the 
mortgage debt in the distribution of the proceeds of the sale ojf the 
property, although the rolling stock was used during that time by 
a receiver of the railroad company appointed on a creditors' bill. 
In delivering the opinion of the court in that case, Mr. Justice 
Brewer said: 

"The appointaient of a receiver vests in the court no absolute control over 
the property, and no gênerai authority to displace vested contract liens. Be- 
cause in a few specified and llmited cases this court has declared that unse- 
cured claims were entitled to priority over m{M#gage debts, an idea seems to 
hâve obtained that a court appointing a receiver acquires power to give such 
préférence to any gênerai and unsecured claims. It has been assumed that a 
court appointing a rçceiver eould rightfùlly burden the mortgaged property for 
the payment of any nnsecùi>éa Indebtedness. Indeed, we are advised that 
some courts hâve made the appointaient of a receiver conditional upon the pay- 
aient of ail unsecured indebtedness in préférence to the mortgage liens sought 
to be enforced. Cas anything be eoncélved which more thoronghly destroys 
the saeredness of, contract obligations? One holding a mortgage debt ùpon a 
railroad has the saMe right to demand and expect of the court respect for his 
vested and contracted priority as the nolder of a mortgage on a farm or lot. 
So, when a court appoints a receiver of raijroad property, it has no right to 
make that reçelyersbip conditional on the payment of other than those few 
unsecured,' claims which, by the rùlings of thls court, hâve been declared to 
hâve an équitable priority. No one is bound to sell to a railroad company, or 
to work for lt, and whoever has dealings with a company when property is 
mortgaged must be assumed to bave deàlt with it on the face of its Personal 
responsibility, and not in expectation of subsequently displacing the priority 
of the mortgage liens. It la the exception, and not the rule, that such priority 
of liens càn be displaced." 

In Eailroad Co.. v. Wilson, 138 U. S. 501, 508, 11 Sup. Ct. 405, 34 
L. Ed. 1023, the claim of an attorney for services rendered to the 
railway ; company in recovering its énginés from the receiver of an- 
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other corporation, and for obtaining an allowance agaînst that re- 
ceiver for |1,500, was allowed a préférence over the lien of the 
mortgage, because his services were rendered in the ordinary course 
of the opération of the railroad, and inured to the benefit of the 
mortgagee. But another claim which he presented for services ren- 
dered for the mortgagor, which secured no benefit to the mort- 
gagee, was denied a préférence. 

In Thomas v. Car Co., 149 U. S. 95, 110, 111, 112, 13 Sup. Ct. 824, 
37 L. Ed. 663, a préférence was denied to a debt from a railroad 
company to a car company for rental of cars prior to the com- 
mencement of the suit to foreelose the mortgage. Mr. Justice 
Shiras, in delivering the opinion of the suprême court, quoted with 
approval the language of Mr. Justice Brewer in Kneeland v. Trust 
Co., 136 U. S. 97, 10 Sup. Ct. 953, 34 L. Ed. 383, which we hâve 
copied supra, and said: 

"The case of a corporation for the manufacture and sale of cars, dealing 
with a railroad company whose road is subjeet to a mortgage securing out- 
standing bonds, is very différent from that of workmen and employés, or of 
those who fumish from day to day supplies necessary for the maintenance of 
the Tailroad. Such a company must be regarded as contracting upon the re- 
sponsibility of the railroad company, and not in reliance upon the interposition 
of a court of equity." 

In Trust Co. v. Cooper, 162 U. S. 529, 16 Sup. Ct. 879, 40 L. Ed. 
1062, a coal and railway company had made an agreement with a 
contracter for the construction of a building for it. After the con- 
tracter had commenced his work a receiver of the property of the 
company was appointed under foreclosure proceedings. The build- 
ing which the contractor was erecting was not covered by the 
mortgage. The contractor then proceeded, under an order of the 
court, and with the consent of the receiver, towards the completion 
of the building. The court held that, as the building was an asset 
in the hands of the receiver, the claim of the contractor for the 
work done upon it was entitled to payment out of the income or 
out of the proceeds of the property of the railroad company. But 
this case is not in point hère, because the building constructed 
was not covered by the mortgage. 

In Virginia & A. Coal Co. v. Central R. & Banking Co., 170 U. 
S. 355, 370, 18 Sup. Ct. 657, 42 L. Ed. 1068, a claim for coal fur- 
nished and used in the opération of the Unes of railroad of the 
mortgagor was held to be one of the current expenses in the ordi- 
nary course of the opération of a railroad, and to be entitled to 
préférence in equity over the mortgage lien. In rendering the dé- 
cision the court again called attention to the very few and excep- 
tional cases in which preferential liens may be allowed under the 
décisions of that court. Mr. Justice White said: 

"In concluding that the claims of the interveners were entitled to priority 
out of the surplus earnings which arose during the control of the road by 
the court, we must not be understood as in any wise detractlng from the force 
of the intimations contained in the récent utterances of this court in the 
Kneeland Case, 136 U. S. 89, 10 Sup. Ot. 950, 34 L. Ed. 379, and the Thomas 
Case, 149 U. S. 95, 13 Sup. Ct. 824, 37 L. Ed. 663, as to the necessity of a court 
of equity conflning itself witnin very restricted limits In the application of the 
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.doctrine tjiat în certain cases a eourt bavlng a road or ftmd onder lt» control 
may be Justïfiedin awarding prlority over the claims oj! mortgage bondholders 
to unsecured clàfms prlglnatlrig prior tb a receivership." 

AU. .the cases cited by eounsel for the intervener from the su- 
prême court which bear upon the question in hand hâve now been 
reviewed. While there are dicta in gome of the earlier opinions 
of that court (notably in Fosdick y. Schall) upon which a plausible 
argument that a claim for material or money furnished for a "per- 
manent improvement" to the; mortgaged property may be preferred 
to a prior mortgage, there is no-decision of that court to that effect, 
or adverse to the principles established and afflrmed by the line 
of cases opening with Dunham v. Railway Co., 1 Wall. 254, 267, 
17 L. Ed. 584, in 1863, and closing with Lackawanna Iron & Coal 
Co. v. Farmers' Loan & Trust Co., 176 U. 8. 298, 315, 20 Sup. Ct 
363, 44 L. Ed. 475, which havé been examined in an earlier part of 
this opinion, Since those authorities décide the question before us, 
and as the décisions of the suprême cpurt are conclusive hère, it 
would be ah idle task to consider the opinions of other courts. 
When si eareful examination and analysis of the facts and opinions 
in ail tJhe cases in the suprême court upon thé subject of prefer- 
ential clàims in suits to foreclose môrtgages of quasi public cor- 
porations is made, and dicta are distinguished from adjudications, 
the décisions of that court will be found to sustain thèse propo- 
sitions: A mortgagee of the property, acquired and to be acquired, 
and of the income of a quasi public corporation, such as a rail- 
road company, obtains a lien upon the net income of the company 
after the current expenses oî opération incurred in the ordinary 
course of business are paid; and impliedly agrées that the gross 
income shall be flrst applied to the payment of thèse current ex- 
penses, before the net, income to which he is entitled arises. A 
court of eqnity engagea inadministering mortgaged railroad prop- 
erty under a receivèrship inla foreclosùre suit may prefer unpaid 
claims for i current expenses pfihe ordinary opération of the rail- 
road, incurred within a limited .time beforê the reeeivership, to a 
prior mortgage ilien, in the distribution of the income or of the 
proceeds of the mortgaged property. If * such a mortgagor di verts 
the current inconlê from the pâyment of current expenses to the 
payment réf iaaterest on the mortgage debt, or to the improvement 
of the mortgaged property, s» that current expenses remain unpaid 
whena receiver is appointed, the court' may,] ont >of the income 
accruingduring the receivërsbip, restore to the uûpaid claims, for 
current .expênsesi the amountso diverted. But if thêre has been 
no diversion there cain àe no restoration, and the. amount of the 
restoratioa ; «annot exceed theiamôunt of the diversion. The clasa 
of claims which may be awardefl a préférence in payment over the 
prior mortgage debt in equity is limitedto claims for current ex- 
penses incurred in the ^ordinary course of the opération of the mort- 
gaged property within a limited time before the appointaient of a 
receiver. It does not include claims for money loaned, or for 
material or labor furnished to make necessary bénéficiai and per- 
manent additions or improvements to the mortgaged property. The 
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broad language of the dicta in Fosdick v. Schall, that "necessarj 
operating and managing expenses, proper équipaient, and useful im- 
provements" are to be deducted from the current income before the 
net income ont of which the mortgage debt is to be paid arises, has 
been disapproved and modiâed, and the class of claims entitled to 
équitable préférence has been limited, by the later décisions of the 
suprême court in Kneeland v. Trust Co., 136 U. S. 89, 98, 10 Sup. 
Ot. 950, 34 L. Ed. 379; Morgan's L. & T. R. & S. S. Co. v. Texas 
Cent. Ry. Co., 137 U. S. 171, 196, 198, 11 Sup. Ct. 71, 34 L. Ed. 
625; Thompson v. Railroad Co., 132 U. S. 68, 71, 73, 10 Sup. Ct. 
29, 33 L. Ed. 256; Thomas v. Car Co., 149 U. S. 95, 110, 13 Sup. 
Ct. 824, 37 L. Ed. 663; Southern R. Co. t. Carnegie Steel Co., 176 
U. S. 257, 296, 20 Sup. Ct. 347, 44 L. Ed. 458; and Lackawanna 
Iron & Coal Co. v. Far-mers' Loan & Trust Co., 176 U. S. 298, 315, 
20 Sup. Ct. 363, 44 L. Ed. 475, — to claims incurred for the current 
expenses of the opération of the mortgaged property in the ordi- 
nary course of the business of the mortgagor. The te&t of the pref- 
erential equity of a claim is its considération. If it& considération 
was a current expense of the opération of the mortgaged property, 
which inured to its benefit, and which was incurred in the ordinary 
course of its business, within a limited time anterioi to the appoint- 
ment of the receiver, the claim may be prefei-red. The suprême 
court has refused to apply the principle of the civil and maritime 
laws of awarding priority to the last creditor who furnished neces 
sary repairs and supplies to a vessel to the distribution of the pro- 
ceeds of the foreclosure of mortgages of quasi public corporations. 
Railroad Co. v. Cowdrey, 11 Wall. 459, 474, 482, 20 L. Ed. 199; 
Thompson v. Railroad Co., 132 U. S. 68, 74, 10 Sup. Ct. 29, 33 L. 
Ed. 256. If the considération of a claim is not a part of the cur- 
rent expenses of the ordinary opération of the mortgaged property, 
but is a part of the expense of constructing a permanent addition 
or improvement to it, out of the ordinary course of its opération, 
neither the fact that it tended to conserve and improve the prop- 
erty and increase the security of the mortgagee, nor the fact that 
it was necessary to keep the mortgagor a going concern, nor the 
fact that the mortgagor pledged or mortgaged the current income 
to secure it, will give the claim a preferential equity over the lien 
of a prior mortgage. Dunham v. Railway Co., 1 Wall. 254, 267, 
17 L. Ed. 584; Railroad Co. v. Cowdrey, 11 Wall. 464, 481, 20 L. 
Ed. 202; Thompson y. Railroad Co., 132 U. S. 71, 73, 74, 10 Sup. 
Ct. 29, 33 L. Ed. 256; Railroad Co. v. Hamilton, 134 U. S. 296, 301, 
10 Sup. Ct. 546, 33 L. Ed. 905; Southern R. Co. v. Carnegie Steel 
Co., 176 U. S. 257, 296, 20 Sup. Ct. 347, 44 L. Ed. 458; Lackawanna 
Iron & Coal Co. v. Farmers' Loan & Trust Co., 176 U. S. 298, 315, 
20 'Sup. Ct. 363, 44 L. Ed. 475. 

The considération of the claim for money loaned to pay for the 
addition to the plant and power of the mortgagor, for which a préf- 
érence is sought in this case, was not one of the current expenses 
of the opération of the mortgaged property in the ordinary course 
of business, but it was money loaned to pay an extraordinary ex- 
pense of the mortgagor, incurred not for the opération of its prop- 
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erty, but for the ooristructibn bf a new and permanent addition 
to and improvement of it The claim was theréfore inferior in 
law â,nd in equity to the prior lien of the recorded mortgage, in the 
face of which itarose; and the decree below, which gave it a 
préférence over the ciaims ofthe bondholders secured bythat mort- 
gage^ must be reversed, and the case must be remanded to the 
court below, with directions s to overrule the exceptions to the mas- 
ter's report and to enter a decree in conformity therewith, and it 
is s© orderëd. 

CALDWELL, Circuit Judgè (dissënting). At the threshold of this 
case we are confronted with the question whether the doctrine of 
preferential debts, applicable tô railroads, has any application to 
a corporation like the mortgâgor in this case. In Wood v. Safe- 
Deposit Oo., 128 U. S. 416J 421, 9 Sup. Ot. 132, 32 L. Ed. 473, the 
suprême court said: 

"The doctrine of Fosdicfc V. Schall has nèver yet been applied in any case 
except that of a railroad. The case lays great eriiphasis upon the considération 
that a railroad is a peculiar property, of a public nature, and discharging a 
great public work. There is a broad distinction between such a case and that of 
a purely private concern. We do not undertake to décide the question hère, 
but only point it out." 

In Hanna v. Trust Co., 36 U. S. App. 61, 16 G. C. A. 586, 70 Fed. 
2, and in Ford v. Trust Oo., 36 U. S. App. 203, 17 C. G. A. 31, 70 
Fed. 144, the question was adverted to, but not decided, by this 
court. The majority opinion makes no référence to this question, 
but by implication puts the corporation in this case on the footing 
of a général tfafflc railroad in the matter of preferential debts. 

I express no opinion upon that question. If the doctrine is ap- 
plicable to this corporation, then the decree of the circuit court 
should be affîrmed. The opinion of Judge Woolson (Illinois Trust 
& Sav. Bank v. Ottumwa Electric Ry. Go. [G. C] 89 Fed. 235) shows 
what the decree was, and the grounds upon which it was rested. 
No extended review of the authorities on the doctrine of prefer- 
ential ciaims is called for by this case. They hare been fully re- 
viewed by the suprême court in the late case of Southern R. Co. v. 
Carnegie Steel Co., 176 U. S, 257, 20 Sup. Ct. 347, 44 L. Ed. 458; 
and their review by the majority of the court in this case throws 
no new light on the subject, but, from the standpoint from which it 
is made, serves rather to darken it. The cases of Dunham v. Rail- 
way Co., 1 Wall. 254, 17 L. Ed. 584, and Railroad Co. v. Cowdrey, 

II Wall. 459, 20 L. Ed. 199, are cited in support of the majority 
opinion. As thèse cases were decided long before Fosdick v. Schall, 
the court might, with exactly as much pertinency and relevancy 
to the case at bar, hâve cited every case from the Year Books down. 
The question of giving certain classes of the gênerai indebtedness 
of a railroad company préférence over a mortgage on the road first 
came before the circuit courts in suits to foreclose such mortgages. 
Some of those courts, perceiving the différence between a railroad 
and ail other kinds of property, and between a mortgage on a rail- 
road and a mortgage on lands and lots (Farmers' Loan & Trust Co. 



ILLINOIS TRUST & SÀVLN'GS BANK V. DOUD. 151 

v. Kansas City, W. & N. W. R. Co. [0. 0.] 53 Fed. 182; Same v. 
Northern Pac. E. Co, [C. C] 71 Fed. 245), were constrained by con- 
sidérations of equity and justice, which no court of equity could 
disregard, to give certain classes of indebtedness of the railroad 
company préférence over the mortgage. The power was exercised 
very sparingly at first, but more liberally by some chanceliers than 
others. The first case in which the suprême court took up and 
fully considered the question of the power of a court of equity to 
make préférence in suits to foreclose a mortgage on a railroad was 
the now justly celebrated case of Fosdick v. Schall, 99 IL S. 253, 25 
L. Ed. 339. The unanimous judgment of the court was delivered 
by Chief Justice Waite, and the opinion in that case is the founda- 
tion of the doctrine in the fédéral courts, and no case prior to that 
judgment has any application to the doctrine. No case has since 
gone to the suprême court, involving the question of preferential 
debts, in which the court has not rested its décision on the doc- 
trine of that case, or cited it approvingly. In the very last reported 
case (Southern R. Co. v. Carnegie Steel Co., supra) involving the 
question the court quotes extensively and approvingly from the opin- 
ion in Fosdick v. Schall. In every case which has come bef ore that 
court involving the question of preferential debts, it has referred 
approvingly to the case of Fosdick v. Schall; and in no single one 
of them is that case criticised, overruled, or declared obiter dicta. 
In view of thèse facts it is a matter of surprise to find it stated 
in the majority opinion that the greater part of the unanimous opin- 
ion of the suprême court in Fosdick v. Schall is obiter dicta and 
to be disregarded. It is difficult to harmonize ail the judicial ut- 
terances and conclusions in the différent cases that hâve been con- 
sidered by that court. But this is not surprising when we reflect 
that the whole doctrine is of modem origin, and that it is not based 
on any written law, but upon équitable considérations, the applica- 
tion of which rests in a large degree upon the sound judicial discré- 
tion pf the chancellor, having due regard to the circumstances of 
the particular case. Some contrariety of opinion and practice in 
the application of a principle resting solely on équitable considéra- 
tions, the application of which are dépendent on the exercise of 
that uncertain quantity called "judicial discrétion," was inévitable. 
It was in view of thèse considérations that the suprême court, un- 
like the majority of this court in the case at bar, has uniformly 
refused to lay down any fixed and inflexible rule for the application 
of the doctrine. Every case is left to be determined on its own 
spécial equities. In Fosdick v. Schall the suprême court said: * 

"No flxed and Inflexible rule can be laid down for the government of tbe 
courts in ail cases. Each case will necessarily hâve its own peculiarities, 
which must to a greater or less extent influence the chancellor when ne cornes 
to act" 

And in Southern R. Co. v. Carnegie Steel Co., supra, after review- 
ing the cases, the suprême court says: 

"It ls apparent from an examination of the above cases that the décision 
in each one depended upon its spécial facts. This court has uniformly re- 
frained from laying down any rule as abiolutely controlling in every case 
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InvoMng the rlght of iffisecaled creflîtors of a corporation, wîbse property 
is ta the handa of a receiver, to hâve Jheir demanda pald ont of net earning» 
ta préférence to mortgage crçdltors." , 

' And this is again repeated at page 292, 176 TJ. S., page 358, 20 
fêlip. Ct., and page 473, 44 L. Ed., where it la said : 
' "Èach case, as already observed, must dépend largely upon its spécial tacts." 

,,,-In lackawanna Iron & Coal Co. v. Farmers' Loan & Trust Co., 

176 tj. S. 298, 315, 20 Sup. Ot. 363, 369, 44 L. Ed. 475, 484, decided on 

the same day with the Carnegie Steejl Company Case, the court said: 

, "The décision in each case has been more or less controlled by its spécial 
tacts." 

And like utterances are found in other opinions of that court. 

In ; the case of Farmers' Loan & Trust Co. t. American Water- 
works Go. (C. C.) 107 Fed. 23, in which the intervener, the Holly 
Manuf acturing Company, was allowed $44,000 as a pref erential 
daim 'for three engines and other material furnished to the Water- 
works* Company* Judge Sanborn says: 

"It ispierhaps impossible, aniJi if possible, lt would be unwise, to draw the 
Une of demarkation between claims that may and those that may not be pre- 
ferred tb 'the mortgagees m paymèht out of the income earnëd by an insolvent 
corporation, after receivers in foreclosure are appointed, or out of the corpus 
of the property. The spécial circunistances of each case will necessarily and 
right&uly influence the discrétion of the court." 

In the case at bar the majority of the court find the machinery and 
other improvemenf s procured and built with the money of the inter- 
vener were not necessary to'keëp the corporation a going concern, 
or to prevent a fbrfeiture oï its charter, Or to enable it to discharge 
any duty it owed to the public ànd was boûnd to discharge, and that, 
as the cohtract to light the City èntaileda loss of $2,700per year on 
the compaûy, the addition and improvement of its plant which en- 
ablèd it to contenue to perf orrn that contract was an actùal damage 
to the compaiiy. la the face of thèse firidings, there is no rule or dé- 
cision under which the inter^ehèr's daim could be held tô be pre- 
férred. And whefr the cbtjri Wrrived at thèse conclusions this case 
#às decided agaihst the in^èrvênèr, and àll that it said thereafter is 
pbiter dicta; and not bihdïng^oti this or any other court. But, in 
dïèregard of the rule of the Suprenle court to confine the décision in 
tïis clasS of cases to the pàrtiètolar factÉand circumstances of the 
câîse in hand, the majorité 'opinion, after finding facts which ef- 
ifectttàlly disposé of the casé ait bar, proceeds to a général discus- 
sion Of thé f doctrine of prefë^ehtial déMs, and conclûdeS by laying 
down numeïbus ihflexiblë J ahd cast-iron rules for the détermination 
of ail cases which may aritfe in the future. One of thèse rules dé- 
clares; 

"The class of elàims which may bë awarded a préférence in payment over 
the prior mortgage debt in equity is limited to claims for current expenses 
incûrred in the ©rejinary course of the opération, of the mortgaged property 
within a limited time before the appointaient pt '.a. receiver. It does not inelude 
claims for money loaned or for material or làbor furnished to mafee necessary 
bénéficiai and permanent additions m improvements to the mortgaged prop- 
erty." 
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As applied to this case, this mie, for the reasons we stated, is 
obiter dicta, and, moreover, is not law. It is in direct conflict with 
the judgment of this court in Trust Co. v. Riley, 36 U. S. App. 100, 
16 C. C. A. 610, 70 Fed. 32, in which the judge who writes the ma- 
jority opinion in this case wrote the unanimous opinion of the court. 
After a full review of the authorities the court, speaking by Judge 
Sanborn, said: 

"From this brief review of the décisions of the suprême court bearing upon 
this question, we think thèse propositions may properly be deduced: Pirst. 
There are certain claims against a mortgaged railroad, accruing before the 
appointaient of a receiver, which are entitled to a préférence over a prior mort- 
gage debt in payment oui of the earnings of the railroad during the receiver- 
ship, and out of the proceeds of the sale of Its property. Second. It is an in- 
dispensable élément of every such claim that it is founded upon property fur- 
nished or services rendered to the mortgagor which either preserved or en- 
hanced the value of the security of the mortgage debt, and thereby inured 
to the benefit of the mortgagee. Third. Claims of this cliaracter hâve been 
given a préférence over the mortgage debt by thèse décisions on one of two 
grounds,— either on the ground that the mortgage is a lien on the net, and not 
on the gross, income of the railway company; and where that part of the 
income which is applicable to the pa,yment of current expenses of opération, 
proper equipment, and necessary improvements has been diverted to pay in- 
terest on the mortgage debt, or to otherwise benefit the security, and this di- 
version has left claims for thèse expenses unpaid, it is the province and duty 
of the chancellor to restore the diverted fund by taking an equal amount from 
the earnings of the railway company during the receivership, and applying it 
to the payment of thèse claims in préférence to the mortgage debt. Fosdick 
v. Schall; Burnham v. Bowen; St. Louis, A. & T. H. R. Ôo. v. Cleveland, C, 
C. & I. Ey. Co.; Railroad Co. v. Hamilton; Morgan's L. & T. R. & S. S. Co. 
v. Texas Cent. Ry. Co.,— supra." 

Again it is said: 

"Repairs and improvements increase the value of the security of the bond- 
holders." 

It will be observed that among the claims classed as preferential 
by the court are claims "founded upon property furnished or serv- 
ices rendered to the mortgagor, which either preserved or enhanced 
the value of the security of the mortgage debt, and thereby inured 
to the benefit of the mortgagee," and debts incurred for "proper 
equipments and necessary improvements," or any expenditure that 
opérâtes "to otherwise benefit the security." The intervener's claim 
in this case is founded on property furnished to the mortgagor 
which enhanced the value of the security of the mortgage debt, and 
thereby inured to the benefit of the mortgagee. It is for "proper 
equipments and necessary improvements," and was an expenditure 
that operated to benefit the security, so that it falls exactly within 
the rule announced by this court in Trust Co. v. Riley. 

Contrary to the finding of the majority of the court, I find, from 
a careful considération of the facts disclosed by the record, that the 
improvements made were necessary to enable the company to con- 
tinue as a going concern, so far as relates to furnishing lights, and 
to carry out its contract to light the city, and to discharge its obliga- 
tions, under its charter. It is immaterial whether the contract to 
furnish light was profitable or unprofitable to the company. It 
was a ; contract to perform public service of vital importance to the 



154 ''• 10S i-feDBRAIi REPORTER. 

city and its inhft)SitàJats. "' The doctrine that a corporation bound 
by contract to light the streets of a city may with impunity re- 
piidiate that contract whenever it provès to be unprofltable or its 
plant inadéquate to the purpose is not sound. When the company 
entèrçd into a contract tû light the streets of the city, it took upon 
itself the discharge of à public duty which it was bound to perform 
according to the terms of its contract. Neither its insolvency, nor 
the fact that its plant was inadéquate for the purpose, nor the fact, 
if it was a fact, that compliance with its contract entailed a loss, 
would be.received by the Jaw as an excuse for its nonperformance. 
It is conceded that the company was saved $4,000 a year in ex- 
penses by thèse improvements and additions to its plant. The im- 
provements and additions passed to the mortgagees, under the mort- 
gage, and were worth ail or more than they cost. The company 
would hâve been liable to the city for the breacb of its contract to 
light its streets, so that the failure of the company to comply with 
its contract would not relieve it of any loss under the contract, 
but would impose new and additional liabilities upon it. It would, 
moreover, hâve furnisheda ground 1er the forfeiture of its charter. 
It is not necessary to prove that this forfeiture would hâve been 
enforced. It is enough that it might hâve been. The contention of 
the raàjority that, where à company's charter authorizes and re- 
quires it to operate a street railroad and an electric plant suflicient 
to light the streets of a city, it must be regarded as a going concern 
as to both, so long as it opérâtes one of them, and that it cannot, 
therefore, be said that improvements and additions made to one of 
them, without which it must hâve been abandoned, were necessary 
to keep the company a going concern, is too obviously untenable 
to require discussion. In Fosdick v. Schall, supra, without assum- 
ing to enumerate ail the kinds of claims which might be allowed, 
the court speciâed thé followîng: 

"Outgtanding debts for lâbor, supplies, equlpmënt, or permanent improve- 
ment or the mortgaged propérty. as may, under the clrcumstances of thejtar- 
ticular case, appear to bé reasonable.'' 

Again: 

"The lncome.out of which thé mortgageè la to be pàld ls the net income 
obtalned from deducting from the gross earnlngs what ls reqùlred for neces- 
sary opérating and managing éxpenses, proper equlpmënt, and useful improve- 
ments.*' 

In Central Trust Co. v. Wabash St. L. & P. Ry. Co. (C. 0.) 30 Fed, 
332, over $2,000,000 of claims were allowed for borrowed money "in 
ordei* to provide means for thé meeting of its éxpenses and the keep- 
ing of its road in successful opération, and completing its Unes as 
aforèsaid." See Farmers' Loan & Trust Co. v. Kansas City, W. & N. 
W. Ry. Co. (C. C.) 53 Fed. 182. In Trust Co. v. Clark, 26 C. C. A. 397, 
81 Fed. 2^9, préférence wâs given to a claim for a gear wheel and 
pinion. Ih Manhattan Trust Co. v. Sioux City Cable Co. (C. C.) 
76 Fed. 658, for power furnished a street railway. In Railroad Co. 
v. Wilson, 138 U. S. 501, 11 Sup. Ct. 405, 34 L. Ed. 1023, a prefer- 
ential claim was allowed for attorney's fées. In Morrison's Case, 
125 U. S. 591, 8 Sup. Ct. 1004, 31 L. Ed. 825, an allowance was made 
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for damages suffered by reason of an injunction bond to prevent the 
sale of rolling stock. In Manhattan Trust Co. Case (G. C.) 76 Fed. 
658, an allowance for an electric generator. In Miltenberger Case, 
106 U. S. 286, 1 Sup. Ct. 140, 27 L. Ed. 117, claim was allowed for 
the construction of five miles of road, repairs on bridge, purchase 
of engin es, etc.; some of the claims existing before, and some ac- 
cruing after, appointaient of the receiver. In Cleveland, C. & S. 
Ky. Co.'s Case (C. C.) 86 Fed. 73, claim allowed for the construction 
of railroad bridge. In Atkins' Case, 3 Hughes, 307, Fed. Cas. No. 
604, for moneys advanced by bondholders and stockholders to pay 
labor claims. In Farmers' Loan & Trust Co. v. American Water- 
works Co., supra, claim allowed for engines, hydrants, boilers, valves, 
etc., furnished the American Water Company at Omaha. Farmers' 
Loan & Trust Co. v. Northern Pac. R. Co. (C. C.) 71 Fed. 245, claim 
allowed on account of going on an appeal bond, upon the same princi- 
ple as Morrison's Case. In Farmers' Loan & Trust Co.'s Case (G. C.) 
71 Fed. 250, claim allowed for taxes paid. Penn Mut. Life Ins. Co.'s 
Case, 141 Hl. 35, 31 N. E. 138, claim allowed for right of way damages. 
In Southern K. Co. v. Carnegie Steel Co., supra, a claim for steel rails 
was held to be a preferential debt. And in Farmers' Loan & Trust 
Co. v. Lamont, 69 Fed. 23, 16 C. C. A. 364, 32 U. S. App. 480, this court 
held a claim for rent of a waiting room for passengers and an office 
for the company's ticket agent was a preferential debt. 



SAFE-DEPOSIT & TRUST CO. OF PITTSBTTRG r. WRIGHT et al. 

(Circuit Court of Appeals, Third Circuit. November 30, 1900.) 

No. 3, September Term. 

1. JUDGMENTS— COLLATERAL ATTACK. 

In a suit for the partition of lands which were subject to the lien of 
certain judgments, the court cannot, on distribution of the proceeds of 
the lands after their sale, inquire into the considération of the notes on 
whlch a senior judgment was rendered, for the purpose of giving a later 
judgment priority. 

2. Same — Conclusiveness— Judgment Entered on Warrant of Attorney. 

A judgment entered on a warrant of attorney, under the established 
law of Pennsylvania, until reversed or set aside, has ail the qualities and 
conclusive effect of a Judgment on a verdict 
8. Same— Impeachment for Fraud — Junior Lienholder. 

While the holder of a junior judgment may collaterally impeach a senior 
judgment for fraud against himself, to the extent of defeating the priority 
of lien, ne cannot do so on the ground merely that the judgment was fraud- 
aient as against the défendant. 

4. Promissort Note — Considération— Indebtedness of Ancestor. 

A note given by heirs for a debt of their ancestor, which was enforce- 
able against his estate, although It had ceased to be a lien upon his realty, 
is not without considération, so that a judgment rendered thereon can be 
Impeached by the holder of a junior judgment against the makers, in 
the absence of fraud or collusion to defeat the rlghts of such junior créd- 
iter. 

5. Exemption— Waiver. 

Under the law of Pennsylvania, the right of exemption 1s a personal priv- 
ilège, which may be waived; and a waiver of such right in a note under 
seal, which has passed Into judgment, is irrévocable. 
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- n Q$iitè&j$oÛ Circuit Court of the Unïtèd States for the Western 
District ctf Pennsylvania. 

W. Gv éhwler, for appellant. 
E. IL Lindsey, for appellees. 

Béfore DALLAIS and GRAY, Circuit Judges, and BRADFOED, 
District Judge. 

GBAY, Circuit Judge. This is an appeal from the order and de- 
crée ôf the circuit court of the United States for the Western dis- 
trict of Pennsylvania sustâiiiing the exceptions flled by the Second 
National Bânk of Brownsville, Pa., to thé master's report on distri- 
bution bf the funds realized by him from the sale of certain real 
estate under proceedings instituted in s"aid circuit court for partition 
of the said real estate among heirs at law of Thomas S. Wright, late 
of Fayette county, Pennsylvania, deceased, who died intestate and 
seised of said real estate. Thomas S. Wright died intestate Novem- 
ber 7, 1893, leaving to survive him a widow, Nancy Wright, and the 
following named children : Harry S. Wright, John A. Wright, Wil- 
liam D. Wright, Moses Wright, Bessié Wright, and Thomas S. 
Wright, ail of whom were of làwful âge at the time of the said pro- 
ceedings and sale of said real estate, and Charles S. Wright, a minor, 
and Nancy Wright Gribble, minor daughtër of Nancy Wright Grib- 
ble, deceased, who was a daughtër of the said intestate. This suit 
or proceeding in partition was instituted by Harry S. Wright, above 
named, one of the co-pârceners, and a citizen of the state of Illinois, 
against the widow, Nancy Wright, and his brothers and sisters 
above named, the other co-parceners, ail of whom were citizens of 
the state of Pennsylvania. Charles S. Wright and Nancy Wright 
Gribble, the minors, àppeaj*ëd by their guardian, William Parkhill. 
At the tiip,e pf his death the said Thomas S. Wright was indebted 
to the Second iiational Bank of Brownsville on certain bankable 
notes. No suits were brought on thèse notes by the bank within 
two years after Wright's death, and under the laws of Pennsylvania 
t$e. lien for the debt thus evïdenced agalinst the real estate expired, 
although the debt itself survived, and judgment was recoverable on 
the same in a suit against the estate. In January, 1897, more than 
three- yeârs afte#the death of Thomas S. -Wright, and after the ex- 
piration of the lien for the debt due from him to the bank, the widow, 
Nancy Wright, ahd âve of the decedeht's children, namëly, Harry 
S., Moses, John A., William D., and Beissie Wright, ail sui juris, 
executed umdeï their hands and seals, ahd delivered to the bank, a 
note cohtaMnjl ' a warrant of attorney, with a confession of judg- 
meût for $8$u£ "the amount of Thomas S. Wright's indebtedness to 
the bank., fjKie in^gmènt note, was dated January 21, 1897, was pay- 
able 12 months after date, with interest from May 1, 1897, at the 
rate of 5 per cent., and contained a waiver of exemptions. The judg- 
ment upon this note attd warrant was entered in a Pennsylvania 
stâte Court of Cdmpetent jurisdictipfi on January 29, 1897, and was 
the flrst lien on the real estate, of which the défendants above nam- 
ed, as heirs at law of their father, were co-parceners, and therefore 
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became the flrst lien on the proceeds of the sale of the same, winch 
were in the court below for distribution. The sale was made clear 
of ail liens by a master, under a decree of the court. Two contest- 
ing junior judgments against the same défendants were entered in 
the state court, on warrants to confess judgment, on March 28, 
1898,— one in favor of Nancy Wright, for $1,485; the other in favor 
of Harry g. Wright, administrator of Thomas S. Wright, deceased, 
for $1,716.91. The master appointed by the court to make the sale 
was also directed to make distribution of the proceeds and report 
his findings to the court. Ail thèse judgments were against the 
widow and children of the intestate, and were liens upon their sev- 
eral interests in thèse lands, as derived from him. There were 
no judgments against the intestate, Thomas S. Wright, and no liens 
against thèse lands, other than those appertaining to the said judg- 
ments against the said co-parceners and widow. It was contended 
in behalf of the plaintiffs in the two junior judgments against the 
heirs at law that the prior judgment against them should be dis- 
allowed as a lien upon the fund, on the ground that it Yv T as given 
without considération, and because, as was also asserted by counsel 
in his argument before the master, said judgment was entered by 
collusion and in fraud of subséquent judgment creditors. As to this 
assertion there was no independent évidence whatever. 

In the return of the distribution made by the master, the judg- 
ment in favor of the Second National Bank, above referred to, was 
postponed to the subséquent judgment entered in favor of Harry 
S. Wright, administrator of Thomas S. Wright, deceased, against 
himself, individually, and the other heirs at law, on the ground 
that the note on which judgment was entered in favor of the bank 
was without considération, and voluntary on the part of Nancy 
Wright and the heirs at law who executed it. The judgment against 
the same heirs at law in favor of Nancy Wright, however, was not 
allowed this préférence, on the ground that Nancy Wright had vol- 
untarily executed under seal the note and warrant of attorney given 
to the bank, upon which judgment in its favor was entered, and 
had thereby consented to the exécution of the same by her sons. 
The note, therefore, it was said, could not be a fraud as to her. It 
thus appears that the master assumed to examine the considération 
of the obligations upon which the judgments had been entered, and 
to détermine whether the prior judgment of the bank should or 
should not be postponed in the distribution to those subsequently 
entered. This was clearly a collatéral attack upon the prior judg- 
ment, and as such within the inhibition of the rule universally ap- 
plied in such cases. Judgments and decrees of courts having ju- 
risdiction of the person and subject-matter, regularly entered, im- 
port verity; and the policy of the law forbids that the solemn judg- 
ments of courts of justice should be set aside, or their efficacy im- 
paired or interfered with, except in a manner and by a direct pro- 
ceeding as solemn and regular as that in which the pronouncement 
of the judgment itself was made. This was the view of the court 
below, which accordingly allowed the exceptions to the master's 
report, and ordered distribution to be made upon the judgments in 
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fhô orderof their priority. In this we think the leanied judge of 
the cpui^ ^plo^ was clearly right. 

^ejpçfeaent in favor of the t>ank was entered on a warrant of 
attorney, but was, in the language of the learned judge below, "as 
much an act of tne court as if it were formally pronounced on nil 
dic|t or a cognovit, anduntil it is reversed or set aside it has ail the 
qualities and conclusive effect of a judgment on a verdict." The 
décisions of the suprême court of Pennsylvania in Braddee v. Brown- 
field, 4 .Watts, 474, and Lennig's Àppéal, 93 Pa. St. 307, referred 
to by the learned judge below, establish this proposition as the law 
of Pennsylvania. 

This judgment, then, in favor of the bank, was a first lien upon 
the prqperty which had been sold, and was conclusive upon the 
master in, making distribution of the proceeds of sale. Neither he, 
nor the court of which he was an officer, could in this proceeding 
for partition do otherwise than recognize this judgment in ail its 
efficiency, and give to it the priority which apparently belonged to 
it on the records of the court in which it was rendered. No juris- 
diction e^isted in the court below, in this collatéral proceeding, to 
question the bona fides of the note upon which the judgment was 
entered, or to otherwise attack the integrity of its record. No péti- 
tion or statement was filed before the master by the creditors in the 
junior judgments alleging fraud or collusion. In fact, nothing in 
the way of pleadings, or substitutes therefor, were filed in the case 
for the purpose of attacking the validity of the judgment, or its 
right to priority of lien as against the plaintifCs or holders of the 
junior judgments. If there is irregularity or error in the judgment 
of a court having jurisdiction. of the subject-matter and the parties, 
it cannot for that be impeached in a collatéral proceeding. It "can 
only be vacated on motion in the court in which it was rendered, 
or reversed for error in an appellate jurisdiction." It is well settled, 
however, that fraud in the entry or obtaining of a judgment may be 
shown in a collatéral proceeding by others than the parties to the 
judgment* where such fraud affects injuriously the interests of such 
others. The defotor or défendant in a judgment will be allowed, in 
a proper proceeding, to show fraud, as against himself, practiced 
by the plaintiff in obtaining the judgmentj but such fraud against 
the debtor or défendant, merely, will not avail third parties, such 
as the holders of junior judgments, for the purpose of affecting the 
lien of the prior judgment The fraud that can be taken advai»- 
tage of by third parties must be such as affects them; that is, the 
entry or obtaining of the judgment sought to be impeached must be 
a fraud upon the interests or rights of such third parties, whether it 
be a fraud on the défendant or debtor or not. From this, of course, 
it follows that, though a judgment be fraudulently obtained as 
against the défendant, it may not be a fraud as against third par- 
ties. It has become a well : settled rule, therefore, that subséquent 
creditors and plaintiff s in junior judgments may collaterally im- 
peach the senior judgment as having! been entered or obtained by 
collusion between plaintiff and défendant, with intent to defraud 
or hinder such subséquent creditors. In such case, if the impeach- 
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ment be successful, the effect is not to vacate the judgment, but only 
to disallow its interfering lien, so far as such subséquent créditera 
are concerned, leaving it in force as between the original parties, 
and for ail other purposes. Fraud, bowever, cannot be presumed in 
such a case. The collusion and fraudulent intent should be alleged 
in some appropriate written statement or pleading, and it must in 
ail cases be satisfactorily proved. In the case before us there was 
no allégation of such collusion and fraudulent intent, except such 
as was made ore tenus by counsel to the master, and no évidence 
whatever that such had been practiced against the contesting judg- 
ment creditors. The only testimony relied upon for that purpose 
by counsel in the argument was that of one of the défendants, to the 
effect that the judgment in favor of the bank was without consid- 
ération and voluntary, because it was given by the heirs at law and 
widow, for no indebtedness of their own to the bank, but solely for 
that of the intestate. And the master's finding merely states that 
the bank's judgment "is without considération, except the pre- 
existing debts of Thomas S. Wright [the intestate], and that the 
judgment note or bond upon which it is entered is voluntary." 
Want of considération, bowever, is not of itself sufficient to support 
a collatéral attack upon a judgment. Not even when coupled with 
fraud upon the défendants is it sufficient, as is clearly stated in 
Thompson's Appeal, 57 Pa. St. 175. Fraud upon the défendant in 
the judgment attacked is not necessarily fraud against the junior 
judgment creditors. Upon the évidence disclosed in the record, and 
upon the master's finding of fact, as above stated, we think there is 
an entire failure to show collusion with fraudulent intent, or with 
what amounts to fraudulent intent, against thèse attacking junior 
judgment creditors, and that upon this ground alone the judgment 
of the court below, sustaining the exceptions to the master's report, 
should be affirmed. The whole contention of appellant is founded 
on the assumption that the note to the bank, upon which judgment 
was confessed, was without considération, and therefore void as 
against subséquent creditors. We hâve already shown the inefficacy 
of this contention in this case, even if such assumption were true. 
But we do not think that it is true. The lands of thèse défendants, 
which were subject to the lien of the judgments against them, had 
devolved upon them as the heirs at law and widow of the intestate, 
and for two years after his death were subject to a lien for the in- 
debtedness of the intestate to the bank. The bank had lost that 
lien by not prosecuting its claim within that period. The debt was 
not, however, extinguished, and would hâve supported a suit against 
the administration of the intestate's estate. The giving of the note, 
with warrant to confess judgment, by the widow and heirs at law, 
was in effect a continuance of that lien against the same lands in 
their hands, and a récognition of a moral obligation to restore to 
the plaintif? the légal advantage of which it had been deprived by 
opération of law. The notes thus given corne clearly within the 
rule which sanctions a promise made in considération of a pre- 
existing légal obligation, though at the time determined by a posi- 
tive légal requirement. Such a moral obligation is now universally 
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reoçgnlzed in American. and Engljsb, jurisprudence as ^officient con- 
sidération to support'a promise. 

The court below was àlsp right in allowing the exceptions to the 
master's finding that Nancy Wright and Bessie Wright were enti- 
tled to the exemption under the laWj of Pennsylvania, which. they 
had expressly waived. We quote and adopt the language of the 
learned judge in the court below: 

"In Pennsylvania it is conclusively settlfld that the statutory exemption 
is a personal privilège, and may be waived. "Case v. Dunmore, 23 Pa. St. 93; 
Bowman Y. Smlley, 31 Pa. St 225. Hère the 'faàiver wasin writing and under 
seal, and ft had become part of the judgmeiït. Clearly it was irrévocable. 
Id. In the case of Hoffman v. McDermônd, 1 Pittsb. R. 197, cited by the 
mâster, the waiver was oral and without considérations" 

It follows, o* course, that the court* below was right in approving 
the master's action in refusing to postpone the bank's judgment to 
that of Nancy Wright. The bank's jiidgment was entitled to the 
priority which was evidenced by the record, and the order and de- 
cree of the court in the premises is k'ccordingly afflrmed. 



HATES v. FIDELITY. INSURANCE, TRUST & SAFE-DEPOSIT OO. 

(Circuit Court, E. D. Pennsylvania. December 7, 1900.) 

No. 6."'. 

National Banks— Assessment on Sharehom>ers— Liabilïty of Pledgee. 

A pledgee of shares of stock in. a national bank, with a power of attorney 
In blank to transfer. the same indorsed ftereon and signed by the pledgor, 
does not become liable as owner for an assessmgnt thereon by causing 
them to bë 'trânsferred on the books of- thè bank to a third person for the 
purpose ôf being held by hlm as trustée f dr both parties, and In accordance 
with the çontract of pledge, although the pledgor did not expressly author- 
Ize such transfer. 

On Motion for New Trial. 

J. G. Johnson and Asa W. Waters, for plaintiff . 
R. C. Dale, for défendant. 

McPHEESON, J. B., District Judge. I think that the facts in this 
case do not differ materiàlly f rom the facts in Anderson v. Warehouse 
Co., 111 TJ.'S, 479, 4 Sup. Ct. 525, 28 L. 1 Ed. 478, and therefore that 
in accordance with that décision; which was recôgnized as correct in 
Pauly v. Trust Co., 165 U. 8. 606, 1.7 Sup. Ct. 465, 41 L. Ed. 844, 
this motion must be refused. , In the last-named case several rules 
relatihg to the liability of ; sharehôlders in national banking asso- 
ciations were laid down bjr the- suprême court, and the fourth of 
thèse rules (to be found at the foot of page 619, 165 U. S., page 470, 
17 Sup. Ct., and page 849, 41 L. Ed.) is evidently founded upon An- 
derson v. Warehouse Cô. The ruïé is as follows: 

"That if one 1 receives shâre's of stock, in a national banking association as 
collatéral security'tô him for â debt due from the owner, with power of attor- 
ney authorizing bim to transfer the same on the books of the association, and, 
being unwilllng to incur the responsibiiities of a shareholder as prescribed by 
the statute, causes the shares to be transferred on such books to another under 
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an agreement that they are to be held as security for the debt due from the 
real owner to his creditor,— the latter acting in good faith, and for the purpose 
only of securing the payment of that debt, without incurring the responsibility 
of a shareholder — he, the creditor, will not, although the real owner inay, be 
treated as a shareholder, within the meaning of section 5151 of the Uevised 
Statutes." 

The case now before me cornes precisely within this rule, except 
that there was no proof ôf an express agreement that the shares 
transferred to Hand on the books of the bank should be held as 
security for the debt due from the Delamaters, the pledgors and the 
real owners of the shares, to the Fidelity Company, the creditor and 
pledgee. It does not seem to me, however, that this différence is 
important, because the jury hâve found as a fact that the shares 
were always thus held by Hand as security, and that, when the 
Fidelity Company caused the name of Hand to be inserted in the 
blank powers of attorney signed by the pledgors, the company did 
so with the intention, not of converting the shares to their own pur- 
poses, or of treating them as if the company was the real owner, but 
solely with the intention that Hand should hold them as trustée for 
ail the parties concerned. This being the fact, and Hand's title be- 
ing thus in reality a title in trust for both parties to the pledge, I 
think it should make no différence that the pledgors did not formally 
agrée that the shares should be transferred. Even if they had re- 
fused to agrée to the transfer, they hâve suffered no harm or injury, 
and it is difficult to see upon what ground they could be heard to 
complain. They are not complaining or seeking relief, — certainly 
not in this suit, to which they are not parties, — but, even if they 
themselves were complaining of the transfer because they did not 
agrée to it expressly, I should still adhère to the opinion that I ex- 
pressed at the trial, namely, that when they indorsed the certificates 
in blank, and delivered them as collatéral security to the Fidelity 
Company to hold as pledged for the loan, the pledgors thus author- 
ized the company to transfer the certificates to a third person, to 
be held by him in accordance with, but not in opposition to, the 
terms of the contract of pledge. Hand did hold the shares, as the 
jury hâve found, in accordance with the original contract of pledge, 
and I think, therefore, that the transfer to him was impliedly au- 
thorized by the indorsement in blank and the delivery of the shares 
to the pledgee. A new trial is refused. 



ST. MATTHEW'S SAV. BANK v. FIDELITY & CASUALTY CO. OF 

NEW YORK. 

(Circuit Court, D. South Carolina. December 6, 1900.) 

1. Costs— Trial before Spécial Master. 

Where an action at law is referred by agreement to a spécial master, 
who tries and détermines ail questions of both law and fact, the proceed- 
ing before him is équivalent to a trial by the court or jury, for the purpose 
of the taxation of costs, under Rev. St. § 824, and the successful party is 
entitled to a docket fee of $20; but the testimony of witnesses, given orally 
before the master for the purpose of such trial only, although taken by a 
stenographer and returned with his report, does not constitute "dépositions 
105 F.-ll 
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''.'". takén ànd admitted in évidence in a cause," for each of whlch a fee of 

$2.50 may be taxed. 
2. ■ -Saies— Witness Fées. 

The fées of a witness are taxable, where his attendancë and examinât! on 
werë rèquired in good faith, although he was not served with a subpœna. 
3. Samb— Sebvicb of Subpœnas. 

A charge by a isheriff for serving subpœnas in an action in a fédéral 
court cannot be taxed as costs where it is not shown that he was acting 
for the marshal. 

On Exceptions by Défendant to the Olerk's Taxation of Costs. 

B. A. Hagood, for plaintif^ . 
Mordecai & Gadsden, for défendant. 

SIMONTON, Circuit Judge. This case cornes up on a question of 
costs. Thèse hâve been taxed by the clerk, and défendant has ex- 
cepted to the taxation. The case was at law. The cause of action 
was upon a surety or indemnity bond given to the plaintiff, the St. 
Matthew's Savings Bank, for the actions and defaults of its cashier, 
by the défendant, the Pidelity & Gasualty Company of New York. 
Inasnmch as the case involved the examination and vouching of a 
long and intricate account, it was, by a consent order, referred to 
Hon. James F. Izlar, as spécial master, to hear and décide ail the 
issues of law and fact involved therein. The cause was heard be- 
fore the spécial master, and each witness was examined before him 
ore tenus. A stenographer was présent, who took in writing the 
évidence as detailed by the witnesses. This évidence accompanied 
the report of the spécial master, made after the hearing. The cir- 
cuit court treated the flndings of the master as if they were a spécial 
verdict, and confirmed them. Judgment was then entered for the 
plaintiff. The case was taken by writ of error to the circuit court 
of appeals, which affirmed the judgment beïow. 

The plaintiff claimed, and the clerk allowed, a docket fee of $20. 
The défendant contends that the taxation should be $10, under the 
provision of section 824, Rev. St., "In cases at law when judgment is 
rendered without a jury [docket fee] $10.00." But the same section 
provides, "On a trial before a jury in civil and criminal causes or 
before référées or on a final hearing in equity or admiralty, a docket 
fee of $20.00," This case, clearly, was a trial before a référée. The 
exception is disallowed. 

Fifty-eight witnesses were examined before the spécial master, 
and their testimony taken, as above stated. For each of thèse plain- 
tiff has claimed and the clerk has allowed $2.50, under the provi- 
sion of this section, "For each déposition taken and admitted in évi- 
dence $2.50." There is no doubt that when cases both in equity and 
admiralty hâve been referred to an examiner, to take and report the 
testimony, and when, in obédience to such an order, the master, réf- 
érée, or examiner reports that the testimony has been taken and 
duly reported for, and used in évidence at, a trial before the court, 
the reported évidence of each witness has been treated as a déposi- 
tion, and the fee allowed the attorneys. The Sallie P. Linderman 
(D. C.) 22 Fed. 557; Eock-Boring Co. v. Sheldon (C. C.) 28 Fed. 217. 
The question is exhaustively discussed, and the charge allowed, by 
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Judge Hammond (Jackson, Circuit Judge, concurring) in Ferguson v. 
Dent (C. 0.) 46 Fed. 88. In ail of thèse cases the testimony was 
taken to be used thereafter in the trial of the case, and was so used. 
And so they came within the précise words of the statute, "a déposi- 
tion taken, and admitted in évidence in a cause." But the case at 
bar was a trial before the spécial master, and the testimony was 
taken before him ore tenus, for the purposes of that trial. The lan- 
guage of the statute, properly construed, means dépositions taken, 
and when so taken, after having been so taken, admitted in évi- 
dence in a case. The dépositions in this case were not so taken. 
No one would say that when witnesses are examined before the 
jury or before the court, and their évidence taken by a stenographer, 
the évidence so taken would entitle the successful party to thèse 
costs. Nor will they be allowed when by consent of parties the 
cause was tried before a spécial master, and the évidence taken for 
his décision. The exception is sustained. 

The plaintiff bas taxed up as costs, disbursements for per diem 
and mileage of witnesses, $112.20. Défendant objects to this, as 
none of thèse witnesses was under subpcena. "A witness does not 
lose his right to his fées merely because he was not subpcenaed, if 
attendance and examination were required in good faith." Fost. 
Fed. Prac. 637; United States v. Sanborn (C. C.) 28 Fed. 299; The 
Vernon (D. C.) 36 Fed. 113; The Syracuse (C. C.) 36 Fed. 830; East- 
man v. Sherry (C. C.) 37 Fed. 844; Sloss Iron & Steel Co. v. South 
Carolina & G. B, Co., 29 C. C. A. 50, 75 Fed. 106; Hanchett v. Humph- 
rey (C. C.) 93 Fed. 895. In this last case ail the cases are reviewed. 
This exception is overruled. 

The last item excepted to is the charge of John H. Dukes, sheriff 
of Orangeburg county, for serving subpœnas. There is nothing to 
show that he was acting for the marshal, and the fee bill makes no 
provision for such a case. The exception is allowed. The clerk will 
correct the taxation in accord with this opinion. 
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(Circuit Court of Appeals, Eighth Circuit. November 14, 1900.) 

No 1,410. 

1. Toets — Injurt to Another's Business— Effect of Wbongful Intbnt. 

The right to offer property for sale, and to fis the price at which it may 
be bought, is an incident to its ownership, and any loss which a third 
party may sustain in conséquence of the exercise of that right is damnum 
absque injuria. The right to make such an offer being undoubted, and 
the offer in itself lawful, it cannot be converted into an actionable wrong 
by an allégation that it was made with the intent and for the purpose of 
injuring another owner of similar property by depreciating its market 
value. 

2. Same. 

Plaintiff alleged in its pétition that it was a manufacturer of calicoes of 
certain designated brands and styles, which it sold in large quantities, at 
stated priées, to jobbers in St. Louis; that défendants, who were jobbers 
in that city, haying on hand a limited quantity of calicoes of such brands 
and styles, issued circulars to retail dealers, in which they offered to sell 



164 105 FEDERAL REPORTER. 

the same, so long as their stock should last, at prlces below those asked 
and received frOfti jobbers by plaintiff; that such action was taken by 
défendants, as plaintiff was informed and believed, for the purpose of 
injuring the business of the plaintiff, and not for any legitimate trade pur- 
pose of their own; and that the effect of such action was to injure and de- 
stroy plaintlff's tradë In St. Louis and the country tributary thereto, and 
to cause other jobbers to cancel their orders to plaintiff, or to compel plain- 
tiff to reduce its priées, thereby causing it loss and damage in a sum 
stated. Held, that such pétition did not state a cause of action for the 
recovery of damages. 
8. Samb— Actions— Pleading. 

A pétition alleging that défendants, by offering to sell to the retail trade 
certain goods owned by them, and manufactured by plaintiff, at priées 
lower than those at whlch plaintiff sold the same style and brand of 
goods to jobbers, with the intent and purpose of injuring plaintlff's busi- 
ness, câused jobbers to cancel contraets with plaintiff for ihe purchase of 
such goods, is Insufflaient to state a cause of action for the recovery of 
damages for maliciously causing plaintiff 's customers to break their con- 
tacts, where it does not name any of the persons with whom such con- 
tacts existed, nor allège that such persons were not privileged to cancel 
their orders, nor the spécial damages resulting from the breach of any 
pàrticular contract. 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the East- 
ern District of Missouri. 

Tbis Case was determlned below on a demurrer to the plaintiff's pétition, 
whieh was gustained, and a final judgment was entered against the Passaic 
Print Works, the plaintiff below, it having declined to plead further. The 
plaintlff's pétition contamed the following allégations: That the plaintiff was 
a corporation organized iihder the laws of the state of New Jersey, and engaged 
in the manufacture of prints or calicoes at Passaic, in that state. That prior 
to February 1 25, 1899, it had been engaged for more than 15 years in the manu- 
facture. ;of prints or calicoes, and by careful management of its business had 
earned a réputation of manufacturing a high elass of such goods. That it 
sold its goods, through Its selling agents, to jobbers or wholesale dealers 
throughout the United States, who in ttirn sold the same to the retail trade. 
That the city of St. Louis, Mo., was ône ,of the markets in whieh its prints 
or calicoes were sold at wholesale, and that it had a large and prosperous trade 
in that city; that among the goods by it manufactured and sold were four 
brands of calicoes known as "Trouville Mourning Prints," "Central Park Shirt- 
ings," "Blmpra- Fancy Prints," and "Ramona Fancy Prints," ail of whieh were 
of a kind largely purchàséd by jobbers in the St. Louis market, being well 
suited to the retail trade tributary thereto. That its selling agents had fixed 
the priée for said brands of calicoes for the seasoh of 1899 as follows: For 
the Trouville mourning prints, 3% cents a yard, less a discount of 5 per cent, 
and 2 per cent.; for the Central Park shirtings, 3*£ cents a yard, less a dis- 
count of 5 per. cent, and 2 per cent; for the Flmora fancy prints, 4% cents 
per yard, less a discount .of 10 per cent, and 2 per cent; and for the Ramona 
fancy prints, 4 cents per yard, less a discount of 5 per cent. That at the 
date aforesaid the blank çlotb from whieh such calicoes were made was selling 
at 2% cents per yard, and that the price above specified for the finished product 
was its priée at Passaic, N, J., without the addition of any freight. It wa* 
fùrther alleged that prior tO February 25, 1899, the plaintiff had received orders 
for a large amount of the several kinds of prints aforesaid at the priées above 
specified from several large wholesale dealers doing business in the city of 
St. Louis, and "that on or about the 25th day of February, 1899, the said de- 
fendants (to wit, the Ely & Walker Dry-Goods Company et al.), combining and 
conspiring among themselves and with others to the plaintiff unknown, and 
maliciously intehding to Injure the business of the said plaintiff, and to cause 
it great loss in môney, and to break up and ruin the plaintiff's trade among the 
jobbers in St. Louis, maliciously caused a circular in the name of the said 



PASSAIC PRINT WORKS V. ELY & WALKER DRY-GOOPS CO. 165 

défendant corporation to be issued and sent ont to the retail trade tributary to 
St. Louis, which said circular was in words and figures following; that is to 
say: 'Ely & Walker Dry-Goods Oo. We beg to call your attention to the fol- 
lowing items at priées that cannot be replaced, and request you to order 
promptly if interested, to secure first sélection of styles. Priées for ail items 
subject to change without notice, and orders accepted only for stock on hand.' " 
Then followed a long list of various brands of cloth, with a spécification of the 
priées at which the various brands would be sold, and among them the follow- 
ing: "Trouville mourning prints, as long as they last, 3%; Central Park and 
Boat Club shirting prints, as long as they last, 2%; Elmora and Ramona fancy 
prints, as long as they last, 3%." It was next averred tbat the plaintiff had 
not sold to the défendant corporation or to either of the individual défendants 
any of the aforesaid prints or calicoes of its manufacture for a period of about 
one year prior to February 25, 1899; that it had never sold to said défendants 
any Elmoras or Ramonas; that, if said défendant had any of said last-men- 
tioned prints, it had purchased them at second-hand; that as it was informed 
and believed the défendants had but a small quantity of such goods to sell, and 
for that reason qualified its offer to sell by inserting in its circular the words 
"as long as they last"; and that the priée named in said circular for the afore- 
said four brands of prints of its manufacture was less than the price charged 
by the plaintiff for said prints, it having universally charged for said prints 
for delivery in the spring of 1899 the several priées therefor heretofore speci- 
fied. It was next averred that the effect of the aforesaid circular was to adver- 
tise to the retail trade tributary to the eity of St. Louis that the four brands 
of calicoes aforesaid of the plaintiff's manufacture could be purchased at a 
less price from the défendant corporation than they could be from other job- 
bers in the city of St. Louis to whom the plaintiff had sold large quantifies 
thereof, and to cause said other jobbers to either cancel their orders. or to 
compel the plaintiff to make a rebate on the price of its goods in order that 
other jobbers might meet the priées so specified in the defendant's circular, 
and to break up, injure, and destroy the sale and trade in such prints in the 
St. Louis market and in the country tributary thereto, except at greatly redueed 
priées. It was also alleged, but on information and belief, that the quotations 
aforesaid in the defendant's circular were made for the purpose of injuring 
and destroying the plaintiff's trade in the manner last stated, and that in 
conséquence of the issuance of said circular the plaintiff had lost profits on 
sales which it otherwise might hâve made to the amount of $10,000, and had 
been further damaged by having to change the name of its goods and by hav- 
ing their identity lost to the amount of $20,000, and had also been further dam- 
aged by the malicious acts complained of to the amount of $20,000; making 
its total loss $50,000, for which sum it prayed judgment. 

Edwin C. Hoyt (George W. Lubke, Hugo Muench, Frederick B. 
Van Vorst, Walter T. Eosen, and W. A. Underwood, on the brief), for 
plaintiff in error. 

William B. Thompson (Ford W. Thompson, on the brief), for de- 
fendants in error. 

Before OALDWELL, SANBOEN, and THAYEE, Circuit Judges. 

* THAYEE, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The complaint filed in the lower court, the substance of which has 
been stated, shows by necessary intendment that when the circular 
of the défendant company was issued it had in stock a limited quan- 
tity of the four brands of calico of the plaintiff's manufacture which 
are therein described. The circular stated, in substance, that the 
défendant had such calicoes in stock, and the complaint did not deny 
that fact, but admitted it by averring that "the défendant corpora- 
tino had but a small quantity of such goods to sell, and for that rea- 
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son qualifiée, îts offer to sell by inserting in the circular after tlie 
name oi the goods the words, 'as long as they last.' " Moreover, the 
owner of property, real or personal, has an undoubted right to sell it 
and to offer it for sale at whatever price he deems proper, although 
the effect of such offer may be to depreciate the market value of the 
commodity which he thus offers, and incidentally to occasion loss to 
third parties who hâve the same kind or species of property for sale. 
The right to offer property for sale, and to fix the price at which it 
may be bought, is incident to the ownership of property, and the loss 
which a third party sustains in conséquence of the exercise of that 
right is damnum absque injuria. We are thus confronted with the 
inquiry whether the motive which influenced the défendant company 
to offer for sale such calicoes of the plaintiff's manufacture as they 
had in stock at the price named in its circular, conceding such motive 
to hâve been as alleged in the complaint, changed the complexion of 
the act, and rendered the same unlawful, when, but for the motive 
of the actor, it would hâve been clearly lawful. It is common learn- 
ing that a bad motive — such as an intent to hinder, delay, and de- 
fraud creditors, by virtue of St. 13 Eliz. c. 5, and possibly by the rules 
of the common law— will render a conveyance or transfer of prop- 
erty void which, but for the bad motive, would hâve been valid. So, 
also, one who sets the machinery of the law in motion without prob- 
able cause, and for the sole purpose of injuring the réputation of 
another, or subjecting him to loss and expense, is guilty of an un- 
lawful act which would hâve beeïi lawful but for the improper mo- 
tive. And one who, by virtue of his situation, has a qualifled privi- 
lège to make defamatory statements concerning another, may be de- 
prived of the benefit of that privilège by proof that it was not exer- 
cised in good faith, but in pursuance of a malicious intent to injure 
the person concerning whom the defamatory statement or statements 
were made. Poil. Torts (Webb's Ed.) pp. 331-335, and cases there 
cited. There is also some authority for saying that one who ma- 
liciously (that is, with intent to obtain some personal benefit at an- 
other's loss or expense) induces another to break his contract with 
a third party thereby commits an actionable wrong if spécial dam- 
age is disclosed, although the act done would hâve been lawful if 
the wrongful motive had been absent. Lumley v. Gye, 2 El. & Bl. 
216; Bowen v. Hall, 6 Q. B. Div. 333; Walker v. Cronin, 107 Mass. 
555. And see Poil. Torts (Webb's Ed.) pp. 668-673. Aside from 
cases of the latter kind, it is a gênerai rule that the bad motive which 
inspires an act will not change its complexion, and render it unlaw- 
ful, if otherwise the act was done in the exercise of an undoubted 
right. Or, as has sometimes been said, "when an act done is, apart 
from the feelings which prompted it, légal, the civil law ought to 
take no cognizance of its motive." The question as to how far and 
under what circumstances a bad purpose will render an act action- 
able which, considered by itself, and without référence to the pur- 
pose which prompted it, is lawful, has been so much discussed since 
the décision in Allen v. Flood [1898] 1 App. Cas. 1, that it would be 
profitless to indulge in further comment. It has been well observed 
that it would be dangerous to the peace of society to admit the doc- 
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trine that any lawful act can be transformed prima facie into an 
actionable wrong by a simple allégation that the act was inspired by 
malice or ill will, or by an improper motive. It is wiser, therefore, 
to exclude any inquiry into the motives of men when their actions 
are lawful, except in those cases where it is well established that 
malice is an essential ingrédient of the cause of action, or in those 
cases where, the act done being wrongful, proof of a bad motive will 
serve to exaggerate the damages. 

The case at bar falls within neither of the exceptions to the gên- 
erai rule above stated, — that, if an act is done in the exercise of an 
undoubted right, and is lawful, the motive of the actor is imma- 
terial. No one can dispute the right of the défendant company to 
offer for sale goods that it owned and were in its possession, whether 
the quantity was great or small, for such a price as it deemed proper. 
This was the outward visible act of which complaint is made, and, 
being lawful, the law will not hold it to be otherwise because of a 
secret purpose entertained by the défendant company to inflict loss 
on the plaintiff by compelling it to reduce the cost of a certain kind 
of its prints or calicœs. 

Nor is the complaint aided in any respect by référence to the law 
of conspiracy, since the only object that the défendants had in view 
which the law will consider was the disposition or sale of certain 
goods which the défendant corporation had the right to sell; and 
the means employed to accomplish that end, namely, placing them 
on the market at a reduced cost, were also lawful. 

In the brief filed in behalf of the plaintiff in error it is suggested 
flnally that the complaint may be sustained on the ground that it 
states a good cause of action for maliciously causing certain persons 
to break or cancel their contracts with the plaintiff, but we think it 
quite obvious that the complaint was not framed with a view of stat- 
ing a cause of action of that nature, and that it is insufficient for that 
purpose. It does not give the name of any person or corporation 
with whom the plaintiff had a contract for the sale of its prints 
which was subsequently broken in conséquence of the wrongful acts 
of the défendant. Neither does it show that it had accepted any 
orders for goods which the jobber was not privileged to cancel at his 
pleasure. Nor does it allège any spécial damage incident to the 
breach of any particular contract. In view of ail the allégations 
which the complaint contains it is manifest, we think, that it was 
framed with a view of recovering on the broad ground that the issu- 
ance of the circular was unlawful and actionable, provided the mo- 
tive of the défendant company in issuing it was to occasion loss or 
inconvenience to the plaintiff. 

We are of opinion that the complaint did not state a cause of ac- 
tion, as the trial court held, and the judgment below is therefore 
affirmed. 

SANBOEN, Circuit Judge (dissenting). I cannot concur in the 
opinion of the majority in this case because the pétition allèges that 
the défendants, by their advertisement of the goods manufactured 
by plaintiff, without any legitimate trade purpose, prevented job- 
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bera from purchasing goods of the plaintiff, and caused those who 
ha,cj[ jagreed to purcha?e from it to câncel their orders unless the 
plaintiff would make them a rebate, so that the plaintiff sustained 
damage in the sum of MJjQOO. In my opinion, the gravamen of this 
cause -of, action is not the; malicious intent or purpose of the dé- 
fendants, but it is their wwhgful act of interfering with the plain- 
tiff?s business, of preventing sales that it would hâve made, and of 
causing the cancellation of orders to, or contracts of purchase from, 
the plaintiff already made* This act, without any allégation or aver- 
ment pf intent or purpose,, was itself wrôngful, unless it was done for 
a justifiable purpose. Thp act of intérfering with and injuring the 
trade or business of the plaintiff witijiput justifiable cause entitled 
the plaMtiff to damages. It is conceded that, if the défendants had 
advertised thèse prints |pjp any légitimité trade purpose, for the pur- 
pose of selling them for gain for themselves, for the. purpose of con- 
verting them into money because they preferred their advertised 
price to the goods, or for the purpose of competing in trade with the 
plaintiff, they would baye tyad a justifiable cause for inflicting upon 
it the damages of which it cdmplains, and thèse damages would then 
hâve beeri damnum absque injuria. But, if they had advertised 
them for any of thèse purppses, this case would hâve constitut'ed an 
exception to the gênerai .jfuTe of law. The gênerai rule is that when- 
ever one injures a man's, business, profession, or occupation he is lia- 
ble for the damages he inflicts. The exception is that, where the 
injury is caused by compétition in trade or the làwful exercise of a 
right which the inflictOTj bas, then the injury is justifiable, and no 
damages can be recoyered. But, where such an iûjury is inflicted, 
the presumption always is that the rule, and not the exception, ap- 
plies, and, if the inflictor would justify, he must show that he falls 
within the exception. The question in this case, therefore, is not 
whether or not the motive or intent of the défendants will make acts 
unlawful which were dtherwise lawful, but whettiër or not the in- 
tent and purpose of the défendants will justify an otherwise unlaw- 
ful act, and excuse them from the payment of damages for which, 
under the gênerai rule of law, they are lïable to the plaintiff. It is 
whether or not the pétition shows that they advertised the goods for 
legitimâte trade purposes» so thât their acts fell within the excep- 
tion, which justifies the inflîction of damages, and not under the gên- 
erai rule, which requires them to compensate thè plaintiff for the 
injury they haye caused. The opinion of the majority assumes that 
the défendants advertised the prints for a legitimâte trade purpose, 
so that their acts fell within the exception to the gênerai rule. It 
overlooks the légal presumption that injury to one's business enti- 
tles him to compensatory damages, and the plain averment of the 
pétition that the acts of the défendants were not done for any justi- 
fiable cause, but were coinmitted for the sole purpose of inflicting 
upon the plaintiff the injury they caused. The tenth paragraph of 
the pétition reads in this way: 

"Tenth. That the effiect of issulng the aforesaid circular of the défendant 
corporation was to advertise to the retall trade throughout the States of Mis- 
souri, Arkansas, Kansas, Texas, Illinois, Indiana, Kentucky, Tennessee, Indian 
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Terrltory, Colorado, and New Mexico that the goods named and quotetl, man- 
ufaetured by the plalntiff, could be purchased at a less price from the défend- 
ant corporation than they could be from the other jobbers In St. Louis, to 
whom the plaintiff had sold large quantities of said goods, and to thereby 
cause the said other jobbers in St. Louis to either cancel their orders, or por- 
tions thereof , so as aforesaid given to the said plaintiff for such goods, or, as 
an alternative, to compel the plaintiff to relabel the goods, and to give a rebate 
on the price, in order that said jobbers might meet the priées so offered by 
the clrcular of said défendant corporation, and to thereby break up, injure, 
and destroy the sales and trade of the said plaintiffi in the market of St. Louis 
and the country tributary thereto, and to make the said other jobbers in St. 
Louis afraid to deal in the said goods of this plaintiff except at greatly reduced 
priées, and then in comparatively small quantities; and upon information and 
belief the plaintiff allèges that the quotations of this plaintiff's said goods in 
the said circular were made by the said défendants with the end and object 
in this paragraph stated, and not for any legitimate trade purpose." 

ÎIow, no one will dispute the rules of law that the plaintiff in this 
action had the right to conduct its business of manufacturing and 
selling prints without the injurious interférence of strangers, and 
that the défendants were subject to the universal rule that they must 
so use their own property and rights as to inflict no unnecessary in- 
jury upon their neighbors. The averments of this pétition are that 
they were not using any of their property or exercising any of their 
vights for any legitimate trade purpose, but that they were using 
them for the express purpose of inflicting injury upon the plaintiff, 
and that they succeeded in imposing the infliction. Thèse alléga- 
tions seem to me to bring this case under the gênerai rule of law, 
and to clearly négative the claim that it falls within the exception. 
They seem to state a good cause of action. The principle upon which 
this conclusion rests is nowhere better stated than by Chief Justice 
Holt in the old case of Keeble v. Hickeringill, 11 East, 574, note where 
the plaintiff recovered damages from the défendant for firing guns on 
his own land which frightened wild ducks away from the decoy pond 
of the plaintiff, where the latter was taking them to sell for gain. 
He said: 

"Where a violent or malicious act is done to a man's occupation, profession, 
or way of getting a livelihood, there an action lies in ail cases. But if a man 
doth him damage by using the same employaient,— as, if Mr. Hickeringill had 
set up another decoy on his own ground near the plaintiff's, and that had 
spoiled the custom of the plaintiff,— no action would lie, beeause he had as 
much liberty to make and use a decoy as the plaintiff. This is like the case 
of 11 Hen. IV. p. 47. One schoofenaster sets up a new school to the damage of 
an ancient school, and thereby the scholars are allured from the old school to 
come to his new. (The action there was held not to lie.) But, suppose Mr. 
Hickeringill should lie in the way with his guns, and fright the boys from 
going to school, and their parents would not let them go thither, sure that 
schoolmaster might hâve an action for the loss of his scholars. 29 Edw. III. p. 
18. A man hath a market, to which he hath toll for horses sold. A man is 
bringing his horse to market to sell. A stranger hinders and obstructs him 
from going thither to the market. An action lies beeause it imports damage. 
Action upon the case lies against one that shall by threats fright away his 
tenants at will. 9 Hen. VII. pp. 7, 8; 21 Hen. VI. p. 31; 14 Edw. IV. p. 7." 
11 East, 576, note. 

In the case of Mogul Steamship Co. v. McGregor, 21 Q. B. Div. 
544-553, Chief Justice Coleridge said: 

"But it is said that the motive of thèse acts was to rnln the plaintlffs, and 
that sùch a motive, it has been held, will render the combination itself wrong- 
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ftJ and malicious, and that, ij damage, bas resulted to the plaintiffs, an action 
wi". lie. I concède that, If the prémices a^e es'tablished, the conclusion- follows. 
It is $i>o lat e to dispute, if I desired ït, as 1 do not, that a wrongful and mali- 
cious .eombination to ruin a man in bis tràdë may be ground for such an action 
as this." 

! In the same case upon appeal (23 Q. B. Div. 598), ail of the judges 
were of the opinion jthat, if the àcts clone in pûrsjianee thereof were 
shown to hâve been for the purpose of ruining and destroying the 
plaintiffs trade, then an action for thê damage occasioned could be 
niaintained. Bowén, J., at page 614, says: 

"No man, whether trader or not, e&n, however, justlfy damaging another in 
his -commercial business by fraud oc misrepresentation. Intimidation, obstruc- 
tion and molestation are forbidden. So is the intentional procurement of a 
violation of individual rights, contractual or otherwise, assuming always that 
the^e is no just cause for jt The intentional driving away of customers by 
show of violence (Tarleton v. McGawley, Peake, 270), the obstruction of the 
actors on the Stage by a preconcerted hissing (Clifford v. Brandon, 2 Camp. 
358; Gregory v. Brunswick, 6 Man. & G. 205), the disturbance of wild fowls 
in decoys by flring of guns (Carrington v. Taylor, 11 East, 571, and Keeble 
v. Hickëringill, Id. 574, note), the impeding or threatening servants or work- 
men (Garret v!, Taylor, Cro. Jac. 567), the inducing persons imder personal 
contra et to bréak contracta (Bowen v. Hall, 6 Q. B. Div. 333, and Lumley v. 
Gye, 2 M; & Bl. 216), ail are instances of such forbidden acts." 

In Walker v. Cronin, 107 Mass. 555, 562, an action for molesting, 
obstrùc|ing, and hindering the plaintiffs from carrying on their busi- 
ness of the manufacture and sale of boots and shoes by persuading 
employés to abandon the employment of the plaintiffs, and persons 
who were abput to enter their employment not to do so, the suprême 
court of Massachusetts sustained the action, and said : 

"The gênerai principle,is announced tn Coin. Dig. 'Action on the Case,' A.: 
'In ail cases whëre a man has a temporal ioss or damage by the wrong of 
anothef , ne may hâve an action upon the case to be repaired in damages.' The 
intentional causing of such loss to another without justifiable cause, and with 
the malicious purpose to infllct lt, is of itself a wrong. This proposition seems 
to be fully sustained by the références in the case of Oarew v. Rutherford, 106 
Mass. 1, 10, 11." 

The court then cites the cases to which référence has already been 
made, and that elassôf cases which holds that a man may dig on 
his own land for water, although he thereby cuts off the supply of 
water from his neighbor's well, and then says at page 564: 

"Bvery oné has a right to enjoy the fruits and advantages of his own enter- 
prise, industry, skill, and crédit. He has no right to be protected against 
compétition, biit'he has a right to be free from malicious and wanton inter- 
férence, disturbànCe, or annoyance. If disturbance or ldss corne as a resnlt 
of compétition, or the exercise of like rights by others, it is damnum absque 
injuria, unless some superior right by contract or otherwise is interfered 
with. But, if it corne from the merely wanton or malicious acts of others, 
without the justification of compétition or the service of any interest or lawful 
purpose, it then stands upon a différent footing, and falls within the principle 
of the authoritles flrst referréd to." 

The proposition is sustained by respectable authority; it is just, 
and I believe it is sound,— that an action will lie for depriving a 
man of custom (that is, of possible contracts), when the resuit is 
effected by persuasion as well as when it is accomplished by fraud 
or force, if the harm is inflicted without justifiable cause, such as 
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compétition in trade. Walker v. Cronin, 107 Mass. 555, 565; Morasse 
v. Brochu, 151 Mass. 567, 25 N. E. 74, 8 L. E. A. 524; Hartnett v. 
Association, 169 Mass. 229, 235, 47 N. E. 1002, 38 L. E. A. 194; Delz 
v. Winfree, 80 Tex. 400, 405, 16 S. W. 111; Doremus v. Hennessy, 
62 111. App. 391, 403; Van Horn v. Van Horn, 52 N. J. Law, 284, 
20 Atl. 485; Temperton v. Eussell, 62 Law J. (Q. B. Div. 1893) 412, 
419. 

Under the légal principles to which référence has been made, and 
under the authorities which hâve been cited, the pétition in this case 
states a good cause of action for interférence with and in jury to the 
business of the plaintiff by preventing it from obtaining custom it 
would otherwise hâve obtained, without any justifiable cause or ex- 
cuse, and for this reason the demurrer should hâve been overruled, 
and the case sent to trial. 

There is another reason why the judgment below should be re- 
versed. It is that the pétition sufflciently states a cause of action 
for maliciously interfering with con tracts between jobbers in St. 
Louis and the plaintiff, and inducing the former to break their con- 
tracts to the injury of the latter. The pétition allèges that the dé- 
fendants were jobbers in the city of St. Louis, that they issued the 
circular, that its effect was "to thereby cause the said other jobbers 
in St. Louis to either cancel their orders, or portions thereof, so as 
aforesaid given to the said plaintiff for such goods, or, as an alter- 
native, to compel the plaintiff to relabel the goods, and to give a re- 
bate on the price, in order that said jobbers might meet the priées so 
offered by the circular of said défendant corporation, and to thereby 
break up, injure, and destroy the sales and trade of the said plaintiff 
in the market of St. Louis and the country tributary thereto." Hère 
is a plain allégation that contracta had been made for the sale of 
thèse goods to the other jobbers in St. Louis, and that the acts of 
the défendant corporation induced them to break their contracta, or 
to compel the plaintiff to lose a portion of the price agreed upon 
therein as a condition of their performance. Whenever one mali- 
ciously interfères in a contract between two parties, and induces one 
of them to break the contract to the injury of the other, the injured 
party may maintain an action against the wrongdoer for his dam- 
ages. Angle v. Eailway Co., 151 U. S. 1, 13, 14 Sup. Ct. 240, 38 L. 
Ed. 55; Lumley v. Gye, 2 El. & Bl. 216; Bowen v. Hall, 6 Q. B. Div. 
333, 337; Green v. Button, 2 Oromp., M. & E. 707; Walker v. Cronin, 
107 Mass. 555; Benton v. Pratt, 2 Wend. 385; Eice v. Manley, 66 
N. Y. 82; Jones v. Stanly, 76 N. C. 355, 356; Tasker v. Stanley, 153 
Mass. 148, 26 N. E. 417, 10 L. E. A. 468; Temperton v. Eussell, 62 
Law J. (Q. B. Div. 1893) 412, 419. For the reasons which hâve now 
been briefly stated, the judgment below should, in my opinion, be 
reversed, and the défendants should be required to answer the pé- 
tition. 
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pisnON MUT. LIFE INS. 00. ÛP POETLAND, ME., v. PATNB et aL 

(Circuit Court of Appeals, Fira Circuit. November 20, 1900.) 

No. 906. 

1. Appeal— Revtew — Presumptions. 

It will be presumed on appeal that spécial instructions asked were prop- 
erly refused on the ground that they were covered by the gênerai charge, 
where the record does not contain ail of the gênerai charge, nor show that 
It côntains ail that related to the subject matter of the spécial instructions. 

2. Life Insurance— Actions on Pomct— Burden of Peoof as to Suicide. 

In an action on a life Insurance policy, in whlch défendant pleads as a 
défense that the insured committed suicide, which avoided the policy under 
Its têrms, tbe rule that the burden rests upon the défendant to establish 
such défense affirmatively is not changed by the fact that the proofs of 
death furnished by the plaintiff stated the cause of death as suicide. 

8. Same-^Statement in Proofs of Death— Estoppet,. 

A statement in proofs of death furnished a Ufe Insurance company that 
the Insured committed suicide does not estop the plaintiff In an action on 
the policy as matter of law, the défendant not having been prejudiced 
thereby, but is merely évidence to be considered and given such weight 
as thé jury think it entitled to in connection with ail other évidence on the 
subjeet 

4. Same— Construction of Polioy^-Pbovision against Self-Destruction. 

A provision in a policy of life Insurance tiiat "self -destruction, sane or 
insane," is a risk not assumed by the company under the contract, applies 
only to suicide intentionally committed, and does not Include accidentai 
self-killing. 

Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for tue Eastern 
District of Texas. ;; ; 

Félix H. RObertson, for plaintiff in error. 

Robert R. Hazlewood and Ceci! H. Smith, for défendants in error. 

Bef ore PARDEE, McCORMICK, and SHELB Y, Circuit Judges. 

SHEliBY, Circuit Judge. On the llth of July, 1893, the Union 
Mutual L^felhsurance Company of Pôrtland, Me., a corporation duly 
incorporaiea under the laws of Maine, issued a policy for $2,000 on 
the life of James B, Payne. The policy was payable to Myra A. 
Payne, the^wife of the insured. James B., Payne diêd on December 
23, 1893. ,Myra A. Payne assigne^, an undiyided ohe-half interest in 
the policy tô.E. R. Hazlewood and C. H, Srnith. Myra A. Payne and 
Hazlewood and Smith, citizens of the stàte of Texas, brought this 
action on the policy against thé Union Mutual Life Insurance Com- 
pany. The défendants filed an ànswer denying the averments of the 
pétition, and alleging that the death of James. B, Payne was caused 
î>y suicide. The answer showed also that the application for the in- 
surance madèlby James B. Payne and Myra A. Payne contained the 
following statement: "And that Belf -destruction, sane or insane, 
within one year from the date of issue of policy are also risks not 
assumed by the company in the contract." The application was niade 
a part of the contract of insurance. It was further stated in the 
answer that Myra A. Payne, in making the proof of the death of the 
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insured, had made an affidavit that James B. Payne had committed. 
suicide. The plaintiffs, in their replication, averred that, since Myra 
A. Payne had signed the proof of death, she had learned that the im- 
médiate cause of the death of James B. Payne was not suicide, but 
that he was assassinated, or that his death was the resuit of an acci- 
dent, and that when Myra A. Payne signed the proofs of death she 
was in great trouble and distress on account of the death of her 
husband, and in feeble health, and that she signed the proofs of 
death without reading them. The case was tried on thèse issues. 
The plaintiffs offered in évidence the policy and the assignment of 
the undivided one-half interest. Myra A. Payne, as shown by the 
bill of exceptions, testifled as follows: 

" 'I réside in Waeo, Texas. I knew James B. Payne. He was my husband. 
He is dead. He died in Waeo, Texas, on the 23d day of December, 1893.' 
The witness being shown said insurance policy said she was the person named 
in said policy as beneficiary, and that the James B. Payne named as the person 
whose life was insured was her husband. She had by her husband three sons, 
respectively eleven, thirteen, and nineteen years of âge, at death of J. B. 
Payne. He owned a ranch of one thousand acres in the eountry near Waeo, 
and just before his death he was making plans to place his oldest son in charge 
of this ranch. The other two boys were in school. That he was very much 
devoted to his boys. She and her husband lived happily together, and never 
had any disagreement. That she never at any time said anything, or heard 
her husband say anything, or know anything in his life, that indicated any in- 
tention on his part to commit suicide, and that he had no reason to do so." 

On cross-examination Mrs. Payne said: 

"I hâve testifled by dépositions twice in this case. After the death of my 
husband, James B. Payne, Messrs. Jones, Kendall & Sleeper were my attor- 
neys, and they aided me in the conduet of my business." (Being shown an 
affidavit signed by her, and sworn to before W. M. Sleeper, notary public of 
McLennan county, Tex., on the 15th of January, 1894, the witness declared 
the signature to said affidavit to be her genulne signature.) "The W. M. 
Sleeper who signed the jurât to said affidavit was at that time a member of 
the firm of Jones, Kendall & Sleeper. The proof of loss or death was prepared 
trader the direction of my attorneys. I was at that rime in no condition to 
attend to my business, and I hâve no recollection of having signed or sworn to 
that proof of death." 

On redirect examination Mrs. Payne testifled: 

"On the morning of Mr. Payne's death 1 went into his bedroom to call 
Mr. Payne, who was called for by one of the men working for him; and as soon 
as I got into the room I could tell from the look on his face that he was 
dead. I screamed, and ran from the room. I did not see any wound or pistol, 
and I never saw the body afterwards. I do not know of my own knowledge 
what caused his death; only what others told me." 

The défendant company then offered in évidence the application for 
the insurance policy, signed by the insured, Payne, and his wife. It 
contained the stipulation as to suicide which has already been quoted. 
The défendant company then offered in évidence an affidavit or proof 
of death, signed by Myra A. Payne, dated January 15, 1894, which 
contained the following questions and answers: 

"(lia) Remote cause of death? (a) Nervous dépression, aggravated by grippe, 
(b) When did health of deceased flrst begin to be affected? (b) About two or 
three months before his death. (c) Immédiate cause of death? (c) Self -de- 
struction, (d) Duration of last illness? (d) About two weeks. (e) Give every 
particular In relation thereto within your knowledge. (e) Had been unwell for 
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à'month or two. Was attacked by grippe about two weeks before his death. 
Becàme melancholy, and, when alone, shot himself. ». * * (13a) Did the 
deceased violate any condition of above-mentioned policy ih respect to rési- 
dence, travel, occupation, dueling, suicide, or violation of law? (a) Not within 
my knowledge, except suicide,, if that be violation." 

Dépositions of Myra A. Payne were in évidence, in which she testi- 
fled: 

"I was told that the immédiate cause of bis death was a pistol shot, but I 
never sawit, and do notknow, * * * I was greatly depressed, and cannot 
say what the affldavit contained. I was not in a frame of mind to kuow much 
about ànything. Ail my papers were prepared for me by others, and will hâve 
to speak for themselves." 

The following is the statement made by Myra A. Payne before the 
coroner: 

"My name is M. A. Payne. I was the wife of the deceased, J. B. Payne. 
Mr. Payne died in McLennan county, Texas, on the 23d day of December, 1893. 
He was in his flftieth yeàr at the time of his death. Deceased had been sick 
for about two weeks before his death, but on the day before his death and the 
day preceding that he had been able to go from his house down town, but he 
remained in town but a few hoùrs each day. He was not ill enough to call a 
physician. We thought he had la grippe. He was nervous, and complained 
of féeling bad and having no appetite. On the moming of his death he did not 
get up to breakf ast. He said he did not want any. I heard a noise about half 
past eight, or earlier, which I thought was thé slammihg of a door. About an 
hour afterward, as nearly as I can Judge, I went to the room of deceased. I 
went into the room, and saw deceased on the bed. Before I got to the bed, I 
discovered that he was dead. He was lying on his back, with a pistol in his 
right hand, which was lying across his breast. There wa9 a pistol or gunshot 
wound in the right temple. Deceased seemed very much depressed during 
the whole two weeks of his Illness. The room occupied by deceased was on 
the second floor. I was in the dining room, on the flrst floor, at the time I 
heard the noise which I aow think was the explosion of thè pistol. I was on 
the place at the time with my three children, James B. Payne, Mack Payne, 
and Walter Payne, aged twenty, twelve, and eleven years, respectively, with 
me. No one else Was on the place. Mr. Oscar Armstrong came to see Mr. 
Payne later, and I went to his room to see tf he would see him. I knew noth- 
ing of deceased's having a pistol with him until the time of his death. 

"[Signed] M. A. Payne." 

In référence to this statement Mrs. Payne testified: 

"There are some errors in that statement. 1 did not notice the position of 
Mr. Payne's hands. I only saw his face. • * * I can't remembèr much, 
if ànything, that happened at that time. I recognize my signature to the orig- 
inal paper, but I can't remembèr signing my name to the paper." 

The witness Mrs. Payne further testified: 

"There are two doors and three Windows opening into Mr. Payne's room. 
One door opens into the upper hall; the other door opens onto the upstairs 
véranda. Two of the Windows open from the second story towards Fifth 
street. The other window opens on the upstairs gallery. There is only one 
pair of stairs which leads into the upper; hall into which one of the doors of 
Mr. Payne's room opens. Four doors open into that hall. No stairway from 
the outsïde, but a person mlght pass from the upper hall, through a room 
adjoining the one in which Mr. Payne's body lay, out onto the upper outside 
gallery, and then into Mr. Payne's room through the door or the window." 

The bill of exceptions states that "other évidence" was introduced, 
but that it was not "material to thèse exceptions." There was a ver- 
dict and judgment on the policy against the insurance company. 
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The only questions bef ore the court for décision are raised by the f ol- 
lowing four assignments of error. 

"(1) The court erred in refusing to give the flrst spécial charge asked by the 
défendant, and being as follows, viz.: 'TJnder ordinary circumstances it is true 
that, if there be a doubt whether the death of a person assured was the resuit 
of accident or of suicide, this doubt must be solved in favor of the theory of 
accident. But in this particular case the plaintiff Myra A. Payne, having in 
her proof of death stated to the défendant company that the death of James 
B. Payne was "self-destruction," it is incumbent on her to satisfy the jury 
that in this statement she was mistaken, and that death was the resuit of 
assassination or accident.' 

"(2) The court erred in refusing to give to the jury the second spécial charge 
requested by the défendant, being as follows: 'The uncontradicted testimony 
shows that James B. Payne died on the morning of December 23, 1893, from 
the effects of a pistol-shot wonnd which entered his head at the right temple. 
Among other testimony, there has been introduced before you a certain paper 
called "Proofs of Death," which the plaintiff Myra A. Payne caused to be de- 
livered to the défendant company in January, 1894. You are instructed that 
said proofs of death were intended to be acted on by the défendant company, 
and upon their truth the company had the right to rely; and, unless corrected 
for mistake, the plaintiffs in this case are bound by the statements made in 
said proofs of death. Good faith and fair dealing require that the plaintiffs 
should be bound by the représentations deliberately made in the proofs of death 
until it be shown that such représentations were made under a misapprehen- 
sion of facts, or in ignorance of material matters subsequently ascertained.' 

"(3) The court erred in refusing to give to the jury the third spécial charge 
asked by the défendant, being as follows, viz.: Tf the jury believe from the 
testimony that J. B. Payne came to his death by his own act,— shooting himself 
with a pistol,— and if, when ne shot himself, he was either sane or insane, and 
so did the act intentionally or unintentionally, the plaintiffs, being bound by 
the condition expressed in the * * * article of "Rights," on the second page 
of the application, which is a part of the policy sued upon, cannot recover, and 
you will return a verdict for the défendant.* 

"(4) The court erred in its gênerai charge to the jury in giving ail that por- 
tion in référence to the facts pleaded and relied on by plaintiffs to show that 
the immédiate cause of the death of said James B. Payne was not 'self -destruc- 
tion,' but that the said James B. Payne was assassinated, or that his death 
was the resuit of an accident; and in référence to the statement made by Myra 
A. Payne to the défendant that the remote cause of the death of J. B. Payne 
was nervous dépression, aggravated by grippe, and that the immédiate cause 
of the death of J. B. Payne was self-destruction, which portion is as follows, 
viz.: 'You are instructed that, if Mr. Payne's death was the resuit of a gun- 
shot wound self-inflicted, and intentionally so, that this is a bar to a re- 
covery in this case, and you will flnd for the défendant. By the terni "self- 
destruction," as used in this contract, is meant where the party intends to take 
his own life intentionally. It does not cover, in my opinion, a case where 
death may be caused by the hand of the insured party where the injury is 
accidentai, and not intentionally inflicted. Therefore, in this case, you will 
détermine the question between the parties as to this issue, and détermine it 
from ail the évidence offered both on the part of the plaintiff and on the part 
of the défendant. Was Mr. Payne's death the resuit of a gunshot wound in- 
tentionally inflicted with intent to take his own life? If you flnd as a matter 
of fact that it was so inflicted, and with such intent, you will flnd for the de- 
fendant. But if you flnd from the évidence that it was accidentai killing, 
assassination, or that his death came about from any cause other than a self- 
inflicted wound, you will flnd for plaintiff. Plaintiff having introduced her 
policy and proof of the death of the deceased, James B. Payne, that woUld 
prima f acie entitle the plaintiff to recover the amount of the policy. And, the 
défense of self-destruction being interposed by the défendant, It beeomes an 
affirmative défense, and places the burden on défendant to establish by a pré- 
pondérance of the évidence the défense thus asserted. In other words, the 
burden of proof rests upon défendant to establish by a prépondérance of the 
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evideiïCfe the fact that the esieeption In thé pollcy applies; that is, that the 
death of the deceased was the resuit ofa self-inflicted and inténtlonal wound 
with Intent to take his own life., The proofs of loss introduced in this case in 
wnlçh Mrs. Payne stated or fS pnrported to hâve stated that the death of the 
deceased was caused by suicide, or words to that effeet, upon that you are in- 
stnicted that you hâve heaçff Ml the évidence in this case. It does not appear 
that thë : défendant relied upoh thèse statements, or parted with any right by 
reason bf them, or was misled by them; and theréforé it is a question of 
whétnef or not Mrs. Payne Isbound by thesë statements. You are instructed 
that shë has the right to Intisoduce proof to show whether or not she stated a 
fact shë knew, or something that she was informed of. You hâve heard her 
statement that she saw her husband's dead body, and did not sèe any wound 
or pistol, and had seen none When the proofs bl loss were fllled put and signed 
by her, and that she has no* Personal knôwledge of the maniter of her hus- 
band's death. What I mean is that she only givës her information from other 
parties as to thé death being caused by a gunshdt wound. If you believe that 
explanation to be true, and that thosé Wete the circumstances under which she 
rnade the proof of loss, the, fact that the'proof of losscontalns the statement 
that hè came to his death by suicide WoUld not concludë her in this case. You 
might eonsider it siroply as 1 a circumstahce in the case, in connection with 
other évidence, In determining the naàin question of whether it was a self-in- 
flicted and intentionally Inflicted wound With the intent to take his llfe. That 
is the sole question for ypur détermination, as I view this case. In determin- 
ing that question you hâve the right tô look at the conditions surrounding the 
party to ascertaln à motive or want of motive. You hâve the right to eonsider 
in the course oit huttian affaira whether à party who is in the enjoyment of 
wealth, whose business ls gpod, whose marital relations are pleasant, and 
tbings of that klnd, whethet ne would intentionally take his own life or not. 
You hâve also the right to îopk at the condition of the man to décide whether 
such condition did, exist, or whether such a state of affairs existed, that he 
probably or Hkely took his own life. Thèse are questions that you can eon- 
sider in arriving at a solution ôf thé question. No person saw the act com- 
mitted. No one can speak from personal knôwledge as to how it occurred, and 
you are to détermine that from the évidence as gleaned from the witnesses by 
considering the motivés that lmpel people to such an act, and from thèse mat- 
ters détermine the question of whether it Was self -inflicted with intention to 
take his own llfe, or whether it was accidentai, or the resuit of assassination. 
As already stated, if it was intentionally inflicted, it dëbars recovery, and yqur 
verdict wiil be for défendant. ïf it was not self-inflicted, and the burden of 
proof fails to establish to your mind that it was self-inflicted with the inten- 
tion of taking llfe, your verdict should be for the plaïntiffs.' " 

1. The court refused tp give charge No, 1 beeause it was "covered in 
main charge, so far, as applicable to this case." Charge No. 2 was 
refused, as shpwn by the bill of exceptions, for the same reason. 
The entire chargé "of thê court does not appear in the record, nor does 
it appear from the bill of exceptions that ail of the gênerai charge 
is given, which relates to the matters referred to in the spécial char- 
ges numbered 1 and 2. The statement of the trial judge that the 
requested charges were embraced in the gênerai charge of the court 
mtrat bè accepted as sùfficiént reason fpr the refusai to give them, 
when the bill of exceptions does;n6t give the entire charge, or show 
affirmatively that it contains ail of that portion of the gênerai charge 
which relates to the peints raisedby the spécial charges asked. 
Èvén when the bill !,Pf ^eètions doêls not staté.such reason for re- 
fusing to give the charge^ it is heldthat, when the instructions of the 
court, or part of them, are omitted from the record, it will be pre- 
sumed that instructions refused were properly covered by other in- 
structions given. To secure a reversai, the bill of exceptions should 
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be so written as to remove such presumption. Il Enc. PI. & Prac. 
300; Myers v. Sternheim, 38 C. C. A. 345, 97 Fed. 625. The court, 
however, was justifled in refusing to give charge No. 1 because it im- 
properly stated the law as to the burden of proof. In Association 
v. Sargent, 142 U. S. 691, 12 Sup. Ct. 332, 35 L. Ed. 1160, the issues 
were very similar to the issues in the case at bar. The suprême court 
sustained the following charge given by the trial judge: 

"The only question upon this proof is, did Edward F. Hall commit suicide? 
If he did, the policy is void. If he died in some other way,— by accident or 
assassination,— it would be otherwise. Upon that issue, the burden is upon 
the défendant to satisfy you by a fair prépondérance of proof of the truth of 
this défense. * * * When the policy of Insurance was introduced with évi- 
dence or admissions that the premiums had been paid, and proof was given oï 
the death of the assured, the plaintiff, if no further évidence had been pro- 
duced, would hâve been entitled to a verdict; but the défendant cornes into the 
court, and asserts that the contract under which the action is brought has not 
been fulfilled, but has been violated by the assured. Being an affirmative dé- 
fense, the onus is upon the défendant to satisfy you by évidence which, in 
your own judgment, ovrtweighs the évidence of the plaintiff, that that défense 
has been established." 

The statement made by Mrs. Payne in the proof of death that the 
cause of her husband's death was "self-destruction" was before the 
jury with her évidence given on the trial. She had sworn that she 
signed the statement without knowledge of its contents, and under 
circumstances of great distress. She had also stated that her only 
Personal knowledge on the subject was that she saw her husband 
lying dead on his bed. "I was told," she said, "that the immédiate 
cause of his death was a pistol shot, but I never saw it, and do not 
know." When she saw her husband's face, she knew he was dead, 
and "she screamed, and ran from the room. I did not see any wound 
or pistol, and never saw the body afterwards." The fact that she 
had signed the contradictory statements did not change the well- 
established rule as to the burden of proof. The insurance company, 
as a défense, had pleaded that the insured had committed suicide, 
and the burden was on the company to prove the défense. The con- 
tradictory statements were properly received in évidence, but we do 
not understand that they changed the rule as to the burden of proof, 
and "made it incumbent on her to satisfy the jury that in the state- 
ment she was mistaken, and that the death was the resuit of as- 
sassination or accident." It was incumbent only on the plaintiff s 
to prove the death. The burden was on the défendant to show sui- 
cide, and the statement of Mrs. Payne in the proof s of death was prop- 
erly received to prove it, and, in the absence of explanation or contra- 
diction, it might hâve been held quite sufficient. 

2. Charge No. 2 is misleadihg. The phrase in the charge, "and un- 
less corrected for mistake," would hâve led the jury to believe that 
the proof of death was conclusive against the plaintiffs in the action 
unless it was withdrawn from the files, and amended or corrected. 
The charge is also erroneous as to the burden of proof. In Associa- 
tion v. Sargent, 142 U. S. 691, 699, 12 Sup. Ct. 335, 35 L. Ed. 1165, 
the court said: 

"But the défendant was not prejudiced by the statements and opinions con- 
tained in the proofs of death, and the plaintiff was not estopped thereby, as a 
105 F.-12 
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matter of law. When the court was asked to charge the Jury that by the 
introduction et those pTopfsthe burd,en : was shifted, the' évidence was ail be- 
fo'rè the Jury, and was mucti more fuïl arid complète than that upoh which Dr. 
JenklûB had based hls opinion. Be htaiself had been examined as a witness, 
and had testifled as to what he knew! or did not know at the time he made his 
certiflcate; and ail the facts of the case, so taras they were known, had been ex- 
plained in View of the contents of the prdofs of death. It appeared that most 
of the stàtemènts in the certiflcate ôf Dr; Jenkins were based on hearsay. The 
instructions asked for in that respect, therèfore, would hâve been erroneous." 

3. The court properly ref used to give charge No. 3. The court re- 
fused to giye it, as shown by the bill of exceptions, "because it pre- 
cludes recovery even if the deceased accidentally killed himself." 
The charge is capable of this construction, and, so construed, it 
would be erroneous. If thé charge does not properly bear such con- 
struction, and refers only to suicidé, $ien it is fairly included in the 
parts of the gênerai charge of the court as it appears in the bill of 
exceptions. 

4. Thé fôùrth assignment of error excepta to part of the gênerai 
charge which is set out in the exception. It is excepted to and as- 
signée! as error as a whple. The question being presented in that 
way, if any materiâl proposition contained in it is correct, the excep- 
tion and assignment cànnot prevaîl. Mississippi Val. Co. v. Pace, 
158 U. S. 3^, 15 Sup. Ct. 743, 39 L. Ed. 887. But we find nothing in 
the entire charge as set out that is erroneous. It fairly left the ques- 
tion of suicide to the jury, and it is correct as to the burden of proof. 
If it be assûmed that it is proved that the insuréd died from the ef- 
fècts of a piètol shot, it inust havè been caused either by suicide, 
accident, or assàssination. If it ôcctirred by suicide, whether the in- 
suréd was sane or insane, the plaintiffs could not recover on the 
policy. If it occùfTed by accident or by assàssination, the défend- 
antes lïable on the policy. Accidentai or unihtentional self-killing 
does not forfeit a policy for suicide. "Self -destruction," as, used 
in the contract bf Insurance hère in question, meàhs suicide, and does 
nbt include accidentai sélï-killing. May, Ins. (2d Ed.) § 207; Breast- 
ed v. Trust Ç6., 59 Axa. pec. 489, and note, § 3. The insurers frame 
their own cbntràcts, and, when they choose, they may insert express 
stipulations against accident. "If they prefer, foi* the purpose of 
getting çustqm, to omit sùch a stipulation, and to léave the matter 
in dôubt, the dbubt ought to be réfeolved against them." Eeels v. 
Association (C. Ç.) 29 Fed. 201. 

None of the âssignments of error is well taken. The judgment of 
the circuit court is affirnied 

PARDEE, Circuit Judgè, dissents from the conclusion of the court. 
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SEABOARD NAT. BANK OF NEW YORK v. SLATER. 

(Circuit Court, D. Connecticut. Deeember 11, 1900.) 

Corporations — Liability of Stockholdbhs to Cheditous — Unpaid Sub- 
scriptions. 

A complaint, in a suit by a judgment créditer of an insolvent Nebraska 
corporation against a stockholder, based on Const. Neb. art. 11, § 4, which 
makes the original subscriber of stock in a corporation liable to its cred- 
itors to the extent of tbeir unpaid subscriptions, and provides that the 
liability for unpaid subscriptions shall follow the stock, does not state a 
cause of action, where it shows that the stock held by défendant was 
not subscribed for, but was issued in payment of a claim which constituted, 
at least, a pretended considération, and without any agreement or expec- 
tation that it should be further paid for, and was subsequently transferred 
to défendant; no fraud on his part being alleged. 

On Demurrer to Complaint. 

Charles A. Clark and Bristol, Stoddard & Bristol, for complainant. 
Brandeis, Dunbar & Nutter and Frank T. Brown, for respondent. 

TOWNSEND, District Judge. The complaint allèges that the Lin- 
coln Street-Railway Company was a corporation under the laws of 
Nebraska; that the property of said corporation has been fore- 
closed by bondholders; that complainant has obtained a judgment 
in a suit in a state court of Nebraska for f 15,000, and that there 
are other creditors of said corporation; that défendant is a holder 
and owner of 6,246 shares -of common stock of said corporation, 
each of the par value of $100, none of which was ever paid for; and 
it prays that the amount due the complainant, and any other cred- 
itors who may choose to join with complainant in this suit, may be 
ascertained, and for a decree that défendant pay such amount due. 
The mode in which said stock came into the hands of the défendant 
is alleged at length. Briefly, the statements are that the road of 
said corporation was constructed and equipped, and its properties 
purchased and acquired, through the ûrm of F. W. Little & Co., 
which charged the corporation $1,000,000 for franchises granted to 
it, $100,000 for franchise and right of way of the Rapid-Transit Com- 
pany, a prior corporation, and made other charges for commissions ; 
that 8,000 shares were originally issued to Lee, Higginson & Co., 
and afterwards got in, nothing having been paid for them; and 
that the stock of the défendant was transferred to him from F. W. 
Little & Co., the défendant paying nothing for the shares, and 
being chargeable with, and having full notice and knowledge of, 
the rights of the corporation. Défendant demurs, and claims that 
complainant should flrst recover judgment at law against the défend- 
ant in Connecticut; that said corporation is necessarily a party to 
the suit; that, before suing hère, there must be preliminary pro- 
eeedings in Nebraska ; and that, on the allégations of the complaint, 
complainant has no equity. The complaint founds defendant's lia- 
bility upon section 4, art. 11, of the constitution of the state of Ne- 
braska, which is as follows: 

"In ail cases of claims against corporations and joint stock associations, the 
exact amount justly due shall be first ascertained, and after the corporate 
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property shall hâve been exhausted, the original subscrlbers thereof shall be 
individually liablp to the estent of their unpold subscriptions, and the llabllity 
for the unpàld subscriptions shall follow thé stock." 

It then adds as follows: 

"By means wtièrèof the défendant hëreln ls liable for the full face amount 
or par value of the shares of common stock' of the said Lincoln Street-Railway 
Company heldandtowned by him as heiftein stated and set forth, to the 
ereditors of said corporation, lncluding your brator, complalnant herein." 

But the complaint nowhere allèges that the stock belonging to 
the défendant was ever subscribed for, and it sufflciently appears that 
it was never in fact subscribed for, but was issued without sub- 
scription, in pàyment ft>r, at least, a pretended considération, and 
that there was no intent on the part of the corporation, or those 
receiving the stock, that it ever should be paid for. Défendant has 
not corne within the terms of the constitution of Nebraska which 
are relied upon, He bas never promised to pay for this stock, and 
there is no allégation of any fraud on hjs part whereby the cred- 
itors of the corporation hâve been injured, and nothing to show 
that they hâve suffered any loss by reason of the issuance of the 
stock, or that the stock ever had any actual value. The distinction 
between stock ! which has and that which has not been subscribed 
for is sharply drawn in Clark v. Bever, 139 U. S. 96,11 Sup. Ct. 468, 
35 L. Ed. 88; and, on the authority of that case, and of Handley 
v. Stutz, 139 TJ. S. 417, Il Sup. Ct. 530, 35 L. Ed. 227, the demurrer 
is sustained. See, also, Troup v. Horbach, 53 Neb. 795, 74 N. W. 
326; Penfleld v. Gas Co.', 57 Neb. 231, 77 K. W. 672. This conclusion 
dispenses with the necessity of examining the other points of the 
demurrer. i 
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; ' V RÇjpGJiRS v. BAMSJEUE et al. 
(Circuit Court of Appëals, Pifth Circuit. Novembef 20, 1900.) 

,'''/" ' : ' . l _' f \ '■"'/'' No. 921. " 

1. Bakkhuptcy— Jurisbictiout Of Courts of Bankbuptcy. 

Under I(ankr. Act 1898, a, court of bankrùptcy has jurisdîctlon to restraln 
proceedings. In'a. statë court by an adverse claimant to recbver possession 
of property Which ls in .possession of à 'trustée as part of a "bankrapt's es- 
tate, and to^éonipel the rettirn of the property where It has been taken 
from the possession of the (trustée in bUcû suit. It also has jurisdiction, 
under the [provisions of, section 2, t;o entertain a pétition of intervention 
by the claimant in the Ijankruptcy proceëdings, and to détermine the issues 
présentée thereDy. J 

8. SAKE— ÂPpiffiALS— JDDOMBNT AtLOWISr(i'"CtAIM." 

Under Bankr. Act 1898, no right of appeal exista from any judgment 
rendered or order made by a court of baâkruptcy in the administration of 
an estate, except the particular judgments enumerated in- section 25; and 
no appeal lies from a judgment entered on à pétition of Intervention flled 
by a claimant oï 1 property in the hands of a trustée declarlng the owner- 
ship of the intervener, and ordering restitution of the: property, such judg- 
ment not being one allowiug a "clainj,". withln.the meaning of section 25a, 
•■ Bubd. 3. -i ','-. 
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8, Same— Pétition for Révision. 

An appeal taken to the circuit court of appeals from a judgment of a 
court of bankruptcy, whlch was not appealable, cannot be treated as a 
pétition in equity for révision in matter of law, under Bankr. Act 1898, 
§ 24b, where the questions presented for review ail involve matters of fact. 

Appeal from the District Court of the United States for the East- 
ern District of Texas. 

The following gênerai statement of the case is found in the tran- 
ecript, apparently agreed to by ail the counsel representing the vari- 
ous parties in interest: 

On the 24th day of April, A. D. 1899, J. C. Whitener, bankrupt, filed his péti- 
tion in bankruptcy. The sçhedule made by Whitener disclosed no assets. On 
the 28th day of April, A. D. 1899, he was duly adjudicated a bankrupt. On the 
15th day of May, A. D. 1899, the flrst meeting of the creditors was held at 
Texarkana, Tex., in pursuance of notice Issued and malled by the référée to ail 
the creditors of said bankrupt, and published In the Gâte Oity News, the paper 
designated for publication of notices in bankruptcy, at whieh meeting creditors 
of the said bankrupt proved up and filed their claims, examined the bankrupt, 
and appointed Rollin W. Eodgers, of Texarkana, Tex., as trustée in bank- 
ruptcy of said estate, and the said Rodgers was duly qualified as said trustée. 
On the 26th day of May, A. D. 1899, the creditors of said bankrupt filed their 
contest of Sçhedule B filed by said bankrupt, and a motion for a subpœna for 
wltnesses and documents, and to commit for contempt. On the 6th day of 
June, A. D. 1899, this cause came on for hearing, in pursuance of notice, said 
hearing being on pétition of contesting creditors contesting the sçhedule filed 
by the bankrupt herein. A motion to commit for contempt, and the applica- 
tion of said creditors for an order of court commanding the said J. C. White- 
ner, the bankrupt, to deliver over to the said Rollin W. Rodgers, trustée, ail 
of certain real and Personal property alleged in creditors' pétition to be in the 
possession of the said J. C. Whitener, and the property of the said J. C. White- 
ner, at and before the time he filed his pétition in bankruptcy. In his answer 
to the creditors' pétition, the said J. C. Whitener alleged that the property in 
controversy was owned by one P. S. Ramseur, and that he (the said Whitener) 
was holding the same as agent of the said Ramseur. The property in contro- 
versy is described as follows, to wit: Lots No. 4, 5, and 6, in block No. 12; lot 
No. 2, in block No. 25; also one-seventh of lot No. 7, in block No. 12, being 25 
feet off of the east end of the said lot next to the alley,— ail situated in the city 
of Texarkana, Bowie county, Tex., together with ail the appurtenances and im- 
provements thereon; also ail the livery stock belonging to the stable now con- 
ducted by the said R. W. Rodgers as trustée herein, including ail horses and 
other animais, carriages, buggies, and other vehicles, and ail harness, moneys, 
and Personal properties of every kind pertaining to the said livery-stable busi- 
ness, including ail books and book accounts connected therewith; also the un- 
dertaker's establishment now in the possession of said Rodgers, as trustée 
herein, situated in Texarkana, Tex., Including ail coffins, hearses, teams, and 
property of every description, including money, books, and book accounts ap- 
pertaining thereto,— ail of which said property at the time of said hearing was 
in possession of the said Whitener, After hearing the testimony of witnesses, 
it was ordered that a further hearing be postponed to make additional parties. 
On the 24th day of June, A. D. 1899, the said contesting creditors filed their 
motion to make P. S. Ramseur, of Lamar county, and the People's Building, 
Loan & Savings Association of Syracuse, N. Y., parties to this suit, and the 
6th day of July, 1899, was set for the day for hearing said contest, said hear- 
ing to be had at Texarkana, Tex. On the 6th day of July, A. D. 1899, the 
cause came on further to be heard, and it appearing to the court that the said 
P. S. Ramseur and the said People's Building, Loan & Savings Association had 
not been served with process making them parties to this suit, and upon hear- 
ing further testimony and argument of counsel, it was ordered by the court 
that the said J. C. Whitener, bankrupt, should immediately deliver ail of the 
said property to the said Rollin W. Rodgers, trustée. In compliance with said 
order of the référée, the said J. 0. Whitener delivered to the said Rodgers ail 
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of the property above, described. And It was further ordered that a further 
hearing of this cause be postponèd to complète service on the said P. S. Ram- 
seur and the said People's Building, Loan & Savings Association. On the 15th 
day of August, A. î>. 1899, the said association filed their answer in said cause, 
and "their motion to hâve R. L. Dalby, liqûidàttng agent of the Interstate Na- 
tional Bank of Texarkana. made a party to this suit. On the 5th day of Sep- 
tember, A. D. 1899, P. S. Ramseur flled hls answer in this cause, setting up 
daim of title and right of possession to ail of the said described property, and 
praytag for an order of court that the said Rollin W. Kodgers, trustée, deliver 
over into the possession of the said P. S. Eamseur ail of the said property; also 
came the said R. L. Dalby, liquidating agent of the said Interstate National 
Bank of Texarkana, and flled his answer, setting up claim of title and right of 
possession to ail of the real estate above described. On the 2Sth day of Sep- 
tembéï' this cause came on for hearing before the référée, Texarkana, Tex., 
aiâ judgment of the court Vas rendered in favor of the said Rollin W. Rodg- 
etSj as against the said P. S. Ramseuri and, on application of the said P. S. 
Ramseur and the said Rollin W. Rodgers for questions to be certifled to the 
judge, the said questions were certifled. Upon a hearing of thé said certifled 
questions by the judge, the case was referred back to the référée, to be ad* 
ministèred in accordance With the provisions of the acts of congress relating 
to bànkruptcy, dismissing as to said Ramseur. On the 7th day of October, 
A. D. 1899. a writ of séquestration was issued out of the district court of Bowie 
county, Tex., atthe suit of the said P. S. Ramseur, as plaintiff, against the said 
R. W. Rodgers, trustée, and the surettes on his bond as trustée, and A. F. 
Sbapleigh Hardware Company, one of the creditors of said bankrupt. By vir- 
tue of said writ of séquestration, T. S. Edwards, sheriff of Bowie county, Tex., 
took possession and control of ail the said property out of the possession and 
control of said Rollin W. Rodgers, trustée. On the 8th day of October, A. D. 
1899, thé said Rollin W. Rodgers, trustée, flled in the district court of the 
United States for the Eastem district of Texas his application for an order of 
court enjoining and restraining the said T. S. Edwards and said Ramseur, their 
agents, attorneys, and deputies, from further interférence with the said trus- 
tee's possession of the said property, which said prayer was granted by the 
Honorable D. E. Bryant, judge Of said court, and in compllance with said order 
the said property was delivered back into the possession of the said trustée. 
On the 16th day of October, 1899, the said P. S. Ramseur flled his pétition of 
intervention in this cause, making himself a voluntary party to this suit. On 
the ltth day of November this cause came on flnally to be beard before the 
référée at Texarkana, Tex., and judgment was rendered in favor of Rollin W. 
Rodgers, trustée, against P. Sj Ramseur, intervener, and the Interstate Na- 
tional Bank of Texarkana, and in favor of the People's Building, Loan & Sav- 
ings Association of Syracuse, N. Y;, for the sum of $5,459.01, together with ail 
costs of suit, and an order foreclosing their deed of trust lien on the real prop- 
erty as heretofore described, and an order directing said R, W. Rodgers to sell 
the said real property, and appropriate the proceeds of said sale to the pay- 
ment of said lien. On the 22d day of December, A. D. 1899, Rollin W. Rodgers, 
trustée, filed his exceptions to the allowance to the claim of the People's Build- 
ing, Loan & Savings Association, and his application to certify questions to the 
judge. On the 28th day of December, A. D. 1899, P. S. Ramseur, intervener, 
filed his application to hâve questions certifled to the judge. 

On the intervention of Ramseur, the référée found and certifled the following 
as facts to the district court: "On the 26th day of December, 1893, J. C. White- 
ner owned the property in eohtroversy, but on the last-mentioned date as- 
signéd the same Dy deed Of trust to S. B. Andrews, assignée. J. C. Whitener, 
the bankrupt, on December 26, 1893, made an assignment under the gênerai 
assignment laws of Texas, conveying ail of said property to one S. B. Andrews, 
as assignée. S. B. Andrews qualified uhder the state law as assignée, and 
took possession of the property in controversy. On the 26th day of December, 
A. D. 1893, J. C. Whitener, the bankrupt, made a deed of assignment, naming 
S. B. Andrews as assignée, by which deed of assignment the property in con- 
troversy was rransf erred to S. B. AndréWs. Before the assignment was made, 
S. B. Andrews was a résident of the state of Arkansas, and was cashier of the 
First National Bank, and changed his résidence to Texas two or three days 
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before the deed of assignment was made, at the request of the said 3. C. White- 
ner, that he, the said Andrews, might qualify as assignée. Before the sivid 
assignment was made there was an understanding and agreement between the 
said J. C. Whitener and S. B. Andrews to the effect that Whitener would make 
Andrews assignée, and that Andrews would hold the property as assignée, 
until arrangements eould be made by Whitener by which he (Whitener) eould 
get possession and control of the said property. This agreement was carried 
out between Whitener and Andrews, P. S. Eamseur being the party or persoa 
agreed upon to become the purchaser for Whitener. Ramseur is the half- 
brother of Whitener. On the 12th day of February, Andrews transferred, by 
bill of sale, the undertaker's business and ail the stock eonnected therewith, 
and the book and book accounts of said business, for which Ramseur gave his 
various promissory notes, with the understanding between himself and And- 
rews and Whitener that the property should be immediately turned over to 
Whitener, and that Whitener should pay off the said notes and conduct the 
said undertaker's business. On the 20th day of February, Andrews trans- 
ferred by deed ail of the real property heretofore described in controversy, for 
which Ramseur gave his note for two hundred and flfty dollars, at which time 
it was understood and agreed between the said Ramseur and Whitener that he, 
the said Whitener, should take possession of the said property and pay the said 
notes. On the lst day of June, A. 0. 1894, Andrews transferred by bill of sale 
the livery stock of horses, wagons, buggies, harness, etc., as described, the 
property in controversy; for which he (the said Ramseur) gave his notes for 
three thousand dollars, payable at différent times; and that he (the said White- 
ner) should take possession and control of the said property, and pay off the 
said notes,— ail of which agreements between Ramseur and Whitener were 
carried out by Whitener. No considération was paid by Ramseur for the said 
property, or any part thereof, except his promissory notes, which said notes 
were to be, and in fact were, paid by the said Whitener. AU of the transac- 
tions between Andrews and Ramseur, including negotiation and sale of the 
said property, were conducted and consummated or participated In by White- 
ner, and between Andrews and Whitener. Ramseur allowed Whitener the 
use of his (Ramseur's) name, that he (Whitener) might become the purchaser 
of ail of the said property, Ramseur being solvent and Whitener insolvent. 
AU of the said transactions were in performance of the original agreement en- 
tered into between Whitener and Andrews, and were for the purpose of de- 
f rauding the creditors of Whitener, and to enable Whitener to get possession 
of ail of the said property, and appropriate it to his own use and beneflt, and 
avoid the payment of his honest debts. From the date of the said transfers 
from Andrews to Ramseur, the said Whitener has had continuous possession 
of ail of the said property transferred, exercised full ownership and control of 
same, appropriated the rents and profits arising therefrom to his own use and 
benefit, and has used and enjoyed the same as his own, until he was com- 
manded, by an order issued out of this court, to turn over and deliver the 
same to the said Rollin W. Rodgers, trustée. Prior to the said assignment 
from Whitener to Andrews, the said Whitener sent out a large quantity of 
merchandise from his hardware stock, a portion of which was returned to 
him after the said transfer from Andrews to Ramseur (Whitener). A large 
quantity of barbed wire was sent to the address of P. S. Ramseur, Hooks, Tex., 
which was afterwards returned to Whitener after the said sale from Andrews 
to Ramseur. The running account between Whitener and Ramseur, beginning 
before the said assignment, continued during the said assignment, while And- 
rews was assignée, and after the said transfer from Andrews to Ramseur. 
Ramseur has never at any time received any of the rents or profits from the 
real estate or livery stable or undertaker's business, but the same had been 
appropriated by Whitener." 

And the référée also reported the following conclusions of Iaw and fact: 
"P. S. Ramseur has never at any time had any interest In the said property, 
or any part thereof, except such title as he acquired through the deed and bills 
of sale from Andrews to Ramseur. He has never had any real interest in the 
said property, except such interest as accrued by reason of his holding the 
légal title to said property in trust for the said Whitener. The statute of 
limitation does not apply in this case, under the facts proven. The whole 
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transaction was fraudulent, and, If Râmsëur éver acquired àriy title to the 
property in controversy, he held the same in trust for J. 0. Whitener. As in- 
tervener in this éasé; P. S. Eamseur isbouàd by the record of the case made 
prior to the flling of hlë pétition In intervention, and he càtinot reopen the 
évidence to interposé objections to the same." 

The intervener, Eamseur, excepted to thé flndings of the référée, and brought 
the nmtter bef ore th« district; court, thé jndge of which, after citing the case, 
fouhd the facts to be as follows: "That on the 26th day of December, 1893, the 
bankrupt, J. C. Whitener; owned and was in possession of a hardware store, 
ah undertaking establishment, and a: livéry stable in Texarkana, in Bowie 
county, Tex., and the real ëstate situated in said county àhd state now in con- 
troversy in this cause; and: on said daté madè a général aSsignment of ail his 
property to S. B. Andrews, as assignée, for the beneflt of ail his crèditors, un- 
der the gênerai assignmeht laws of the etate of Texas. Said S. B. Andrews 
immediately aecepted the trust, and qualifled by taking the oath, and niaking 
a bond, in accordance with the provisions of sàid laws. After qualifying, said 
S. B. Andrews immediately tobk possession bfâll of the property and assets 
of the estate bf said J. 0. Whitener, and proceeded to àdminister said estate. 
Thereafter, on the 12th day of February, 1894, he sold and delivered to inter ; . 
vener, P. S. : Eamseur, the ehtire hardware and undertàker's business and 
stock for the sum of seven thoùsand flvé hundred fôrty and "/îoo dollars, 
this being flfty per cent, of thé involce value, 1 and on the same day he sold 
intervener the notes and book accounts bëlohgmg to said business for the sum 
of one thoùsand dollars. The rëal estate bélônging to the estate of said J. C. 
Whitener was valued at $6,000, ànd was ihcumbered by mortgages to the ex- 
tent of $5,500, and the said Andrews, on the 20th day of February, 1894, sold, 
and by deed of conveyance transferred, to intervener ail of said real estate, 
for the considération of tw'o hundred and flfty dollars, and the assumption of 
the payment by intervener of said mortgages. On the Ist day of June, 1894, 
saïd S. B. Andrews sold and delivered té intervener the îivery-stable business 
and stock, inciudihg vehicles, horses, harhess, etc., for thé sum of three thoù- 
sand dollars. The priées paid by intervener ! tyëre adéquate and fair. Inter- 
Véner, at the time of thesé purchases, was suivent, wbrth between seventy- 
flve and one hundred thoùsand dollars, â'rid in paying for said property exe- 
cuted and delivered to said S. B. Andrews' his promissory notes. Said notes 
wçre ail paid, and thé moinëy went ihto the hàhds of said Andrews, as assignée 
of the estate of J. Ci Whitener. Said s. B. Andrews offëréd ail of said prop- 
erty for sale upon the open marfeet, and his sale to intervener was boha flde 
and passed a goôd title. Said purchases were madé by intervener in good 
faith, and for a good and valuable considération, and he has openly claimed 
and held the samé, and exercised ownërship and contre! of the same contin- 
uously since its purchase. ïntérvënery by^thése purcha&es ; acquired a good 
titlë to ail of said property, and has continuously held tbé'Bàme, except that on 

the — day of — « — , 1896, he sold ail of thé hardware business and stock 

to one J. B. Benjamine There was no collusivé agreement, or arrangement be- 
t^e^eri S. B. AndreWs, J. C. Whitener, and' intervener, P. S. Eamseur, that said 
intervener shouldbe the purchaser of Said property, and thefe was no fraud 
upon the part of intervener in the; purchase bf any of sàid property, and no 
intention upon hisp^rt in the purchase ^f,s#id property tb defraud any of the 
creditors of said J, C. Whitener,, or to pttrçbase said property and boId~fhe 
same in his name f or said J. G. Whitëfiëry àhd since hiB purchase of same he 
has not held it in his faamé m trust for éàïd J. C. Whitener. After his pur- 
chase of said property, intérvè'nër plâcéd said J. 0. Whitener in possession of 
said property to ruh it under his direction; as his agent; ànd agreed to and 
did àllow said Whitener the sum 1 of sevénty-flvé and oné hundred dollars pèr 
month as wages to live on. Intervener had ^arge business; interests at différent 
tèwnsahdcities.ahd cohdijctèd his ( business at thèse différent places through 
agents, and did noi'glve h?S ehtire ! Personal attention to' hjs business at any 
particular placé;. Hé madé, fréquent visMs'to' Texarkana, ànd personally in- 
speetedahd itiquired into his business' ano property theré, and had it rendered 
for taxes, and ,cause<ï the taxés to be patd v Hé resided at Dekalb, thirty-three 
miles from Texarkana, whete he had large inter est in the Dekalb Lumber 
Company, a sàwmill plant His bootkéëper at Texarkana frequently sent to 
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hlm at Dekalb statements ot the condition of the business at Texarkana. He 
found that his hardware business at Texarkana was losing money, and sold it 
in 1896 to J. B. Benjamin, the considération being $3,500, of which the sum of 
$1,900 went to pay off notes given by intervener for the purchase of the prop- 
erty from Andrews, and held by the bank, and the balance was paid on in- 
debtedness of said hardware business. He received no profits from his other 
business at Texarkana. Àt thè time the trustée took possession of this prop- 
erty, it was in the possession of said J. C. Whitener as agent for intervener. 
The claims of the creditors represented by the trustée are for debts created by 
said J. C. Whitener prior to his assignaient to S. B. Andrews. None of them 
accepted under the assignaient made by said Whitener to Andrews, but hâve 
never questioned intervener's title to the property sold and conveyed to him 
by Andrews, as assignée of Whitener's estate, until after the filing of a péti- 
tion in bankruptcy and in said bankruptcy proceeding." 

The district judge thereupon gave judgment in favor of Ramseur against the 
trustée for ail the property claimed by the intervener, for ail rents and profits 
of the same during the time in trustee's possession, oTdered a writ of restitu- 
tion, and that the trustée should pay ail the costs out of the estate of the bank- 
rupt in his hands; to ail of which the trustée at the time duly excepted, and 
thereafter sued out this appeal, assigning 33 spécifie errors in finding the facts 
of the case, and 8 errors of mixed law and façt. 

A motion is made to dismiss this appeal upou the grounds (1) that the judg- 
ment sought to be reviewed is not such a judgment or decree as may be ap- 
pealed from under the provisions of the bankrupt act; and (2) that the appeal 
bond in this case, if one is required to be filed, was filed after the time had ex- 
pired, as fixed by law, in which an appeal bond may be filed in causes of this 
character. As to the appeal and bond, the facts are that the judgment was 
rendered on the 27th day of January, 1900. On February 3d, an appeal and 
supersedeas were allowed to the trustée without bond. On February 7th, the 
appellee applied for exécution of the judgment, which application was heard 
on the 14th day of February, 1900, when the court ordered that the order there- 
tofore made, suspending and superseding the exécution of said judgment with- 
out an appeal bond, be set aside, and the following was entered: "The super- 
sedeas appeal bond of the said R. W. Rodgers is now fixed at the sum of 
$7,500, should he désire to prosecute his appeal and suspend said exécution; 
should he désire to appeal without suspending the exécution of said judgment, 
then his appeal bond is fixed at the sum of $500. It is further ordered that 
he make said bond and présent it to me for approval on or bef ore the 24th day 
of February, 1900, and in default of this it is ordered that the clerk of this 
court issue ail necessary process to enforce said judgment." The supersedeas 
appeal bond, under this last order, was made on the 21st day of February, 
1900, and it appears to hâve been approved and ordered filed as of date Feb- 
ruary 24, 1900. 

W. T. Hudgins and Oscar D. Scott, for appellant. 
E. B. Kruttschnitt and John J. King, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts). As the property, 
the ownership of which is in dispute, was in the possession of the 
trustée in bankruptcy as a part of bankrupt's property to be duly 
administered, the district court had jurisdiction to issue an injunc- 
tion restraining the proceedings under a séquestration issued from 
the district court of Bowie county, Tex., at the suit of Ramseur, 
plaintiff, against Rodgers, trustée, and to compel the return of the 
property to the trustée. See White v. 'Schloerb (decided in the su- 
prême court May 28, 1900) 20 Sup. Ct. 1007, 44 L. Ed. 1183. The 
property being in the custody of the district court sitting in bank- 
ruptcy, that court had jurisdiction to entertain the intervention 
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flM by Uaraseur, claiming the p^ofoerty, and' to bear and détermine 
tiie issues presented fej: the intervention, not only on gênerai prin- 
ciples (see Morgan's L. & T. B. & S. S. Co. v. Texas Cent. Ry. Co., 
137 tJ. S. 171, 11 Supi Ot. 61, 34 L. Ed. 625), but under the spécifie 
provisiôbs of section 2 pf the bankmptcy act of 1898, as follows: 

"Tliat the courts of bankmptcy as herejnbefore defined, viz. the district 
courts of the United State» in the several states, the suprême court of the Dis- 
trict of Columbia, the district courts of the several territories, and the United 
States courts in the Indian Territory and the district of Alaska, are hereby 
made courts of bankruptcy, a»d are hereby invested, within their respective 
territorial limits as now established, or as they may be hereafter changea, 
with such jurisdiction at law and in equity as will enable them to exercise 
original jarlsdictian in bankruptcy proceedings, in vacation in chambers and 
during their respective tenus, as they are now or may be hereafter held, to 
* •■*■■. (6) bring in and substitute additional persons or parties in proceed- 
ings in bankruptcy when necessary for the complète détermination of a matter 
in controversy; (7) cause the estâtes of: bankrupts to be collected, reduced to 
money and dlstributed, and détermine controversies in relation thereto, except 
as herein otherwise provided: * * * (15) make such orders, issue such pro- 
cess, and enter such judgments in addition to those specifically provided for as 
may be necessary for the enforcement of the provisions of this act. * * * 
Nothing in this section contained shall be construed to deprive a court of bank- 
ruptcy of any power lt would possess were certain spécifie powers not herein 
enumerated." 

The jurisdiction of the district court, as thus granted, is unques- 
tionably bankruptcy jurisdiction, and not gênerai jurisdiction to hear 
and détermine controversies between adverse parties. The right to 
appeal from the décision of the district court in bankruptcy proceed- 
ings is given in the bankrupt law of 1898 (section 25), in the follow- 
ing cases: (1) From a judgment adjudging or refusing to adjudge 
the défendant a bankrupt; (2) from a judgment granting or denying 
a discharge; and (3) from a judgment allowing or rejecting a debt 
or claim of $500 or over. 

The property in dispute was not surrendered by the bankrupt. It 
came into the possession of the bankruptcy court on an order of the 
référée declaring it to be a part of the bankrupt's estate, and the 
proceeding below was a suit to recover the property from the trustée, 
as property that belonged to the plaintiff, and not to the bankrupt's 
estate, and the judgment of the court is one declaring the plaintiff's 
ownership, and ordering a restitution of the property, with costs. 

The question presented on the motion to dismiss is whether this 
judgment of restitution is a judgment allowing or rejecting a debt or 
claim of $500 or over. It is not contended that it is a debt, but it 
is contended that it is a claim, within the meanîng of the statute. 
The word "claim," as used in the above connection, — "debt or claim 
of $500 or over," — seems to mean a moneyed demand, the same as 
"debt," and was used, not to enlarge, but to render certain. The 
word "debt," as defined jn the first section of the statute, includes 
any debt, demand, or claim provable in bankruptcy. The word 
"claim," although frequently used in the bankruptcy act, is not spe- 
ciflcally defined; but section 57 of the act is entitled, "The Proof and 
Allowance of Claims," and the word as therein used in every instance 
refers to, and means only, a moneyed demand. Paragraph "k" of 
the section is to the effect that claims which hâve been allowed may 
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be reconsidérée! for cause, and reallowed or rejected, in whole or in 
part, according to the equities of the case, before, but not after, 
the estate has been closed. To give the word "claim" the broad 
meaning contended for would be to practically enlarge the statute 
so as to give the right of appeal in every disputed claini involving 
$500 or over occurring in the administration of the bankrupt's estate ; 
for ail contesta therein, including questions of discharge of the 
bankrupt and selling property, can easily be shown to be claims, 
within the broad meaning of the word "claim," — a demand or sup- 
posed right. The proceeding in the court below was a proceeding in 
the administration of the bankrupt's estate, and was in no proper 
sensé a proceeding to allow or reject a debt or claim against the 
bankrupt's estate, and we are inclined to the opinion that, in mat- 
ters of administration in the bankruptcy court, outside of the ques- 
tion of bankruptcy vel non, the discharge of the bankrupt, and the al- 
lowance of debts or demands over $500, no appeal is allowed or con- 
templated by the bankruptcy law of 1898. 

It is, however, contended that, if no right of appeal exists, then the 
application for an appeal, as perf ected in this case, may be treated as 
a pétition in equity to revise, under paragraph "b," § 24, to the effect 
that the several circuit courts of appeals shall hâve jurisdiction in 
equity, either interlocutory or otherwise, to superintend or revise 
in matters of law the proceedings of the several inferior courts of 
bankruptcy within their jurisdiction; such power to be exercised on 
due notice and pétition by any party aggrieved. Judge McCormick, 
speaking for this court in Re Abraham, 35 C. C. A. 608, 609, 93 Fed. 
783, 784, said: 

"The right of appeal, as given by the statnte, can neither be enlarged nor 
restricted by the district court or by this court. The régulation of appeals is 
a régulation of jurisdiction. It was not without purpose, therefore, that the 
exercise of the superintending jurisdiction of this court is not placed by the act 
under spécifie régulations and restrictions, like the proceeding by appeal or 
writ of error. It seems clear to us, from a considération of the various pro- 
visions of the act, and partieularly of the clause conf erring, superintending, and 
revising jurisdiction on this court, that it was the intent of congress that the 
exercise of such jurisdiction could be easily invoked by any party aggrieved, 
and should be freely exerted by the circuit court of appeals, without the 
hindrance of technical trammels. In analogy to the rule prescribed for allow- 
5ng appeals, and to the practice in allowing writs of error In cases at law, the 
pétition for revision may be presented to, and allowed by, a judge of the court 
of bankruptcy, or any one of the judges of this court. It should, with reason- 
able clearness, show the action of the court which lt seeks to hâve revised in 
matter of law, and reasonable notice thereof should be given to the adverse 
party. The appeal prayed for, allowed, and perfected in this case, bringing 
up, as it does, the record of the pleadings, which présent ail the facts, either 
verified by the petitioning creditors, whom the appellee represents, and cannot 
be allowed to dispute, or averred by Bernheimer, and admitted by the demur- 
rer, showing ail of the action of the judge thereon, including the last order 
from which the appeal was taken, may embrace more than it was necessary to 
put into a pétition for revision; but it clearly does embrace a suffleient state- 
ment of the facts and action of the court thereon sought to be revised in mat- 
ter of law. No question has been raised, or can be raised, as to the sufficiency 
of the notice. It is apparent from the proceedings that the appeal was prayed 
for and allowed in open court, in the présence of ail the parties or their attor- 
neys, at the very instant that the judgment sought to be revised was an- 
nounced, They tbus had, or must be eharged with, due notice. We conclude 
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that the motion to dismiss the proceedings in this court should not be granted. 
We could, did we deem it necessary, permit the party aggrieved now to file nia 
pétition for the revision ne seeks, and, upon due or reasonable notice thereof 
being ; given to ail parties entitled thereto, proceed thereon in the exercise of 
our Jurisdiction. We hâve not dëèmed it necessary or meet in this case to 
hâve resort to that course, but hâve proceeded to consider the case on its 
mérita* in like manner as if a formai pétition had been presented and due no- 
tice thereof given. We may not f eel justifled in exercising our discrétion to 
the same estent in ail cases which may be brought to us in the future. The 
proceedings in this case in the district court were had before the gênerai or- 
ders in bankruptcy took effect, or hâd been widely published, and become gen- 
erally known to parties or counsel, or the judges of the inferior courts. The 
provisions ,0'f the act with référence to appeals to this court, and to obtaining 
the superintendence and revision it may exercise, are, in a measure, new, and 
précédents under the former law, if they were uniform (which they are not), 
eould not be safely followed." 

If, following this précèdent, we should be djsposed to treat the ap- 
peal herein as a pétition in equity, the following difficulty présents 
itself: Under the express provisions of the statute, on a pétition in 
equity to revise proceedings, only questions of law can be considered 
in the appellate court, and on this appeal £he questions presented 
ail involye matters of fact; no spécifie questions of law, as ruled by 
the district court, being assignée! as erroneous. It seems clear that 
this court has no jurisdiction in this case, either on appeal or on a 
pétition to revise. The appeal is dismissed. 



UNITED STATES v. LUNG HONG. 

(District Court, N. D. Ohio, W. D. May 5, 1900.) 

No. 1,146. 

Déportation op Ohinese— Burden of Proof— Merchahts. 

The burden rests upon a Chinaman arrested for déportation, as being 
unlawfully within the United States* to prove that he belongs to one of 
thfe privileged classes named in the statute; and when he claims to be a 
merchant he must show a flxed place of business, 1 and such fréquent sales 
of merchandise as entitle him to be considered a merchant, within the 
ordinary meaning of the term, or an actual and substantial interest in 
some flrm of such merchants. 

Proceeding for Déportation of Défendant as a Ohinese Laborer. 

Robert Tucker, Asst. U. S. Atty. 
J. M. & W. F. Brown, for défendant 

KICKS, District Judge. This is a proceeding on the part of the 
United States to hâve Lung Hong, a Chinaman, removed from the 
countçy on the ground that he wàs . unlawfully found hère. The 
facts are, briefly stated, that on the 13th day ôf January, 1900, he 
was found in a Chinese laundry at Lima, Ohio. At the time he was 
so found, he was laboring in the laundry, and, according to a stipu- 
lation agreed to between the parties, he had been laboring in this 
laundry for six months or more, and was, therefore, within ttte mean- 
ing of the statute, a common laborer. The défense made is that he 
came within the privileged classes named in the several Chinese 
exclusion acts, and that he was a merchant doing business at No. 
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321 South Clark street, in the city of Chicago, 111. The whole case 
turns upon the question of fact whether or not this défendant was 
a merchant in the city of Chicago, and was, therefore, one of the 
privileged class named in the acts of congress. The courts hâve 
repeatedly held that, in order to avail himself of this défense, it is 
necessary for the Chinaman to show an actual suhstantial interest 
in some flrm, if he prétends to hâve been a partner in the merchan- 
dising business, or, if he was a dealer in his own name, that he must 
hâve a fixed location, where his wares are kept or sold, and such 
fréquent sales of merchandise as entitle him to be considered as a 
merchant, within the ordinary meaning of that term. The évidence 
relied upon to show that the défendant was a merchant is based 
largely upon the déposition of Dr. Wilder, who now lives at Sharon 
Springs, Kan. This doctor, at the time he lived in Chicago, was 
patronized largely by Chinese, and says he remembers this store, 
and remembers seeing the défendant about the premises, and that 
he was told that he was a merchant, and one of the flrm. It seems 
from the testimony that this flrm was rather elastic in its nature, 
in so far as the number of partners was concerned. There were 
fréquent fluctuations in the number of partners, and in the extent to 
which the partners participated in the dealing. I think, under the 
strict ruling of the courts, that the défendant cannot be said to hâve 
been a merchant, having a fixed, substantial interest in the flrm, 
which was indicated either by his own name appearing in the part- 
nership firm name, or by some other évidence of interest such as is 
ordinarily found among partners doing business in this country. 
Counsel for the défendant insists that the burden of showing that 
the défendant was not a merchant is upon the government, but the 
holding of the courts is exactly to the contrary. Judge Severens' 
opinion, cited by counsel for the government, it seems to me, is con- 
clusive of this question. He says that, although it is contrary to 
the légal rule, the presumption of innocence does not follow the de- 
fendant, but that the burden rests upon him to make out his dé- 
fense, and that this must necessarily be so if the government ex- 
perts to protect itself and its citizens from an influx of thèse people. 
It is easier for them to prove an affirmative than it is for the govern- 
ment to prove the négative. There was no attempt, therefore, on 
the part of the government to prove affirmatively that the défendant 
was not a merchant, but it relied upon the fact that the défendant 
had failed to make out that he belonged to the privileged class, 
and in this I think the government is correct. Therefore, without 
further reviewing the facts or the acts of congress, I flnd the de- 
fendant is unlawfully within this country, and, under the act, must 
be deported to his own country. An order will be drawn accord- 
tagly, and the marshal will exécute it as provided by law. 
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WINKLER étal. v. STUDEBÀKER BROS. MFG. ÇO. 

(Circuit Court, S. D. New York. November 28. 1900.) 

Patents— Suit for ; Infringement— Title of Plaintiff. 

Where a part owner of a patent died Intestate, and his estate was ad- 
ministered, and the administratrix discbarged without having made any 
disposition of his interest in the patent, the title acquired thereto by an 
assignaient from his next of kin. who, under the laws of the state, suc- 
eeedéd to the ownership of the Personal estate not required for the pay- 
ment of debts, is sufficlent to support a suit for Infringement of the 
patent 

In Equity. Suit for infringement of patent. On demurrer to bill. 

The demurrer is aimed at a supposed defective link in the chain of eom- 
plainants' title. The letters patent in question were granted May 7, 1895, to 
the çomplainant Fred Winkler and Lenhart Winkler. Lenhart Winkler died, 
intestate, November 10, 1896. He was a résident of Indiana. His widow 
Mary Winkler and his minor child Edward Winkler were his only heirs at law 
and next of kln. Mary Winkler was duly appointed administratrix March 17, 
1897. On the 24th of February, 1899, she was discharged and the estate was 
declared settled and fully admjnistered. In February, 1899, Mary Winkler 
was appointed guardian of the said Edward Winkler, and on the 26th of June, 
1899, personàlly, and as guardian of Edward Winkler, with the approval of 
the court, she conveyed In wrlting to the complainants Fred Winkler and 
Charles Winkler ail the right, title and interest which she posseused in and to 
the said letters patent. On the 2lst of Aùgust, 1899, Fred and Charles Winkler 
conveyed to William Knoblock an undivided one-third interest in the patent. 
The point is made that the title of the complainants, other than Fred Winkler, 
is defective because they hâve not acquired the title of Mary Winkler as ad- 
ministratrix. Although she was discharged by the order of the court, her let- 
ters revoked, her bond canceled and the estate declared fully and fînally 
settled, it is inslsted that the title to the patent is suspended somewhere, 
although counsel hâve neglected to give the court any information by which 
its présent locality can be ascertained. 

H. A. Heyn (Bond, Adams, Pickard & Jackson, of counsel), for 
complainants. 

Kenyon & Kenyon (William Houston Kenyon, of counsel), for de- 
fendant. 

GOXE, District Judge. Although the situation is in some respects 
a novel one it is thought that the title can be sustained upon the 
principles enunciated in Sessions v. Bomadka, 145 U. S. 29, 12 Sup. 
Ct. 799, 36 L. Ed. 609, and Machine Co. v. Featherstone, 147 U. S. 
209, 13 Sup. Ct. 283, 37 L. Ed. 138. Under the statute law of In- 
diana the patent belonged to the widow and infant son of Lenhart 
Winkler; they were his sole heirs and next of kin. There were no 
creditors, of course, when the estate was settled and the adminis- 
tratrix was discharged. There was no living person who had the 
slightest interest in the intestate's share of the patent except his son 
and widow. No title is now outstanding which can be asserted in 
hostility to theirs. No such title can hereafter be acquired. Un- 
der the Indiana law, if there be no debts and no administration, Per- 
sonal property vests by opération of law in the next of kin. Eob- 
ertson v. Eobertson, 120 Ind. 333, 22 N. E. 310. This patent— like 
the patent in Sessions v. Romadka — was not administered and passed 
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by opération of law to those legally entitled to it. la the Sessions 
Case the patent passed under the provisions of the bankruptcy act 
to the assignée. The assignée did nothing regarding the patent and 
was discharged. The bankrupt thereafter assigned the patent, and 
the title thus acquired was sustained. The court, at page 39, 145 
U. S., page 801, 12 Sup. Ct., and page 613, 36 L. Ed., says: 

"Had the existence of this patent been concealed by the bankrupt, or the 
assignée had discovered it subsequently — after his discharge,— and desired to 
take possession of it for the benefit of the estate, it is possible the bankruptcy 
court might reopen the case and vacate the discharge for that purpose. Clark 
v. Clark, 17 How. 315, 15 L. Ed. 77. But it does not lie in the mouth of an 
alleged infringer to set up the right ôf the assignée as against a title from 
the bankrupt acquired with the consent of such assignée." 

The facts of the Sessions Case differ from those of the case at bar, 
— this is always true, — but the objection to the title was more sub- 
stantial than the objection hère for the reason that the creditors of 
the bankrupt had been deprived of a valuable asset. The court, 
however, regarded it as a situation where a common-sense view of 
the law should prevail over a refined and académie view and where 
an outstanding interest so attenuated and nebulous that nothing 
approaching a title could ever be deduced therefrom, should not, at 
the suggestion of a wrongdoer, be permitted to imperil if not destroy 
a valuable patent. The complainants hold every tangible existing 
interest in the patent. There is nothing outstanding which by any 
possibility can be made the basis of another attack upon the défend- 
ant. The complainants represent every one who now has or who 
ever had a vestige of interest in the patent. The case differs from 
the cases relied on by the défendant in that no title is outstanding 
in an administrator subject to the rights of creditors. There are 
no creditors, there is no administrator and it is not easy to see how 
one can now be appointed. The title to the patent is not extinct. 
The widow and the infant son were the only persons who had a right 
to it and their right was unqualified and exclusive. 

The demurrer is overruled and the cause should proceed pursuant 
to the stipulation between the parties. 



NATIONAL FOLDING-BOX & PAPER CO. V. GAIR. 

(Circuit Court, B. D. New York. December 6, 1899.) 
Supplemental opinion. For original opinion, see 97 Fed. 813. 

Walter D. Edmonds, for complainant 
Edwin H. Brown, for défendant. 

THOMAS, District Judge. Upon the argument of the above case 
on the merits the attention of the court was directed sparingly, if at 
ail, to the boxes manufactured by the défendant, which are now 
claimed to be involved in the accounting. Defendant's box, with 
interlocking turned-in portions, with the usual end pièce appertaining 
to the box, which is covered by complainant's patent, seems to fall 
within claim 1. The reason for this is explicitly set forth in letters 
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paient No. 519,1451) issued to the défendant, rsubsequently to the pat- 
ent; in suit. In such letters the invçntor,j afjtep describing his box, 
sjfôtes that: ','■■....,.■ \, ',,,_, : .',. . 

I , n^hen the box Is set up the two parts, GG^Ithe turned-in portions], at each 
end of the box are hooked together, and thé tongues,<pn the overlapping flaps 
aie thrust into the cresCent-shaped slots, and the e,ç$s of the box thereby 
double locked together, substantially as specifled.'' J 

;,It is quite obvious from this (the défendantes) languàge that he 
<pea the complainant's device as an additionaï lock for his box, and 
the violation of the complainant's rights thus arising is not dimin- 
ishea J?y the fact that the défendant also interïocks the turned-in por- 
tions.' ' •. ^ ''.".'v;, , ' ;,.,' 

More doubt arises respecting the class of boxes where the end pièce 
hàk à single tongue eriterihg a single aperture existing alone in one 
of thë tùmêd-in portions; Wilson ùhquestionably provided that the 
end pièce might hâve a single torigûe, but did he limit the engage- 
ment ôf that tongue to an aperture or openïng existing in both 
turned-in portions? In other words, did the patentée voluntarily 
confine himsëlf to a box whose tùrnëd-in portions each contained an 
aperture, or some part of an aperture? The languàge certainly sus- 
tains such contention. The patentée has also placed his own con- 
structibn tipon the daim by the languàge used by hiiri in the subsé- 
quent spécification filed by him. This spécification pertains to letters 
patent No. 292,606. After reciting the embarrassments arising from 
the use Ôf two tongues in small boxes, the spécification states: 

"The'opject of my présent invention or Improvement is, In arddition to the 
objects set forth In my letters patent abové' referred to, the production of a box 
of the kind referred to, which oan be expeditiously put together or fonned, 
and withoùt liability of wfinkling, spoilfng, or soiling the paper stock of which 
lt is compossd; and, to thèse main ends and objects, my invention consists in 
cutting or forming the turned-in end portion of the box or lid so that when 
brought to tneir proper npright positions a part of one shall overlap a part 
of the other, and So that there shall be forined by the two at some locality 
between their top and bottoru edges a single space or opening, adapted to re- 
ceive the folded-pver-aud-down tongue, ail as will be hereinafter more f ully 
explained:" . .. 

There is no reason for seeking a construction of the claim which 
is apparently denied to it by the patentée in subséquent applications. 
The complainant's contention that claim 1 covers, without limitation, 
any "loosë-îëver clutch," so that Wilsôh's subséquent application is 
only for an improvement, is not adopted. Thenecessity for the later 
letters is not understood, if the inventor had under his flrst letters 
the right to use the single tongue for which the second letters pro- 
vided. It is obviously fair to take a patentée at his word, and the 
application of this rule brings into the accountihg the class of boxes 
similar to that known as "Defendant's Box," and excludes from the 
açcounting boxes similar to dèfëndant's Exhibit 3, where a single 
tongue of the éhd pièce engages alpnë an aperture in one of the 
turned-in portions. 
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WBLLER et al. t. HANAUR et aL 

(Circuit Court, E. D. Pennsylranla. December 11, 1900.) 

No. 84. 

1 JUBISDIOTION OP FEDERAI, COURTS— ClTIZENSHIP OP PARTIES. 

A fédéral court is without jurisdiction pf a suit by two plaintiffs, one 
of whom is a citizen of a state and the other oî a territory, against 
citizens of another state; and where the facts appear In the record the 
objection may be taken at any stage of the proceedings. 
8. Same — Amendment after Trial — Change op Parties. 

An amendment of the record cannot be allowed after trial to confer 
jurisdiction which did not in fact exist at the time the suit was com- 
menced or tried; as by striking from the record in a suit in a fédéral 
court the naine of a plaintiff, whose citizenship deprived the court of 
jurisdiction, upon an assignaient of his interest in the cause of action 
to his co-plalntiff after the trial. 

On Motion by Défendants for Judgment on Reserved Point, and 
Motion by Plaintiffs to Amend Record. 

0. Wilfred Conard, for plaintiffs. 
Ira J. Williams, for défendants. 

J. B. McPHERSON, District Judge. The déclaration avers, anc 
the testimony at the trial proved, that one of the plaintiffs was 
a citizen of Oklahoma territory at the time the suit was brought, 
the other plaintiff being a citizen of Missouri, and the défendants 
being citizens of Pennsylvania. This raises a question of jurisdic- 
tion, and upon this ground alone the défendants were entitled to 
binding instructions in their favor; and, as their point requesting 
such instructions was reserved, they are now entitled to judgment 
notwithstanding the verdict against them. No argument is needed 
to establish the proposition that a citizen of a territory cannot sue 
a citizen of a state in the fédéral courts. There are many décisions 
to this effect, of which one or two may be cited: City of New Or- 
léans v. Winter, 1 Wheat. 91, 4 L. Ed. 44; Hooe v. Jamieson, 166 TJ. 
S. 395, 17 Sup. Ot. 596, 41 L. Ed. 1049. It is also beyond dispute 
that, where there are more plaintiffs than one, each must be capable 
of suing in the fédéral courts, or the necessary jurisdiction does not 
exist. The présent suit, therefore, was brought in the wrong tri- 
bunal ; and, as the détective jurisdiction appears in the record, it is 
the duty of the court to sustain the défendants 7 objection, and dis- 
miss the suit at any stage of the proceedings. 

Conceding the correetness of this position, the plaintiffs seek to 
cure the defect by amendment. They produce an assignment exe- 
cuted since the trial by the citizen of Oklahoma, transferring his 
interest in the suit to the citizen of Missouri, and consenting that 
the suit should be brought and continued by the latter individually. 
Upon this assignment they found a motion to amend the record by 
striking out the name of the citizen of Oklahoma as a party plaintiff, 
and by further amending so that the plaintiff may now be de- 
scribed as "J. H. Weller, a citizen of the state of Missouri, who was 
with Robert T. Weller, late trading as Weller Bros." It is clear 
105 F.— 13 
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that the motion mua| h^denied, ahd I tliink that only one objection 
need be noticed. Tms ïs an attempt by a subséquent act of a party 
to confer a jurfydtetion that did not exist at the date of the suit, 
and such an attempt certainly cannât succeed. Courts exercise the 
power of amendment liberally, but it has never been used for such 
3, purjpose as tbjs. Wfcere juridiction actually exists, an erroneous 
OP defective statemenVof jûrïsdfctidnal fàcts may, np doubt, be cor- 
rected so as to show the truth; but that is very différent f-rom what 
is now proposed. This motion i» intended, not to show the truth, 
but to make the record déclare what is not true, namely, that the 
suit wlas brought origïnally by one plaintiff alone, and that the 
court had thus acquired a jurisdiction which confessedly it has never 
yet had. Jurisdiction cannot be given by such an act of a party 
so as to hâve a rétroactive effêct, and put life into what has hitherto 
been void. I do not consider the objection that one partner could 
not;SUje.jfli his separate name upon a pause of action that had accru ed 
to the parîtnership. 

The motion to amend is denied. Judgment will be entered on the 
reserved point in favor of the défendants notwithstanding the ver- 
dict, but without préjudice to the right of the plaintiff s to bring 
auother suit in a court having proper jurisdiction. 



PELLETTv. GREAT NOBTHERN RY. CO. et al. 

(Circuit Court, t). Washington, E. D. December 4, 1900.) 

Removai*;©? Causes— Costs on Remand. 

Ujider the judiciary act of March,3, 1875 (section 5), which provides that 
when'a circuit court remands a càseit "shall make such order as to costs 
as sbàll be just," such court haB Jurisdiction to award statutory costs in 
favor of a plaintiff, including the attomey's docket fee prescribed by Rev. 
St. § 824 f although the cause was remanded for the reason that the court 
was without jurisdiction to entertain it. 

Action at law against the Great Northern Raïlway Company and 
two of its servants, as défendants* to recover damages for having 
caused thé death of the > plaintiff s husband by négligence. After 
the case ha;d been remanded to the state court in which it was com- 
mencée!, the plaintiff filed a cost bill, and petitioned this court to ren- 
der a judgment in her favor for costs, including the f ollowing items : 
Clerk's fées, $4; attomey's docket fee of $25; typewriting 24 folios 
pleadings, motions, etc., at 10 cents per folio, $2.40. Pétition granted 
to the extent of allowing the statutory docket fee and clerk's fee. 

Lewis .(& Lewis, for plaintiff. 

Will H. Thompson and M. J. Gordon, for défendants. 

HANFOKD, District Judge. This case was remanded to the state 
court in which it was cbmmencedj on motion of the plaintiff, for the 
leason that it is not a case of which this court has jurisdiction, and 
fit first blush it would seem to be inconsistent for the plaintiff to 
invoke its jurisdiction by asking this court to render a judgment in 
her favoi* for costs. Ordinarily, a court which has not jurisdiction 
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to détermine the rights of the parties as to the main controversy 
between them is simply bound to let them alone, and to refuse its 
process for the beneflt of either. Inglee v. Coolidge, 2 Wheat. 363, 
4 L. Ed. 261; Mclver v. Wattles, 9 Wheat. 650, 6 L. Ed. 182; Strader 
v. G-raham, 18 How. 602, 15 L. Ed. 464; Hornthal v. Collecter, 9 
Wall. 560, 19 L. Ed. 650; Pentlarge v. Kirby (C. C.) 20 Fed. 898. 
The décision in tbis case, however, must be made with référence to 
the fifth section of the act of congress of March 3, 1875 (1 Supp. 
Rev. St. [2d Ed.] 83, 84), which provides that when a United States 
circuit court remands a case it "must make such order as to costs 
as shall be just." In a décision by Judge Baker, concurred in by 
Judge Woods (Smith v. Telegraph Co. [C. C] 81 Fed. 242), it was 
held that this statute does not confer authority to render a judg- 
ment for costs, including an attorney's docket fee, and the atten- 
tion of the court appears to hâve been especially directed to an 
earlier décision, to the opposite effect, by Judge Brown, in the case 
of Josslyn v. Philips (O. C.) 27 Fed. 481. See, also, 18 Enc. PI. & 
Prac. 381. 

In view of the conflicting décisions above referred to, I hâve ex- 
amined other authorities bearing upon the question, and hâve reached 
a conclusion in accord with Judge Brown's décision. The statute, 
in plain words and without any restriction whatever, requires the 
court, when a case is remanded, to make such order as to costs as 
shall be just. When a party brings an action into court, his adver- 
sary is subjected to inconvenience and expense, and has the right to 
hâve the professional services of an attorney to appear for him and 
défend his rights. Since the law requires the court, in the exercise 
of its discrétion, to consider the justice of the case, when an attorney 
has appeared, and prevailed to the extent of securing an order re- 
lieving his client from ail obligation to appear further, I can per- 
ceive no reason for refusing to allow such costs, including an attor- 
ney's fee, as by the laws of the United States may be taxed in other 
cases. In actual practice, the courts of highest authority hâve 
given effect to this statute by expressly commanding the circuit 
courts to remand nonremovable cases, and give judgments for costs 
against the parties held to be in fault for removing them. Torrence 
v. Shedd, 144 U. S. 527-538, 12 Sup. Ct. 726, 36 L. Ed. 528; Martin 
v. Snyder, 148 U. S. 663, 664, 13 Sup. Ct. 706, 37 L. Ed. 602; Mat- 
tingly v. Eailroad Co., 158 U. S. 53-57, 15 Sup. Ct. 725, 39 L. Ed. 
894; Craswell v. Bélanger, 6 C. C. A. 1, 56 Fed. 529. 

This being an action at law, and there having been no jury trial, 
and no dépositions having been taken, the only costs which the plain- 
tiff is entitled to recover are the statutory fées of the clerk for serv- 
ices performed at the instance of plaintiff, and a docket fee of f 10, 
prescribed by section 824, Eev. St. U. S. Additional compensation 
for typewriting motions, pleadings, and notices is not allowed. The 
rules require each party to make a cash deposit on account of clerk's 
fées at the time of entering an appearance. The clerk will retain 
sufficient of the money advanced by the défendants to pay his fées 
for services performed at their instance, and it is not necessary to 
include such fées in the judgment. A judgment for costs will be en- 
tered in accordance with this opinion. 
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CORWINE et al. v. THOMPSON NAT. BANK OF PUTNAM et aL 

(Circuit Court of Appeals, Sixth Circuit. December 4, 19O0.) 

No. 797. 

1. FrAWDULENT Convenances— ■Deed'to Children— Vamditt. 

£>eeds executed by one who was largely indebted as indorser of notes 
of a corporation in which he was a stockbolder, conveying property to 
bis children, for a considération which was not inadéquate, and which 
was.fully paid by taking up such of thé obligations upon which the father 
was indorser as he directed, are not fraudulent as to other creditors of 
the grâirtor, where préférences were permitted by the laws of the state, 
nor are they rendered fraudulent by the fact that after their delivery 
they were withheld from record, by one to whom they were intrusted to 
be recorded, in the interests of the corporation, to enable it to secure 
renewals of other notes or new loans on the crédit of the grantor as 
indorser, where such withholding was not in pursuance of any agreement 
between the parties, and was without the direction or knowledge of the 
grantees. 

2. SAME— WlTHHOIiDING DEED FROM RECORD— FRAUDULENT ACTS OF AGENT. 

A grantee of land conveyed to her by her father for an adéquate con- 
sidération authorized her husband to act for her in the transaction. The 
father wâs an indorser in a large amount for an insolvent corporation in 
which both he and the grantee' s husband were interested. The convey- 
ance, together with others made at the same time to other children, in- 
cluded practically ail the grantor's property, and the considération received 
theref pr was applied lh payment of certain of the notes on which he was 
liable. After the delivery of the deeds they were intrusted to a third 
person to be recorded, but at the instance of the grantee' s husband he 
withheld them from record for several months, during which time the 
husband, by concealing the façt of the conveyances from the creditors 
of the corporation, secured f urthër renewals of its notes, as well as new 
loans upon the indotsement of thé grantor. Held that, as against those 
who were so induced to renew their notes or to make loans on the faith 
of the indorser's solvency, such gramtee was estopped by the acts of her 
agent tp elaim title to the property, and as to such creditors the deed to 
her was void. 
8. Same— Undivided Interest in Lands— Improvements Made by Co-Tenant. 

Where a daughter, who owned an undivided three-fourths interest in 
certain lands, the other one-fourth being owned by her father, had made 
valuable improvements on such lands, and a conveyance to her by her 
father of his one-foûrth interest was held void as against his creditors, 
shë is entitled to an allowanee for the enhancëd value of such interest 
by reason of her improvements. • 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. f 

Previous tQ : March 12, 1894, John W. Oorwine was the owner of an undi- 
vided one-fourth interest in certain tracts of valuable land in Pike and Ross 
coùnties, Ohio, all'of which together contained about 4,000 acres. The other 
undivided three-fourths were owned, one-fourth by his wife, and two-fourths 
by his children, ih fee. Some years before the date named he had beconie 
aetively concerned and largely interested in the National Cotton Seed Oil 
& Huiler Company, a corporation whose nominal capital was $1,000,000. Its 
plant was locâted at Memphis, Tenn., but most of its flnancial concerns were 
1 cbnducted, or at least attended to, in the vicinity of Pike county, Ohio; Cor- 
wine being activé: in its affaire, and his son-in-law, John W. Barger, being one 
of its directors;, , its secretary, and the chairman of its flnancial committee. 
The company had been a very large borrower of money, and some of its 
stockholders, including Corwine, had become involved as surettes therefor, to 
the estent o* quite $200,000, which was unpald In March, 1894. In the prog- 
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ress of thèse affairs, and as an Inducement to the negotiation of the loans and 
the renewal of the notes given for the money borrowed, Corwlne had placed in 
the hands of Barger, and through him in the hands of certain brokers and loan 
agents, a statement of his financial condition, showing in the earlier one that 
be was worth probably as much as $150,000, and in the last one that ne was 
worth $100,000. Others of the sureties on the paper had pursued the same 
course. The statement of Corwine was renewed from time to time, the last 
one being dated November 8, 1893. O. N. Lindley was, in most instances, the 
loan agent of the company through whom the loans were negotiated, and this 
statement was transmitted to him by Barger, the chairman of the company's 
financial committee. A few shares of the company's stock had been trans- 
ferred by Corwine to Barger in trust to enable the latter to become a director 
in the company, and to look after Corwine's interests therein. Certain of 
the holders of the paper, in the course of thèse transactions, became urgent 
for the payment of the amounts due them, and in March, 1894, with the con- 
currence, and probably under the advice, of Barger, Corwine stated to his 
children, the appellants in this case, that ne would be compelled to sell his 
property, because his creditors were pressing, and he thereupon proposed to 
the appellants to sell to them his interest in the lands alluded to. At this 
time, as already indicated, they owned an undivided one-half interest in the 
lands in possession, and would most probably soon be entitled to another undi- 
vided one-fourth, which then belonged to theïr mother, who was known to hâve 
made a will in their favor. She was at the time dangerously siek, and died 
on the 24th of April, 1894. Her will, duly admitted to probate, disposed of 
her property as had been expected. The proposition of Corwine to sell was 
agreed to by his children, and the purchase money was stipulated to be paid 
by taking up or providing for certain of the debts for which Corwine was bound 
as surety. The purchase money considération ultimately amounted to $35,- 
515. Separate deeds were executed and delivered by Corwine to his four 
children, namely, the appellants, Keziah D. Barger, Mary W. Lee, Itachel M. 
Foster, and James D. Corwine. By agreements, previously consummated, 
there had been a division made of the land as between the children them- 
selves, and deeds of partition had fixed the différent tracts of the land so far 
as they were concerned, although the undivided one-fourth interest of the 
father had in no way been set apart to him. Upon the portions of the land 
which fell to the children in this partition each of them had, some years pre- 
viously to March, 1894, erected valuable improvements, at a cost to each 
of probably $10,000. Tlie deeds executed by the father were made and dated 
March 12, 1894, and were then delivered by him to the grantees, respectively. 
The entire considération was soon afterwards paid in full bj the children, in 
abont equal proportions, and the sum thus paid was actually applied to the 
payment of the debts upon which the father was bound, in the manner indi- 
cated. Ail of the deeds were sooner or later placed in the hands of W. B. 
Lee, the husband of one of the appellants, for record, and soon afterwards he 
sent those to Mrs. Lee and Mrs. Barger to the proper officer in Ross county 
for that purpose, but before it was done, under the urgent advice of John W. 
Barger, they were recalled from the office upon a telegram from Lee. The oth- 
ers, at the request of Barger, were also wïthheld from record. None of the 
deeds were recorded until after a lire, which occurred on November 7, 1894, 
had destroyed the plant of the National Cotton Seed Oil & Huiler Company at 
Memphis, and left it without crédit, and probably without any property of 
value, except some insurance, although it owned some patents for inventions, 
which excited some expectations in the more sanguine of its stoçkholders. 
The deeds were ail put to record November 10, 1894, soon after knowledge of 
the fire had reached the grantees, and upon Barger's suggestion. Meantime 
several new loans had been negotiated on behalf of the company, upon notes 
secured by John W. Corwine and others as sureties, and certain others of 
the notes theretofore given had been renewed. John W. Barger had aided in 
bringing this about. While Barger had full information of the amount of John 
W. Corwine's liabilities, it does not appear from the testimony that any of 
Corwine's children knew anything about his indebtedness, except to the extent 
that the purchase money paid by them for the land had provided for or ex- 
tinguished it, and there ls some ground for the supposition that Corwine In- 
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tended in the course he pursued to provide for hls aliquot share of the debts 
upon which he was surety jointly with others. He, however, died June 22, 
1896, before the issues in this suit had been made up, and did not testify. 

The bill of eomplaint attacked the good faith of the several eonveyances of 
John W. Corwine to his children. It chargea that the considération for each 
conveyance, if paid at ail, was grossly inadéquate; that the eonveyances were 
made to cheat, hinder, and delay the creditors of John W. Oorwine, and that 
they were concealed and withheld from the records for the fraudulent pur- 
pose of giving to John W. Oorwine a fletitious crédit, and were designed and 
intended to be the means of defrauding the complainant,— ail of which was 
expressly denied in the answers of the défendants. The prayer of the bill 
was to the effect that the deeds might be set aside, and the lands be sub- 
jected to the payment of the complainant's debts. 

The court below sustained the complainant's views of the transactions, pro- 
nounced the deeds to be fraudulent, and decreed a sale of the one undivided 
one-fourth interest of John W. Corwine in ail of the said lands, unless within 
a time named in the judgment the appellants should pay the complainant's 
debt and those of certain other creditors, who, in various ways, had intervened 
or become parties to thèse proceedings. 89 Fed. 774, 95 Ped. 54. No provi- 
sion, however, was made in the decree for any équitable allowance for the 
improvements. To reverse that judgment this appeal has been prosecuted by 
the children of John W. Gorwine. 

George K. Nash, Miller Outcalt, and J. B. Foraker, for appellants. 
Albert Douglas and J. W. Mooney, for appellees. 

Before LURTON and SEVERENS, Circuit Judges, and EVANS. 
District Judge. 

EVANS, District Judge, after stating the facts, delivered the opin- 
ion of the court. 

Upon the case as presented by the record, several questions of 
great importance to the parties arise, and each has received the very 
careful considération of the court. 

1. The évidence has failed to satisfy us that the considération for 
the eonveyances from John W. Oorwine to his children was inadé- 
quate. It seems to the court upon the testimony that, under the con- 
ditions then existing, the considération paid for this undivided inter- 
est in the land was not inadéquate at ail, and certainly not so grossly 
so as thereby to taint any of the eonveyances with fraud. The chil- 
dren of the grantor probably paid more than could hâve been ob- 
tained for this undivided interest from any other purchaser at that 
time and under ail the circumstances then surrounding the parties. 
Nor can we doubt that the considération was in good faith paid to 
the full extent agreed upon. It is equally certain that the entire 
sum thus paid was actually devoted to the satisfaction of debts upon 
which John W. Oorwine was bound as surety for the National Cotton 
Seed Oil & Huiler Company. Thèse facts make it obvious that 
though there was a manifest préférence of certain creditors, which is 
permitted by the laws of Ohio, there was no actual fraud in the trans- 
action, although it occurred between a father and his children, — a 
fact which always calls for the careful scrutiny of the court. The 
close examination of the testimony which we hâve given in this case 
has led us to the conclusion just stated. 

2. It is also clear from the testimony that, whatever the cause of 
the delay, there was no agreement nor understanding between the 
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grantor and any one of the grantees that the deeds should be with- 
held from record. There appears to be no évidence to show that 
John W. Corwine, in making thèse conveyances to bis children, en- 
tertained any purpose to hinder, delay, or defraud his creditors, 
and certainly there is no testimony to show that any of his children 
knew of such intention if he had it, nor that any one of them intend- 
ed to aid him in such purpose. So far as the évidence manifests the 
intention of John W. Corwine at ail, it shows that he intended, not 
to defraud but to prefer some of his creditors, to the exclusion of 
others, which, as we hâve seen, it was lawful for him to do under 
the laws of the state of Ohio. Cross v. Carstens, 49 Ohio St. 548, 31 
N. E. 506. His children purchased and paid for his property, and 
thus enabled him to consummate this purpose. The absence of knowl- 
édge upon the part of his children of a fraudulent purpose of the 
father, coupled with the fact that a valuable considération was in 
good faith paid by them for the land, makes it quite clear, upon the 
authorities, that at least three of the appellants should not be re- 
quired to surrender to Corwine's creditors the lands they had pur- 
chased and paid for, and the value of which they had already seen 
fully devoted to the payment of his debts as far as it would go. 
Jones v. Simpson, 116 U. S. 609, 6 Sup. Ct. 538, 29 L. Ed. 742; Craw- 
ford v. Neal, 144 U. S. 585, 12 Sup. Ct. 759, 36 L. Ed. 552; Bamberger 
v. Schoolfield, 160 U. S. 149, 16 Sup. Ct. 225, 40 L. Ed. 374. This 
being so, and especially in view of section 4134 of the Ohio Statutes, 
and the authorities presently to be noticed, the mère withholding 
from the records by W. B. Lee, at the instance of John W. Barger, 
of the several deeds to Mary W. Lee, Eachel M. Foster, and James 
D. Corwine, without their knowledge or direction, was not, in our 
opinion, a fraud upon any creditor of John W. Corwine. The title of 
Corwine to the land passed to those grantees upon the delivery of 
the deeds. They did not àuthorize John W. Barger to represent 
them, and in fact he did not represent them, nor act for them, when, 
for purposes of his own, and probably those of the corporation he 
represented, he induced W. B. Lee to withdraw from the recorder's 
office of Ross county, before their registration, the deeds to Mrs. 
Barger and Mrs. Lee, which had been sent there for record, nor when 
he induced Lee, for like reasons, to withhold from the records the 
deeds to the lands in Pike county. No creditor was thereafter in- 
duced, either by Mrs. Lee, Mrs. Foster, or James T>. Corwine, or by 
any one acting for them, to loan money or to renew notes theretofore 
given or indorsed by their father. They had purchased and paid for 
their father's interest in the lands, the deeds therefor had been exe- 
cuted and delivered to them, and unless they withheld them from the 
records, and actively concealed them for the purpose of giving to 
their father a fictitious crédit, and unless that purpose was so car- 
ried into effect as thereby to induce some of the complainants or 
cross-complainants to loan money or disadvantageously to change 
their condition respecting some debt or right against Corwine, then 
no party to this suit has any reason to complain because their deeds 
were not put to record. There is no proof of any such purpose, or 
of any such conduct upon the part of either of thèse three appellees, 
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nor of any one authorized to act for them. It therefore results 
that the judgment of the circuit court against the appellants Mary 
W. Lee, Bachel M. Foster, and James D. Corwine, and adjudging the 
convenances to them, respeetively, to be fraudulent and void, was 
erronèons, and that instead of such judgment being rendered the bill 
of complaint and the cross bills against them should h&ve been dis- 
missed. 

3; We hâve been constrained, however, to reach a différent con- 
clusion respecting the appeal of Mrs. Barger, not because of any 
wrongful conduct or acts of her own, but for the reason that she 
must be considered to hâve delegated to her husband, John W. 
Barger, power and authority to act for her respecting the deed and ail 
that pertained to it, âhd he so exercised that authority as to give to 
the çomplainant and the cross complainants, as creditors of her 
father, an équitable claim to the interest in the land which the latter 
oonvéyed to her, which must be treated as superior to her own rights 
therein. 

Section 4134 of the Ohio Statutes is in the following language: 

"AU other deeds and instruments of writing for the conveyance or incum- 
brance of any lands, tenements or hëreditaments, executed agreeable to the 
provisions of this chaptér, shall be^recorded in the office of the recorder of 
the county in which thejremises are ^sltuated, and until so recorded or filed 
for record* the same shall be deemed fraudulent, so far as relates to a subsé- 
quent bonà fldé purchaser having, at the time of purchase, no knowledge of 
the existence of such former deed or instrument" 

It cannot be doubted that it is the purpose of this statute to require 
that deeds to land shall be recorded, but no time is flxed by the sec- 
tion within which it must be donc It is expressly provided, however, 
that until the deed is so recorded it shall be deemed fraudulent, so 
far as it relates to a subséquent bona fide purchaser who has no 
knowledge of the former deed. But not only upon its face, but upon 
the familiar maxim, "Éxpressio unius est exclusio alterius," this pro- 
tective purpose of the statute is limited to subséquent bona fide pur- 
chasers only. It is not in terms extended to creditors. And the 
suprême court of Ohio, in its décisions construing this statute, hâve 
left no doubt upon the subject Stewart v. Hopkins, 30 Ohio St. 502; 
Irvin's Lessees v. Smith, 17 Ohio, 226. As none of the complainants 
or cross complainants are subséquent bona fide purchasers, they 
would be entitled to no relief in this case were it not for certain 
équitable principles which operate upon the ground of estoppel, and 
which hâve found an authoritative expression in the opinion of the 
suprême court of the United States in the case of Blennerhasset v. 
Sherman, 105 U. S. 100, 26 L. Ed. 1080. It was there held that a 
mortgagee "who knows of the insolvency of the mortgagor, and who, 
for the purpose of giving the former a fictitious crédit, actively con- 
ceals the mortgage, does not put it upon the records, and who repre- 
sents the mortgagor as having a large estate and unlimited crédit, 
does such acts as render the mortgage void as against the creditors 
of the mortgagor to whom the representatiqns were made. We 
think this principle undoubtedly applies to a sale as well as to a mort^ 
gage, and particularly where the représentations operate as an in- 
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ducement to lend money or to suspend légal remédies by the reaewal 
of notes which cover previous loans. We entertain no doubt tliat 
the principles then announced by the suprême court must control our 
judgment upon the appeal of Mrs. Barger, if the facts are such as to 
bring this case within their opération, and we proceed to inquire 
whether that is so. 

The testimony leaves no doubt in the minds of the court upon 
the following propositions of fact, namely, that Mrs. Barger, then 
in great distress by the bedside of her mother, who was soon to die, 
delegated authority to her husband, John W. Barger, to act for 
her in ail matters pertaining to the en tire transaction; that he did 
act for her, and that by his urgent solicitation W. B. Lee was in- 
duced to telegraph to the recorder of Ross county for the return 
of the deeds sent there to be recorded, and before it was done; 
that he did this as soon as he was informed that Lee had sent them 
for that purpose, and shortly after the deeds were executed; that, 
by equally urgent and timely solicitation, he induced Lee to keep 
from the records the deeds to the lands in Pike county; that previous 
to the making of the deeds he, as représentative of Corwine and 
of the corporation the failing fortunes of which he was trying to 
sustain, was fully aware of the extent and nature of the liabilities 
of John W. Corwine as surety of the National Cotton Seed Oil & 
Huiler Company, and of the utter inability of both that concern 
and of Corwine to discharge them; that after he had induced Lee 
to keep the deeds from the records he knowingly left in the loan 
agent Lindley's hands the authority to represent, and the means of 
representing, to the then existing creditors of Corwine, and to oth- 
ers who soon afterwards became such, that Corwine was solvent, 
supporting and fortifying it by the previous written statement of 
Corwine as to his property; that in this way Barger obtained, or 
assisted in obtaining, new loans for the Company, upon which Cor- 
wine was accepted as surety, and the renewal of certain outstand- 
ing notes, upon which he was likewise bound, ail after the deeds 
were, to Barger' s knowledge, delivered to the grantees; that Barger 
did not in any way make known the fact of thèse conveyances either 
to Lindley or to the parties with whom he was dealing, but, on the 
contrary, that Barger, after the deeds were made, assured the agent 
of appellees, Rockhold, Brown & Co., that the notes they were ex- 
pecting to buy were perfectly good, although he knew that they 
largely relied upon the flnancial ability of John W. Corwine to 
make them so. It also seems to be certain that Barger did thèse 
things for the sole purpose of enabling his corporation, principally 
upon the crédit of Corwine, to continue to obtain new loans or re- 
newals of the character mentioned, and that thèse influences oper- 
ated until the chance to get such favors was destroyed by the burn- 
ing of the plant of the corporation on November 7, 1894. He then 
very promptly advised the recording of ail the deeds, and it was 
done at once. 

Upon the évidence it seems manifest that Barger availed himself 
of the authority delegated to him by his wife to obtain a flctitious 
crédit for John W. Corwine by representing him to be perfectly 
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good, andîby, àctively conceâlî»g the deed to her, and by procuring 
the withholding from the recoEds, not only of that deed, but of 
the others. For this, however innocent she may in fact be (and 
there is no proof that she knew ianything about it), Mrs. Barger is 
so far responsible for the acts of her husband, acting as her agent, 
as to be prevented and estopped from claiming the interest in the 
land conveyed to her by her f ather as against the complainants and 
cross complainants, whatever may, as between the latter, be here- 
after determined to be their respective priorities in right. The 
deed to Mrs. Barger must, upon tne grounds stated, be held to be 
void as to Corwine's crèditors, and we think the facts upon which 
this resuit dépends hâve been established by the proof with ail the 
clearness demanded by the rules laid down in the case of Brant 
v. Iron Co., 93 TJ. S. 336, 23 L. Ed. 927. The crèditors of John W. 
Oorwine, hâving been induced to do what they did by means of the 
conduct of the agent of Mrs. Barger, hâve a better right to the 
protection of the court than she has, not only upon grounds of estop- 
pel, but also upon the familiar principle that where one of two in- 
nocent pergôns must suffer that one shall suffer who furnished the 
opportunity for inflicting the injury. 

Other questions hâve been raised and argued, but, while we hâve 
examined them, we do not deem it needful to discuss them in this 
opinion. 

We conclude that the judgment of the circuit court against Keziah 
D. Barger was proper, with this exception: Inasmuch as the deed 
to her was void as to appellees, the judgment should hâve directed 
the ascertainment of the enhancement of the value of the interest 
of John W. Gorwine in the land by reason of the lasting improve- 
ments put thereon by her, and Should hâve directed that any sale 
under the judgment of the interest in the land conveyed to her by 
him should be subject to a charge in her favor of one-fourth of the 
enhancement of the value of said interest as thus ascertained. As 
to her, the judgment should be and is modifled to that extent, but 
it is otherwise affirmed. Except to the extent indioated as to ap- 
pellant Keziah D. Barger, the judgment of the circuit court is re- 
versed, with costs, and remanded, with directions to dismiss the 
bill and cross bills as against the appellants Mary W. Lee, Bachel M. 
Foster, and James D. Corwine, and otherwise to proceed pursuant 
to this opinion. As between appellant Keziah D. Barger and the 
appellees, no costs are adjudged. 



McNAMAEA et al. v. HOME LAND & CATTLB CO. et aL 

(Circuit Court, D. Montana. Deeember 10, 1900.) 

Èbpeebncb— Exceptions to Findings of Référée. 

Where a cause is, by consent of parties, referred to a master to hear 
the testimony, and report findings of fact and conclusion» of law thereon, 
exceptions to any part of his report should be submitted in the first in- 
stance to the master for his considération and action, and the court will 
not consider exceptions taken for the first time after the master has filed 
his report, and which involve a review of ail the évidence taken. 
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2. Specific Performance— Coktract for Sale of Stock— Breach. 

Défendant contractée! to sell and deliver to complainants its herd of cat- 
tle in Montana at a uniform priée per head. The eontract stipulated that 
9,000 head should be of a certain class and âge, and that for any shortage 
in that number not delivered before a fixed date défendant should pay 
complainants $20 per head. A few days before the expiration of such time 
défendant was making a delivery under the eontract, and after delivering 
a part of the number on hand demanded payment therefor before making 
further delivery. Complainants refused to make such payment, except on 
allowance of the $20 per head for the shortage under the 9,000 delivery, 
and défendant thereupon refused to make any further delivery. At that 
tiroe défendant had delivered less than 7,200 head of the 9,000, and did 
not hâve the cattle to complète the delivery of the 9,000, nor intend to do 
so, which fact was known to complainants. Défendant had also assigned 
the money to be received under the eontract to a bank in Missouri, and 
lmmediately upon payment such money passed out of its possession or con- 
trol. Held that, under such circumstances, complainants were justified in 
their action, and were not gnilty of a breach of the eontract which pre- 
cluded them from enforcing specific performance as to the stock remaining 
undelivered. 

8. SAME — JuRISDICTION OF EQUITY— -ADEQUATE REMEDV AT LiA"W. 

A Missouri corporation, doing business in the state of Montana, which 
has not suffleient assets in that state with which to respond in damages 
for the breach of a eontract for the sale of personal property, may be 
treated as insolvent in that state, for the purpose ef holding that an 
action at law for breach of the eontract is an inadéquate remedy, and 
of supporting a suit in equity for a specific performance of the eontract, 
as the complainant should not be compelled to resort to a foreign juris- 
diction to collect any judgment ne might recover. 

In Equity. Suit for spécifie performance of a eontract for the 
sale of stock. 

H. G-. Mclntire and Wm, Wallace, Jr., for plaintiffs. 
Chilien, Day & Cullen, J. W. Strevell, and F. C. Sharp, for dé- 
fendants. 

KNOWLES, District Judge. This suit was originally brought by 
the plaintiffs against the défendants in the district court of the 
Tenth judicial district of the state of Montana, in and for the county 
of Valley, and by a proper pétition and proceedings was removed 
by the défendants into this court. The Home Land & Cattle Com- 
pany is a corporation organized under the laws of the state of Mis- 
souri. The case was brought to compel the spécifie performance of 
a eontract for the sale and delivery of certain personal property, 
described in the bill herein, and situated within the state of Mon- 
tana. The issues having been framed and joined, the case was, 
upon the request and with the consent of ail the parties, referred by 
the court to Hon. Henry N. Blake, as a master, to hear the testimony 
and proofs of the respective parties, and report the same to the court, 
together with bis findings of fact and conclusions of law thereon, 
according to the rules and practice of this court in such cases made 
and provided. Thereafter the master heard the testimony and 
proofs of the parties, and reported the same to this court, together 
with his findings of fact and conclusions of law thereon. The com- 
plainants, upon the coming in of the master's report, filed certain 
exceptions to the same as to the insufficiency thereof with regard 
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to ail the facts found; the complainants contending that the master 
bad not found atl the facts upon ail of the évidence adduced before 
him. Seven exceptions were specifically made and taken by the 
complainants, who also moved that the cause be again referred to the 
master, with directions to make additional findings. The défendants 
also made and filed certain exceptions to the findings of fact*re- 
ported by the master, said exceptions being eight in humber. The 
défendants also excepted to" thé conclusions of law drawn by the 
master from the facts found. Thèse exceptions on the part of both 
parties were not presented to the master for his considération, but 
were filed in 1 this court in thèflpst instance, and after the coming 
in of the rûaster's report. The considération of thèse exceptions by 
the court would require it to review ail of the évidence in the case, 
and détermine whether the findings of the master were justified and 
suppôrted by it. 

The cause was, by consent of ail the parties, referred to the Hon- 
orable Henry ~N. Blake, as a master, not only to hear the testimony, 
but to make findings of fact and conclusions pf law thereon. The 
plain and manifest object of the référence so made was to lighten 
the labors of the court, and avoid rehearing the whole case upon 
the évidence. The exceptions of the parties to the report, "or any 
part thereof, should hâve been first submitted to the master for his 
considération and action, so that he might know in what particular 
his report was objectionable, and to enablé him to correct his errors 
and reconsider his opinion. I think this matter of the considération 
of thèse exceptions by the court in the first instance cornes fully 
and fairly within the rule and the principles laid down in the fol- 
lowing cases: Story v. Livingston, 13 Pet. 359, 10 L. Ed. 200; Kim- 
berly v. Arms, 129 TJ. S. 524, 9 Sup. (3t 355, 32 L. Ed. 764; Bailroad 
Oo. v. Gordon, 151 U. S. 290, 14 Sup. Ct. 343, 38 L. Ed. 164; Manu- 
facturing Co. v. Camp, 15 C. C. A. 226, 68 Fed. 68; and a large num- 
ber of pther cases cited therein. 

If the pppictice as thus established were différent, or as counsel 
for defendapt insist that it should be, then there would and could 
be nothing gained by a référence of an equity cause to a master, 
and that useful and efficient adjunct and offieer of the courts of 
equity would be functus officio. The exceptions of ail the parties 
are overruled, and the master's report is confirmed. 

The court being bound by thèse findings of the master, the ques- 
tion is presented as to whether, considering the merits of the case, 
the complainants are entitled to a decree of spécifie performance. 
The merits of the cause hâve been sufiiciently and extensively ar- 
gued by the respective counsel for the parties herein, and the court 
feels called upon to détermine the same. From the findings of the 
master, it fully appears that the défendant the Home Land & Cattle 
Company, a Missouri corporation, contracted to sell and deliver to 
the complainants its herd of cattle in Montana, estimated to be 
30,000 head, more or less, for the agreed priée of $25 per head. As 
part of the contract it was stipulated that 9,000 head of 3 year old 
steers and spayed cows of 4 year s old and upwards should be deliv- 
ered to the complainants as a part of this herd, and should the de- 
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fendant the Home Land & Cattle Company fail to deliver to com- 
plainants this number of steers and spayed heifers by November 1, 
1897, said défendant should pay to complainants $20 per head for 
ail such as should fall below said number of 9,000. This contract is 
made a part of the report, and is marked "Exhibit A." The master 
finds, among his conclusions of law, that the paragraph marked 
"9th," of the terms and conditions of said contract (Exhibit A), is 
a material part thereof, and that complainants relied upon the guar- 
anty and agreement therein contained. This conclusion seems to be 
justified from an inspection of the contract and the findings of fact 
made by the master. The master also finds that the complainants 
depended upon the deliveries of the cattle mentioned in said contract 
(Exhibit A) to furnish cattle under beef contracta to the government 
Indian réservations. The master further found as follows: 

"That the complainants hâve received under said contract (Exhibit A), 
from the défendant the Home Land & Cattle Company, 7,135 steers of the 
âge of 3 years and up, and spayed heifers of the âges of 4 years and up, of 
the 9,000 steers and heifers specifled in the ninth clause of the terms and con- 
ditions of the said contract (Exhibit A), and that 1,865 of said steers and heifers 
hâve not been delivered to the complainants under said contract by said de- 
fendants or either of them." See flnding No. 9. 

The master also found: 

"That upon the 18th day of October, 1897, the Home Land & Cattle Com- 
pany notifled the complainants, by a telegram, that it would deliver to them 
upon the 21st instant (October), at Oswego, in the state of Montana, 820 
steers, 631 stock cattle, and 500 head of horses (see Exhibit C), and that the 
défendant the Home Land & Cattle Company, upon the 21st and 22d days of 
October, 1897, delivered to the complainants 933 head, consisting of 820 
steers and some stock cattle, to the value of the sum of $23,325.00; that the 
défendant the Home Land & Cattle Company was then prepared to deliver 
to the complainants, under said contract (Exhibit A), 457 head of stock cattle, 
and 500 head of horses, but refused to deliver the same or any part thereof 
unless the complainants first delivered to said défendants a draft for said 
sum of $23,325.00 in pay ment for said 933 head; that the complainants then 
refused to deliver to the défendants, or either of them, a draft for said sum, 
or any other sum, but offered to pay for said cattle and horses upon their 
delivery, provided that said défendants, or either of them, would pay to the 
complainants the amount due for the shortage in the number of said steers 
and spayed heifers, of $20.00 per head: that the complainants then presented 
to the défendants a statement of the accounts between the parties, including 
said claim for shortage, and tendered the défendants the siim of $9,675.00 in 
full payment of said 933 head, and said 457 head of stock cattle, and said 
500 horses and 113 strays, to wit: 

933 head, at $25.00 $23,325 00 

457 head, at $25.00 11,425 00 

113 head of strays, at $25.00 2,825 00 

500 head of horses, at $20.00 10,000 00 

$47,575 00 
Shortage, 1,895 head, at $20.00 37,900 00 

Balance due défendants $ 9,675 00 

"And the said défendants refused to accept said tender of the sum of 
$9,675.00, or settle said claims of the complainants on account of the shortage, 
and refused to deliver to the complainants the said horses, or said herd of said 
457 head of stock cattle. That the défendant the Home Land & Cattle Com- 
pany finished its round-up for the season of 1897 upon the 22d day of October, 
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1897, aiïd had not made any préparation for, and did not Intend to make 
anyfurther deliveries under, the said oontract (Exhibit A), on or before the 
first day of November, 1897. That the défendant the Home Land & Cattle 
Company did not hâve upon its range in said state of Montana, on the 22d 
day of October, 1897, any number exceeding 300 head of said steers, of the 
âges of three years and up, and spayed heifers of the âges of four years and 
up, and that the plaintiffs then knew that the défendant the Home Land & 
Cattle, Company could not deliver said 9,000 head of steers and heifers specifled 
in said contract (Exhibit A), and claimed that the shortage therein would be 
1,895 heàd." 

It is claimed by the défendants that because of complainants' re- 
fusai to pay the said sum of $23,235 for cattle delivered that com- 
plainants committed a breach of the contract in regard to the sale 
and delivery of said property, and défendant the Home Land & 
Cattle Company was not reduired to deliver said 457 head of said 
stock cattle, and the 500 head of horses, under the terms thereof. 
It appears, however, that the défendant had not the ability and did 
not intend to comply with that contract itself, and deliver the full 
amount of 9,000 head of steers 3 years old and up, and spayed heif- 
ers 4 years old and up; that it had completed its round-up and 
gathering of cattle for that season, and that it did not hâve the 
1,865 head of that class of cattle, nor more than 232 head of the 
same, and that this was known to the complainants on the 22d day 
of October, 1897; that said défendant the Home Land & Cattle 
Company would not comply with its contract, and make good the 
above shortage. Under thèse circumstances, were the complainants 
required to pay this sum of -$23,235 before they could demand the 
delivery 0f said 457 head of stock cattle and the 500 head of horses 
which the défendant the Home Land & Cattle Company had in its 
possession and was prepared to deliver? 

It appears from the flndings of the master that, outside of this 
457 head of stock cattle and 500 head of horses, the aforesaid de- 
fendant had, upon the range in Montana, 433 head of cattle classi- 
fled as follows: 232 steers, 165 cows, 42 bulls, and 4 heifers; the 
67 calves mentioned in the flndings being for the most part calves 
of 1897. It further appears from the flndings of the master that 
ail money to be paid on thèse cattle had been assigned to the défend- 
ant the National Bank of Commerce of St. Louis, Mo., and that the 
same would pass out of the control of the défendant the Home Land 
& Cattle Company as soon as paid. This contract was not what is 
termed a "severable contract." It was not specifled how many 
cattle were to be delivered at any one time, other than in train-load 
lots. It was çontemplated that ail of the steers and spayed heifers 
should be delivered by the lst day of November, 1897. The case 
of Cherry Val. Iron Works v. Florence Iron River Co., 12 C. C. A. 
306, 64 Fed. 575, and the cases cited therein, fully support the doc- 
tripe that the contract under considération hère is not a severable 
contract. The défendant the Home Land & Cattle Company did 
not demand a rescission of the contract on the ground or account 
of the failnre to pay this money, and it is difficult to see how it 
could well hâve been rescinded under the circumstances presented. 
This was a large transaction. Complainants had received some 16,- 
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000 head of cattle, and paid therefor to the défendants $400,000. I 
do not think, under thèse circumstances, that the complainants were 
required, as a matter of law or equity, to pay over this sum of 
$23,235 before asking for the delivery of the stock cattle mentioned 
in the bill. It should be noted that the Home Land & Cattle Com- 
pany really had no right to demand the payaient of the money. The 
money had been assigned to the National Bank of Commerce. The 
National Bank of Commerce had no right to the cattle the delivery 
of which was withheld. It was not proper, therefore, for the cattle 
company to demand this payment of money to another when it did 
not intend and had not the ability to comply with its contract, when 
the resuit of this payment would render the complainants unable to 
recover in this jurisdiction the compensation provided for in the 
contract for the failure to deliver the full number of 9,000 head of 
steers and spayed heifers. 

It is évident that this construction of the contract contended for 
on the part of the said cattle company would force the complainants 
to seek redress for said cattle company's breach of this contract in 
the state of Missouri, and that the complainants could not hâve 
done so with auy assurance of obtaining complète redress in Mon- 
tana. It is an important considération in this case as to whether 
sufficient equities hâve been presented to justify this court in award- 
ing spécifie performance of this contract. The master has found 
that the cattle company is solvent. He has found, however, that 
the property of said company chiefly consists of an indebtedness due 
it from the St. Louis Stamping Company, a Missouri corporation, 
and doing business in that state. What the nature of this indebt- 
edness is, and how it is evidenced, does not appear. When such in- 
debtedness becomes due is also a matter not in évidence, or deter- 
mined by the findings of the master. A party should not, under 
the circumstances presented by this case, be compelled to seek a 
foreign jurisdiction to collect damages for the breach of a contract 
when he has in his own hands the means of remunerating himself 
therefor. Johnson v. Brooks, 93 N. Y. 343. In the case of Clark 
v. Plint, 33 Am. Dec. 733, it is held that, where the remedy at law 
would be against a person actually insolvent, such légal remedy 
would not be adéquate, and would be a ground for équitable juris- 
diction. In 22 Am. & Eng. Enc. Law, p. 992, it is stated that the 
insolvency of a défendant is a ground for équitable relief, where 
the spécifie performance of a contract for the sale of chattels is pre- 
sented. As far as the défendant the Home Land & Cattle Com- 
pany is concerned, I think it may be treated as if insolvent in Mon- 
tana. It had not the means wherewith to liquidate complainants' 
claims on account of the deficiency of the cattle above mentioned, 
if complainants paid to the défendant bank the amount due for the 
last delivery of cattle made to them. The cattle gathered by the 
défendant the Home Land & Cattle Company in the year 1898 were 
upon the range, and scattered, and it would seem unjust to require 
a creditor to hunt them up in order to render them subject to his 
demand. 
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Wlth this vièw of the law aMÛ the facts presented in this case, 
I hâve rëached the conclusion that suffîcient equities are presented 
to entitle ûonrplainants to the relief prayed for in their bill. It is 
therefore ordered that complainants hâve a decree for the spécifie 
performance 6f this contract' as tô the cattle and horses described in 
the bill. 



BAfiLB v. ROGERS et aJ. 

{Circuit ©ouït, B. D. Pennsylvania. December 11, 1900.) 

No. 13, Aprll Term, 1899. 

NATIONÀIi BAÏTK8— LlABILITT FOR ABSiESSMENTS— CONSTRUCTION OF WrLL. 

A testator directed by his will that a daughter's share in his estate 
should remain la the haads of his executors, and be invested by them, 
and the income pald to the dàûghter during her life, and at her death 
the part of the estate so "held iûî reserve" by the exeeutors should revert 
to the gênerai estate. , The exécutoire set apart as a portion of the daugh- 
ter's share certain shares of stoefc In a national bank held by the testator, 
and caused thé same ti> bé transfgrred on the books of the bank to them- 
selves as "trustées." : Ëeld, that ' the légal tltle to such shares devolved 
upon them as exeeutors, and they had no power to devest themselves 
of such tltle by anytransfer, and that an action to recover an assess- 
; ment on the stock was properly brought against them as exeeutors, and 
espècially where the assessment was not made until after the daughter's 
death. 

On Motions for Judgment Non Obstante Veredicto and for a New 
Trials 

Asa WV Waters and Charles Biddle, for plaintiff. 
Henry^ T. Dechert, for défendants. 

DALLAS, Circuit Judge. This action -was brought to recover the 
amount due upon 10 shares of stock of an insolvent national bank 
under au assessment duly made by the comptroller of the currency. 
The plaintiff is the receiver of the bank, and the défendants are 
Talbot M. itogers and Roland C. Rogers, exeeutors of the will of 
Joseph T. Rogers, deceased. The défense is that the défendants 
should hâve beensued as trustées of Anna R. Ewing under the will of 
said Joseph T. Roger», and not as exeeutors. In other words, it is 
insisted that the liability sought to be enforced is that of a par- 
ticular trust estate, and not of the testator's gênerai estate. The 
shares ih question stpod in the name of the décèdent at the time 
of his death, *ànd it is necessarily conceded that when a stockholder 
in a national bank diès his administrator or executor ordinarily suc- 
ceeds to his titlè to, rights in, aûd liability upon the shares which he 
held; butit is contended that this rule is not applicable in the prés- 
ent case, bécUuse the will of Joseph T. Rogers made a disposition 
of thèse shares, which, it is claimëd, vested the title to them in the 
défendants; not- as executors, but as trustées; and that they, in their 
capacity as exeeutors, had in fact transferred them to themselves 
as "trustées." The use of the word "trustées" in making the trans- 
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fer above mentioned was suflBcient notice to the creditors of the 
bank that the transférées were not owners of the stock in their own 
right; but it could not and did not détermine for whom or for what 
estate they held it. Neither was the receiver concluded by it. Its 
only effect was to put him upon inquiry; and if on investigation 
it appeared that the title, notwithstanding the transfer, really re- 
rnained in them as executors, the suit was properly brought against 
them as such. Consequently, we are brought to consider that por- 
tion of the will of Joseph T. Rogers which it is contended took thèse 
shares out of the estate which, as executors, the défendants had in 
charge. The clause relied upon is : 

"That part of my estate which shall, on final settlement, be found to be 
coming to my daughter, Anna R. Ewing, to remain in the hands of my exec- 
utors, to be invested in stocks, bonds, or lands, to the best advantage, for 
her benefit, she to draw the interest and dividends as long as she lives, 
and at her death this part of her estate held in réserve by my executors to 
revert back to my estate; she having only a life estate in what was held in 
reserve by my executors." 

It is hère expressly provided that the part of the testator's estate 
ref erred to should remain in the hands of the "executors," — be "held 
in réserve" by them, — and that the daughter named would be en- 
titled to the interest and dividends only. She was not given the 
right of possession and the légal title, but only the benefits to be 
derived from the payment of dividends; and thèse she was to re- 
oeive, not through a trustée, but from the executors. The stock 
was to remain in their hands, and the légal title to it, which was 
devolved upon them as executors, they could not effectually transfer 
to themselves, or to any other persons, as trustées. Blackmore v. 
Woodward, 18 C. O. A. 57, 71 Fed. 321; Tourtelot v. Finke (C. C.) 87 
Fed. 840. But even if the défendants could be said to hâve held 
this stock at any time as trustées, they certainly did not so hold it 
when the assessment of the comptroller was made on March 28, 1898; 
for Anna R. Ewing had died upon January 8, 1898, and then, if not 
before, they certainly held it as executors, and this by title which 
vested in them at the time of the testator's death, and which they 
cannot, in this action, repudiate or disclaim. The case does not 
materially differ from that which would hâve been presented if 
Joseph T. Rogers had been living, and had held the stock in his 
own name (Rev. St. § 5152), but subject to a légal obligation to pay 
over the dividends to Anna R. Ewing during her life; and it seems 
to me to be clear that in such case Joseph T. Rogers, and not the 
estate of Anna R. Ewing, would be liable upon an assessment made 
after her death. For the reasons I hâve indicated, I am of opinion 
that the défendants were rightly sued as executors, and therefore 
the défendants' motions for judgment non obstante verdicto and for 
a new trial are denied. 
105 r.— 14 
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FLINT &:P. M. R. CO. v. McPHERSQN. 

(Circuit Court of Apjteals, Sixth Circuit Decémber 4, 1900.) 

No. 850, 

Pleadingt-Vabiànce— Waivkr of Objection. 

Under the libéral provisions of the Ôhio Code which apply to actions at 
law In the fédéral courts, where a case bas been fairly submltted to the 
jury upon the évidence introduced without objection, the judgment will not 
be reversed because such évidence 1s at variance with the allégations of 
the pleadings, which might hâve been amended to conform thereto as of 
right had seasonable objection been made. 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

After dark on the evenlng of the 19th day of February, 1898, at Sanford, 
Mich., the plaintlff below, whlle in the discharge of his duties as a brakeman 
for défendant, fell or was knocked from one of lts trains agalnst a pile of 
wood which had been placed close to the track of the railroad for shipment. 
The plaintlff was an experienced brakeman, and had been in the défendant'» 
employaient as such on one of lts freight trains for some months. The plie 
of wood was about 105 feet long, and extended along the north siding of the 
défendants road at Sanford, and within less than 6 feet from the north rail. 
The englue had been detached from its train, and had corne onto this siding 
for the purpose of taking out a loaded car which stood thereon some distance 
beyond two other cars on the same track; and the plaintlff, having opened 
the switch ,to let the engine on the siding, assisted In coupling the cars which 
stood at yârioup distances from the switch, and, when ail were coupled, had 
got upon the oh© of them nearest to the engine, which then moved towards the 
main track. Ladders for aseehding and descending were located at each end 
of the car, and on the left-hand side of the end as the car was approached. 
This well-established and now admitted fact located the ladder on the rear of 
the car at'a place différent from where the plalntiff stated It to be in his plead- 
ings. The night was dark, and the snow was falllng. When the engine pro- 
ceeded to move off the siding wlth the three cars thus attached to it, the 
plalntiff, with his lanterh, being, as stated, on the top of the car nearest to 
the engine, started to get off in order to throw the switch, as was his duty, 
and in attempting to descend the ladder, in some way, which he could not with 
entire clearness explaln, fell or was knocked off. Some of the sticks of wood 
projected a considérable distance beyond the face of the pile, and thus probably 
came within less than eight inches of a car passing over the track. McPher- 
son was throwfl agalnst the iwoodpile, and from thence towards the train, where 
one arm, falling under the cf rs, was so nearly eut off as to require amputation. 
The plaintlff had seen the woodpile several times in passing through Sanford 
on the train on the main track, but had never observed it closely, and did not 
know its exact distance from the rails. The raies of the défendant company 
required that wiood for shipment should not be piled nearer to the track than 
six feet from tfre rail, but the station agent had permitted in this instance a 
violation of that rule. No one except the plaintlff saw the accident, and his 
memory wâs^-pérhaps naturally— much confused by the rapid and unfortunate 
succession df dangerous events In which hé was Injured. At the trial below 
there was a verdict and judgment for the plalntiff, and the railroad company 
has brought the case hère. 

Robert Tucker, for plaintiff in error. 
Frank A. Quail, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and EVANS, 
District Judge. 
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EVANS, District Judge, after stating tlie facts, delivered the 
opinion of the court. 

Although there has been an elaborate argument in this case of 
quite a large number of assignments of error, a very careful con- 
sidération of them and of the whole record leads us to the conclu- 
sion that only one phase of the case need be considered in this 
opinion. It is that in which the plaintiff in error complains that 
the court below erred in its charge to^the jury in permitting them 
to détermine whether the injury to the plaintiff was the resuit of 
extending or protruding his body beyond the edge of the car when 
he was attempting to get off of it on his way to the switch, and 
whether his body was thereby brought in contact with any of the 
sticks of the wood which had been piled in dangerous proximity to 
the track. It is insisted that the learned judge, in charging the 
jury, erroneously assumed that there was évidence to support the 
language he used in this connection. It is also insisted that there 
was no proof, and no claim by the plaintiff in his pleading, that the 
accident occurred in that manner; and that it was impossible, not- 
withstanding the plaintiff's statement in his pleading to that effect, 
that the ladder by which he descended was on the right side of the 
rear end of the car. It is true that the plaintiff could not very 
clearly state the exact manner in which the injury occurred, but 
this is not surprising under the circumstances, and the jury evidently 
concluded that the accident occurred in the way indicated. We do 
not think that this case, upon the record, can be determined upon 
such technical niceties as the plaintiff in error invokes. We think, 
on the contrary, that the évidence admitted of the construction al- 
lowed to be given to it by the charge, and that the court left it 
to the jury so to construe the évidence if they chose. There was 
no error in this, as the détermination of the question was left en- 
tirely with them. Indeed, the court below, in its charge, seems 
very clearly to hâve submitted to the jury ail the questions raised 
by the évidence. Under the very libéral practice in Ohio (to which 
the statute required the circuit court to conform) we think that, al- 
though the testimony, which was in fact admitted, took a wider, 
and possibly a différent, range than the pleadings, in strictness, 
might hâve warranted, still that, under the authority of cases like 
Hoffman v. Gordon, 15 Ohio St. 218, it was not improper to leave 
the case to their détermination upon the évidence actually before 
them. In that case it was said: 

"The évident object of the Code is to vest in the court a discrétion, where 
it can be done without surprise or injury, to try the case upon the évidence, 
outside of the pleadings; and, if objection be made, to allow the pleadings to 
be conformed to the évidence at once, and without terms. When a trial is 
so had, without objection, we are only carrying out the spirit of the Code 
by refusing to reverse the proceedings on account of the variance. Had this 
évidence been objected to when offered, it is quite apparent that the plaintiff 
would hâve asked and obtained unconditional leave to amend. To allow the 
défendant, after he has suffered the évidence to go to the jury without objec- 
tion, to reverse the judgment on that account, would be manifestly unjust to 
the other party." 
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The ïestimony clearly shows that the ladder was on the Ieff, anfl 
not on the right, side of the rear end of the car, but there was no 
objection to the introduction of this testimony upon the ground of 
variance or otherwise, and the case afterwards proceeded with this 
fact established. 

It seetns to the court that there is nothing which calls for spécial 
observation upon the other assignments, although we hâve care- 
fully examined them ail. TJhe one we hâve noticed not being well 
taken, the judgment is affirmed. 



BALTIMORE & 0. R. 00. V. CAMP. 

(Circuit Court of Appeals, Slxth Circuit December 4, ISOOJi 

No. 829. 

1. Pleadïngh-Vabiance— New Matter of Dépense. 

Under the provision of Rev. St. Ohio, § 5070, that the answer shall 
contain "a statement of any new matter constituting a défense," a rail- 
road Company sued for damages for a Personal înjury to an employé 
cannot prove in bar of the action a contract by which plaintiff was re- 
quired to elect whether he would receive indemnity for hi«i injuries from a 
fund created for that purppse or proceed against the company for damages, 
and that he elected to take beneflts from the fund, and in fact received 
payments therefrom, where such défense is not pleaded, and on objection 
by plaintiff to the évidence there is no offer to amend. 

2. Master and Servant— Action for Personal Injury— Questions of Fact. 

Whether the engineer of a freight train complied with a rule of the 
company requiring him to apply for and to get orders or a clearance card 
before leayihg a particular station, where he applied for and received 
orders thrèe-quarters of an hour before leâving the station, and acted upon 
such orders without making further application, is a question of fact de- 
pending upon the cireumstances of the particular case, and he cannot be 
said to hâve been guilty of a. violation of such rule as a matter of law. 
8. Same— Instructions. 

In an action by the engineer of a train against the railroad company 
to recover damages for an injury received in a collision alleged to hâve 
been due to the négligence of the train dispatcher, an instruction was 
properly refused which not only took from the jury the question of 
whether plaintiff was guilty of a violation of the rules, which was one of 
fact, but which further authorized a verdict for défendant upon a finding 
that thô conductor had vlolated the rules, although the jury might further 
flnd that the négligence of the tralri dispatcher, either independently or 
concurrently with that of the conductor, was the proximate cause of the 
injury. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

J. H. Collins, for plaintiff in error. 
S. M. Hunter, for défendant in error. 

Before LIJBTON and SEVEEENS, Circuit Judges, and EVA2TS, 
District Judge. 

EVANS, District Judge. This case has heretofore been twice be- 
fore this court. The facts out of which the action arose hâve been 
fully stated in previous opinions, rèported, the first, in 13 C. C. A. 
233, 65 Fed. 952, 31 U. & App. 213, and the second in 26 C. C. A. 626, 
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81 Fed. 807, 54 U. S. App. 110. After a third trial, which also result- 
ed in a verdict and judgment for the plaintiff, the railroad company 
has again brought the case hère, and has made various assignments of 
error. Some of thèse raise the question of whether there was évi- 
dence sufflcient to authorize the submission of the case to the jury at 
ail; others, the question of whether the pleadings should hâve been 
amended; and others, whether the court below should hâve granted 
a new trial, — but thèse (especially in view of our previous décisions) 
are so obviously insufflcient to warrant a reversai that we need not 
further allude to them. Indeed, among the spécifications of error 
there appear to be only three which seem to require any detailed treat- 
ment. 

1. The court below refused to permit the plaintiff in error to 
prove that at the time of the injury to Camp there was an existing 
contract between him and the railroad company, whereby, upon cer- 
tain payments of dues, an indemnity fund had been created for the 
employés of the railroad company, out of which, in case of injury, 
Camp, as an employé, might, at his option, elect either to take in- 
demnity for his injuries out of this fund, or else to claim it from the 
company itself, but which did not permit him to do both; and the 
court further refused to permit the introduction of évidence tending 
to show that after the injury, and before the action was brought, 
Camp had elected to take, and had in fact received, payment of cer- 
tain installments, pursuant to the contract, out of this indemnity 
fund; and which facts, it is contended, the court should hâve permit- 
ted the railroad company to prove in bar of Camp's right to recover 
in this suit. The plaintiff below objected to the introduction of this . 
testimony, and each part of it; and to the refusai of the court to per- 
mit it to go to the jury the railroad company excepted, and this rul- 
ing of the court is the basis of the second error assigned. 

Section 5070 of the Eevised Statutes of Ohio provides: 

"The answer shall contain: 1. A gênerai or spécifie déniai of each material 
allégation of the pétition controverted by the défendant. 2. A statement of 
any new matter constituting a défense, counterclaim or set-off, in ordinary and 
concise language." 

An examination of the pleadings in the case will show that there 
was no avennent in the answer of any new matter constituting a dé- 
fense to which the proposed évidence was in any way applicable. 
There was, therefore, no issue upon the subject, and no averment in 
the answer to which the proposed évidence would be relevant, and 
the court cannot doubt that its rejection by the trial court was en- 
tirely proper. Whatever degree of liberality may hâve been reached 
in the practice in Ohio, the plaintiff was still entitled to insist upon 
his rights under the section of the statute just copied, that any new 
matter constituting a défense should be stated in the answer, to the 
end that he might hâve notice of it in time to meet it. The testimony 
having been objected to when offered, the gênerai rule still is that 
there must be allégation as well as proof ; and, there being no alléga- 
tion in this case, and no offer to amend the pleading, the proof offered 
was not pertinent. We are of opinion, therefore, that this assign- 
ment of error is not well taken. 
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2. The eighth spécification of error, No. 3, is based upon the refusai 
of the court to charge the jury as follows: 

"The rules of the Company introdticed In évidence provide: 'AU conductors 
*nd enginemen must go to telegraph offices at Bellaire, Zanesville, Newark, 
Chicago Junction, Sandusky, and Shawnee, and ask for orders, before leaving 
thèse stations. The application for orders, as above, will be niade by the use 
of "Blank A." Conductors and enginemen must get orders or clearance card. 
"Blank B," before leaving above stations.' If the plaintiff and the conductot 
of the train which they were running did not comply wlth the conditions of this 
rule, and started their train east in disregard of the same, when the compli- 
ance with its terms would hâve enabled the train dispatcher to hâve given 
the order to the plaintiff and the conductor at Newark, instead of Black 
Hand, then, and in that case, the plaintiff has no right to complain, because 
the passing and hold orders were sent to Black Hand instead of Newark. 
Going to the office three-quarters of an hour before leaving, and not af terwards, 
would not be a compliance with this. rule." 

The rules of the railroad company, as disclosed by the testimony of 
défendant, provide as stated in the proposed instruction; but the 
proof was very clear that Camp did, at 10 o'clock and 4 minutes a. m., 
at Newark, ask for and get "orders," though not a formai "clearance 
card." The rule, however, as appears upon its face, did not require 
that both should be obtained. The orders were that the train of 
which Camp was the engineer should proceed east f rom Newark, and 
this involved the passing of express passenger train No. 47 between 
Newark and Black Hand. This train was, as his other orders showed, 
running 3 hours and 10 minutes late, and the only passing place was 
Olay Lick, where his orders also required him to pass a freight train, 
which of itself would take about 15 minutes. Thèse orders were re- 
ceived at a time which, when construed in connection with the stand- 
ing rule of the company, which required a freight train, such as 
Camp's, to reach a meeting station and get on a side track at least 
10 minutes before the time for the arrivai of the passenger train, 
made it necessary, as the time was to© short, in his judgment, to reach 
Clay Lick soon enough to obey this rule, that Camp's train should not 
start imtil after the passenger train had not only reached Clay Lick, 
but had corne into Newark, a distance of about six miles. But, not- 
withstanding thèse facts, the court was asked, in the proposed in- 
struction, to charge the jury conclusively, and as matter of law, "that 
going to the office three-quarters of an hour before leaving, and not 
afterwards, would not be a compliance with this rule." To this we 
cannot agrée. Nor can we agrée to the contention that it was essen- 
tial to hâve a "clearance card" as well as "orders." Whether an 
instruction upon this subject, properly phrased, might not hâve been 
well given to the jury in such manner as to leave the question of fa et 
to them to say whether Camp, in what he did, was obeying the orders 
and rules binding upon him in the then présent conditions and emer- 
gency, might be an interesting question if presented; but it is not 
presented, and in the form proposed by the railroad company the in- 
struction was not sound, and should not hâve been given, because it 
told the jury absolutely, and without qualification or condition, al- 
though he then got his orders, that Camp's going to the office three- 
quarters of an hour before leaving, and not afterwards, would not be 
a compliance with the rule. That conclusion might dépend, and did 
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dépend, upon the circumstances as the jury might find them to exist. 
An instruction proposed by a party must be correct in every substan- 
tial and important particular before it is error to refuse it as a whole. 
We think this assignment is not well taken. 

3. The thirteenth spécification under assignaient of error No. 3 is 
in this language: 

"The following is rule 530, introduced in évidence in this case: 'Conductors 
and enginemen are positively prohibited from going to meals, or delaying their 
trains for any purpose after receiving orders which allow them to proceed, 
without asking for and obtaining express permission to do so from the 
superintendent. When such permission is received, the conductor must re- 
port when he is ready to go, and ask if any further orders.' It appears from 
the évidence in this case that this rule was not complied with by Camp and 
the conductor of the train which he was running, and, if they left East 
Newark in violation of this rule, Camp has no right to complain, beeause he 
did not receive his orders at the East Newark office." 

This request to charge, when critically considered with référence 
to the rule of the company which is embodied in it, not only took from 
the jury the right to détermine whether the rule had been complied 
with or not, but would clearly leave it to the jury to say that, if the 
conductor failed at East Newark to report when he was ready to go, 
and to ask if there were further orders, Camp, the engineer of the 
train, could not recover, notwithstanding the jury might find that, 
entirely independently of this collatéral act of another, to wit, the 
conductor, the train dispatcher, acting as the company itself, had 
been guilty of that négligence respecting orders and proceedings for 
safety at Black Hand, which had in fact, and independently of ail 
other causes, brought about the injury to Camp. This would leave 
Camp without the right to recover if the conductor had failed to in- 
quire for orders, notwithstanding it might be the fact that this failure 
of the conductor had no sort of contributory relation to the subsé- 
quent neglect of the company itself, which brought about the dis- 
aster. The record leaves no doubt that there was évidence tending 
to show that the proximate cause of the collision at Black Hand, in 
which Camp was injured, was the neglect of the train dispatcher at 
Newark to see that the précautions which the rules of the company 
required had been taken at Black Hand to notify Camp's train of the 
«>rders for holding it there, which had been issued about the time his 
train had left Newark, and of which he had no notice. It was mani- 
f estly the duty of this ofllcer, the train dispatcher, who was not a f el- 
low servant of Camp, to see that the necessary orders were enforced 
for the purpose of notifyiûg Camp of the new and extremely im- 
portant condition of things. The train dispatcher was required by 
the rules to see that the telegraph operator at Black Hand so re- 
sponded to his orders as to show him that ail signais were out, and 
that torpedoes had been put on both rails at Black Hand. Nothing 
of the sort was done. Camp's train was not stopped, nor notified 
there of the orders; and the jury doubtless concluded that this 
particular neglect of the train dispatcher was the cause of the injury. 
It is insisted, however, that, if Camp had gone again for orders before 
leaving Newark or East Newark, he might possibly hâve heard of 
them, and the injury might hâve been avoided; and that his neglect 
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ia this regard contributed to the injury. But, if we assume that rule 
530 applied to Oamp so as tomake it his duty to report to the train 
dispatcher, and ask for further orders, still the questionias to wheth- 
er his failure to do so proximately contributed to the sufesequent col- 
lision would hâve presented a question for the jury under the circum- 
stances of this case, and it would hâve been error to assume as matter 
of law that such alleged négligence did so contribute. The jury might 
hâve fottnd that it was the duty of the train dispatcher to give notice 
of the meeting point whether or not Camp or the conductor had again 
asked for orders, and thàt it was ail the more imperiously essential 
as he knew that Camp was without information of the orders, and at 
the greâtest hazard, unless notified. The orders for Black Hand were 
probàjbly given after Camp 7 » train had ieft Newark, and certainly 
without his knowledge. jp had no information of this new situa- 
tion, although upon knowïéâge of it might dépend his safety or his 
life. There was nothing iûMhe plaintiff's own testimony which so 
certainly established contributory négligence upon his part as to 
make jt proper in any jurisdiction, much less in this, to direct a ver- 
dict against him; and, déaiing with the exact questions raised by 
this assignaient of errqr, we hold that it was not improper to refuse 
to charge the jury in the language proposed by counsel for the rail- 
road çompàny. It did not accurately state the law applicable to the 
case, wliëther the plea of contributory négligence has or has not been 
made by tbè pleadings. This is ail the more clearly and emphatically 
true inasmuch as the rulë on its face required the conductor alone, 
and not the engineer, to ask for further orders when ready to leave; 
and at most, if the conductor's négligence in not doing so contributed 
to Camp's injury, it was a case of the négligence of a fellow servant 
concurrïfig with that of the master, and will not relieve the latter 
from liability. Bailway Co. v. Cummings, 10G U. S. 700, 1 Sup. Ct. 
493, 27 L. Ed. 266; 1 Shear. & R. Neg. § 188. There was no error in 
refusiflg tÉis request to instruct the jury. 

4. The able and perspicuotis charge of the learned judge at the 
trial seems to the court to hâve left no doubt upon the minds of 
the jury as ta the issue they were to try. It is manifest that in the 
clearest possible way, aM with ail proper limitations, the jury were 
told that, if the collision was the resuit of négligence upon the part 
of the telegraph operatoif at Black Hand, the plaintiff could not 
recover, becausë he was a fellow servant; but that, if the cause of the 
ïnjury was the neglect of the train dispatcher in the respects to 
which we hâve alluded, then that Camp'would hâve the right to re- 
cover, bècause the négligence of the train dispatcher was the négli- 
gence of the company itself.Th.ey were distinctly told that in the 
©me case Camp might recover; but that in the other he could not. 
At ail events, the issue which the jury was'to try was clearly and in- 
telligently presented. 

We hâve carefully examined, not only the charge itself, but the 
pMpositionb' t& charge ©ffered by thè cotmsel for the railroad com- 
pany, and, in onr opihioïï, the charge itself contains no error. It is 
also our opinion that the propositions offered by the défendant, so 
far as they were correct, were embraced in the charge of the court, 
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and that, so far as they were refused by the court, they were not 
correct statements of the law applicable to the case. It résulta f rom 
thèse views that the judgment of the court below should be, and it is, 
affirmed 



WILSON v. CITY OP READING. 

(Circuit Court, E. D. Pennsylvania. December 11, 1900.) 

No. 16. 

Pleading— Action against Municipal Corporation— Sufficiency of Decla- 
bation. 

In an action against a municipal corporation, an allégation in the déc- 
laration that a fraudulent oral représentation complained of was made 
by "the défendant" is sufficient, and the plaintiff is not required, either 
under the common-Iaw raies or the Pennsylvania procédure act of 1887, 
to set out the name of the agent through whom It was made. 

On Demurrer to Déclaration. 

John G. Johnson, for plaintiff. 

Wm. J. Kourke and Richard C. Dale, for défendant. 

J. B. McPHEBSON, District Judge. Confessedly, this demurrer 
would not be good against a déclaration that is to be judged by 
the raies of pleading at common law. Under thèse rules it would 
be sufficient to charge that "the défendant" committed the act now 
complained of, although the défendant is a municipal corporation, 
and the act in question is a fraudulent oral représentation. To add, 
as this déclaration does, that the représentation was made by "a duly- 
authorized agent" of the city, would be regarded as a superfluous 
averment, and no court would require that the agent's name should 
also be pleaded. It is argued, however, that the Pennsylvania pro- 
cédure act of 1887 has so far relaxed the common-law rule that the 
courts should now compel the name of the agent to be inserted 
in the déclaration. I cannot accept this argument as valid. The 
only language in the act that is now relevant is that the déclaration 
must consist of "a concise statement of the plaintiff's demand," and 
I do not think that this can fairly be so construed as to require the 
déclaration to contain more than it was required to contain before 
the act was passed. Certainly, as it seems to me, it does not require, 
or, indeed, permit, the pleader to set out his évidence. 

The demurrer is overruled. 



HALLETT v. NEW ENGLAND ROLLEK-GRATE CO. 

(Circuit Court, D. Massachusetts. December 4, 1900.) 

No. 883. 

1. Corporations— Subscriber to Stock— Mistake as to Fokhgn Laws. 

The rule that a subscriber to the stock of a corporation of a foreign 
statë is presumed to assent to the laws of such state governing the corpo- 
ration is not so rigid as to debar him from relief against the corporation, 
when no interests of creditors or the public intervene, where by reason of 
the issuance of the stock to him for less than its par value the certifleate 
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ls Voiâ under such laws, of .which lact he was ignorant, aûd he therefore 
oi^elved, no idpnsWeration for the money paid. 
3. ÉJAiiHlTrrlijsuAiNûBpy Stock in Violation of Statcte— Risht of Purchasbr. 



Pub. St. N." H. 1891, c. 149, § 9, which prohibits a corporation froin dis- 
posing of its stock, with a stated exception, at less than its par value, and 
chapter 273, § 11, which provides that, if any corporations issue certiflcates 
of stock without receiving full payment at the par value of the shares, 
such certiflcates shall be void, and the offlcers who shall take part in such 
issuance shall be subject to fine and imprisonment, are not to be regarded 
so much as declaring any gênerai public policy, as establishing régulations 
governing corporations for the protection of their stockholders and cred- 
itors; and, while an action to enforce an executory contract in violation of 
such provisions cannot bè maintalned, the penaltiês which follow their 
violation where the contract has been executed are only those prescribed 
by the statuté Itself. A nonresident who purchases and pays for stock in 
a corporation of the statë at less than its par value, and receives a certifi- 
cate therefor, In good fàlth and Ixi ' Ignorance of such provisions, ls not 
precluded by the statute from maintalning an action to recover the money 
paid, after hls certificats has been declared void by the courts. 
8. Samk— Action by Bubscriber to Rbcovbr Money Paid— Lâches. 

Plaintiff purchased and paid for stock in a corporation of another state, 
which was issued to him at a priée below its par value In violation of the 
laws of such state, and the certificate was some years afterwards declared 
void by its courts. Eeld, that while plaintiff's ignorance of the statutes, 
as those of a foreign state, gave him the right to rescind the purchase as 
having been made under a mistake bf fact, If such right was promptly 
asserted, he was bound to use reasonable diligence to ascertain the làw 
governing hls relations to the corporation, and a delay of eight years be- 
fore demandlng a return of the money paid constltuted such lâches as 
would bar him from exercisfng his ,option to rescind, and would defeat an 
action at law for its recovery. 

At Law. Action to recover money paid 

Williams & Côpeland, for plaintiff. 
I. E. Clark^ tôt défendant. 

PTJTNAM, Circuit Judge. The défendant is a corporation organ- 
ized under the laws of New Hampshire. The plaintiff résides in 
Massachusetts. On April 8, 1891, he entered into a contract with 
the défendant, covering several matters, to which I need not refer at 
length, save only as to one. He agreed to contribute $3,000 to the 
stock of the défendant corporation, at $6 per share. The par of the 
stock was $10 per share. This sum he paid, through its proper repré- 
sentative, intô the treâsury Of the corporation at or about the date of 
the contract; and in return the corporation issued him its certificate 
for 500 shares, on the face of the certificate nonassessable. The 
purpose of the parties, undoubtedly, was to issue 500 shares of stock, 
free from assessments, in return for $3,000, being a deficiency from 
the par of the stock of $2,000. 

Ail thèse transactions were at Boston, in Massachusetts, and at 
that time the plaintiff was a résident of Massachusetts; and, accord- 
ing to well-settled rules, he was not holden generally to know the 
laws of a foreign state. For this purpose, New Hampshire was a for- 
eign state. So far as he and this transaction are concerned, the gên- 
erai rule is that a mistake as to the laws of New Hampshire would be 
a mistake of fact, from which he would be entitled to relief, the same 
as from any ordinary mistake. It is true that it is now well settled 
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that a person who takes shares of stock issued by a corporation, al- 
though of a foreign state, is presumed to assent to the law of the cor- 
poration in the state where the corporation was organized. For cer- 
tain purposes ne is bound to know that law. This presumption and 
obligation are not so rigid as to lead necessarily to unjust résulta. 
They relate more particularly to such matters as aiïect the relations 
of a corporation to its creditors, and to certain other matters in 
which individuals or the public hâve a spécial interest. They do not 
go so far as to entitle this défendant to retain the money of the 
plaintiff, obtained under a transaction occurring in Massachusetts, 
at a time when the plaintiff was a résident of Massachusetts, for 
which, by reason of ignorance on his part of the laws of New Hamp- 
shire, the considération fails, leaving the corporation in possession of 
the plaintiff's money without having given any équivalent for the 
same, or for any part thereof, so long as no interests intervene ex- 
cept those of the corporation and the plaintiff. In the présent case 
it is not shown that the creditors of the corporation, or the state, or 
the public hâve any interest in the question under considération; so 
that, so far as this part of the case is concerned, the issue is whether, 
under the circumstances stated, as between the plaintiff and the 
corporation, no other person being interested, the corporation, having 
received the plaintiff's money, and having given certiflcates of stock 
in return therefor which are of no value to the plaintiff, can hold 
what it has received. 

Pub. St. N. H. 1891, c. 149, § 9, provides that no corporation shall 
dispose of any of the shares of its capital stock at a price less than 
the par value thereof, with an exception not involved hère. Chapter 
273, § 11, provides that, if a corporation issues certiflcates when the 
par value of the shares represented by the certiflcates has not fully 
been paid into its treasury, ail such certiflcates shall be void, and 
the directors, officers, or other agents of the corporation who shall 
take part in the issue of any such certiflcates shall be fined or im 
prisoned, or both. The statute, by its letter, déclares only the cer 
tiflcates void, yet there can be no question that, so far as obtaining 
any valuable interest is concerned, this whole transaction was void : 
so that the plaintiff has not received what can be regarded as any 
thing substantial in return for his $3,000. 

In December, 1898, in Kimball v. Grate Co., 69 N. H. 485, 45 Atl 
253, the suprême court of New Hampshire explicitly, and on an issue 
made, declared the précise certiflcates involved in this suit void, and 
determined that the holder of them was not entitled to vote at any 
meeting of the corporation. Previous to this décision the plaintiff had 
sold this stock to two gentlemen by the name of Rider. One of the 
Eiders, in testifying in this case, admits sufflcient to charge them with 
knowledge of the fact that the stock was issued to the plaintiff at $6 
per share, and that the par was $10. Nevertheless the Riders were 
nonresidents of New Hampshire, and the transaction between them 
and the plaintiff took place in Massachusetts; so that the Riders 
were entitled to be regarded as acting under a mistake of fact. 
Meanwhile, however, each of the Riders had been elected and acted 
as directors of the corporation, and they had received on this stock 
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one dividénd of $500, which they still retain. Promptly af ter the dé- 
cision in Kimball v. Grate Co., the Riders demanded of the plaintiff 
that he should cancel the transaction and return the amount which 
they paid Mm for the stock. The plaintiff was not bound to await 
litigation, as he was clearly holden to cancel the transaction; and he 
did so, and repaid the Riders by his note, which, so far as this case 
is concerned, is to be regarded as cash. Meanwhile the stock had 
become mixed in with other stock, and certificates had issued cover- 
ing both; but the Riders, before this suit was begun, delivered the 
entire mass of certificates to the plaintiff, with authorization to him 
to hâve retransferred to him the 500 shares involved. On request 
made therefor by the plaintiff before this suit was commenced, the 
treasurer of the corporation refused to do this, on the ground that he 
and the corporation were under an injunction with référence there- 
to. Consequently the certificates which include the 500 shares hâve 
been deposited in the registry of this court during this trial, and are 
hère impouaded; and the Riders during the trial indorsed them ail 
in blank, and hâve expressly consented that the court shall make such 
disposition of the 500 shares involved in this suit as its resuit may 
require. 

Prior to bringing this suit no tender was made to the corporation, 
except as above stated. As the 500 shares are practically worthless, 
no tender was required; and it is sufficient that the certificates hâve 
been brought into court, andmay be surrendered to the corporation, 
so that the corporation may thus be protected against any possible 
estoppel by reason of their being outstanding in the hands of inno- 
cent parties. Thèse facts reinstate the plaintiff to the same position 
as though he had never disposed of the stock and clear the way of 
ail preliminary questions. 

The défendant maintains that the issue of the stock was against 
the declared public policy of New Hampshire, and that therefore no 
action can be maintained in any way arising out of it. In regard to 
this particular the plaintiff is undoubtedly chargeable, as a stock 
holder, with the opération of the laws of New Hampshire in a suit 
in the district of Massachusetts, or in the courts of the state of 
Massachusetts, precisely as hë, or a résident of New Hampshire, 
would be in a suit brought in the district of New Hampshire, or in 
the courts of that state. We do not withdraw our détermination 
that, in order that the plaintiff should hâve a right merely to rescind 
the transaction, and merely to recover the amount he paid for the 
stock, it should bê held that ignorance on his part of the laws of New 
Hampshire may amount to a mistake of fact for certain purposes. 
So far as such ignorance amounts to mistake of fact, and is im- 
portant with référence to relief against mistakes, it must hâve the 
same effect in ail tribuhals of every jurisdiction; but neither this 
mistake nor any other will permit any court anywhere to ignore the 
public policy of New Hampshire when it cornes to actually enforcing 
the rights of the parties with référence to a corporation organized 
by that state. 

There is, of course, a mass of authorities which would seem to 
sustain the defendant's position, so far as it rests on the question of 
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public policy depending on the statute referred to. Some of thèse 
are explained in Spring Co. v. Knowlton, 103 U. S. 49, 26 L. Ed. 347. 
That case, however, does not go to the extent claimed by the défend- 
ant, as will appear by the expressions at the f oot of page 57, 103 U. S., 
and page 350, 26 L. Ed., and the top of page 58, 103 IL S., and page 
350, 26 L. Ed. The court did not détermine that there was any ques- 
tion of public policy involved, but it proceeded to dispose of the case 
on the hypothesis that there might be. 

The better view of the law is that, there being no moral turpitude 
involved, a plaintiff ought not to be the entire loser, and a défendant 
the entire gainer, out of a prohibited transaction. The provisions 
of the Public Statutes of New Hampshire must be regarded not so 
much as declaring any gênerai public policy as establishing régula- 
tions pertaining to corporations, intended for the protection of their 
stockholders and creditors. They corne in like the régulations of the 
statutes of the United States affecting national banking associations, 
which, as is now well settled, do not always impair contracta which 
hâve been executed in violation of them. Bank v. Mattliews, 98 U. S. 
021, 25 L. Ed. 188; Thompson v. Bank, 146 U. S. 240, 13 Sup. Ct. 
66, 36 L. Ed. 956. There is nothing from which it can be justly in- 
ferred that it is the intention of the statutes of New Hampshire to 
give a corporation receiving payment of less than the par of its stock 
the benefit of the entire amount thus received, to the détriment of 
the party who pays it, whether a nonresident or not, without any 
moral -turpitude on his part, or without any real intention to def raud. 
The entire penalties intended to be imposed are those we hâve stated; 
that is, that the party making the payment shall fail to be recognized 
as a stockholder, and the certiûcates be declared void, and that the 
officers of the corporation shall be subject to punishment. In this 
respect the case is substantially like that of the overcertification of 
checks, referred to in Thompson v. Bank, at page 250, 146 U. S., page 
69, 13 Sup. Ct., and page 960, 36 L. Ed., where the court said that the 
very fact that a statute is enacted punishing criminally an offleer, 
clerk, or agent, improperly certifying a check, shows that the law in- 
tended to impose only the penalties speciflcally named in it. In 
the absence of some great public injury to be prevented, or of moral 
turpitude, the just rule is that a prohibition by a statute intends to 
impose no penalties beyond what the statute expressly enacts, al- 
though, of course, no court will give aid in directly carrying out a, 
transaction which the law forbids. 

There is a broad distinction between a suit which seeks to enforce 
a contract prohibited by statute, while it is entirely executory, and 
one arising out of a condition of things, where one party or the other 
has had the full advantage to be derived therefrom. For example, 
the suprême court would undoubtedly refuse to enforce a wholly un- 
executed contract which contemplated a loan by a national banking 
association based on real-estate security, while in Bank v. Matthews, 
already referred to, it enforced such a loan, including a foreclosure 
of the borrower's mortgage, after the borrower had received the funds 
which his note represented. So in the case at bar the fact that this 
court would hâve refused to hâve caused to be executed the contract 
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of April 8, 1891, while it was entirely executory, would not prevent 
us fiw» doing justice with référence to the $3,000 paid in pursuance 
thereof. 

Thèse suggestions also dispose of the proposition made by the de- 
fendant growing out of the fact that the contract of April 8, 1891, 
contained a stipulation for services to be rendered by the plaintiff for 
an annual salary,' and some other stipulations. Under some circum- 
stances, some of thèse stipulations Would be contrary to public policy. 
Whether they are so or not in the présent case does not clearly ap- 
pear. In any event, they are not so involved with the plaintiff's 
claim in suit, which is only for a refund of the |3,000 as money had 
and received by the défendant under a mistake, that they cannot be 
severed from it, and that severing them could do injustice to the de- 
fendant. 

Even if the case were not fully covered by the principles of the dé- 
cision of the suprême court with référence to statutory enactments 
relating to national banking associations, it would come within the 
mild rules of Pullman's Palace-Car Co. v. Central Transp. Co., 171 
U. S. 138, 18 Sup. Ct. 808, 43 L. Ed. 108, and of Aldrich v. Bank, 176 
U. S. 618, 20 Sup. Ct. 498, 44 L. Ed. 611, in which the court ref used to 
allow défendants to retain the value of what they had received in 
violation of régulations affecting corporations, rather than within 
McMullen v. Hoffman, 174 U. S. 639, 19 Sup. Ct. 839, 43 L. Ed. 1117, 
where the entire transaction involved moral turpitude and an intend- 
ed fraud on the public. In Aldrich v. Bank, at page 636, 176 U. S., 
page 505, 20 Sup. Ct, and page 618, 44 L. Ed., the court laid down the 
broad rule that there is nothing in the acts of congress authorizing 
or permitting a national bank to appropriate and use the money or 
property of others for its beneflt without liability for so doing. Look- 
ing at the similar question, of rescission, and of recovering only what 
the défendant corporation received without giving any considération 
therefor, the question of mistake of fact which we hâve considered 
does not seem important, in connection with the rules of Pullman's 
Palace-Car Co. v. Central Transp. Co. and of Aldrich v. Bank, except 
so far as it relieves the plaintiff from every suggestion of moral 
guilt, and of any intent to defeat the laws of New Hampshire. We 
therefore conclude that the plaintiff had fundamentally a right to 
recover from the défendant the $3,000 paid into its treasury, on sur- 
rendering the certificates which he received in exchange therefor. 

The difficulty in the way of this suit arises from the delay between 
the transaction of April 8, 1891, and the time of making a claim for 
a refund. We must recognize the fact that, during that period, the 
condition of the défendant corporation may hâve essentially changed. 
For aught we know, the shares of the défendant corporation may 
now be of nominal value, so that, if we should allow the plaintiff to 
recover the entire $3,000, an injustice might be done the défendant, 
perhaps equal to that which would hâve been done the plaintiff if he 
had promptly sought to rescind the transaction and recovery had 
been refused him. Natural equity forbids that, after a lapse of so 
many years, a transaction shall be rescinded without taking into ac- 
count the possibility of the changed condition of both parties to it. 
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While the plaintifs ignorance of the statutes of New Hampshire in 
April, 1891, is to be excused as a mistake of fact, ne was, neverthe- 
less, bound to use some diligence in ascertaining what his relations 
were to the défendant corporation. Lâches, although not so opera- 
tive at law as in equity, cannot be disregarded when there has been 
a reasonable possibilité of a substantial change in the status during 
a protracted delay. It is a rule of the common law that a party seek- 
ing to rescind a contract must do so within a reasonable time. In 
the présent case, the time which has elapsed must be held un- 
reasonable, and the fact that the matter as to which the plaintiff 
failed in ascertaining his rights relates to the statutes of a foreign 
state governing the défendant corporation, cannot be accepted by 
the law to excuse this delay. In this particular case the wisdom of 
this rule is illustrated by the fact that meanwhile those in privity 
with the plaintiff hâve received a considérable dividend on the shares 
in issue, and also presumably by virtue of this holding of stock, hâve 
acted as its offlcers and aided to control its affairs. We refer to 
this, however, not as fundamentally affecting the question, but as 
illustrating the justice of the rule which we are compelled to apply. 
The rule was distinctly recognized in American Tube-Works v. 
Boston Mach. Oo., 139 Mass. 5, 29 N. E. 63, and it was affirmed in 
Banigan t. Bard, 134 U. S. 291, 295, 10 Sup. Ct. 565, 33 L. Ed. 932. 
So far as it refers to cancellations of stock, it ordinarily is applied 
with référence to the rights of creditors, but in Banigan v. Bard it 
is laid down as a universal rule. Under the circumstances, we must 
hold that the plaintiff has omitted for an unreasonable time to 
effectuate the rescission which must supply the basis for the présent 
action, and that in view of his delay ne has lost his right to recover 
the amount paid for the 500 shares of stock, which is the only right 
which could ever accrue to him at common law. 

This, of course, would not interfère with his remedy at equity, 
which probably still remains. The mistake in the case at bar is one 
of the class against which equity could undoubtedly grant relief; and 
while equity would be prohibited by the plaintiff's lâches, even more 
than the common law, from allowing him to rescind, yet it could do 
justice according to the existing circumstances. After proper prior 
proceedings by the présent plaintiff, equity might aid him to demand 
certiflcates of stock equal at par to the amount which he paid into 
the treasury of the défendant corporation, or to demand new certifl- 
cates for the 500 shares on his making good the deficiency. The 
common law can only enforce contracts as the parties hâve made 
them, or rescind them. It cannot make new contracts; and, while 
equity cannot directly impose on parties engagements which they 
hâve not entered into, although it may rectify errors contrary to sub- 
stantial intent, yet it can lay such terms on one party or the other as 
may be necessary to effectuate équitable results. 

There must be judgment for the défendant. 
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WARD v. JOSLIN. 

(Ûircnlt Court of Appeals, First Circuit. December 6, 1000.) 

No. S40. 

1. Corporations— Power to Make Guarantt— Kansas Statutes. 

There is nothing in thé statutes or décisions of Kansas, with référence 
to loan and: trust companies organized under Comp. Laws 1885, c. 23, 
which changes, as to such companies, the gênerai rule that a corporation 
cannot guaranty a llability unless it is created In the ordlnary course of 
lts business, or brings a guaranty by such a eompany within that rule, 
unless the Company recelved the proceeds of the paper guarantied. 

2. BAME— StOCKHOLDBSRS' LlABIMTY— KANSAS STATUTES. 

The provision of Comp. Laws Kan. 1885, c. 23, § 32, which authorizes a 
judgmènt créditer of a corporation, when exécution bas been returned 
unsatisfled, toproceed by action té charge the stockholders with the amounj 
of his Judgmènt, must be'construed in connection with the further provi- 
sion of thé saine act (section 44), which makes stockholders liable for 
"debts unpaid". of the corporation, and the provision of the state constitu- 
tion (article 12, § 2), for the enforcement of which the statute was en- 
acted, and which secures "dues" from corporations by an additional stock- 
holders' llability; and judgmènt creditors of a corporation can maintain 
' actions to charge stockholders for the amôunts of their judgments only 
where such judgments are for "debts", or ^'dues" of the corporation. 

8. SÀME— CONSTRUCTION OF CONSTITUTION— "DUES" OF CORPORATIONS. 

The word "dues," as used in Const. Kan. art. 12, § 2, which provides 
, that "dues from corporations" shall be sëcured by individual llability of 
the stockholders, is a comprehensive term, which includes ail contractual 
liabilities of the corporation; but, under the rule of équitable construction 
applicable to constitutional provisions, such term cannot be construed, as 
against a stpçkholder, to include a contraçt which was ultra vires, al- 
though, under i&e local rule, the corporation itself may be estopped, by 
receiving the béoeflt of the contraçt, from pleading in défense to an action 
thereon. 
4 Same— Action against Stockholder— -Conclusiveness of Judoment against 
Corporation. 

Under the law of Kansas, as established by décisions that a corporation 
which hâs recelved the benefit of a contraçt is estopped to contest it 
on the ground that it was ultra vires, a 1 judgmènt against a corporation 
is not conclusive upon a stockholder in an action to charge him with indi- 
vidual llability in such sensé as to preclude him from showing the nature 
of the original claim, and that the contraçt sued on was ultra vires, and 
hence not of the elass for which he is liable. 
£ Appe al— Questions not Pkesented to LoweR Court— Motion for New 
Triai,. 

A motion for new trial, offering further proof on a material matter, will 
not induce an appellate court to reverse the judgmènt to enable the trial 
court to take further proceedings, where the record does not show that 
the motion was acted on by the trial court, or brought to its attention. 

Iû Error to the Circuit Court of the United States for the District 
of New Hampshire. 

William Reed Bigelow (È. L. Waterman and Pulsifer & Alex- 
ander, on the brief), for plaintiff in error. 

John S. H. Frink (Hiram Blake, on the brief), for défendant in 
error. 

Before COLT and PUTNAM, Circuit Judges, and BROWK, Dis- 
trict Judge. 



WAKD V. JOSLIN. 225 

PUTNAM, Circuit Judge. This suit was brought by a creditor 
of a Kansas corporation, known as the "Western Investment Loan 
& Trust Company," organized on February 25, 1888, against a stock- 
holder in that corporation, for a daim against it which. had 'gone 
into judgment and remains unsatisfled. The case was tried in the 
circuit court by the presiding judge, a jury having been duly waived 
according to the statute. Among other findings of the court ap- 
pears the following: 

"I find as matter of faet, upon the évidence contained in the record and 
upon the arguments, that Ward's claim against the trust company was upon a 
guaranty, given upon a valuable considération, of the payment of certain 
promissory notes from one third party to another, and was not a guaranty of 
the payment of securities negotiated by the company." 

The judgment below was for the défendant. 100 Ped. 676. There- 
upon the plaintiff took out this writ of error. Therefore we will 
describe the parties merely as plaintiff and défendant. 

The underlying provision with référence to the liability of stock- 
holders in Kansas corporations is found in Const. art. 12, § 2, as 
follows: 

"Dues from corporations shall be secured by individual liability of the stock- 
holders to an additional amoimt equal to the stock owned by each stockholder; 
and such other means as shall be provided by law; but such individual lia- 
billties shall not apply to railroad corporations, nor corporations for religious 
or charitable purposes." 

The flnding of the court below, which we hâve cited, uses "guar- 
anty" in the singular, but there were several guaranties, ail of the 
same ténor, given at the same time, and bearing date of May 9, 
1889. At that time the General Statutes of Kansas of 1889 had 
not corne into force, and we look for the law to the Compiled Laws 
of Kansas of 1885. Chapter 23, § 5, enacts for what purposes cor- 
porations may be formed, with the rest the following: 

"Thirty-eighth. The organization of loan and trust companies: provided, 
that nothing in this act shall be construed to authorize such loan and trust 
companies to sell real estate held as security, except in the manner provided 
by law. 

"Thirty-ninth. The accumulation and loan of funds, the érection of buildings, 
and the purchase and sale of real estate for the beneflt of its members." 

Section 11, among other powers of corporations, grants the fol- 
lowing: 

"Sixth, to make by-laws, not inconsistent with existing laws, for the manage- 
ment of its property, the régulation of its affairs, and for the transfer of its 
stock. Seventh, to enter into any obligation or contract essential to the trans- 
action of its ordinary affairs." 

The statute speaks of the "charter," which, after ail, is merely 
the articles of association, as the statutes provide for incorporation 
by such articles, and for no other method. The corporation in this 
case was thus organized. The articles enumerate the purposes for 
which the corporation was formed, and, with the rest, "to transact 
the business of a loan and trust company." The by-laws create a 
loan committee with certain powers, but the power of guarantying 
is not expressed. The court below found that the directors had au- 
105 F.— 15 
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thorized the président and secretary to guaranty the payment of se- 
curities riegotiated by the company, but there seems to bave been 
nb by-law on the topic. There is nothing in the statutes of Kansas, 
nor in the décisions of its courts, deflning the powers of a "loan 
and trust" company; neither has there been cited ariy other statute 
or décision defining the powers of corporations of that character. 

Bainking corporations are authorized by the laws of Kansas. 
They are empowered to buy and sell exchange, and to discount 
negotiable paper. Nowhere is any express permission given them 
to rediscount their own notes, or to sell them, or to give any guar- 
anty, and, in thèse respects, banking corporations and "loan and 
trust" companies stand on the same footing. There is nothing in the 
statutes expressly vesting either power in either. 

In this condition of législation, Commercial Bank v. Cheshire 
Prôvidént Inst., 59 Kan. 361, 53 Pac. 131 (decided in 1898), with réf- 
érence to a banking corporation, said (at page 364, 59 Kan., and page 
132, 53 Pac): 

"The record before us does not contain any of the évidence offered at the 
trial. The gênerai finding résolves ail doubt as to the facts against the plain- 
tiff in error. We mnst therefore présume that the guaranty was executed for 
a valuable considération, by the duly-authorized officers of the bank, and in 
due course of businesa The claim that a banking institution dealing in com- 
mercial paper is without authority to bind itself by a guaranty thereof has 
nothing to commend it to especial favor. It is true that in this case the paper 
itself does not indicate that the Commercial Bank ever owned it. Nevertheless 
it may hâve received the proceeds, and the guaranty may hâve been made 
strictly in the interest of the bank." 

The judgment of the court below, holding the bank liable on its 
guaranty of a certain promissory note, was afflrmed; but it is nec- 
essary to distinguish this case from that at bar in one particular. 
It appears, at page 362, 59 Kan., and page 131, 53 Pac, that the 
parties went to trial on the facts without regard to the pleadings, 
and the gênerai finding, referred to at page 364, 59 Kan., and page 
132, 53 Pac, imported into the record enough to sustain the judg- 
ment on appeal. 

The resuit is that it cannot be determined that there is anything 
in the laws of Kansas, with référence to "loan and trust" com- 
panies, which infringes the gênerai rule that a corporation cannot 
guaranty a liability unless it is created in the ordinary course of its 
business, and nothing to show that a guaranty by a "loan and trust" 
company of any paper is thus created, unless, to use the language 
of Commercial Bank v. Cheshire Provident Inst., it received the pro- 
ceeds of the paper which it guarantied. This is within the common 
rule that banking institutions may guaranty paper owned by them 
when they negotiate it, as several times stated by the suprême court. 
In the absence of any statutes or judicial décisions in référence there- 
to, there seems to bë no escape from the proposition that what were 
the powers of this corporation with référence to the guaranties on 
which thë judgment against it was rendered was, within the limita- 
tions of this case, a question of local usage, ànd therefore of fact, 
to be determined by the court below. Within this observation falls 
the question whether or not there were any by-laws which extended 
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the powers of the corporation to the exécution of thèse guaranties. 
The court below does not follow the express language of its opinion 
that the guaranties were ultra vires, when it cornes to state its find- 
ings, but it must be taken to hâve ruade an équivalent finding, be- 
cause it said that they were not "within the reasonable and proper 
scope of the business as contemplated by the parties." 

Only disjointed provisions are found in the Compiled Laws of 
Kansas of 1885, flxing the liability of stockholders. Chapter 23 
provides, in section 44, that, on dissolution, suits may be brought 
against stockholders for "debts unpaid" ; and section 46 reads as f ol- 
lows : "No stockholder shall be liable to pay debts of a corporation, 
beyond the amount due on his stock, and an additional amount equal 
to the stock owned by him." Section 32 enacts generally that when 
an exécution has been issued against a corporation, and property 
cannot be found on which to levy it, exécution may go against any 
of the stockholders, "or the plaintiff in the exécution may proceed 
by action to charge the stockholders with the amount of his judg- 
ment." 

The plaintiff claims that, by virtue of the last provision, his right 
against a stockholder was perfect whenever he had an exécution 
against the corporation, no matter from what the judgment against 
it arose; and in support thereof he cites Grund v. Tucker, 5 Kan. 
70. That suit was based on an act of 1863, and some expression» 
in the opinion would seem to sustain the plaintiff's proposition. 
Nevertheless, the opinion as a whole does not support him, but it 
relies on the provision of the act of 1863, to the effect that stockhold- 
ers are liable for "ail debts and responsibilities of the corporation.'' 
The court observes that a judgment créâtes a responsibility, which 
cannot be contravened. This peculiar expression disappeared from 
subséquent revisions. In view of the rule that statutes are to be 
construed in pari materia, section 32 must be restricted to cases 
where the stockholder's liability is elsewhere established, by either 
the constitution or the statutes, and thèse are limited to "debts 
unpaid" and "dues," and it cannot justly be claimed that "debts un- 
paid" is a broader expression than "dues." 

It is maintained by the défendant that even the word "dues," as 
used in the constitution, has a narrow construction. This is erro- 
neous. In Whitman v. Bank, 176 U. S. 559, 562, 20 Sup. Ct. 477, 
44 L. Ed. 587, the opinion states that it includes ail contractual 
obligations. We refer, also, to Bouv. Law Dict. "Due," showing that 
the word may signify "what ought to be paid, — what may be de- 
manded"; and to Judge Story's observation in Carver v. Manufac- 
turing Co., 2 Story, 432, 449, Fed. Oas. No. 2,485, on the words "debts" 
and "dues," that "dues" is broader than "debts." 

The only décisions of the courts in Kansas which we hâve found 
bearing in any way on this case are the following: 

In Railroad Co. v. Fletcher, 35 Kan. 236, 10 Pac. 596 (decided in 
1886), the court held that, if the Atchison Company had authority 
under any circumstances to guaranty bonds, the guaranty of the 
particular bonds then in issue would be binding in the hands of 
parties purchasing them in good faith and without notice; but, on 
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the pleàdings in the original suit in the case at bar, the présent 
plaintiff had notice, because the guaranties of the corporation were 
a part of the transaction of his obtaining the notes. In Town Co. 
v. Morris, 43 Kan. 282, 284, 23 Pac. 569 (decided in 1890), the court 
laid down the following broad rule: 

"While an executory contract made by a corporation without authority 
cannot be enforced, yet where the contract has been executed, and the corpora- 
tion has received the beneflt of it, the làw interposes an estoppel, and will not 
permit the validity of the contract to be Questioned." 

This was a suit, not for the value of the stock of merchandise in 
question, but for its agreed purchase money. This was allowed to 
be recovered, notwithstanding the défense of ultra vires. The case 
is referred to in Railroad Co. v. Johnson, 58 Kan. 175, 183, 48 Pac. 
847, decided in 1897, and the opinion repeats what we hâve quoted. 
Although this rule is not accepted by the suprême court, which holds 
that ordinarily, in cases of contracta ultra vires, nothing can be 
recovered except on a quantum merait, yet it touches, in this suit, 
a local question, to be determined by local décisions. 

The next question is not whether the judgment against the corpo- 
ration can be impeached, but whether it can be examined for the 
purpose of showing the nature of the original claim, and thus for the 
purpose of ascertaining whether the claim was of the class for which 
stockholders are liable. In suits brought by judgment creditors to 
set aside alleged fraudulent conveyances, this is permitted. Bump, 
Fraud. Conv. (3d Ed.) 576; Wait, Fraud. Conv. (3d Ed.) § 270. Of 
course, with référence to that class of suits, there is often a doubt 
as to the extent to which the examination may be made; for ex- 
ample, whether or not the statute of limitations can be set up, 
although not relied on in the original suit. This, however, concerns 
only the application of the rule, and does not render its existence 
doubtful. Its underlying reasons reach suits against stockholders. 
They are so applied in Cook, Stock, Stockh. & Corp. Law (4th Ed.) § 
224, where it is said, in substance, that the judgment is conclusive as 
to the amount and validity of the creditor's claim, but that it may be 
shown that the claim cornes within some class for which stockholders 
are not liable. 

The suprême court has, at various times, spoken of the conclusive- 
ness of judgments against corporations in suits to enforce the lia- 
bility of stockholders; and it has used very décisive language sus- 
taining that conclusiveness, especially in proceedings under the Kan- 
sas constitution. Bank v. Farnum, 176 U. S. 640, 643, 644, 20 Sup. 
Ct. 506, 44 L. Ed. 619. No case, however, has corne before that 
court where it has had occasion to lay down more than the gênerai 
rule to which we hâve referred; so that it has never passed on the 
question how far the original judgment may be opened, if at ail, for 
the purpose of showing that the claim was not one of the class for 
which the stockholder is liable. More especially has it never passed 
on the question whether or not it is open to a stockholder to show 
that the contract on which a judgment against a corporation was ob- 
tained was incurred ultra vires, and that, therefore, the judgment is 
not enforceable against him. 



WARD V. JOSUN. 229 

This défense would seem not to be open to a stockholder in juris- 
dictions or with référence to judgments where the rule of the su- 
prême court applies, that ultra vires is a complète défense in the 
original action on a contract which is itself ultra vires; because, in 
such cases, the question is not whether there are two classes of lia- 
bilities, one for which the stockholder is liable and one for which 
he is not, but whether there is any liability at ail on the part 
of the corporation. But in Kansas we hâve seen that ultra vires is 
not always a défense to a suit on a contract, and this, not on the 
ground that the contract was originally valid, but on that of estop- 
pel. Therefore, under the circumstances, the question is not whether 
this original judgment is valid, but whether it was for a claim of a 
class for which stockholders are liable; in other words, whether the 
stockholders can be holden for an ultra vires contract merely be- 
cause the corporation is estopped from contesting it. 

Not only has the circuit court found that the guaranties sued were 
ultra vires, but the question of ultra vires arises on the face of the 
judgment against the corporation. We hâve, on the face of the 
déclaration, claims for purely independent guaranties, made by a cor- 
poration on securities not negotiated by it, supplemented by such 
findings by the circuit court as preclude the possibility that there 
were any facts, as, for example, by-laws not pleaded, or any other 
facts not discloeed by the déclaration, which could relieve the nature 
of the transaction. 

In this connection, it should be observed that the plaintiff refers 
to certain cases by virtue of which he maintains that there is a pre- 
sumption that the guaranties were within the powers of the corpora- 
tion, and of its offlcers who executed them. Thèse, however, only 
sustain the rule stated in Southern Exp. Co. v. "Western N. 0. É. Oo., 
99 IL S. 191, 199, 25 L. Ed. 319, and concern merely the question of 
presumption, and the necessity of offering proof before a défense is 
made. They hâve no relation to a conclusive presumption, nor any 
pertinency when the true facts of the case are reached, as they are at 
bar. 

This brings us to the crucial question in the case; that is, whether 
the Kansas constitution and statutes reach that which is created only 
by estoppel, connected with and arising out of ultra vires acts of a cor- 
poration. It is well settled that, while the liability of stockholders 
is in one sensé statutory, yet it is contractual in its nature. This 
was stated in Bank v. Hawkins, 174 U. S. 364, 19 Sup. Ct. 739, 43 
L. Ed. 1007, and restated in Whitman v. Bank, 176 U. S. 559. 20 Sup. 
Ct. 477, 44 L. Ed. 587, and in Bank v. Farnum, 176 U. S. 640, 20 Sup. 
Ct. 506, 44 L. Ed. 619. The gênerai rule is that, so long as a matter 
continues executory in any part, ultra vires is a défense through to 
the end. It has also been stated by the suprême court, and reiterated 
in Bank v. Hawkins, at page 371, 174 U. S., page 742, 19 Sup. Ct., 
page 1011, 43 L. Ed., that one ground on which the doctrine of ultra 
vires rests is "the interest of 'the stockholders not to be subject to 
risks which they hâve never undertaken." To reject in the case at 
bar the défense of ultra vires, set up by a stockholder, is to sbut our 
eyes to this underlying equity. 
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Inasmuch as constitutional provisions are to be construed in an 
équitable manner and for broad purposes, it was well urged by the 
circuit court that an ultra vires guaranty is not within the equity 
of the article of the Kansas constitution holding stockholders liable 
for tte dues of corporations. We hâve already seen that the word 
"dues" is not limited to debts, but includes ail contractuel obligations, 
and this, of course, covers guaranties and other contingent liabilities. 
We hâve also already seen that it may be broad enough to cover 
"what, ought to be paid; what may be demanded." Whether in the 
Kansas constitution it covers anything except "contractual obliga- 
tions" was left undetermined in Whitman v. Bank, 176 U. S. 559, 562, 
20 Sup. Gt 477, 44 L. Ed. 587. Of course, if the word "dues" must 
always be construed to cover everything which "ought to be paid" or 
which "may be demanded," it would cover everything which arises 
by estoppel; but, in vièw of the equities to which we hâve referred, 
especially the underlying equity of the doctrine of ultra vires stated 
by the suprême court, it ought not to hâve the eff ect of holding a 
stockholder for what is ultra vires in ail cases where the corporation 
may be holden therefor by estoppel. It is necessary to express this 
carefully, because matters may arise from estoppel which are justly 
and properly "dues" in any f air sensé of the word, but where the 
doctrine of ultra vires applies there is no true liability. Whatever 
liability there may be, according to the laws of Kansas, arises from 
a fiction which estops 1 the corporation from denying that there are 
dues, even though there were none in truth. A déclaration stating 
the facts would be, in substance, that the corporation had assumed 
to enter into a contract which was ultra vires, and that there was no 
contract, but that, the transaction having been on one part executed, 
the corporation is estopped from asserting the truth. Now, fictions 
of law are not allowed to be used to the extent of doing substantial 
injustice, and especiallysuch fictions hâve no place in the proper con- 
struction of constitutional provisions. In regard to such, the func- 
tions of a judge are "to ascertain the spirit of the fundamental law, 
and so to carry it out as to avoid a sacrifice of those interests which 
it is designed to protect." Sedg. St. & Oonst. Law (2d Ed.) 417. On 
the whole, the reasonable and équitable construction of the Kansas 
constitutional provision applicable hère is that it does not reach 
what, in f act, were not liabilities of a corporation, and are held to be 
such only because the corporation was estopped from setting up the 
truth in référence to them. 

In reaching thèse conclusions, we hâve not found it necessary to 
ref er to Schrader v. Bank, 133 U. S. 67, 10 Sup. Ct. 238, 33 L. Ed. 564, 
relied on by the défendant, because its application to this case is 
questionable. Neither hâve we found it necessary to refer to the rule 
so often stated, to the effect that enactments imposing liabilities on 
officers and stockholders are to be strictly construed, in connection 
with the rule in Kansas that this insistence of the common law shall 
not be applicable to any gênerai statates. Gten. St. 1889, par. 7281. 
We hâve only endeavored, in ascertaining what is the effect of the 
constitution and laws of Kansas, to seek a just and reasonable in- 
terprétation. 
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À single point remains to be considered. It appears that the plain- 
tiff made a motion for a new trial, offering proof to show that the 
notes guarantied by the corporation were, in fact, its notes, and were 
negotiated by it at the time the guaranties were made, and that their 
nominal owner held them as its trustée. We do not perceive that 
any action was taken on this motion, and the record does not show 
that it was brought to the attention of the court. Whether or not 
the suggestion which it contains affords an opportunity for the plain- 
tiff to seek further remedy is, perhaps, not before us. There seems 
to be no doubt that, in a plain case of injustice, an appellate tribunal 
may reverse the judgment of the court below, to enable it to take 
further proceedings, for the purpose of working out the real rights of 
the parties, although this is rarely done. Estho v. Lear, 7 Pet. 130, 
8 L. Ed. 632; Ballard v. Searls, 130 U. S. 50, 9 Sup. Ct. 418, 32 L. Ed. 
846; In re Gamewell Co., 20 C. 0. A. 111, 73 Fed. 908, 912, decided 
by this court. The record hère does not authorize such relief. If 
the plaintiff has any remedy in connection with this new matter, it 
is for him to consider whether it could be obtained by asking of this 
court leave to file in the circuit court an application in review of the 
proceedings. In re Gamewell Co., supra. Inasmuch as the new mat- 
ter which the plaintiff offered apparently contradicts the légal intend- 
ment of the déclaration in the suit against the corporation, as we 
hâve already said, it may be especially doubtful whether, in any event, 
he could hâve any remedy in any direction. 

The judgment of the circuit court is affirmed, with costs to défend- 
ant in error. 



In re RHODES. 

(District Court, W. D. Pennsylvanie» November 5, 1900.) 

No. 81. 

Bankruptcy— Time for Provins Claims. 

A créditer of a bankrupt cannot prove his claim after the expiration of 
the year to which such proof is limited by Bankr. Act 1898, § 57n, because 
during such time he was asserting and litigating the validity of a préfér- 
ence which precluded him from making his proof. 

In Bankruptcy. 

W. W. Wishart, for claimant. 

BUFFLNGTON, District Judge. In this case the adjudication 
took place December 20, 1898. The debt was not proven until March 
9, 1900. The référée rejected such claim. Two grounds are now 
urged in support of his ruling: First, that the claim was not proved 
within a year of adjudication; second, that the claimant did not 
surrender his préférence. Section 57n of the bankrupt act provides, 
"Claims shall not be proved against a bankrupt estate subséquent 
to one year after the adjudication." This was not done, and not 
only so, but the creditor then occupied a position where he could 
not prove his claim; for he was asserting and litigating a hostile 
claim, based on an alleged lawful préférence. Such adverse claim 
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ot piN^rpnee cannot be regarded as thé équivalent of a proof of 
cïaiïnV; The forms prbvided show a regular proof is contemplated, 
tftë .|irae lirait shows the purpose of congress to secure a speedy 
closing of estâtes, and the act provides an opportunity for creditors 
to' objeet on such regular proof being made, and a hearing of such 
objections. The claiinant in this case voluntarily placed himself 
in a relation to the estate in which he could not prove his claim 
withih jfche year. The référée rightly rejected his subsequently 
proved filsam. To hâve dpne otherwise would hâve ignored the ex- 
press tinie lirait of the act 



In re KALDBNBBEG. 

, (District Court, S. D. New York. December 5, 1900.) 

Bankroptoy— Claims— Spfficiehcy of Proof. 

The testlmony of an agent that he presented a bill for goods, on behalf 
of his principal, to a bankrupt, who admitted its correctness, and promised 
to pay it, is not alone sufflelent to establish a claim therefor against the 
estate of the bankrupt, where the latter dénies both the purchase of the 
goods, and the promise to pay, and the circumstances tend to corroborate 
hlm, rather than the claimant 

In Bankruptcy. 

H. B. Kinghorn, for bankrupt. 
Fluegelman & Bach, for Vassas Frères. 

BROWIST, District Judge. Some further testimony has been taken 
in this case, and upon ail the évidence I do not think that the claim 
of Vassas Frères for goods alleged to hâve been sold and delivered to 
the bankrupt in 1894, to the amount of 652 francs, or $130, is suf- 
flciently established. The debt is denied by the bankrupt, and there 
is no évidence to sustain it except the statement of one witness, Mr. 
Robinson, who in 1896 was the agent of Vassas Frères, that the bank- 
rupt at that time promised to pay it. This alleged promise is not 
supported by any corroborating circumstance. Eobinson knew noth- 
ing about the goods themselves or any order, sale or delivery of them. 
He was not in the employ of Vassas Frères until more than a year 
after the alleged sale, and on his examination he stated that he had 
no personal knowledge of the transaction. The crédit to be given 
him in contradiction of the bankrùpt's statements is somewhat 
shaken by rthe fact that notwithstanding his présent testimony that 
he had no personal knowledge of the transaction, the witness, in 
a complaint in an action brought a f ew months bef ore this testimony 
against the bankrupt in the city court of this city by Vassas Frères 
to recover this same debt, made the vérification to the complaint, in 
which he swore ''that thé facts therein stated are within the personal 
knowledge of déponent." Among the statements in the same com- 
plaint was the further statement that the bankrupt at the time of the 
alleged sale, namely, on February 19, 1894, was trading under the 
finn name and style of F. J. Kaldenberg & Cô., whereas the other 
proof shows that that concern had gone into the hands of a receiver 
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10 months previous. The bankrupt testified that since that time 
he had been in no business except as clerk; that at about the time 
of the alleged sale he had been sick and at the hospital for several 
months; that he himself knew nothing whatsoever in regard to the 
goods and had never promised to pay for them. From his testimony 
concerning his conversation with Mr. Duchon it would also seem 
that the goods had been sent as samples in furtherance of desired 
trade, and in view of the fact that the complaint above referred to 
states that the défendant was trading under the name of F. J. Kal- 
denberg & Co., there would seem to be little doubt that no goods 
were sent except to the company. 

On the part of the crditor there is absolutely no proof of any 
order or request for the goods or of the receipt of them by any one 
or of their amount or value. The proof shows that the bankrupt 
bef ore the appointment of the receiver had some independent private 
business of his own and he was subsequently clerk for the Kalden- 
berg Pipe Company, winch also bought some goods of Vassas Frères, 
which the bankrupt testified were paid for. There was a paper 
called by Robinson a bill of the goods, but apparently only a leaf 
from a letter press copy book, page "491," forming part of a letter. 
It contained only the bankrupt's name and certain items amounting 
to 652.94 francs, and it was offered in évidence as a copy of a bill of 
the goods delivered by Robinson to the bankrupt. This paper was 
rejected at the time it was offered, but was afterwards apparently 
admitted. There is nothing in the record on the subject afterwards 
to justify its admission. It however proves nothing. It does not 
purport to be either an invoice or a bill. It bears date New York 
September 17th without any year, it has no signature, no "Dr.," 
and does not purport to charge any one. If it was a letter, it is cer- 
tainly incomplète. The complaint states that the sale was on Feb- 
ruary 19, 1894, while this paper has only the date September 17th. 
In his first statement of his conversation, Robinson says Kaldenberg 
said the bill did not belong to him, but he would pay it; in his sec- 
ond version he says Kaldenberg said the bill did belong to him per- 
sonally and he would pay it. He did pay, Robinson says, a company 
bill, but not this one, because he had no money. But the company 
was under a receivership, and paid only 2 per cent, dividend. Noth- 
ing would seem more improbable than that Kaldenberg should pay 
the bill of a defunct company and leave his own unpaid. 

In Law v. Merrills, 6 Wend. 268, 277, the chancellor observes: 

"Evidence to establish a fact by the confession of the party, should always 
be serutinized and received with caution as it is the most dangerous évidence 
that can be admitted in a court of justice and the most liable to abuse." 
1 Greenl. Ev. § 200; Borland v. Zittlosen (D. C.) 27 Fed. 131, 134. 

Now that parties are witnesses on their own behalf, contradic- 
tions as to such conversations are of daily occurrence, and the dis- 
trust of such évidence when denied and uncorroborated is none the 
less. The fact that Kaldenberg was not in business for himself 
after the company's failure in 1893, and was in the hospital for 
some months as he states, coupled with Kaldenberg's explicit dé- 
niai of this alleged debt, and the failure of Vassas Frères to prove 
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anj request pr order for;the:goods, or any copy of any contempo- 
raneous invoiçe, bill, pr letter» satisûes me that whatever Mr. Robin- 
son may^have thought or understood, there was nerer any individual 
debt of the bankrupt for thèse goods, and that the claim should be 
rejected. 



, In re ST. JOHN. 

(District Court, N. D. New York. November 28, 1900.) 

No. 1,614. 

Bankruptcy— Assets— Vbbted Remaihdek. 

Where a will bequeathed a sum to trustées, with directions to apply the 
ineome for the beneflt of a daughter of the testator during her life, the 
principal on her death tio be, dlvided between her children If she should 
leave any surviving her.aM,' If not, between the testator*s two sons, who 
were aamed, the interest tafcen by the sons in the trust fund, under the 
statutes of New York, as construed by its courts, was a vested remainder, 
which was aliénable; aud, o,n the bankruptcy of one of the sons while the 
life estâte was stlll outstandlng, his interest in the fund passed to his trus- 
tée, as assets, under Bàïikr. Act 1898, § 70a, cl. 5. 

In Bankruptcy. Appeal from an order of the référée directing 
sale of asset. 
The following is the opinion of Eeferee E. A. Ghinnison: 

This matter cornes up on the pétition of Thomas J. Mangan, Esq., the trustée 
herein, asking "to be allowed aM authorized to make sale by auction" of a cer- 
tain alleged asset of the bankrupt. Upon this pétition an order was made, di- 
recting the creditors and ail persons In interest to show cause before me on 
the 16th day of April, 1900, why the prayér of the petitioner should not be 
granted. On the return day of the order, the bankrupt appeared by attorney 
and filed an answer to thé pétition of the trustée, denying certain allégations 
in said pétition. A statement of facts was finally agreed upon. The argu- 
ments were heard and briefs filed. 

Some years prior to the adjudication of Nelson A. St. John as a bankrupt, 
Vincent St. John died, leaving a daughter, ^ Julia Cronln, and two sons, Lewis 
B. St. John and Nelson A. St John, this bankrupt, him surviving. The will of 
Vincent St. John, the father of this bankrupt, contained, among other pro- 
visions, the following: "Tblrd. I give, bequeath, and devise unto my exeeutors 
hereinafter named the sum of $10,000 in trust, to be safely invested in either 
United States bonds, or bonds of the state of New York or of the city of Bing- 
hamton, or upon bonds secured by mortgages which are flrst liens upon im- 
proved real estate lying In the state of New York, worth double the amount so 
invested, besides buildings, bearing lawful Interest, payable annually or semi- 
anhually; and the Interest or Ineome derlved from such investment (or such 
portions of such Ineome as they shall deem necessary for her maintenance and 
support) they shall pay over semiannually to my daughter, Julia. I also devise 
and bequeath to my sald exeeutors In trust, the sum of $500, which I direct 
them to apply for the sole use and beneflt of my sald daughter, Julia, in such 
manner and at such times as they, in their discrétion, may deem proper and 
necessary. At the decease of my said daughter, leaving a child or children 
her surviving, I give sald sum of $10,000 and any unexpended balance herein 
bequeathed, for the beneflt of my said daughter Julia, to such child or children 
in equal shares. In case of the decease of my said daughter, Julia, leaving no 
chiïd or children, I give and bequeath said sum of $10,000 and said unexpended 
balance before mentioned, if any, to my two sons, Lewis B. St. John and Nel- 
son A. St. John, share and share alike." 

It is contended by the trustée herein that under the last sentence of the 
third clause of the will of Vincent St. John, deceased, quoted above, Nelson A. 
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St. John, this bankrupt, took an interest in the said $10,000 of hls father's es- 
tate, which by section 70, subd. "a," cl. 5, Bankr. Act 1898, became, on his ad- 
judication as a bankrupt, a part of his estate in bankruptcy, and as such the 
title thereto passed to the trustée of said estate upon the appointaient and 
qualification of said trustée. In other words, the trustée claims that the bank- 
rupt's interest under that sentence is an estate aliénable under the statutes of 
the state of New York, whether the interest of said St. John be a vested or a 
contingent remainder. On the other hand, the bankrupt contends that, under 
said sentence and clause of his father's will, whatever interest may hâve corne 
to him was not aliénable; that his interest therein is a contingent remainder, 
dépendent upon two contingentes : (1) As to whether his sister, Jiilia Oronin, 
the beneficiary under the trust created in said clause, shall leave a child or 
children surviving on her decease; and (2) upon his (the bankrupt's) surviving 
ûis sister, the said Julia Oronin; and that unless she dies without leaving child 
or children, and before his death, he cannot receive any benefit from such be- 
quest, and that this bequest is such a contingent remainder that it cannot be 
liable for his debts, and is in no way liable under the bankruptcy laws, and 
cannot be taken, sold, or applied towards the payment of the creditors of this 
bankrupt. 

The facts in relation to Julia Cronin, this beneficiary, are that she is now 
living, at the âge of 58 years. She is married and bas no living children, nor 
has she ever had a child. On his argument the bankrupt's attorney laid some 
stress upon the possible adoption of a child by Julia Cronin. The question of 
adoption will be considered later. 

The soie question to be detennined in this matter is, had Nelson A. St. John, 
this bankrupt, at the time of his adjudication in bankruptcy, such an interest 
in the $10,000 bequeathed by Vincent St. John, and now held in trust for Julia 
Cronin, as, under section 70, subd. "a," cl. 5, of the act of bankruptcy would 
pass to the trustée as an asset of his estate? If the interest of Nelson A. St. 
John under the will of Vincent St. John is one which prior to the filing of his 
pétition he could by any means hâve transferred, or which might hâve been 
levied upon and sold under judicial process against him, then it beeomes a part 
of the estate, and upon the appointment and qualification of a trustée the title 
thereto at once vests in said trustée. In order to détermine the nature of the 
interest of Nelson A. St. John herein, we must resort to the définitions in the 
statutes of New York state. In the Personal property law of New York state 
it is provided: "In ail other respects, limitations of future or contingent Inter- 
ests in Personal property shall be subject to the rules prescribed in the first 
chapter of this act in relation to future estâtes in lands." 2 Rev. St. N. Y. 
(Banks & Bro.) p. 1857, c. 4, tit. 4, § 2. 

The bankrupt's first contention, that the interest of Vincent St. John in this 
matter is a contingent interest, subject to be devested by the decease of Julia 
Cronin, leaving child or children her surviving, may be, and possibly is, sound. 
As to whether it is or is not a contingent interest will be dlscussed hereafter. 
The bankrupt urges the possibility of the adoption of a child by Julia Cronin, 
and that the survival of Julia Cronin by such adopted child would devest the 
bankrupt of any interest he might hâve under the law. Such a contingeney is 
at once disposed of by the statutes of this state, which provide: "But as re- 
spects the passing and limitations whether of real or personal property dé- 
pendent under the provisions of any instrument on the foster parent dying 
without heirs, the minor child is not deemed the child of the foster parent so 
as to defeat the rights of remaindermen." 5 Rev. St. (Banks & Bro.) p. 823- 
Laws 1896, c. 272, § 64. The adoption of a child by Julia Cronin would in no 
way affect the interest of Nelson A. St. John. The only contingeney that could 
affect his interest would be the survival of a child born of Julia Cronin. 

The bankrupt's second contention, that he must survive Mrs. Cronin before he 
can receive any benefit from such bequest, is as unsound as is that as to the adop- 
tion of a child. The same question was raised in Roosa v. Harrington, reported 
in 31 Mise. Rep. at page 529, 65 N. Y. Supp. 601. The provisions of the will in 
the case above cited were similar, if not identical, with those herein. Latham 
Cornell died. leaving a will in which he provides a trust fund for the use of his 
grandson, Charles W. Cornell, during his natural life, and that, on death of 
said Charles without issue surviving, the trustées were directed "to pay said 
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principal [1. e. the trust fund) on hls death to my said son, William W. Cîornell, 
and mysaJd flaugljter, Sarah H. Harrington, to be equally dlvided among them." 
ït Willl be noted th»t the provisions of the two wills are almost Identical. The 
son, William W. Cornell, died intestate, leaving no wldow or children; the 
daughter, Sarah E. Harrington, died, leavmg a will and three children. The 
grandson, Charles W. Cornell, died, leaving no widow or issue. The matter 
cornes up in two actions,— one brought by the trustée for an accounting and 
distribution of the trust funds in his hands; the second by the widow of the 
testator, asking for a judicial construction of the will, and for the payment to 
her of one-third of the personalty. The judge says: "The fundamental ques- 
tion presented for détermination under this will is whether the gift to the son, 
William W. Cornell, and to the daughter, Sarah E. Harrington, upon the ter- 
mination of the trust estate for the beneflt of Charles W. Cornell, is a gift to 
take effeet in the future, or did it vest in the son and daughter at the death 
of the testator?" The authorities need not be cited In support of the well- 
settled gênerai propositions that in the construction of wills the law favors 
vesting and disfavors intestacy. The same situation would be presented 
hère, were Nelson A. St John and his brother, Lewis E. St. John, to die before 
tbeir sister, the beneflciary, and the same condition as to the intestacy of Vin- 
cent St. John would arise, so that in respect to this matter the opinion in Eoosa 
v. Harrington, above cited, is on ail fours. Judge Chester, af ter caref ully con- 
sldering the Revised Statutes, as re-enacted in the real property law, holds: 
"Thèse future estâtes vested in William W. and Sarah E. at the death of the 
testator." 

The bankrupt also cites in support of his contention that "his interest can- 
not be liable for his debts, and is in no way liable under the bankruptcy laws, 
and eannot be taken and sold or applied towards the payment of the creditors 
of this, bankrupt," the case of In re Hoadley, 3 Am. Bankr. R. 780, 101 Fed. 233, 
which. is the only décision on this question under the présent law which I hâve 
been able to flnd- The case is somewhat similar to the one under considération, 
bmVdif£ers from it because the bequest considered therein was uncertain as to 
the person or persons who are to take. In that case ail bequests are to a class 
yet undetermined; that is, to the heirs. In the case under considération the 
persons who would take on the détermination of the précèdent estate are 
named. The trustée in the Hoadley Case cites many of the cases cited by the 
trustée hereln, in support of his position, and Judge Brown, in determining the 
case, says; "In the other.case above cited, that is, the case cited by the trustée, 
the persons to ultimately take were named in the will. There was no uncer- 
tainty as to the person, but only as to the event which might def eat their 
right. They were regarded, therefore, as baving a présent right or interest 
In a future, expectant estate, which by thë said statute is devisable and alién- 
able." That is the exact condition bï affairs hère. The persons who are to 
take ultimately are named in the will. There is no uncertainty as to them, 
but only as tothe evèht which may def eat their right. They hâve, therefore, 
a présent right or interest therein. Judge Brown concludes: "Upon the view, 
therefore, that the testator»; hère intended no présent gift of any estate or in- 
terest in expectancy or otherwise tOipass to either of the bankrupts, and none 
until the death o£ the benèficiaries for lif e, and then only to persons then liv- 
ing, that until then the trustées under the wilj held the entire estate, and that 
until then the bankrupts hâve no interest capable o£ belng devlsed or aliened. 
The report is eonflrmedi ; And the application of the trustée in bankruptcy is 
deaied." I think it will be évident that, the décision of Judge Brown is based 
upon terms of a will ëntirely différent, from those in this case. TJnder the will 
heré considered, ' the point urged by the trustée is, first, that the interest of 
Nelson A. St John yested upon the death- of the testator. Under the common 
law of this state and the cases thereunder decided prior to the adoption of the 
Revised Statutes, there was much uncertainty and confusion upon the subject 
of vested and contingent remainders, and many of the cases cited by the bank- 
rupt are of that kind. It was the purpose of the revision of the statutes of 
this state to avoid this uncertainty and confusion, and, to that end, vested and 
contingent remainders were| çarefuUy and explicitly deflned. Judge Wood- 
ruff, in discussing this question, says: "In my opinion, they hâve defined a 
vested remainder in terms which do fully avoid much of the uncertainty in 
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which the subjeet was before lnvolved." Moore v. Llttel, 41 N. T. 66. "The 
estâtes as respects the time of their enjoyment are divided into estâtes in pos- 
session and into estâtes in expectancy." Laws 1896, c 547, § 25; 5 Rev. St. 
(Banks & Bro.) p. 3548. 

The interest of Nelson St. John in this bequest, whatever it may be, Is an 
expectant estate, and, by section 26 of the laws above cited, such estâtes are 
divided into future estâtes and reversions. By section 27, "A future estate is 
an estate limited to commence in possession at a future day, either without 
the intervention of a précèdent estate or on the détermination by lapse of time, 
or otherwise of a précèdent estate, created at the same time." It is plain 
that St. John's interest is a future estate, limited to commence in possession 
at a future time, on the détermination by death of the estate of Julia Cronin, 
and on the contingency that she die without child or children surviving. Sec- 
tion 28: "Where a future estate is dépendent on a précèdent estate, it may be 
termed a remainder." Section 30 holds a remainder vested "where there is a 
person in being who would hâve an immédiate right to the possession of the 
property on the détermination of ail the intermediate or précèdent estâtes. 
It is contingent while the person to whom or the event on which it is lim- 
ited to take effect remains uncertain." Nelson St. John is the person in being 
who would hâve an immédiate right to the possession of the property on the 
détermination of ail the intermediate or précèdent estâtes. That is, if Julia 
Cronin were to die at this moment, Nelson St. John, this bankrupt, is the per- 
son in being who would hâve the immédiate right to the possession of this 
property. Judge Woodruff, in Moore v. Littel, above cited, after commenting 
upon the définitions of vested remainder, continues: "It is now true that if 
there be a person in being of whom it can be positively averred that, if the 
estate for life were now to cease, he would bave an immédiate right of pos- 
session, he has a vested remainder, and notwithstanding subséquent events 
may defeat it, the opération of the statute itself is to make them subséquent 
conditions." Again he says: "But hère suppose that the one sole condition, to 
wit, the détermination of the précèdent estate, is ail that is necessary to 
entitle a person in esse to take. It is not denied that such person has a vested 
remainder. Why, then, if the précèdent estate can only be determined by 
the death of the life tenant, and by that death the heirship is alike also deter- 
mined, is not the statute définition in ail respects satisfied? It makes the pré- 
cise case described, and I deny the right to interpolate qualifications drawn 
from the refined reasoning of cases or text-books prior to the statute to limit 
the opération by its plain terms." Further on, he says: "Without enlarging 
further, the statute, rejeeting technical expressions and phrases heretofore 
employed, meant, by 'person,' just what it expresses, and no more. 'When 
there is a person in being,' means when you can point to a human being, man, 
woman or child; 'and who would hâve an immédiate right to the possession 
of the lands upon the ceasing of a précèdent interest,' means that if you can 
point to a man, woman, or child who, if the life estate should now cease, 
would, eo instante et ipso facto, hâve an immédiate right of possession, then 
the remainder is vested, and by necessary conséquence ail contingencies whicb 
may operate to defeat the right of possession are to operate, and only to 
operate, as conditions subséquent." In support of this view, he quotes later 
Chancellor Walworth in Lawrence v. Bayard, 7 Paige, 75, who says, among 
other things: "It is the présent capacity of the individual to take the remain- 
der in possession, if the particular estate should immediately détermine, which 
vests the remainder in interest, and not the absolute certainty that such 
remainder will ever in fact become vested in possession in him." Also, Meade 
v. Mitchell, 17 N. Y. 210. I quote extensively from the opinion of Judge Wood- 
ruff, because this is the case establishing the construction of this section of 
the statute, and has been repeatedly cited and concurred in by the courts of 
this state. See Campbell v. Stokes, 142 N. Y. 23, 36 N. E. 811; Levy v. Levy, 
79 Hun, 290, 29 N. Y. Supp. 384; Mullarky v. Sullivan, 63 Hun, 156, 17 N. Y. 
Supp. 715; Nelson v. Russell, 135 N. Y. 137, 31 N. B. 100S. This construction 
seems to me to be a fair and reasonable one. And on the strength of it and 
the other cases above cited, I hâve reached the conclusion that the interest 
of Nelson A. St. John in his father's bequest is a vested remainder, and it nec- 
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essàriiy follows that as such it is aliénable, and becomes a part of the bank- 
ruptcy estate, the title to which ls vested in the trustée. 

But what if we take the view of the bankrupt, that it is a contingent re- 
mainder? Let us again refer to the statutes of this state. If a contingent re- 
mainder, then it is a future expectant estate, under Laws 1896, c. 547, §§ 
25-27; but a future expectant estate is "descendible, devisable and aliénable 
in the same manner as an estate in possession." Id. § 49; 5 Bev. St. (Banks 
& Bro.) p. 3552. If this be true, and I can see no reason why such a construc- 
tion is not Sound, taken upon the bankrupt's own contention that his interest 
is a contingent remainder, it is aliénable, and as such becomes a part of his 
estate in bankrnptcy. Judge Woodruff, ta Moore v. Littel, above referred to, 
in eonsidering this phase of the question, détermines that the interest, if a 
contingent remainder, is aliénable, and this view, while not concurred in by 
the entire court, is sustained by a majority, and is cited as the leading case 
in this state upon that point. See Ham v. Van Orden, 84 N. Y. 269; Grïffin v. 
Sh'epard, 124 N. Y. 74, 26 N. B. 339. The bankrupt has cited numerous cases 
.holding that the bequest is a contingency, with futurity annexed. It seems 
to me, after a careful examination of thèse cases, that the conclusions arrived 
at therein are based upon what Judge Woodruff termed "qualifications drawn 
from reflned reasoning," and to which he "dénies the right to limit the opéra- 
tion of the plain terms of the statute." I hâve arrived at thèse conclusions 
after no little study, and not without considérable doubt as to the correctness 
of my reasoning. However, I am of the opinion that the interest of Nelson 
A. St. John is aliénable, and that it is a part of his estate, no matter how 
undesirable an asset it may be, and that as such the trustée should take 
possession of it, and sell it for the benefit of the creditors. Let an order be 
made, directing the trustée to take possession of and sell, opon due notice to 
creditors and ail parties in interest herein, ail the interest of Nelson A. St. 
John, this bankrupt, under and by virtue of the bequest to him made under 
the last sentence of the third clause of the will of Vincent St. John, deceased. 

Thomas J. Mangan, for trustée, in pro. per. 
Carver & Deyo, for Susquehanna Val. Bank. 
E. 0. Moody, for bankrupt. 

Newell & Hennessey, for First Nat Bank, F. B. Newell, and W. W. 
Newell, executors. 

COXE, District Judge. I hâve examined with care the question 
involved and concur with the référée that the interest of the bank- 
rupt in the bequest of $10,000 provided for by the third clause of the 
will of his father, Vincent St. John, passed to the trustée in bank- 
ruptey, pursuant to section 70, subd. a, cl. 5, Bankr. Act. Although 
I incline to the opinion that" the référée is correct in holding that the 
interest in question is an aliénable vested remainder, it is unnecessary 
to characterize it further than property which, prior to the filing of 
the pétition, the bankrupt could hâve transferred, or which might 
hâve been levied upon and sold under judicial process against him. 
It follows that the court will hardly be justifled in closing up the 
estate with this interest outstanding. Even were there more doubt 
regarding the question, thé safer course for the trustée is to dispose 
of his interest by a sale. The f act that the possession of the estate 
dépends upon a future contingency which may never happen, al- 
though it lessens materially the value of the estate, does not destroy 
its character as a vested interest which passed to the trustée, and 
which it is his duty to dispose of. The entire subject is so fully 
and clearly discussed in the opinion of the référée that further com- 
ment is unnecessary. The order appealed from is affirmed. 
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UNITED STATES T. AMBROSINL 

(District Court, N. D. Illinois. October 27, 1899.) 

Internai, Revende— Stamp Duties— Saloon Bonds. 

A bond executed to a state or municipality under the provisions of a 
statute or ordinance as a condition précèdent to the lssuance of a saloon 
license is for the individual beneflt of the applicant, and not an instru- 
mentality for the exercise of the functions of state or municipal govern- 
ment, and must be stamped, under the war revenue act of 1S98. 

On Demurrer to Indictment. 

S. H. Bethea, for the United States. 
Levy Hayer, for défendant. 

SE AMAN, District Judge. The indictment charges the défend- 
ant on two counts for executing and issuing two bonds, respectively, 
without the revenue stamp required by the act of June 13, 1898; 
one being a bond to the people of the state of Illinois, as demanded 
by statute, for obtaining a license to keep a dramshop, and the other 
a bond to the city of Chicago, as required by ordinance of the city 
for like purpose. The contention on behalf of the défendant is two- 
fold: (1) That the bonds in question are exempt under the terras of 
this act of congress; and, (2) if included within the terms of this 
act of congress, the provision is imconstitutional in respect of such 
bonds as instrumentantes of the state and municipal government. 
I am of opinion that neither of thèse propositions is tenable. 

1. For the first contention, section 17 of the act is cited, but 
the exemption there provided relates exclusively to bonds and other 
instruments issued by the governmental authorities, and, with the 
utmost liberality of construction, are not applicable to bonds exe- 
cuted by individuals to the state or municipality for a license or 
other individual beneflt. 

2. If the bonds can be regarded as necessary means or "instru- 
mentalities for the exercise of the functions of state or municipal 
government," as counsel insists, the second proposition is not with- 
out force. State v. G-arton, 32 Ind. 1; Jones v. Keep's Estate, 19 
Wis. 369; Sayles v. Davis, 22 Wis. 225; Fifleld v. Close, 15 Mich. 
505. But the business of saloon keeping is neither a governmental 
function nor essential to its administration, although good govern- 
ment may demand that the business be permitted only under régu- 
lations secured by bonds on the part of the applicant. The bond 
so exacted is a mère incident of the régulation. It is in no sensé 
the act or obligation of the public or of a représentative of the .pub- 
lic, but is the applicant's individual undertaking to obtain a Per- 
sonal privilège, and as such is certainly not an immune in respect, 
of stamp duties required of other citizens executing personal bondji, 
or obligations. Neither the state nor its administration is affecfed 
directly or indirectly by the tax so imposed, as the bond must be 
executed and stamped when tendered; and, if in any view an in- 
strumentality of the state, it becomes such only when fully executed. 
The motion to quash tke indictment is oyerruled, and an order wiU 
so enter. 
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UNITED STATES T. LOGAN. 
(Circuit Court, D. Oregon. December 6, 1900.) 

1. lâbuvèr? Criminàl Offekses— Assault Committkd on Rbsekvatios. 

Under Act Mardi 3, 1885 (23 Stat 385, § 9), whlch provides that an 
Indian committing any one of certain named crimes against the person or 
property of another Indiah pi" other person within the boundaries of any 
state and within the limita oï afly Indian réservation "shall be subjeet to 
the same laws, tried in the same courts, and in the same manner, and sub- 
jeet to the same penalties as are ail other persons committing any of the 
above crimes within the exclusive jurisdiction of the United States," an 
Indian who commits an assault with intent to kill upon another Indian on 
a réservation within a state is lndictable therefor in a court of the United 
States, under Rey. St § 5346, whlch provides for the punishment of such 
crime when committed by any person "within the admiralty jurlsdiction 
of thé United States and out of thé Jurlsdiction of any particular state." 

2. Same — Indictment. 

To bring a défendant within the provision of such two statutes, however, 
the ihdictment must allège that he is an Indian. 

8. SAME— ALLQTTEES OF LaNDS— SïATDS. 

The allotment of lands In severalty to an Indian on a réservation under 
Act Fëb. 8, 1887, does not exempt him from the opération of régulations 
provided for the government of réservations» or from liabillty to prosecu- 
tion for crime under thelr provisions. 

On Demurrer to Indictment. 

John H. Hall, for the United States. 

M. L. Pipes and B. F. Jones, for défendant. 

BELLENGEB, District Judge. This is a demurrer to an indict- 
ment charging the défendant with having assaulted an Indian upon 
the Siletz Indian réservation, in this district, with intent to kill; 
the défendant being at the time armed with a dangerous weapon. It 
is stipulated that the défendant is an allottee in severalty of lands 
upon the réservation under the act of February 8, 1887. The défend- 
ant demurs to the indictment upon the grounds: First, that the 
facts alleged and stipulated are not suffleient to constitute a crime ; 
second, that the court has no jurisdiction of the crime chargea. 

The statutes under which the indictment is found are as follows: 

Section 5346: "Every person who, upon the hlgh seas, or In any arm of the 
sea, or in any river, haveft creek, basin, or bay, within the admiralty juris- 
diction of the United States, and out of the jurisdiction of any particular 
state, on board any vessel belonging In whole or part to the United States, or 
any citizen thereof, with a dangerous weapon, or with Intent to perpetrate any 
felony, commits an assault on another shall be punished by a fine of not more 
than three thousand dollars, and by imprisonment at hard labor not more than 
three years." 

Section 9, Act March 3, 1885 (23 Stat. 385): "That immedlately upon and 
âfter the date of the passage of this act ail Indians, committing against 
the person or property of another Indian or other person any of the fol- 
lowing crimes, namely, murder;, manslaughter, râpe, assault with intent to 
kill, arson, burglary, and larceriy within any, territory of the United States, 
and either within or without an Indiah réservation, shall be subjeet there- 
for to the laws of such territory rèlating to said crimes, and shall be tried 
therefor In the same courts ànd in the same manner and shall be sub- 
jeet to the same penalties as are ail other persons charged with the com- 
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mission of sald crimes, respectively; and the sald courts are hereby given 
jurisdietion in ail such cases; and ail such Indians committing any of the 
aboyé crimes against the person or property of another Indian or other person 
within the boundaries of any state of the TJnited States, and within the limita 
of any Indian réservation, shall be subject to the same laws, tried in the same 
courts and in the same manner, and subject to the same penalties as are ail 
other persons committing any of the above crimes within the exclusive juris- 
dietion of the United States." 

The question for décision turns upon the construction to be given 
to the last clause of the section just quoted: "And ail such Indians 
committing any of the above crimes against the person or property of 
another Indian or other person within the boundaries of any state of 
the United States, and within the liniits of any Indian réservation, 
shall be subject to the same laws, tried in the same courts and in the 
same manner, and subject to the same penalties as are ail other per- 
sons committing any of the above crimes within the exclusive juris- 
dietion of the United States." The crime charged is within the descrip- 
tion of "any of the above crimes," contained in the clause last quoted ; 
and I am of the opinion that the offenses provided for in section 5346 
within the admiralty jurisdietion of the United States and out of the 
jurisdietion of any particular state are "within the exclusive juris- 
dietion of the United States," within the meaning of the last clause 
of section 9 of the act of 1885, and that an Indian committing such 
an assault as is described in said section 9 is punishable as other per- 
sons are punished under section 5346 for the commission of like 
offenses. I am of the opinion, further, that the allotment of lands 
to the défendant does not take the case out of the jurisdietion of this 
court. The Indians affected by thèse allotments are still dépendent 
communities. The lands allotted to them continue to be held by the 
United States, in trust for their beneflt. The allottees are still sub- 
ject to the régulations provided for the government of Indian réser- 
vations. Notwithstanding the mandate of the act of congress de- 
elaring them citizens, they are still minora in the eyes of the law, in- 
capable of disposing of the lands held by them, or even of leasing 
them without the consent of the réservation agent; and their de- 
pendence is still so complète that it is a crime to sell or give to them 
whisky or other intoxicants. The rights of the défendant as an 
allottee of land are not material. The question of jurisdietion is with 
référence to the place where the crime was committed, which must 
be "within the limits" of a réservation. Unless the allotment took 
this land out of the réservation limits, af thing beyond question and 
not contended for, the jurisdietion of the court is not affected by it. 
The demurrer must be sustained because of the omission of the 
pleader to allège that the défendant is an Indian. This omission is 
fatal. I hâve considered the other and vital questions presented in 
the case, however, because thèse questions cannot be affected by 
another indictment. 
105F.-16 
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BBOWN T. ZA.T3BITZ. 

(Circuit Court, S. D. New York. December 10, 1900.) 

1. Patents— Pkiob Use— Evidence. 

The défense of prior use, to defeat a patent, must be established 
beyônd a reasonable doubt; and oral testimony, unsupported by patents 
or exhibits, which 1s eontrary to the probabllltles, under the circumstan- 
ces. shown, and inconsistent with previous statements and représenta- 
tions niade by the allégea prior user, is insufflcient. 

2. SaMÉ— ISFBINGEMENT— PYKOMETBB.S. 

The Brôwn patent, No. 494,245, for an lmprovement In pyrometers, was 
not antieipated, and is valld; also, hdd infringed as to claims 1, 2, and 5. 

In Equity. Suit for infringement of patent. On final hearing. 

Joseph 0. Fraley and C. V. Edwards, for complainant. 
Lemuel Skidmore and Eugène K. Sackett, for défendant 

COXE, District Judge. Tbis is an equity action for the infringe- 
ment of letters patent, No. 494,245, granted to the complainant 
March 28, 1893, for an improvement in pyrometers. The application 
was fited April 19, 1892. The novel feature of the patent consista 
of the introduction of a platinum expansion strip, V-shaped in cross 
section. As there is a second action pending between thèse parties 
upon anpther patent the instrument now under considération may, 
for convenjence, be designated as the platinum pyrometer. 

The only défense which demands gerious considération is that of 
prior use. The rule applicable to this défense is as axiomatic as a 
similar rule of the criminal law, and yet, in approaching fts considéra- 
tion, it is always well to remember that it is a défense which must 
be established beyond a reasonable doubt. In order to reject the 
défense it is not necessary for the court to flnd the testimony in its 
support to be false; it is enough that the court is unable to say, with 
reasonable certain ty, that it is trae. If there be a f air doubt as to its 
verity the défense falls and the patent stands. Because of the high 
character of proof required it is a défense that seldom succeeds. If 
a flaw exists of sufQcient magnitude to admit of an honest doubt the 
entire structure must be condemned as unsafe. "Oral testimony," 
says the suprême court, "unsupported by patents or exhibits, tending 
to show prior use of a device regularly patented, is, in the nature of 
the case, open to grave suspicion." Deering v. Harvesting Works, 
155 U. S. 286, 300, 15 Sup. Ct. 118, 39 L. Ed. 153. The question, then, 
is, did the défendant manufacture and sell the identical instrument 
covered by the patent prior to the date of the invention, which, in the 
absence of other proof, is agreed upon as of the date of filing the ap- 
plication, April 19, 1892? The défendant testifies that he com- 
menced making pyrometers, similar in ail material détails to the in- 
fringing instrument, in the year 1886, and that he has made and sold 
them since that date. A number of witnesses hâve been called whose 
testimony tends to corroborate the défendant. Which of the parties 
to this action is the inventor of the platinum pyrometer? The com- 
plainant is 65 years of âge. He is a mechanical engineer and has 
been since 1859. He became interested in pyrometers 35 years ago 
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and has been dealing in them ever since. In 1869 he obtained a pat- 
ent for improvements in pyrometers and has received several otiier 
similar patents. In short, it may be said that both practically and 
theoretically no man in the United States is better acquainted with 
the art than is he. The défendant is 49 years of âge and is a native 
of Germany, where he was a mechanical instrument maker and also 
a soldier in the German army. He was wounded at Gravelotte in 
1870. In 1871 he came to this country to réside permanently. He 
was then 20 years of âge. He worked for others until 1881 when he 
commenced business for himself in a small way and has so continued 
ever since. In 1881 he solicited work from the complainant and con- 
tinued to do work for him until 1892, chiefly upon an instrument 
known as the portable pyrometer. He seems to hâve been a metallur- 
gist of some skill and a compétent machinist; but that he possessed 
a very moderate compréhension of the scientific side of the art re- 
lating to the construction of pyrometers, is manifest from his testi- 
ruony. As the two men appear upon the record there can be no 
question that the complainant would be selected by any intelligent 
tribunal as more likely than the défendant to develop inventive 
genius. The presumptions are ail in his favor. His intellectual and 
scientific attainments, his thorough knowledge of the art and his long 
and presumably honest business career, not only indicate that he was 
capable of developing the inventive faculty but also that he was in- 
capable of seizing the fruits of another's labor and attempting by a 
false oath to secure a patent to which he was not entitled. And yet, 
if it be true that the défendant made the platinum pyrometer in 1886 
it is not easy to see how the complainant can answer thèse accusa- 
tions successfully. The improvement in question is not hidden in 
a tube, it is open to view and would certainly hâve attracted the 
attention of the complainant if it had been on the market since 1886. 
It is difficult to imagine that two men, without each other's knowl- 
edge, could not only conceive such an improvement but embody it in 
almost identical structures. It must be concluded either that the de- 
fendant copied from the complainant or vice versa. If, then, the 
complainant made oath in 1892, that he was the first inventor of a 
device which the défendant had made and put on the market six 
years before, it is clear that he can no longer be regarded as an in- 
genious inventor, but only as a mendacious swindler and a simpleton 
as well; for no man in his sensés would attempt to patent a device 
which had been in public use for six years. The complainant in his 
past life has never shown the slightest disposition to appropriate the 
fruits of another's industry and genius. Unfortunately, however, 
this is not true of the défendant. In his circulars and catalogues 
published in 1892 are found exact copies of complainant's pictures of 
his pyrometers. Subsequently to April, 1895, défendant published a 
catalogue describing the instruments which he manufactured and 
sold. The date is indisputably fixed by the fact that the catalogue 
refers, on page 6, to the "Tinning and Galvanizing Pyrometer," as 
"Latest Improved, April, 1895." On the next page, although he had 
issued several previous catalogues, he describes for the first time, 
"A Platinum Portable Pyrometer," and illustrâtes it by a eut taken 
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bodily from Fig. 4 of the complainant's patent, which, it will be re- 
membered, was made public March 28, 1893. He refera to the plat- 
inum. pyrometer as "this newly constructed instrument" and in a 
letter, dated December 15, 1896, he refers to it as of "January, 
1895," Two montbs afterwards he writes another letter offering bis 
platinum pyrometer at "a spécial price for advertisement only." 
Thèse printed déclarations of the défendant demonstrate two facts, 
first, that he did not scruple to appropriate the complainant's prop- 
erty; and, second, that be had not been making and selling for nine 
years a pyrometer, which he described for the first time in 1895 as 
"newly constructed." No platinum pyrometer sold by the défendant 
prior to the complainant's invention has been produced. This omis- 
sion is certainly suggestive in view of the defendant's testimony 
that he bas been manufacturing and selling them in large numbers 
since 1886. In the language of the suprême court, supra, the case 
is "unsupported by patents or exhibits tending to show prior use." 
The défendant has called eight witnesses to corroborate his state- 
ments. They were examined in 1898 and testified regarding matters 
which transpired from five to eleven years before. The gênerai 
course of the examination was to place in their hands the infringing 
pyrometer and ask them to compare it witb the pyrometers which 
they saw eight, nine or ten years previous. It is unnecessary to dis- 
cuss this testimony in détail. Some of the witnesses were positive 
that the earlier pyrometers were identical in ail essential particulars, 
others thought them similar, and others still thought them the same 
to the beat of their knowledge. There is no doubt, however, that this 
testimony if true anticipâtes the patent. The difficulty is that the 
court is unable to accept it as true. The suprême court had the same 
situation to deal within the Téléphone Cases, except that there the 
alleged anticipation was establishéd by testimony infinitely stronger 
than that produced hère. In rejecting it tbe court said: 

"Wé do not doubt that Draubaugh may hâve concelved the Idea that 
speech could be transmitted to a distance by means of electriclty and that he 
was experimenting upon that subject, but to hold that he had discovered the 
art of dolng Jt before Bell did would be to construe testimony without regard 
to 'the ordinary laws whieh govern human conduct.'" Téléphone Cases, 126 
U. S. 567, 8 Snp. Ot. 778, 31 L. Ed. 863. 

It is not necessary to denounce thèse witnesses as perjurers. A 
much more demulcent and charitable view is that they are mistaken 
either as tp the détails of the pyrometer which they saw, or the time 
when they saw it» The désire to aid a friend, the actual présence of 
the infringing pyrometer, and the assurance of the défendant that 
the prior pyrometers were like it in structure may hâve encouraged 
imagination to encroach upon the domain of fact; but this is a condi- 
tion f requently encountered in patent causes. The witnesses may 
honestly hâve thought that they saw the platinum strip in a pyrom- 
eter made by the défendant prior to 1892. They are in ail prob- 
ability mistaken, but at least, there is a doubt about it and this doubt 
destroys the force of the défense. 

The syllogism is a simple one. If the défendant never made a plat- 
inum pyrometer prior tp 1892 his witnesses could not hâve seen one. 
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The defendant's surroundings, course of conduct and printed déclara- 
tions demonstrate with almost absolute certainty that lie could not 
hâve made such a pyrometer. Theref ore the convincing évidence re- 
quired to establish the défense of prior use is necessarily wanting. 
The court does not overlook the fact that the defendant's évidence 
is directly controverted by two witnesses who worked for him dur- 
ing the period in question and that it is indirectly controverted by the 
complainant, who was frequently in defendant's shop and saw no 
platinum pyrometer. There is also évidence that the Franklin Insti- 
tute awarded the complainant a gold medal in 1896 for his inventions, 
the platinum pyrometer being one. It is argued with some force that 
it is a fair inference that such an award could only hâve been made 
after the institute was convinced by investigation that the complain- 
ant was the true inventor. But ail this évidence is open to criticism. 
Some of it to the same criticism which is urged against the defend- 
ant's testimony. The two witnesses referred to are not wholly dis- 
interested and are testifying regarding events which took place long 
ago. The court prefers to rest the décision mainly upon the defend- 
ant's own déclarations that his platinum pyrometer was constructed 
two years after the date of the complainant's patent. Infringement 
of claims 1, 2 and 5 is proved beyond dispute. Infringement of 
claim 6 is not asserted. No other question is presented which re- 
quires considération. The complainant is entitled to the usual de- 
cree. 



BROWN v. ZAUBITZ. 

(Circuit Court, S. D. New York. December 10, 1900.) 

Patents— Prior Use— Pyrometers. 

The Brown patent, No. 520,875, for improvements in pyrometers, the 
essential feature of which is a compensating stem, made of alternating 
sections of iron and brass, hcld void for prior use, on évidence showing 
beyond a reasonable doubt that exhibits produced in court, and contain- 
ing ail the éléments of the Infringing article, had been made and sold 
by défendant several years before the date of the alleged invention by 
the patentée. 

In Equity. Suit for infringement of patent. On final hearing. 

Joseph C. Fraley and C. V. Edwards, for complainant. 
Lemuel Skidmore and Eugène K. Sackett, for défendant. 

COXE, District Judge. This is an equity action for the infringe- 
ment of letters patent, No. 520,875, granted to the complainant June 
5, 1894, for an improvement in pyrometers. The claims involved are 
the flrst, second and fourth. The principal improvement relates to 
an outside expansion tube having an inside bar and a sliding rod, 
the rod being proportioned in its expansion per degree of heat in ex- 
cess of that of the tube inclosing it. The rod is composed of alternat- 
ing sections of iron and brass fastened together and rests upon a bar 
of graphite at the bottom of the tube, the lower end of the tube be- 
ing closed. The rod is provided with guides to facilitate its move- 
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ment in the tube. The upper end of the tube is open to enable the 
composite rod to connect with the indicating mechanisin in the head 
of the pyrometer. It is upon the introduction of this rod, composed 
of alternating sections of iron and brass, and resting upon a bar of 
plumbago-ware or other material, which expands less than the tube, 
that the claim of invention rests. For convenience the instrument 
now under considération will be termed the compensating stem py- 
rometer. The application for the patent was flled September 6, 1893. 
This date, in the absence of other testimony, is agreed upon as the 
date of the complainant's alleged invention. The défense is that the 
défendant, since 1881, has made and sold a large number of instru- 
ments identical in ail essential features with the complainant's py- 
rometer. The situation is in many of its aspects similar to that found 
in the platinum pyrometer case and it is unnecessary to repeat what 
was there said. It must, however," be conceded that the proof of 
prior use is infinitely stronger and that many of the criticisms in the 
former case hâve no application to the évidence hère. Some of the 
important points of différence may be briefly summarized as follows: 

First: The time during which it is asserted that défendant made 
and sold anticipating instruments extends over a period of 12 years 
or twice the period of the former caBe. 

Second: The défense is sustained by 11 witnesses, some of them 
wholly disinterested and apparently men of high character and in- 
telligence. 

Third: Two pyrometers having the expansion rod of the patent 
and which were purchased long prior to the application for the pat- 
ent are actually in évidence, their identity being established by the 
purchasers, who are men whose character is above reproach. In 
short, the "oral testimony" is supported by "exhibits tending to show 
prior use." 

Fourth: There is no positive and direct déclaration by the défend- 
ant, as in the prior case, that the improvement was made subsé- 
quent to 1895. There are statements on page 6 of catalogue No. 
4 f rom which such an inf erence may be drawn, but it is not the abso- 
lute démonstration found upon page 7. The illustrative diagram is 
similar to those found in previous catalogues and does not show the 
expansion rod. There is nothing in the statement on page 7 abso- 
lutely incompatible with the previous use of the compensating stem 
as stated by the witnesses. 

Fifth: The improvement in controversy is hidden from view and 
cannot be examined without dismembering the instrument. The 
complainant may hâve seen pyrometers having the composite rod 
without knowing what the tube contained. In reaching a conclusion 
favorable to the défendant it is not, therefore, necessary to charge 
the complainant with bad faith, as in the other case, where the plati- 
num strip was in plain sight, and must hâve attracted lus attention 
when he visited the defendant's shop, had it been on exhibition there. 

Sixth: The nature of the improvement is such that it is not 
impossible that two mechanicians might hâve adopted it independent- 
ly of each other. The complainant's witness Eyan testiâes that the 
défendant made pyrometers with the expansion rod resting on a bar 
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of graphite, and also that lie made pyrometers with a combination 
stem which he describes as follows: 

"A half-inch iron pipe outside, with a plug screwed at the bottom and a 
portion of the interior stein was made either of copper or brass, and the top 
of it was connected with an iron pipe, a nipple joining both together to 
secure them fast." The length of the sections of the interior stem "dépend 
how deeply it was inserted in the heat. If it was to be immersed twelve inches 
in the heat the brass or copper was twelve inches long." 

Concededly, then, the défendant was familiar with the use of 
graphite and of an expansion rod made of iron and brass. The step 
from thèse to the construction of the infringing instrument was not 
an unnatural one. It surely required no disintegration of brain 
tissue to accomplis]! the task and it may well be doubted whether 
invention can be based upon the change from the prior art, as Eyan 
describes it, to tha device of the patent. The complainant concèdes 
it to be "a minor invention addressed to the improvement of an ex- 
isting instrument." It is enough, however, for the présent discussion 
that the défendant was fully compétent to make the change, and " 
there are no conclusive presumptions, as in the other case, against 
his having done so. 

Enough has been said to indicate the lines of departure between 
the two cases and to demonstrate that the défense in the case now in 
hand is much stronger and the complainant's reply to it much weaker 
than in the former case. Eleven witnesses of intelligence and char- 
acter testify to a great number of instances of prior use in circum- 
stances which make it almost impossible for them to be in error. It 
is true that the court has found that eight of thèse witnesses were 
mistaken regarding the prior use of the platinum pyrometer, but, as 
before stated, this conclusion was mainly based upon two considéra- 
tions lacking hère, namely, the failure to produce exhibits and the 
unanswerable statements of the défendant that his platinum pyrom- 
eter was produced after the date of the patent. It is unnecessary 
to analyze the testimony of thèse witnesses, but two of them, Neu- 
beck and Somers, require more than a passing comment. Mr. Neu- 
beck is engagea in manufacturing and selling mechanical, scientiflc 
and optical instruments on Twenty-Third street, New York. In 1890 
he purchased of the défendant a pyrometer with a short stem to fit 
his show case and he has had it in his possession ever since. The year 
is fixed by a bill dated August 28, 1890, which is not only identifled 
by Neubeck and the défendant, but bears on its face persuasive évi- 
dence that it refers to the pyrometer in question. It is for "1 com- 
bination stem pyrometer latest improved reg. 1400° F. 18.00." The 
pyrometer was produced in court and offered in évidence. It is a 
"combination stem pyrometer" and registers 1,400°. Upon being 
taken apart in court it was found to contain ail the éléments of the 
infringing exhibit. As to one of the exhibits produced by the défend- 
ant it was admitted at the argument that it contained every essential 
feature of the patented structure, and it is the recollection of the 
court that the admission applied to both exhibits, leaving only the 
date of their construction in dispute. An attempt was made upon 
cross-examination to show that the witness had purchased other 
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pyrometerW of the défendant and that the Mil may hâve referred to 
one of thèse, but the attempt failed. In suinïnarizing this branch of 
the argument the complainant's brief says, 

"As ZattMte has undoubtedly been making this infringlng device since the 
year 18Ô6j aaid as the witnëss admîts that he has sold them since that date, 
ho-w easy it is to simply attach the bill of Alignât 28, 1890, to the instrument 
now produced and inake a perf eet story." 

But this supposition overlooks the unquestioned fact that the 
pyrometer wàs in Neubeck's store in Nassau street, and was made ex- 
pressly to fit a show case which he had in that store, and that he 
movedVfrom Nassau street to Twenty-Third street in 1893 or 1894. 
No impartial person can rèad Neubêck's testimony and not be con- 
vinced that he had this pyrometer in his show case long prior to Sep- 
tember, 1898. 

The ôther witness is Daniel M. Somers. Mr. Somers is a mechan- 
ical enginëer and a manufacturer of métal goods. He has had a 
lifelong expérience in the business. In 1892 he started the manu- 
facture of tin -plate and needed to use pyrometers. He found the de- 
fendant thiough the business directory and purchased three pyrom- 
eters of him. The bill is dated March 17, 1892, and the check which 
paid the bill is dated April 26, 1892. One of thèse was a horizontal 
pyrometer, which; on being tested, was found to be useless and was 
returned to the défendant who supplied a perpendicular one in its 
place. This pyrometer, which was furnished within 40 days of the 
original purcnase, has been kept ever sincë in the possession of Mr. 
Somers. The pyrometer was brought into court by a messenger em- 
ployed by him, and upon being examinëd was found, likè the Neubeck 
exhibit, to contain ail the egsential features of the patented and in- 
fringing instruments. Nothing was developed upon cross-examina- 
tion to weakën the force of this évidence. It ail occurred in a presi- 
dehtial year whén the tariff was "the paramôunt issue," and when tin 
plate played a conspicuous part in the campaign. As the witness 
was among the first to manufacture the much-debated plates, some 
of them being exhibited at public meetings, it is only natural that the 
facts regardihg them should be impressed upon his memory. 

The court bas ehdeavored to consider this évidence from every 
point of view and with a désire to do exact justice to the complain- 
ant, but it has bëeh impossible to resist the conclusion that the dé- 
fense of prioï* use has beën established bëyond a reasonable doubt. 
Thère is no tënable theory upon which the court can disregard the 
testimony. Its force cannot bë disguised by any refinement of dia- 
lectics. Neubeck corroborated by Somers and both corroborated by 
eight or nine other witnesses make a case too strong to be arbitrarily 
rëjected. If a party were on trial for a felony and his conviction 
depended upon proof by the prosecutiorithat the anticipating pyrom- 
eters were ih t^e hands of Neubeck and Somers prior to September, 
1893, the court is convincëd that a jury after listening to this testi- 
mony would witftout hésitation return a verdict of guilty. 

The court haa â somewhat similar state of facts to consider in 
Webbing Co. v. N^cholls (C.;C.) TO Fed. 1009, and many of the observa- 
tions there mà&e are applicable to the présent case. It follows that 
the bill must be dismissed. 
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THOMSON-HOUSTON ELECTEIC CO. v. H. W. JOHNS MFG. 00. 

(Circuit Court, S. D. New York. November 28, 1900.) 

No. 7,400. 

Patents— Suit for Infringement— Cross-Examination of Expert Witness. 
Where the direct examination of an expert witness introduced by a com- 
plaint in a suit for infringement in making his prima facie proofs is 
confined to its proper limits, covering only a description of the patent, 
an explanation of the obscurities it may présent to a mind not skilled in 
the art, and a définition of its technical terms, supplemented by a prés- 
entation of the inf ringing device, and an explanation of whatever features 
of it are covered by the claims, the défendant cannot, in cross-examination, 
open up the state of the art relied upon in défense; but when the witness, 
in his direct testimony, has referred to the state of the art, it is the de- 
fendant's right to cross-examine upon the whole subject. 

In Equity. On motion to compel witness to answer. 

The certificate of the examiner, setting out the facts, is as follows: 

I, Ermina E. Walker, notary public, acting as spécial examiner by consent, 
do hereby certify: .That on the 26th day of November, 1900, I was attended 
by the witness Edwin W. Hammer, then under cross-examination, and by 
Théodore T. Dorman, as counsel for respondents, and Thomas J. Johnston, 
counsel for complainant, and that in the course of the said examination the 
proceedings herein appended took place. The witness was asked xQ. 300, as 
follows: "I show you a patent, and I will ask you to examine the same with 
especial référence to any supports for a trolley runway which you may flnd 
tnerein, and will ask you to describe the same briefly. I refer you especially 
to Figs. 2 and 3 of this patent, and Unes 65 to 68 of the spécification thereof." 
That thereupon said question was objected to by complainant's counsel in 
the language following: "Question is objected to as not cross-examination, as 
irrelevant and immaterial, and as attempting to prove some part of respond- 
ent's case at complainant's expense; as also referring to matters not in évi- 
dence, and not tending to prove the issues; and the witness is advised that he 
may refuse to answer the question if he so elects." That thereupon the wit- 
ness replied as follows: "Under the foregoing assurance of complainant's coun- 
sel, I décline to answer this question at présent." That thereupon the patent 
to which the cross question refers was produced by defendant's counsel, and 
the following stipulation was entered of record: "The patent produced by de- 
fendant's counsel is marked 'Defendant's Exhibit, Stentz Patent,* for identifi- 
cation. It is stipulated that a printed patent-office copy of the patent may be 
used with the same force and effect as a certified copy thereof, subject to 
correction." That thereupon defendant's counsel propounded xQ. 301, as fol- 
lows: "Does the patent referred to show a rail, upon which a trolley runs, 
Bupported upon a hanger, which in turn dépends from a stationary support, 
by an attachment which permits oscillation of the hanger in an arc trans- 
verse to the track or rail?" To which the complainant's counsel interposed 
the same objection, and the witness answered as follows: "Under advice of 
counsel, I décline to answer this question." That thereupon defendant's coun- 
sel placed upon record the following: "Defendant's counsel notes a motion, 
based on the refusai of the witness to answer, and the advice of complain- 
ant's counsel that he may refuse to answer, to strike out the entire déposition." 
To which complainant's counsel rejoined: "Complainant's counsel will wel- 
come such a motion, and would be glad to submit it to the court." And I do 
further certify that on the following day, to wit, November 27, 1900, befôre 
proceeding with the déposition of the witness, defendant's counsel caused a 
notice to be placed upon the record as follows: "Defendant's counsel gives no- 
tice of a motion, based on the refusai of the witness to answer questions 300 
and 301, put at the last session,— this refusai having been conséquent upon ad- 
vice of complainant's counsel to the effect that the witness might refuse to 
answer,— to compel the witness, by order of the court, to answer thèse ques- 
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tlons, and requests the examiner to certify thèse questions, the patent In 
questtôà, aîid the objections and proceedinga appertaining thereto, to the 
court for considération in connection with the motion." And I do furtber 
certify that the annexed paper is the printed patent-office copy produced by 
respondent's counsel, and then marked "Defendant's Exhibit, Stentz Patent." 

Thomas J. Johnston, for complainant 
Wëtmore & Jenner, far défendant. 

LAGOMBE, Circuit Judge. The witness is complainant's expert, 
who is being cross-examined on the prima facie; and the question re- 
lates to One of many patents set up in the answer, either as antici- 
pations^ or as showing a state of the art which calls for a narrow con- 
struction of the patents sued upon, or possibly for a décision ad- 
verse to complainant on the question of invention. Objection is 
taken that this is not propèr cross-examination, sïnce the prior pat- 
ent was not referred to on the direct. Where the direct examination 
of an expert on prima facie is confined to its proper limits, viz. a 
description of the patent, explaining whatever obscurities it may 
présent to the mind not skilled in the art, and defining its technical 
terms, supplemented by a présentation of the infringing device and 
an explanation of whatever features of it are covered by the claims, 
then it is not logical or proper to open up the state of the art relied 
upon in défense through cross-examination of complainant's witness. 
It is defendant's expert who should introduce that branch of the case. 
In this case, howèver, complainant's expert has not so confined him- 
self. He has referred to the state of the art, briefly, it is true, but 
nevertheless sufficiently, in order to magnify the meritoriousness of 
the invention; and therefore défendants are within their rights in 
insisting upon a cross-examination covering the whole state of the 
art. If the direct examination is to stand as it is, the objections to 
cross questions 300 and 301 are overruled. If complainant, however, 
is willing to pay the stenographer's fées for taking so much of the 
cross-examination as deals with the prior art, — a cross-examination 
induced fey the witness' direct testimony, — he may strike out ail 
the direct testimony of his expert, except such as qualifies him, down 
to and including the long quotation from Judge Townsend's opinion 
on page 10, and ail of the cross which deals with the prior state of 
the art, and the objections will then be sustained. 



ROYMANN v. BROWN et al. 

(Circuit Court of Appeals, Fifth Circuit November 20, 1900.) 

No. 916. 

Shippino— Injtjby of Stevedoke's Employé— Defective Appliances. 

Libelant's Intestate, employed by stevedores in loading a ship, stepped 
upon a hàtch cover, which tilted, and ne fell through into the hold, receiv- 
ing injuries ffom whieh he dled. A steel coaming, over three f eet in 
height, surrounded the hatchway, haring a flange on the inner side, upon 
which the covers rested, and It appeared that such coaming had become 
bulged outward opposite the cover which gave way, so that such cover did 
not reach the flange or hâve a securë footing thereon. The weight of evi- 
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dence, however, showed that the vessel, which was new, and ail its applî- 
ances, were in good condition when it was delivered to the stevedores for 
loading, and that the bulge in the coaming was caused by their négligence 
in pemiitting slings of cotton baies to strike against it in loading, which 
had proceeded but about four hours before the accident occurred. Held, 
that the owners were not guilty of any négligence which rendered them lia- 
ble for the death, in the absence of proof that they or their agents had 
notice of the defect, and time and opportunity to repair it. 

Appeal from the District Court of the United States for the Eastern 
District of Texas. 

In this case a libel in personam was filed by Julia Eoymann, In her own 
behalf and as next friend of her minor ehildren, Thomas and Mike Eoymann, 
alleging that on December 12, 1898, Jens Peter Royrnann, husband and father 
of libelants, lost his life by négligence of respondents, owners of the British 
steamship Netherfield, and claiming $10,000 damages. The libel allèges that 
Roymann was a cotton screwman, a stevedore's employé, engaged in loading 
the ship; that the owners of the ship failed to furnish Roymann with safe 
appliances and apparatus and a safe place in which to work; that by reason 
thereof he was precipitated into the hold, and sustained mortal injuries, 
dying the same day. By amendment, it is alleged with particularity that Roy- 
mann lost his life on the first day he worked; that the construction of the 
outer flange hatch was improper and unsafe, because too narrow; that the 
hatch flange was bent or curved outwardly, and that such defect was not 
observable to Roymann when the hatch covers were on; and that the hatch 
covers had been put on by the officers and crew shortly before his death, 
and that they were chargea with knowledge of the defect in the flange, and 
of its unsafe and dangerous condition. The libel further allèges that, by rea- 
son of the defect in the hatch flange, one of the hatch covers at the place 
where the hatch flange was bent was made liable to tilt, and that Roymann's 
duty required him to go down into the hold by means of the ladder, which 
was located in a dangerous place, viz. near the winch, which was 10 inches 
from the hatch coaming; and in adopting the method apparently safest, and 
which would hâve been safest but for the defective condition of the hatch 
flange and covers, a hatch cover on which he stepped tilted by reason of 
failing to catch on the bent hatch flange, acting as a trapdoor, throwing him 35 
feet into the hold. The respondents deny négligence, and allège that the 
curve, if any, in the hatch flange was caused by the co-employés of Roymann 
permitting sling loads of cotton to strike against the hatch coamings, and that 
Roymann and his fellow servants removed part of the hatch covers from the 
forward port compartment, and were négligent in not removing them ail. 
They deny that the winch and ladder were dangerously located, and deny that 
it was necessary for Roymann to cross the forward port compartment of No. 
2 hatch to avoid being mangled by the winch, alleging that the safest way to 
the ladder was by passing the winch, and that the spring or bend in the 
hatch flange could hâve been seen by ordinary diligence, and circumstan- 
tially they deny ail the allégations of négligence, and, further, the respondents 
charge contributory négligence. At the hearing the district court dismissed 
the libel, and the libelant prosecutes this appeal. 

Forster Rose, Wm. T. Austin, and John C Walker, for appellant. 
J. Parker Kirlin and H. Pillans, for appellees. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). The 
Netherfield was a vessel about two and a half years old, which had 
been running for a number of consécutive voyages constantly in the 
Galveston trade, coming out in ballast, and carrying back cotton 
and grain. On December 12, 1898, she was loading cotton exclusive- 
ly, and was in the hands of the charterer's stevedore and his long- 
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shottemtëR, who were loading and stowing cargo. She was a well- 
trailt "vessel, of the highest class at Lloyd's. Her No. 2 hatch was, 
for the cohvenience of the grain trade, provided with a high coaming 
of three feet flve inches rise from the deck, made of steel, and rein- 
forced by a half -round heading outside, and an inch and a quarter 
flange for receiving the ends of the hatch covers on the inside. This 
hatch was divided into three chambers by two athwart-ship beanis of 
iron, fltted with appropriate sockets with three fore and aft beanis, 
which fltted into the ends of the hatch and into thèse cross beanis, 
one being the main or strong back, running fore and aft along the 
middle of the hatch, and the other two being the parallel beams on 
each side; and thèse fore and aft beanis were each in three parts, a 
part for each chamber. The following diagram is in the record: 
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A, compartment through which Koyïnann fell; B, compartment used In 
lowering eotton. 

The crew of the vessel had on the voyage out,and shortlybefore the 
vessel reached Galveston, in the business of painting and cleaning 
the hold, several times uncovered and recovered this hatch, and the 
officers examined as witnesses had been with the vessel a number of 
voyages. When the ship arrived at Galveston, and was turned over 
to the stevedore, with the hatches on, this No. 2 hatch was apparently 
in good condition. The covers were ail good, and with clean edges. 
The stevedore's gang took possession of the ship and her deck and 
holds, and, as customary in Galveston, removed such hatches as 
they desired. They opened in this No. 2 hatch the middle compart- 
ment by taking the covers off, and they took off the fore and aft 
covers Nos. 1 and 5 of compartment A, — No. 1, to give access to the 
iron ladder which led down to the lower decks and the hold. The 
ship lay outside of the Jamaican, a larger vessel, and received her eot- 
ton frOm the wharf over the Jamaican, which was higher than the 
Netherfield; the eotton being hoisted into No. 2 hatch by the derrick 
rigged on the mast, and flxed not to swing, and the eotton was 
dragged np from the wharf across stagings on the Jamaican, and then 
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swung down towards the hatch of the Netherfield, and lowered into 
the hold. The stevedore controlled the opérations of loading the 
vessel and handling the cotton-loading appliances, hatches, and the 
like. The loading opérations began in the morning at 7 o'clock, and 
the injury occurred at about 11 o'clock, the loading up to that time 
having gone on actively. The cotton was taken in slings of three 
baies, the entire load weighing about 1,800 pounds. No stage or skid 
was placed between the top of the coaming and side of the Jamaican 
or rail deck of the Netherfield, but, according to the testimony of the 
stevedore's men, some cotton, which is variously stated by the wit- 
nesses at from one to three baies, was placed on the deck against the 
coaming; but this left a projection of from 12 to 18 inches of coam- 
ing above the cotton. The évidence is conflicting, but the prépondér- 
ance establishes that the slings of cotton, after they were dragged 
over the Jamaican, were allowed to strike and drag with more or less 
force against the coaming. The décèdent, having flnished a turn of 
work on the wharf, went aboard the ship to go below and screw cot- 
ton, and, instead of going by the deck to the head of the ladder, he 
stepped across upon one of the hatch covers of compartment A, three 
of which had been left in place, and this cover tilted, and fell with 
him into the hold, whereby he received injuries from which he died. 
There was no difficulty in going from the deck directly over the coam- 
ing to the ladder, though there was a winch 10 inches from the for- 
ward end of the coaming of the hatch near the ladder, which had 
guards, and was entirely under the control of the winchmen. Wheth- 
er the winch was in opération at the time is disputed. The foreman 
or boss who had charge of the opérations and other witnesses testifled 
that it was not running; others insisted that it was; but it is clear 
that the stoppage of the winch for the purpose of allowing a man to 
pass was a matter of a very short time, — a few moments. At the 
time Koymann went on the hatch covers to reach the ladder others 
were waiting for the winch to stop in order to go down the ladder in 
the usual way. It appeared, on an examination of the hatch coam- 
ing and hatches after the fall of Koymann, that there was an indexa- 
tion inwardly in the coaming at the chamber through which the load- 
ing opérations were carried on, and on the side on which the fall took 
place, and that there was a corresponding bulge outwardly in the 
coamings of the forward and after chambers on the same side, and 
this spread in the end compartment was a natural conséquence of the 
crushing inward in the middle compartment; and it was admitted in 
open court on the trial that this eiïect could hâve been prcduced by 
the striking by the cotton cargo, while being hoisted aboard, against 
the outside of the coaming of the middle compartment, through 
which the loading was going on. In the examination which took 
place after the accident, it was also f ound that the hatch cover No. 4, 
in compartment A, which tipped with Roymann, was probably, 
through this bulging outward of the coaming there, a trifle short of 
reaching its footing upon the inner flange which was placed to receive 
it, and which ordinarily held it up. 

On this state of fact, the libelant cannot recover. The controlling 
question is whether the ship Netherâeld and her appliances, when 
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turned over to the stevedore and his men to be used in loading the 
ship, were in good condition, and reasonably safe and proper for the 
purposes intended; and, under the évidence, this dépends on the time 
when the conceded bulge in the coaming of compartments A and B 
took place. There is nothing to show that it was prior to the arrivai 
of the ship in Galveston. It could not hâve existed without speedy 
discovery, as the ship's crew had been removing and replacing the 
hatch covers in the business of cleaning and painting. No cause 
whatever is shown for such bulging after the ship's arrivai until the 
cotton was taken on board. In dragging the cotton over the Jamai- 
can, in the manner shown by the évidence, the striking of the sling 
loads against the coaming would naturally cause the bulge in ques- 
tion, and everything points to that as the cause. If the ship and its 
appliances were in good order when turned over to the stevedore and 
his men, and thereafter they became détective, we are satisfied that it 
was through the f aulty use of the appliances by the stevedore and his 
men, and certainly for this the owners of the ship cannot be held re- 
sponsible before their agents had notice of the defect, and time and 
opportunity to repair the appliances. 

The matters involved in this case seem to us to be merely questions 
of fact, and the law thereon is so plain that we do not feel called on 
to cite text-books, nor to distinguish adjudicated cases, with which 
the briefs on both sides are full. Nor is it necessary to consider the 
assignments of error in détail, nor the question — much argued — as to 
whether the deceased, Roymann, was guilty of contributory négli- 
gence in crossing over a loose hatch cover to reach the ladder leading 
to the lower deck, instead of waiting for the winch to be stopped (if it 
was in action), so as to go below in the usual way. The decree of the 
district court in dismissing the libel is affirmed. 



FOX v. DAMM. 

(District Court, S. D. New York. November 26, 1900.) 

Bhipping— Landing Scott- on Eocky Bbach— Charterer'b Risk. 

A charterer of a scow, which at his instance made a landing at an un- 
usual place, wlth which the master was unacqualnted, must be held to hâve 
assumed the risk of such landing, and Is liable to the owner for an injury 
received from striking upon rocks near the shore without the fault of the 
master. 

In Admiralty. 

Frederick W. Park, for libelant. 
Louis L. G. Benedict,, for respondent. 

BEOWN, District Judge. There is considérable conflict in the évi- 
dence as to what was said or agreed as respects beaching the scow 
for the purpose of landing the house; but the circumstanœs are so 
peculiar, the place of landing so unusual and unnatural, that it is 
extremely improbable that either the owner or the master of the 
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scow, would bave undertaken to make any such landing on his own 
responsibility. The scow was taken to thé place of landing by a tug 
that was employed by the respondent and was acting under bis or- 
ders, and in that sensé and to tbat extent the scow was in his 
charge. When brought to the beach the scow was cast off from the 
tug by the latter and allowed to drift ashore. I crédit the captain's 
statement that he objected to taking the bouse on the boat to be 
landed in such a manner; and there is no doubt that the respondent 
urged the landing, and represented that the landing place was safe 
for beaching. The libelant's witnesses say that the respondent also 
agreed to be responsible for the event, which the latter dénies. 

Without passing upon the question of credibility involved in this 
last point, I think there can be no doubt that it was through the 
respondent's représentations and assurances of safety that this land- 
ing was made. The scow was brought there directly by the respond- 
ent, and the captain was wholly ignorant of the situation. It is 
said that stakes marked the place where the scow should go. It 
may be true that if she could hâve been landed and kept in that 
précise spot without swerving, the stones upon the bottom near the 
stakes by which the scow was damaged would hâve been avoided. 
I do not think that this would be sufflcient to excuse the respondent 
from liability for causing the landing to be made in such a locality. 
I am not satisâed that the settling upon the rock which damaged 
the scow was through any remissness or carelessness of the captain. 
The rock was so near the exact place indicated by the respondent as 
to be a menace to the safety of boats undertaking to go there, and 
any such attempted landing was, therefore, at the respondent's risk, 
unless some positive fault or négligence of the boat was established, 
which has not been done. 

I must, therefore, decree for the libelant for the hire and towage 
as claimed in the libel, as well as for the damage and détention, 
as to which a référence may be taken if the parties cannot agrée. 
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THE CLINTONIA. 

NHAIX et al. T. GENBKAL MARINE INS. CO. OF DBESDHN. 

(District Court, S. D. New York. December 3, 1900.) 

Marine Insurance— Prochieds of Wbeck— Erboneous Distribution. 

After a ship had partially loaded, both vessel and the cargo loaded were 
badly damaged by a Ûre atthe wharf, and were sold in salvage proceed- 
ings. The charterer had màde advaneea of inland freight on the cargo, 
for which it had a lien thèrèbn. In distributing the proceeds in the 
salvage suit, a cargo owner received an overpayment, which should hâve 
been applied on such freights. HeW that, as between the charterer and 
an insurer of its freight avances, the former must bear the loss, if any, 
resulting from such erroneous pàyment, although neither were parties to 
the salvage proceedings'; such loss being. one not covered by the policy, 
and there having been no abandonment to the insurer which chargea it 
with the duty of looking after lts distribution of the f und recovered. 

In Admirâlty. 

Convers, & Kirlin, for libelant United States Shipping Oo. of Dres- 
Bobinspn, Biddle & Warfl, for libelants Neall and others. 
Butler, Notman, Joline & Mynderse, for the Clintonia. 

JtSROWÏT, District Judge. From the further évidence it appears 
that neither the Shipping Company nor the Insurance Company 
were parties to the salvage suit in which the overpayment of |729 
to the Bufïalo Company was made. 104 Fed. 92, 98. The Shipping 
Company, however, was the party more immediately and directly con 
cerned in holding the proceeds of the iron, because it had a lieu 
thereon; and that compàny must hâve had full knowledge of the 
salvage suit and of its own means of securing its partial paymeni 
out of the proceeds, even before Mr. Hughes called spécial atten 
tion to that subject. The loss, however, was only a "partial loss' 
under the policy, and there had been no abandonment, such as to 
require the insurer to look out for any partial recovery. That duty 
therefore, remained on the Shipping Company, and any loss by in 
action or improper action was at its risk. In truth the loss bj 
the overpayment to the Buflalo Company was not proximately a loss 
by a sea péril, but by a new and subséquent cause in no way naturallj 
or necessarily arising out of the sea péril. The $729 was actuallj 
recovered in money; but by error and mistake in the salvage suil 
it was paid over prematurely to the wrong party. As the duty to 
"sue and labor" had not been legally thrown upon the insurer bj 
abandonment, and the insurer did not insure against such subséquent 
errors or loss in litigation, I think the Shipping Company mus' 
bear it. 
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Y-TA-TAH-WAH v. REBOCK et al. 
(Olrcult Court, N. D. Iowa, Cedar Rapids Division. December 1, 1900.) 

L Jueisdiction of Fkdbrai. Coubts— Pedbbal Question— Rights of Tribal 

Indians. 

An action by a tribal Indian, living on a réservation, to recover damages 

for his arrest by défendants for violation of a state statute, on the ground 

that such statute was not applicable to the plaintiff, involves a construction 

of the laws and treaties of the United States, and is of fédéral cognizance.i 

8. Abatbmknt — Laws Governing — Action by Tribal Indian. 

The fact that tribal Indians residing on a réservation within a state 
under charge of Indian agents are not subject to the laws of the state 
as to their property rights does not prevent such Indians from maintain- 
ing actions for the protection of their rights either of person or property, 
in the courts of the state or in fédéral courts therein, where such courts 
hâve jurisdiction by reason of the questions involved; and where such an 
action has been brought, and the court bas acquired jurisdiction over the 
parties, the effect of the death of the plaintiff upon the action is deter- 
mined by the state statutes. 
8. Indians— Power of State Court to Appoint Administrator. 

On the death of a tribal Indian residing upon a réservation, his prop- 
erty does not becorne subject to the laws of distribution of the state in 
which the réservation is situated, but descends in accordance with the 
custom of his tribe; and henee the courts of the state hâve no jurisdic- 
tion to appoint an administrator for his estate, there being no property 
within its jurisdiction to be administered. 
4. Abatbmknt and Revival — Iowa Statute— Action by Tribal Indian. 

By the statute of Iowa (Code, §§ 3443-3445), ail causes of actions survive 
notwithstanding the death of the person entitled thereto, and it is pro- 
vided that on the death of such person an action "may be brought, or 
the court, on motion, may allow the action to be continued, by or against 
the légal représentatives or successors in interest of the deceased." Under 
the décisions of the suprême court of the state, actions for Personal torts 
must be brought or continued in the name of the administrator of the 
deceased. A tribal Indian, residing upon a réservation within the state, 
brought suit in a fédéral court to recover damages for his wrongful arrest 
by défendants for violation of a state statute, which plaintiff alleged was 
not applicable to him because of his status as a tribal Indian, and pending 
the action plaintiff died. Held, that the purpose of the statute being to 
remove an obstruction to the enforcement of rights existing at common 
law, by preserving the right of action therefor for the beneflt of the suc- 
cessors in Interest of the deceased, and there being no court with jurisdic- 
tion to appoint an administrator, mère matters of form must yield to sub- 
stantive rights, and the court would permit the substitution as plaintiffs of 
the successors in interest of the décèdent under the customs of the tribe. 

On Motion to Substitute the Next of Kin as Plaintiffs in Place 
of the Deceased Plaintiff. 

Charles A. Clark & Son, J. W. Lamb, and W. S. Clark, for plaintiff. 
Struble & Stiger and J. R. Oaldwell, for défendants. 

SUERAS, District Judge. This action was brought in this court 
by Y-ta-tah-wah, a tribal Indian living on the Indian réservation 
in Tama county, Iowa, to recover damages for an alleged false ar- 
rest and imprisonment brought about by the défendant H. M. Re- 

i Jurisdiction in cases involving fédéral questions, see notes to Bailey v. 
Mosher, 11 C. C. A. 308, and Montana Ore-Purchasing Oo. v. Boston & M. 
Consol. Copper & Silver Min. Co., 35 C. C. A. 7. 
105 F.— 17 
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bock, who was at that time the agent appointed by the United 
States, and placed in charge of the Indians upon the named réserva- 
tion; the défendant Tode being, the sheriff of the çounty. From 
the ajlejjations of the pétition, it appears that Y-ta tah-wah acted 
as a "nïedicine man" m his tribé, âM the proceedîngs instituted 
against him by the Indian agent charged him with practicing medi- 
cine without having obtained a lieense, as required by the provisions 
of the state statute, an4 without pursuing the studies and passing 
the examinations required thereby. It is further averred in the 
petitionthat the provisions of thejïtate statute are not applicable 
to the tribal Indians in Tama connty, and that the action of the 
défendants was wholly without authority. Subséquent tô the bring- 
ing ofthë action the plaintiff died, and his heirs and next of kin 
now seek to be substituted as plaïntiffs in the action^ and the de- 
fendants move to strike the application from the files upon three 
gênerai groùnds: (1) That the court did not hâve jurisdiction over 
the action as originally brought; (2) that the right of action, if any 
existçd in favor of the original plaintiff, died with him; and (3) 
that, if a right of substitution exists, it must be under the terras 
of the statute of Iowa, which authorizes the substitution of the ad- 
ministratqr of the deceased, but not ôf his heirs at law. In support 
of thé objection to the jurisdiction of the court over the action as 
originally brought, it is contended that the pétition does not show 
on its face that the action is based upon the laws of the United 
States. This question was considered and passed upon in the case 
of Peters v. Malin (decidéd at the présent term) 104 Fed. 849, it being 
theréin Eeld that it appeared from the allégations of the pétition 
that the right of action relied on was based upon the laws and 
treaties of the United States in such sensé that the case was clearly 
one of fédéral cognizance; and, following the ruling in that case, 
it must be held that the court had jurisdiction over the suit as orig- 
inally brought. 

The next proposition to be considered is whether the right of action 
died with the original plaintiff, or whether it survivëd under the 
law applicable to the situation. The nature of the action, being 
for injuries to the person, is such that at the common law it would 
not survive; but by section 3443 of the Code of Iowa it is enacted 
that "ail causes of action shall survive and may be brought notwith- 
standing the death of the person entitled or liable to the same." On 
behalf of the défendants, it is contended that the laws of the state 
are not applicable to the property rights of tribal Indians residing 
on réservations under charge of Indian agents, and in many respects 
this contention is doubtless well founded. It is the gênerai rule 
that so long as the tribal organization is maintained, and so long 
as "the United States recognizes their national character, they are 
under the protection of treaties and the laws of congress, and their 
property is withdrawn from the opération of state laws." The Kan- 
sas Indians, 5 Wall. 757, 18 L. Ed. 667. It does not follow from 
this, however, that a tribal Indian may not invoke judicial aid for 
the protection or enforcement of his personal or property rights. 
By the provisions of the act of the gênerai assembly of Iowa, ap- 



Y-XA-TAH-WAH V. EBBOCK. 259 

proved July 15, 1856, the state consented that thèse Indians should 
réside in the state, and, being thus résidents in the state, they would 
come within the protection of section 1, art. 1, of the state consti- 
tution, which déclares that "ail men are, by nature, free and equal 
and hâve certain inaliénable rights, among which are those of en- 
joying and defending life and liberty, acquiring, possessing and pro- 
tecting property, and pursuing and obtaining safety and happiness." 
Courts of justice are created for the purpose of aiding in the pro- 
tection of life, liberty, and the rights in and to property, and cer- 
tainly it would be a violation of the true meaning and spirit of the 
constitutional déclaration if any court in Iowa, state or fédéral, 
should refuse its aid, when invoked, for the protection of life, lib- 
erty, or property, on the sole ground that the person seeking its aid 
was an Indian. 

In the case of Félix v. Patrick (C. G.) 36 Ped. 457, Judge Brewer 
expressly upheld the jurisdiction of the circuit court of the United 
States, the plaintiff therein being an Indian; and further stated 
in his opinion that "as a matter of fact Indians are fréquent suitors 
in the courts of the various states." In that case the complain- 
ant's bill was dismissed on the ground of lâches, in that suit had 
been delayed for many years, it being held that the state courts were 
open to the Indian; and on appeal the suprême court affirmed the 
ruling on the same ground, saying that "the courts of Nebraska were 
open to them, as they are to ail persons, irrespective of race or 
color." Félix v. Patrick, 145 U. S. 317, 332, 12 Sup. Ct. 862, 36 L. 
Ed. 719. 

While it is true, as is said in the case just cited, that ordinarily 
tribal Indians are not deemed to be citizens in such sensé as to 
enable them to bring suit in the fédéral courts, on the ground of 
diverse citizenship, yet, in ail cases coming within fédéral jurisdic- 
tion by reason of the questions involved, the tribal Indian has 
always been recognized as a proper suitor before the fédéral tri- 
bunals. Wau-pe-man-qua v. Aldrich (C. C.) 28 Fed. 489; Fellows 
v. Blacksmith, 19 How. 367, 15 L. Ed. 684; Elk v. Wilkins, 112 U. 
S. 94, 5 Sup. Ct. 41, 28 L. Ed. 643. The court whose aid is right- 
fully sought, whether state or fédéral, has the power to enforce the 
rights pertaining to the suitor, no matter whether the same are 
based upon the common law, or the statutes of a state, or the recog- 
nized customs of the Indian tribes. 

Thus, in Dennick v. Railroad Oo., 103 IL S. 11, 26 L. Ed. 439, a 
case involving the question whether a fédéral court in New York 
could recognize and enforce a cause of action created by a statute 
of the state of New Jersey, giving a civil remedy for damages re- 
eulting from the death of a party, it was held that: 

"Wherever, by either the common law or the statute law of a state, a 
right of action has become fixed, and a légal liability incurred, that liability 
may be enforced, and the right of action pursued, in any court which has ju- 
risdiction of such matters, and can obtain jurisdiction of the parties. The 
action in the présent case is in the nature of trespass to the person, always held 
to be transitory, and the venue immaterial. The local court in New York and 
the circuit court of the United States were compétent to try such a case when 
the parties were properly before It" 
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The ruling in this case was cited and approved by the suprême 
court of Iowa in Morris v. Kailway Co., 65 Iowa, 727, 23 N. W. 143, 
à suit brought in Iowa to recover damages caused by the death of a 
rMlrèad employé in Illinois, the statute of the latter state giving 
aright of action in such cases, it being therein said: 

"It is not necessary that we shouli go further in this case than to hold that 
the action can be maintained, because the recovery sought is in accord with 
our laws and the policy of our state; and yet we think, as is said in Den- 
nick's Case, supra: 'It would be a very dangerous doctrine to establish that, 
in ail cases where the several states hâve substituted the statute for the 
common law, the liability can be enforced in no other state btit that where 
the statute was enacted and the transaction occurred.' " 

Thèse authorities clearly demonstrate that, if it be true that the 
défendants were guilty of a trespass to the person of the Indian, 
the injured party had the right to bring suit for the damages caused 
him in any state court within whose territorial jurisdiction the dé- 
fendants could be found, and in the fédéral court in whose district 
the défendants réside. The défendants, being citizens and résidents 
of Iowa, cannot question the jurisdictio.n of the courts of Iowa over 
them, aâd the Indian, though not a citizen, by invoking the aid of 
the court, submits himself to the jurisdiction thereof, and the court, 
having obtained jurisdiction over the parties, will apply the law, 
no matter what its source, that is applicable to the question in dis- 
pute, and the same rùle will be followed in cases coming within 
fédéral jurisdiction. If the défendants, without right or authority 
so to do, — a question to be solved by the laws and treaties of the 
United States, — undertook to subject the Indians to the provisions 
of thé state laws regulating the practice of medicine therein, and 
in so doing committed a trespass on his person, then the common 
law would give a right of action therefor, and to enforce the same 
the courts, state and fédéral, were open to the injured party. 

The original plaintiff brought the action at law for damages in 
this court, and, the suit being thus prOperly brought in this court, 
the question of the effect of the death of the plaintiff is to be deter- 
minéd by the law of the state,- just the same as it would had the 
party chosen to hâve brought the action in the state court. The 
cause ôf action arose in the state of Iowa, and it is the law of the 
state that ihë death of a party shall not terminate the right of 
action, and therefûre it must be held that the cause of action which 
aocrued to Y-ta-tah-wah during his lifetime is still in existence, 
ander the express déclaration of the Code of Iowa that "ail causes of 
-action shall survive." 

The more difflcult question, perhaps, arises under the claim that, 
under the provisions of the state law, actions for damages to the 
person, brought or continuèd after the death of the party injured, 
must be maintained in the name of the personal représentative, to 
wit, the administrator of the deceased. As already stated, section 
3443 of the Code of Iowa enacts that ail causes of action shall sur- 
vive, notwitbstanding the death of the party entitled thereto; and 
section 3444 déclares that the right of civil remedy is not merged in 
a public offense; and then follows section 3445, which provides 
that "any action contemplated in the two preceding sections, may 
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be brought, or the court, on motion, may allow the action to be 
continuée!, by or against the légal représentatives or successors in 
interest of the deceased." It is well settled by the décision of the 
suprême court of Iowa that actions for personal injuries should be 
brought or continued in the name of the administrator, in case of 
the death of the injured party either before or after the bringing 
of the action ; and, relying upon this rule, défendants herein contend 
that it is not within the discrétion of the court to permit the action 
to be continued in the name and for the benefit of the next of km 
or heirs of the deceased. If it were possible in this case to law- 
fully secure the appointment of an administrator for the estate of 
the deceased Indian, it might well be the duty of the court to re- 
quire the parties in interest to obtain the appointaient of an admin- 
istrator in order that he might be substitut ed for the deceased 
plaintiff in this action. The basis of the jurisdiction of the state 
district court, acting as a court of probate, to appoint an adminis- 
trator in a given case, is the présence of property belonging to the 
décèdent within the territorial jurisdiction of the courts. If the 
person at the time of his death was a résident of the county, then 
jurisdiction in that county exists because the situs of his property 
for probate purposes is that of his résidence; but, if he was not a 
résident, then it must appear that in fact there is property belonging 
to the estate in the county in order to confer jurisdiction. Christy 
v. Vest, 36 Iowa, 285. 

An administrator is appointed in order that he may care for and 
properly distribute the property of the intestate décèdent, but, if 
there is no estate within the jurisdiction of the probate court, then 
an appointment would be nugatory. Therefore, in the case at bar, 
the district court of Tama county has not jurisdiction to appoint 
an administrator of the estate of the deceased plaintiff, unless the 
property or property rights left by him are within the probate 
jurisdiction of the state. 

As the plaintiff was at the time of his death, and always had been, 
a tribal Indian, his property was not subject to the laws of the 
state. The Kansas Indians, 5 Wall. 737, 18 L. Ed. 667; Jones v. 
Meehan, 175 U. S. 1, 20 Sup. Ct. 1, 44 L. Ed. 49. If it be true, 
as it undoubtedly is, that during the lifetime of the deceased plain- 
tiff his property, he being a tribal Indian, was not subject to the 
laws of the state, then certainly the fact of his death would not 
subject the property to the laws of the state, but the same would 
be disposed of according to the customs of the tribe of winch he 
was a member. This gênerai question is fully discussed in the above- 
cited case of Jones v. Meehan, 175 U. S. 1, 20 Sup. Ct. 1, 44 L. Ed. 
49, in which was involved the question of the title of certain realty 
situated in Minnesota which had been the property of a tribal In- 
dian, and it was therein held that "the elder chief, Moose Dung, 
being a member of an Indian tribe whose tribal organization was 
still recognized by the government of the United States, the right 
of inheritance in his land at the time of his death was controlled by 
the laws, usages, and customs of the tribe, and not by the law of 
the state of Minnesota, nor by any action of the secretary of the 
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interior.? If it were true that, upon the death of a tribal Indian, 
his property, real and personal, became subject to the laws of the 
state directing the mode of distribution of estâtes of decedents, 
it is apparent that irrémédiable confusion would be caused thereby 
in the affaira of the Indians, and hence the necessity for enforcing 
the rule that the property of the tribal Indians is wholly without 
the plane of the state laws, although actually situated within the 
territorial boundary of the state. Under thèse circumstances, it 
seems clear that the district court of Tama county could not right- 
fully undertake to administer the estate of the deceased plaintiff, 
and an appointment of an administrator to that end would be with- 
out jurisdiction, and hence wholly nugatory. If, therefore, the prés- 
ent suit cannot be continued in any other name than that of an 
administrator, then the contention of the défendants must be sus- 
tained, and the action be dismissed, for the reason that the parties 
asking to be substituted are not the administrators, and cannot 
be made such, of the deceased plaintiff. 

Under the statutes of the state, it is the settled rule that the 
administrator is the proper party to maintain suits for the collec- 
tion of the debts and the enforcement of claims belonging to a de- 
ceased person at the time of bis death. But this rule is not with- 
out exception. If for any reason administration of an estate can- 
not be had, any person interested in the property of the deceased 
may establish and enforce his right by a proceeding at law or in 
equity as the facts of the particular case may require. Thus, in 
Haynes v. Harris, 33 Iowa, 516, wherein suit was brought to re- 
cover on a promissory note by the heirs of the deceased payée, it 
was held that, as it did not appear that there was any obstacle to 
the appointment of an administrator, the suit could not be main- 
tained by the heirs, but it was also held that "there is no impro- 
priety in our expressing the opinion that plaintiffs are not without 
a remedy, in case it be made to appear that there are no debts 
against the estate, and letters of administration, on account of the 
lapse of time, cannot be taken out. In such a case, plaintiffs' légal 
or équitable rights to the proceeds of the note could not be ques- 
tioned. If the law would supply no remedy, equity, which is for 
'the correction of that wherein the law, by reason of its universality, 
is déficient,' would afford relief." This ruling is clearly a récogni- 
tion of the principle that the fact that an administrator cannot be 
appointed to enforce a claim or debt due to an intestate during his 
lifetime will not hâve the effect of discharging the claim or debt, 
but, upon a proper showing, a party interested therein, either as a 
créditer or heir, may institute légal proceedings to enforce payment 
against the debtor. It certainly would be considered a reproach 
upon our judicial System if it were true that debts due from rési- 
dents of the state to members of the Indian tribe could not be en- 
forced after the death of the Indian créditer, solely for the reason 
that no provision is made for the appointment of an administrator 
of the Indian's estate. Furthermore, it is not true that the state 
law in terras limits the survivorship of actions only to the personal 
représentatives. Section 3445 of the Code of Iowa déclares that 
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the court, on motion, "may allow the action to be continued by or 
against the légal représentatives or successors in interest of the 
deceased." If, in a given case, there is no légal représentative, — 
that is, no executor or administrator, — and none can be legally ap- 
pointée!, then the action may be continued by or against the suc- 
cessors in interest. 

If it be true in the présent case that an administrator cannot be 
appointed to represent the interest or estate of the deceased plain- 
tiff, is it not clear, under the express terms of the Code, that the 
court may allow the action to be continued in the names of the 
successors in interest of the deceased? Conflning the question solely 
to the construction to be given to the language of the Code, it must 
be held that it is within the power of the court to allow the action 
to be continued in the name of the heirs as the successors in interest 
to the original plaintiff in cases wherein the appointment of an 
administrator cannot be had. Taking a broader view of the ques- 
tion, as one arising under the rule to be followed when judicial aid 
is sought for the enforcement of a cause of action arising under the 
eommon law, and not created by a state statute, is it not within 
the power of the court whose aid is invoked to recognize, as to 
matter of form, a procédure which will give protection to substantive 
rights, rather than to make matter of substance yield to matter of 
form? 

When a statute créâtes a cause of action out of a condition of 
facts which, aside from the statute, would not constitute ground 
for an action, and the statute also déclares the remedy to be pur- 
sued for the enforcement of the statutory cause of action, it is the 
usual rule that parties are limited to the remedy thus provided. 
Where, however, the facts are such that they would constitute a 
cause of action at the eommon law, and a state statute, in aid of 
the enforcement of such a cause, removes some obstacle to the right 
of action, and in aid of that purpose provides a method of enforcing 
the cause of action, as by providing for suit in the name of the 
Personal représentative, the main purpose of the statute is the prés- 
ervation of the cause of action, which purpose will be recognized 
and enforced by ail courts; whereas, the provision of the statute 
that the suit may be brought in the name of the personal représenta- 
tive is merely directory, and, while it should be followed in ail cases 
wherein a personal représentative can be legally appointed, yet, 
when that cannot be done, courts will recognize the right of the real 
parties in interest to enforce the cause of action by a proper pro- 
ceeding at law or in equity. This I understand to be the meaning 
of the suprême court in the ruling made in Stewart v. Eailroad Co., 
168 U. S. 445, 18 Sup. Ct. 105, 42 L. Ed. 537. The action in that case 
was brought by Stewart, as the administrator of Andrew Casey, in 
the suprême court of the District of Columbia, to recover damages 
for the death of Casey, caused by the négligence of the railway Com- 
pany in the state of Maryland. The Maryland statute gave a right 
of action in cases of death resulting from négligence, and provided 
that the action should be brought by and in the name of the state 
of Maryland. The statute in force in the District of Columbia also 
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gsve,â right of action in like cases, but provided that suit should be 
brûught in the name of the personal représentative. If the suit had 
been brought in Maryland, where the cause of action, to wit, the 
killing of Casey, was created, it would hâve been brought in the name 
of the state. In fact, the suit was brought in the District of Oo- 
lumbia, in the name of the administrator; the statute olthe Dis- 
trict giving the right of action to the Personal représentative. The 
court of appeals of the District dismissed the action, holding that 
the statute in Maryland not only created a statutory liability, but 
prescribed a particulàr remedy, and that to action could be main- 
tained, either in Maryland or elsewhere, unless that spécial remedy 
was pursued. The suprême court rêver sed this ruling, holding that: 

"A négligent" act causing death is in Itself a tort, and, were it not for the 
rule founded on the maxim, 'Açtio personalis moritur cum persona,' damages 
therefor eould hâve been recovered in an action at the commoD law. The case 
différa in this important fèature f rpm those in which a penalty is imposed for 
an ftct in itself not wrongful, in which a purely statutory delict is created. 
The purposé of the several statutes passed in the states, in more or less con- 
formity to what is known as 'Lord Gampbell's Act,' is to provide the means 
for reoqvering the damages caused by that which is essentially and in its 
nature a tort. Such statutes are not pénal, but remédiai, for the beneflt of 
the persons injured by the death. * * * It may well be that, where a 
purely statutory right is created, the spécial remedy provided by the statute 
for the énforeement of that right raust be pursued; but, where the statute 
simply takes away a common-law obstacle to a recovery for an admitted tort, 
it would seem not unreasonable to hold that an action for that tort can be 
maintainêd lia any state' in whidh that common-law obstacle has been removed. 
* * . * The two statutes differ^ as to the party in whose name the suit is 
to be brought. In Maryland, the plaintiff is the state; in this District, the 
Personal représentative of the deceased. But neither the state In the one case, 
nor the personal représentative of the deceased in the other, has any peeuniary 
interest in the recovery. Bach is simply a nominal plaintiff. * » * For 
purposes of ijurisdiction in the fédéral courts, regard is had to the real, rather 
than to the nominal, pârty: * * » And so, within the rule heretofore an- 
nounced in this court, it mnst be held that the plaintiff was entitled to main- 
tain this action in the courts of the District for the beneflt of the persons 
designated in the statute of Maryland." 

Thus, the suprême court held 'that although the cause of action 
arose in Maryland, and though the suit in the District of Columbia 
was brought for the beneflt of the persons designated in the statute 
of Maryland, and although the statute of Maryland required the suit 
to be in the name of the state, yet this provision, being as to a mat- 
ter of form, would not control in the courts of the District, which 
could entertain the action in the form recognized in that jurisdic- 
tipn. In substance, the statute of Iowa provides for the survival 
of ail actions for the beneflt of the successors in interest of the per- 
son deceased, and, an interest in the chose in action being thus recog- 
nized to exist in the successors in interest, they should and will be 
permitted to continue suit for the protection of their rights in their 
own names, in ail cases wherein a légal représentative cannot act 
in their behalf. 

Unless this tee the rule, it would f ollow that if a white man should 
take the property of the tribal Indian without right, and, pending 
the suit to recover possession thereof, the Indian should die, then 
the wrongdoer would retain the property, although clearly not en- 
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titled thereto. To obviate wrongs of this nature, it must be held 
that, in ail cases wherein an administrator cannot be appointed as 
the représentative of the interests of the heirs of the deceased per- 
son, then the courts will permit the heirs, they being the real par- 
ties in interest, to become the parties to the suit, and in this way 
the litigation will be conducted between the real parties in interest, 
and matter of substance will not be sacrificed to mère matter of 
form. 

So far the question has been considered in the light only of the 
state statute; but, in the final détermination of the matter, regard 
must be had to the provisions of section 955, Eev. St., wherein it is 
declared that: 

"When either of the parties, whether plamtlfl, or petitloner, ot défendant, 
in any suit in any court of the United States, dies before final judgment, the 
executor or administrator of such deceased party may, in case the cause of 
action survives by law, prosecute or défend any such suit to final judgment." 

Construing this section, it is held that with respect to actions 
which at common law would abate with the death of the plaintiff , and 
in the absence of congressional législation, recourse must be had to 
the law of the state wherein the action is t *ending to détermine 
whether the cause of action survives the death of the plaintiff. 
Martin v. Railroad Co., 151 U. S. 673, 14 Sup. 'Ct. 533, 38 L. Ed. 311. 
As already pointed out, this action, being for injuries to the person, 
did not die with the death of the plaintiff; the déclaration of the 
state statute being that: 

"AH causes of action shall survive and may be brought notwithstanding the 
death of the person entitled or liable to the same." 

And therefore, in the absence of législation on the subject-matter 
by congress, the rule established by the state statute governs this 
court under the provisions of section 721, Eev. St. Henshaw v. 
Miller, 17 How. 212, 15 L. Ed. 222. The death of the original plaintiff 
after the institution of the suit did not, therefore, abate the cause of 
action, and the only question is whether the suit can be revived and 
continued in any other name or form than that of an administrator, 
under the provisions of section 955, above cited. 

In Ex parte Schreiber, 110 U. S. 76, 3 Sup. Ct. 423, 28 L. Ed. 65, it 
is said: 

"If the cause of action survives, the practice, pleadings, and forms and 
modes of proceeding in the courts of the state may be resorted to in the courts 
of the United States for the purpose of keeping the suit alive and bringing in 
the proper parties. Kev. St. §' 914. But, if the cause of action dies with the 
person, the suit abates, and cannot be revived. Whether an action survives 
dépends on the substance of the cause of action, not on the forms of proceed- 
ings to enforce it." 

In Railroad Co. v. Joy, 173 U. S. 226, 19 Sup. Ct. 387, 43 L. Ed. 
677, it was held that a right given by a statute of a state to revive a 
pending action for personal injuries in case of the death of the plain- 
tiff is not lost by a removal of the case into a fédéral court; it being 
further ruled therein that congress — 

"Has not established any rule that will prevent a récognition of the state law 
under which the présent action was originally instituted, and which, at the 
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$BW the suit was brought, conferaed thç right, when the plaintif! In an action 
for Personal Injuries dieâ' before final judgment, to revive "in tie name of hia 
Personal représentative." - ', ' " ' 

See, also, Ex parte Connaway, 178 U. S. 421, 20 Sup. Ct. 951, 44 
L. Ed. 1134. 

From thèse rulings of the suprême court the following principles 
are f airly deducible: (1) That the right of survival of causes of ac- 
tion, notwithstanding the death of the party to whom the right of 
action originally accrued, created by the provisions of state statutes, 
is a majtter of substance, not of form; (2) that, in the absence of con- 
gressional action, recourse may be had to the laws of the state where- 
in the action is pending, in order to détermine whether the cause of 
action abates on the death of an original plaintiff; (3) that, in case 
the cause of action survives the death of the plaintiff, then under the 
provisions of section 955> Eev. St., the action may be continued in the 
naïne of the executor or administrator; (4) that, in cases wherein 
the provisions of section 955 csainot be availed of, by reason of the 
fact that, aa executor or administrator cannot be appointed, then, if 
the state; law provides a mode of procédure, in the name of the real 
parties in interest, by which the cause of action may be prosecuted, 
the same may.be availed of in the courts of the United States. Un- 
der the f acts of this case, I therefore hold that upon the death of the 
plaintiff the cause of' action dec}ared on did not die, but under the 
provisions of the Code of ïowa it survived for the benefit of the heirs 
of said plaintiff; and, as it appears that there is no executor or ad- 
ministrator of his estate aud that none can be appointed, the plaintiff 
being at the time of his death a tribal Indian, residing upon an 
Indian réservation, it follows that the provisions of section 955, Rev. 
St., cannot bemade applicable to the case, and resort must therefore 
be had tô the statutes of the state in determining in what form or 
mode the action can be continued, and, as the state statute provides 
for continuing actions in the name of the successors in interest, as 
well as in the name of a légal représentative, the action may be con- 
tinued in the names of those persons who, under the tribal laws and 
customs obtaining among the ïhdïaas on the réservation in Tama 
county, Iowa, constitute the heirs of the deceased plaintiff. 



MEXICAN NAT. COAL, TIMBER. & IRON CO. V. MACDONBLL et al. 
(Circuit Gwrt, W. D. Texas, San Antonio Division. December 1, 1900.) 

■ :■,,'•' No. 103. 

Fbdbral Courts— Transfer op Causes— Construction op Statuts. 

In Act March 2,. 1899 (30 Stat.,1002), establishing a division of the cir- 
cuit court in the Western district bf Texas, at Laredo, and providing that 
'pending stïïts àgainst parties residing in certain counties may be trans- 
fçrred to «uch division "on the application of either party," the words 
"either party" refer to ail the individuals upon the one side or the other 
of the suit, and a suit can only be transferred on the application of ail the 
plaintiffs or défendants. 

In Equity. On motion to transf er cause to Laredo division. 
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Denman, Franklin & McGown, for complainant. 
C. L. Bâtes and Duval West, for cross complainant. 
Upson, Newton & Ward, William Aubrey, J. 0. Nicholson, and 
E. A. Atlee, for défendants. 

MAXEY, District Judge. The bill in this case was filed by the 
complainant at the San Antonio division of the court on March 
6, 1897. By the original bill and subséquent pleadings quite a num- 
ber of persons were made parties défendant, and arnong them the 
following: Allan Macdonell, Mary Macdonell, Daniel Milmo, Albert 
Urbahn, W. H. Mowry and his wife (Margarita B. Mowry), José 
Benavides, Santos Benavides, Miguel Benavides, Anastacia Bena- 
vides, Natividad Herrera and his wife (Ester B. Herrera), William 
Anderson, D. T. Koy, and Thomas T. Brewster, — ail of whom are 
alleged to be citizens of Texas, and résidents of Webb county. 
Thomas Oarmichael and A. B. Frank, citizens of New York, and 
several foreign corporations appear, also, as défendants; but the 
further enumeration of parties is not deemed essential to the déci- 
sion of the question arising upon the présent motion. The com- 
plainant claims by its bill an interest in certain coal lands included 
within the limits of a tract known as the "Santo Tomas Ranch," 
situated in Webb county, Tex. Among other things, the bill prays 
for an accounting, for the appointment of a receiver, and for a de- 
cree settling the rights and interests of the respective parties in 
the property in controversy. It is not necessary to refer further to 
the merits of the case, except to state that it was conceded by coun- 
sel upon the argument that ail the persons named as défendants 
are necessary parties to the suit. 

The only question to be now determined is whether the suit shall 
remain hère, or be transferred to the Laredo division of the court. 
A motion to transfer it to the Laredo division was filed by the de- 
fendants Albert Urbahn, Daniel Milmo, Mowry and wife, Herrera 
and wife, and José Benavides, and the right of such défendants to 
transfer the causes is resisted by the complainant and at least one 
of the défendants. The motion was predicated upon the act of con- 
gress establishing a division of the court at Laredo, approved March 
2, 1899 (30 Stat. 1002, c. 393). That part of section 2 of the act 
pertinent in this connection to be considered reads as follows: 4 

"That ail actions or proceedings now pending In the courts at Brownsville 
and San Antonio against parties residing in the eounties of Webb, Zapata, 
Duval, Encinal, La Salle and McMullen may, on the application of either party 
to such actions or proceedings, be transferred to the court at the eity of 
Laredo; and in case of such transfer ail papers and files therein, with copies 
of ail journal entries, shall be transferred to the ofiîce of the deputy elerk of 
the court at the city of Laredo, and the same shall proceed in ail respects as 
if originally commenced in said court." 

It will be observed that the act authorizes the transfer upon the 
application of "either party to such actions or proceedings," and it 
devolves upon the court to décide whether ail the défendants, ad- 
mitted to be necessary parties to the suit, must join in the applica- 
tion. If the expression "either party" be held to include ail the 
individuals upon one side of the controversy, then an application 
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made by Iess than ail would be insufficient to authorize the trans- 
fer. If, howeyer, "either party" be construed to mean any one or 
mererof the individuals, plaintif or défendants, it is clear that an 
application made by seven défendants, as is the case hère, would 
be sufficient. While the act under considération has not received 
judicial interprétation, the expression "either party," as it appears 
in the fiirat clause of section 2 of the act of March 3, 1875 (18 Stat. 
470), providiog for the remoYal*of causes from the courts of the 
states to those of the United States, has been construed by fédéral 
courts in several reported cases, and quite uniformly to the effect 
thàt, to authorize a removal of the suit under that clause of the 
section, itwas necessary for ail the parties to unité in the applica- 
tion. Referring to section 2 oî thè act of 1875, above mentioned, 
Judge Brown, now associate justice of the suprême court, used this 
tanguage: 

"In cbnstruing the flrst Clause of this section It has been uniformly held that 
the wo*ds 'either party' eomprehended ail the individuals upon one side of the 
controversy, and that ail such individual parties must unité in the pétition." 
Smith v. McKay (C. 0.) 4 Fed. 354. 

In Ruckman v. Land Co. (0. 0.) ï Fed., at page 370, it was said 
by Judge Nixon: 

"The removal is prayed for because the controversy in the suit is between 
Citizens of différent states. But that is one of the grounds of removal stated 
in the flrst clause of the section, In wblch the united action of ail the défend- 
ants or ail the pjalntiffs is necessary to make the pétition operative." 

In speaking of what he deemed an inconsistency between the flrst 
and second clauses of the' second section of the act of 1875, Judge 
Lowell said: 

"It is ûot easy to gjve a reason for the inconsistency between twq clauses 
of the same sentence or paragraph; but itexists, because in the first clause 
'either party' undoubtedlyi ïneans ail thé plàintiffs or ail the défendants; and 
in the second the language;ls clear thafc;ti<ny one plaintiff or défendant inter- 
ested in the particular cq^^rpversy may pétition. The courts reconcile this 
cohflict as well as they m'a*" by holding that the flrst clause. refers to an ordi- 
nary action àt commbn tâwv like the ; onë at bar, where therè is but one party 
on-ieàoh side, no matter'of how many persons thàt party may consist, and 
that in such actions the-plajntiffs or défendants must act as a unit; and the 
.second, to suits in equity, where there may be distinct controversées between 
différent sets of plàintiffs or défendante." Maine v. Gilman (C. C.) 11 Fed. 
215.- .-.>:.•■■'' 

In Thompson t. Railway Go. (G. 0.) 60 Fed. 774, it was said by 
Judge Sanborn: 

"It is well settled under this Clause of act of 1875 » » * [the first clause 
of the second section] that a removal could not be effected unless ail the par- 
ties on the same sidë of the controversy united in the pétition." 

Insurance Co. v. Champlin (0. 0.) 21 Fed. 85; Mayor, etc., of City 
of New York v. Independent Steamboat Co., Id. 593; 20 Am. & Eng. 
Enc. Law, 980. See, als©, Removal Cases, 100 U. S. 457, 25 L. Ed. 
593; Barney v. Latham, 103 U. S. 205, 26 L. Ed. 514; Blake v. 
McKim, 103 U. S. 336, 26 L. Ed. 563; Fletcher v. Hamlet, 116 U. 
S. 408, 6 Sup.Ct. 426, 29 L. Ed. 679; Stone v. South Carolina, 117 
D. S. 430, 6 Sup. Ct. 799, 29 L. Ed. 962. 
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The expression "either party," appearing in the act to establish 
the Laredo division of the court, evidently refers, as it does in the 
removal act of 1875, to the individuals upon the one side or the 
other of the suit, acting together as a unit. The individuals com- 
posing the party, whether plaintiffs or défendants, must ail unité 
in the application to remove. As the présent application embraces 
only seven of a much larger number of défendants, it must be de- 
nied. Ordered accordingly. 



UNITED STATES v. QUEEN et al. 

(District Court, E. D. Pennsylvania. December 12, 1900.) 

No. 3. 

Fédérai, Courts— Constitutionai* Powees— Statuts Imposing Administra- 
tive Ddties. 

Act June 22, 1874, § 6, par. 1 (1 Supp. Rev. St [2d Ed.] p. 33), which 
requires the coui't or judge to certify the value of the services of an in- 
former in regard to frauds upon the customs revenue, which hâve been 
the subject of a judicial proceeding, for the information of the secretary 
of the treasury, seeks to impose upon the court duties which axe adminis- 
trative, and not judicial, and is unconstitutional. 

On Pétition of Matthew H. Chadwick, Informer. 

Henry J. Hancock, for petitioner. 

James B. Holland, U. S. Atty., and J. Whitaker Thompson, Asst. 
U. 'S. Atty. 

J. B. McPHERSON, District Judge. The petitioner avers that 
he furnished original information concerning certain frauds com- 
mitted by the défendants upon the customs revenue, that suit was 
brought upon this information, and recovery had by the govern- 
ment, and therefore that he is entitled to compensation, under sec- 
tion 4 of the act of 1874 (1 Supp. Rev. St. [2d Ed.] p. 32). He asks 
the court to examine and détermine the validity of his claim for 
compensation, and also to certify the value of his services to the 
secretary of the treasury, under the first paragraph of section 6 
of the same statute (Id. p. 33). The paragraph is as follows: 

"That no payment shall be made to any person furnishing information in 
any case wherein judicial proceedings shall hâve been instituted, unless his 
claim to compensation shall hâve been established to the satisfaction of the 
court or judge having cognizance of such proceedings, and the value of his 
services duly certified by said court or judge for the information of the secre- 
tary of the treasury; but no certittcate of the value of such services shall be 
conclusive of the amount thereof." 

He gave notice of this application to the collecter of the port of 
Philadelphia, and the United States district attorney appeared, and 
examined the witnesses. 

The government now moves to dismiss the proceeding on the 
ground that the duties which section 6 attempts to impose upon the 
court are not judicial duties, and therefore that the section is so 
far unconstitutional. The question has already been considered by 
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at léa&t two fédéral judges, and their opinions may be found in Ex 
parte' Gans (D. C.) 17 Ped. 471, and Ex parte Riebeling (D. C.) 70 
Fed. 310; In view of thèse décisions, I need do no more now than 
to say that I agrée with them in holding that the duties sought 
to be imposed upon the court by the section in question are admin- 
istrative, and not judicial, and that congress could not constitu- 
tionally impose them. Judge Maxey's discussion of the subject in 
Ex parte Riebeling is so full and satisfactory that it would be super- 
fluous to attempt more. It may be proper to add that although 
my predecessor, Judge Butler, gave several certificates such as is 
now asked, it was evidently with considérable doubt concerning his 
authority, as will appear by the f ôllowing extract from the order in 
U. S. v. 563 Diamonds, No. 2 of 1896: 

"It appearing to the court that there is some doubt as to Its authority be- 
cause of the nature and character of the proceedings, but, for the purpose of 
aiding the secretary of the treasury in the proper diseharge of his duties as 
conteniplated by the statuté, 1 [the court] will entertain jurisdiction." 

The pétition is dismissed. 



SOUTHERN RY. CO. v. NORTH CAROLINA CORP. COMMISSION et al. 
SEABOARD & R. R. CO. V. SAMB. ROANOKE & T. R. R. CO. T. 
SAME. RALEIGH & G. R. CO. v. SAME. RALEIGH & A. AIR- 
LINER. CO. V. SAME. CAROLINA CENT. RY. CO. v. SAME. AT- 
LANTIC COAST-LINE RY. CO. OP VIRGINIA v. SAME. WILMING- 
TON & W. R. CO. v. SAME. NORFOLK & C. R. CO. v. SAME. 

(Circuit Court, B. D. North Carolina. December 10, 1900.) 

Equitt Pleadîng— Amendment of Aîisweb. 

Amendments cannot be allowed to an answer after the time for taking 
testimony by the complainant has explred, the purpose of which is to 
make certain a construction of the original answer contended for by de- 
fendant, but disputed by complainant. Such amendment is either unnec- 
essary, or it makes a change in the Issues not permissible by the défend- 
ant at that stage of the case. 

On Motions by Défendants for Leave to Amend Their Answers. 
See 104 Fed. 700. 

Chas. Price and C. M. Busbee, for complainants. 
H. G-. Connor, Simmons, Pou & Ward, J. O. L. Harris, O. A. Gook, 
and John W. Hinsdale, for défendants. 

SIMONTON, Circuit Judge. Thèse cases now corne up on a mo- 
tion by défendants to amend the answers in each case. The reason 
for the proposed amendments is stated in the motion: 

"Whereas, the complainants' counsel insist that the défendants in thelr an- 
swer 4n the above-entitled case hâve admitted that the corporation commission 
has assessed the property of the complainants at its true value; and whereas, 
the défendants contend that no such admission was made or intended to be 
made: Now, in order to avoid any uncertainty upon this point," défendants 
will move "for leave to amend the answer of défendants by inserting the fol- 
lowing paragraphs." 

The zeal and ability with which this motion has been argued, and 
the elaborate briefs submitted, deserve a full statement and dis- 
cussion of the point involved. The cases were first heard upon the 
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return to a rule to show cause why an injunction should not issue. 
An immense number of ex parte affidavits were submitted at this 
hearing. An examination of the affidavits convinced the court that 
no satisfactory conclusion could be drawn from them. Nothing is 
more common in the trial of causes than a variance between the 
évidence of the same witness on examination and cross-examina- 
tion and his statements in an affidavit. And this without any re- 
flection upon the motives or character of the witness. Affidavits 
are generally prepared by a person other than the affiant. The 
scribe uses expressions which he thinks set out the meaning of the 
affiant. The latter is apt to sign after cursory reading or hearing, 
and, when afterwards his attention is directed to the words used 
in the affidavit, he discovers that he has wholly misunderstood the 
words used for him. At any rate, reading the affidavits submitted 
in thèse cases, the necessity for cross-examination of the affiants be- 
came manifest, and the causes were referred to a master. After 
that the answers were filed. Eeplication being in, the testimony 
was taken on behalf of complainant, and the time for taking it is 
about to end. At the date of this opinion it has ended. Then the 
motion now under considération is made. There is no doubt that 
amendments can be allowed to the pleadings at almost any stage 
of a case (Richmond v. Irons, 121 IL S. 27, 7 Sup. Ct. 788, 30 L. 
Ed. 864), — in matters of form, mistakes of date, verbal inaccuracies, 
always; material amendments in an answer, rarelv (Walden v. Bod- 
ley, 14 Pet. 156, 10 L. Ed. 398). A bill may be'amended without 
material détriment to a défendant, because to such an amendaient 
he has the right to answer. But if an answer be amended, shifting 
the issue or the ground of défense, a complainant may be driven to 
flling a new bill. Among other rules laid down as directing the 
discrétion of the court in granting leave to amend, are two of great 
weight. The proposed amendment should not contain the same mat- 
ter and défense as the original answer. Story, Eq. PI. § 868. The 
amendment must not be of matter which could, with proper dili- 
gence, hâve been put in the answer. Comb Co. v. Phelps, Ped. Cas. 
No. 7,025. The answers in thèse cases were prepared by counsel 
of the highest standing at the bar, not only for learning, but ac- 
curacy. It would be difficult to believe that they hâve made use 
of language not conveying the meaning they intended. And now 
they assert that the answer does express their intention. If this 
appears in the answer as filed, then there is no occasion for any 
amendment. There is no need for the expression of the intention 
m language of classic purity. It is enough if the language used can 
bear the idea intended. An amendment at this stage of the case is 
too grave a matter to be used simply to improve the style of the 
answer. If the language used in the answer does not express the 
purpose for which it was used, so that the opposite party and the 
court cannot so interpret it, and if the amendment gives a new com- 
plexion to the case, it could not be allowed. The complainants hâve 
completed their testimony in chief . If the proposed amendment give 
a new complexion to the case, — if it raise issues not logically or 
properly raised in the answer, — then complainants would hâve the 
right to ask leave to introduce évidence looking to this new coin- 
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ptèlîW^f &ê Issne, and the cause which fehould be speedily decided 
may be prolongea indefinitely. 

There are Bine cases involved in this litigation. The bill of com- 
plaint in each case charges that the défendants hâve assessed the 
property of railroads at its full value, and that in this they hâve 
discriminated against the railroad», inasmuch as by universal rule 
ail property other than railroad property in North Carolina is as- 
sessed for taxation greatly below its actual value in money. Al- 
though expressed in varying language, this is the gravamen of each 
bill. In the original answers this charge is categorically denied. 
The amendmentB proposed are eight in number, numbered xi a, b, 
c, d, e, f, g, h. Thèse proposed amendments simply deny the alléga- 
tions in détail, and aver that apractice to the contrary exists in 
every respect. Very much of the argument in support of the amend- 
ments goes tO : the merlts of the case. This is not the time for such 
a discussion. The motion to amend as prayed for is refused. 



OLIVER et al. V. PARLIN & ORENDORFF CO. 

(Circuit Court of Appeals, Fifth Circuit. December 11, 1900.) 

No. 965. 

Fédéral Courts— .Enjoining Suit in State Coiikt— Pkiohitt of Jurisdiction. 
In a suit in equity In.* fédéral court, brought, among other things, to 
recorer possession of certain real.estate, and to cancel a deed of trust 
execiitéd by prior owners thereon for fraud, the grantors and grantees in 
such deed were tnade défendants, ,The grantees answered* under oath, 
that long before the commencement of the suit they had sold and trans- 
fèrred the deed of trust and the notes secured thereby to a bank named, 
and diéclàimed any lnterest In the property. After replications had been 
filëd, the testimony takën, and thé cause set down for hearing, the bank 
which owned the deed of trust commencéd a suit for its foreclosure in a 
state court, and, in accordance with the practice, procure'd the Issuance of 
a writ of séquestration, under which the sheriff took possession of the 
property.' ■HèW, that the fédéral court had not acquired such priority of 
jurisdiction as authorized it, in view of Rer. St. § 720, which prohibits 
the granting of any injunetion to stay procéedings in any court of a state, 
to enjoin the prosecutioni of the foreclosijre suit in the state court, upon 
the flling of an amended bill by the complainant, in which for the flrst 
time the bank was made a party défendant. 

Appeal f roin the Circuit Court of the United States for the North* 
èrn District of Texas. 

Lauch MeLaurin, for appellant 
d. F. Short, for appellee. 

Before PAEDEE, McCOEMICK, and SHELBY, Circuit Judges. 

PAEDEE, Circuit Judge. This is an appeal f rom an interlocutory 
order granting an injunetion restraining procéedings in a state court. 
The Original bill was fllëd the 18th day of December, 1899, against 
D. Oliver, F. G. Oliver, S. S. Walker & Sons (a firm composed of S. 
S. Walker! J. L. Walker, and Sanders Walker;, and W. W. Wright, 
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trustée. The allégations of the bill, more or less, tend to support 
the prayer for relief, which is as follows: 

"In considération whereof, and for as much as your orator is remediless in 
the premises at and by the strict rule of the common law, and is only reliev- 
able in a court of equity, where matters of this kind are properly cognizable 
and reviewable, your orator prays that the défendants S. S. Walker & Sons, a 
flrm composed of S. S. Walker, J. L. Walker, and Sanders Walker, be com- 
pelled to answer under oath, and to state whether or not the said sum of 
money owing from F. C. Oliver to them, as hereinbefore stated, and secured 
by deed of trust upon said premises, is paid, and to state specifically and 
definitely the crédits to which said sum is entitled, and the respective dates 
and amounts of each of said crédits, and how and when the same was received 
by them, and the balance due or claimed to be due upon said Indebtedness; 
that the said défendants F. 0. Oliver and D. Oliver may answer the premises, 
but not upon oath or affirmation, the benefit whereof is expressly waived by 
your orator. It now prays the court that the deed aforesaid executed by F. 
C. Oliver to D. Oliver, on the 15th day of April, 1897, be canceled, set aside, 
and for naught held, and that the said D. Oliver be ordered and directed by 
a decree of this court to convey to your orator, by a quitclaim deed, ail the 
right, title, and interest which he acquired under and by virtue of said fraud- 
aient conveyance of F. O. Oliver to him, within such time as the court shall 
direct; that an account be taken of the rents and profits of said property 
from the 5th day of December, 1899, at which time your orator acquired title 
thereto, and that the same be directed to be paid to your orator by the de- 
fendant or défendants receiving the same, and that your orator hâve a writ 
of possession directing the said défendants to deliver said property to your 
orator; that an account be taken of the sum or sums due and owing from the 
said F. C. Oliver to the défendants S. S. Walker & Sons, if any, and that your 
orator be permitted to pay the same, if any such sum is found due, and that 
the cloud created by said deed of trust upon the title to said premises be re- 
moved, and that said deed of trust be canceled, satisfied, and for naught held, 
and that the said défendants S. S. Walker & Sons and W. W. Wright, trustée, 
be enjoined and restrained from foreclosing said deed of trust by advertise- 
ment and sale pending this litigation." 

Ail the défendants appeared and answered at more or less lengtn, 
and the défendants S. S. Walker & Sons answered as follows: 

"First. And now corne the respondents S. S. Walker, J. L. Walker, and 
Sanders Walker, composing the firm of S. S. Walker & Sons, and, in answer 
to the subpœna heretofore served on them herein, would show to the court 
that they hâve no interest in the property herein sued for, and had none at 
the time of the commencement of this suit; wherefore they pray the court 
that they go henee without day, and that they hâve judgment for their costs, 
and for such other and further relief as they may be entitled. 

"Second. And, for further answer, now corne the said respondents, and say, 
in answer to the bill herein flled, requiring that they answer under oath what 
interest, if any, they hâve in a certain deed of trust executed by F. C. Oliver 
and wife, on the 23d day of November, 1896, in favor of thèse respondents, to 
secure a note for the sum of two thousand nine hundred and forty-ilve 
($2,945.00) dollars, in which W. W. Wright, one of their co-respondents, is 
trustée, and would show to the court that said note was given for the érec- 
tion of a brick building on the lots described in the bill herein flled, and that 
long prior to the commencement of this suit said note had been transferred 
by thèse respondents to the Groesbeck National Bank; that at the time of said 
transfer no crédits had been indorsed on said note, and that the only money 
received by thèse respondents was paid to them by the Groesbeck National 
Bank; that they hâve no knowledge as to whether F. C. Oliver, or any other 
person, has paid anything on said note since it has been transferred to the 
Groesbeck National Bank; that thèse respondents hâve not now, nor hâve 
they had for a long time (for more than two years) prior to the filing bf this 
affldavit, any interest in said note, or the property herein sued for. Where- 
105 F— 18 
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fore,they pray ,tbat they bie diBebargedV and that they go hence without day, 
and hâve judgment for their costs, etc.; and as in duty bouhd they will ever 
pray." 

Thé record shows that, at the time the défendants entered their 
appearance, the complainant, through his counsel of record, was 
inf ormed by the défendants' counsel, as well as by the answer of S. 
S. Walkër & Sons, that the note secured by the deed of trust had 
long before been transferred to the Groesbeck National Bank, who 
then held the same, and that a request was made that the complain- 
ant should make the said Groesbeck National Bank a party to the 
suit. The complainant flled replications to ail the answers, an ex- 
aminer was àppointed, the évidence ail taken, and the case made 
ready for hearing, The record further shows: 

"That on May 3, 1900, the Groesbeck National Bank instituted Its suit, No. 
3,507, on thé docket of the district court of Texas for Limestone county, 
making F. C. Oliver, D. Oliver, and Parlin & Orendorft Company parties 
défendant therëin, and immediateiy haû issued Citation therein on them. In 
said suit the said bank makes thé f ollowing claims: That it is the légal and 
équitable owriér and holdér of the promissory note for $2,945.00 mentioned 
in the bill of complaint in said cause No. 532, in the United States circuit court 
at Dallas, Texas, made by F. C. Oliver to S. S. Walker & Sons on November 
23, 1896, as well as the lien executed by said Oliver on the lands described 
in the bill Of coinplaint in said cause No. 532, to secure the payment of said 
note; that it so owned and held said note and lien since a time prior to the 
maturity of said note,— that is, since a date prior to Janiiary 23, 1897; that 
the said note is wholly due and unpâid, and that the said bank is entitled to 
recover thereon the face value thereof, with interest and attorney's fées, and 
is further entitled to a foreclosure of the said lien as a prior lien upon the 
said land against ail the défendants in the said suit, and prays for relief ac- 
cordingly; that thé Groesbeck National Bank, in its suit No. 3,507 in the said 
state court, in compliànce with the law in such cases made and provided, made 
its affldavit and bond for the purpose of securing the issuanee of a writ of 
séquestration in said cause No. 3,507, upon said land herelnbefore named, being 
the same land described : in cdmplainant's said cause No. 532, In the United 
States circuit éoùrt; and tbereafter, in compliànce with the statutes in such 
cases made and provided, a writ of séquestration was issued by the said state 
Court in the said cause No. 3,507, to the sherlff of Limestone county, Tex., who, 
in compliànce therewith, according to law seized and took into his possession 
the land aboyé described." 

On May 28, 1900, the complainant, the Parlin & Orendorft Com- 
pany, flled its aménded bill in the circuit court, averring substan- 
tially the same ïnatters set f orth in the original bill, together with 
the fraternal relationship between Bod Oliver, the président of the 
Groesbeck National Bank, and the défendants D. Oliver and P. C. 
Oliver, and the knowledgé of the bank of the suit pending, and 
chargèd fraud and collusion, and on thèse allégations prayed that 
the Groesbeck National Bank should be made a party défendant, 
and that it should be restrained by injunction from further proceed- 
ing in the action comménced in the district court of Limestone 
county, Tex., and from pommencing or prosecuting any further ac- 
tion or proceeding at law in respect of or concerning the matters 
af oresaid, or any of them^ and for such other and further relief 
as the circumstances of the case might require. Upon notice, the 
Groesbeck National Bank was then made a party to the suit, and 
the injunction issued as prayed for, on a bond of $3,000. 
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The assignments of error are numerous and lengthy, and relate 
mainly to the right of the court below to permit an amendaient to 
the original bill on the showing made, and, after replication, the 
taking of testimony and the setting of the cause for hearing. But 
the only question we deem it necessary to pass upon on this ap- 
peal, which. is based on an interlocutory order granting an injunction, 
is whether the injunction restraining the proceedings in the state 
court was properly issued. Jurisdiction to issue this injunction, 
notwithstanding the provisions of section 720, Eev. St., is claimed; 
because it is said the circuit court, prior to the commencement of 
proceedings in the state court, was fully seised of jurisdiction of 
the parties and the matters in controversy, and that to allow the 
proceedings to go on in the state court would be to defeat the pre- 
viously acquired jurisdiction of the circuit court, and forestall any 
decree that may be therein rendered. The scope of the bill in this 
case, as taken from the allégations and the prayer, is very wide, 
and the bill is to be considered as one to recover possession of cer- 
tain real estate, set aside a deed of trust for fraud, remove clouds 
from title, recover rents and profits, and for an accounting in a 
certain contingency; and, as to thèse matters and against the par- 
ties to the bill, we assume, for the purpose of this appeal, that the 
circuit court is fully seised of jurisdiction. "The possession of the 
res vests the court whieh has first acquired jurisdiction with the 
power to hear and détermine ail controversies relating thereto, 
and for the time being disables other courts of co-ordinate juris- 
diction from exercising a like power. This rule is essential to the 
orderly administration of justice, and to prevent unseemly conflicts 
between courts whose jurisdiction embraces the same subjects and 
persons. Nor is this rule restricted in its application to cases where 
property has been actually seized under judicial process before a 
second suit is instituted in another court, but it often applies as 
well where suits are brought to enforce liens against spécifie prop- 
erty, to ma*"shal assets, administer trusts, or liquidate insolvent es- 
tâtes, and in suits of a similar nature, where, in the progress of the 
litigation, the court may be compelled to assume the possession and 
control of the property to be affected. The rule has been declared 
to be of especial importance in its application to fédéral and state 
courts. Peck v. Jenness, 7 How. 612, 12 L. Ed. 841; Freeman v. 
Howe, 24 How. 450, 16 L. Ed. 749; Moran v. Sturges, 154 IL S. 256, 
14 Sup. Ct. 1019, 38 L. Ed. 981; Bank v. Stevens, 169 U. S. 432, 18 
Sup. Ct. 403, 42 L. Ed. 807; Harkrader v. Wadley, 172 U. S. 148, 
19 Sup. Ct. 119, 43 L. Ed. 399." Farmers' Loan & Trust Co. v. Lake 
St. El. R. Co., 177 U. S. 51, 61, 20 Sup. Ct. 564, 44 L. Ed. 667. The 
leading cases in regard to the right of a court of the United States, 
in a proper case, to issue an injunction in disregard of section 720 
of the Revised Statutes, are French v. Hay, 22 Wall. 231, 253, 22 
L. Ed. 799, 857, and Dietzsch v. Huidekoper, 103 U. S. 494, 26 L. Ed. 
497. In citing and considering thèse cases, the suprême court says: 

"The cited cases were of ancillary bills, and were, in substance, proceedings 
in tne fédéral courts .to enforce their own judgments by preventing the de- 
feated parties from wresting replevied property from the plaintiffs in replevin, 



276 105 FEDERAL REPORTER. 

who by the final Judgments were entftled to it As was sald in Dietzsch v. 
Huidekoper: 'A court of the United States ls not prevented from enforcing its 
own judgments by the statute which forbids it to grant a writ of injunction 
to'stay proceedings in a state court. Dietzsch, the original plaintifï in the 
action on the replevin bond, represented the real parties in interest, and he 
was a. party to the action of replevin, which had been pending, and was finally 
determined in the United States circuit court. That court had jurisdiction 
of his person, and could enforce its judgment in the replevin suit against him, 
or those whom he represented. The bill in this case was flled for that pur- 
pose, and that only.' " Harkrader v. Wadley, 172 U. S. 148, 165, 19 Sup. Ct. 
119, 43 L. Ed. 390. 

An examination of the cases which hâve attempted to follow 
French v. Hay and Dietzsch v. Huidekoper will show that in every 
well-considered case, when an injunction restraining already insti- 
tuted proceedings in a state court has been issued by a United States 
court, it was either based on a decree or judgment of the United 
States court which it was neoessary and proper to enforce; or, if 
issued prior to judgment or decree, it was directed against a party 
who, after jurisdiction over him and the cause was fully vested, 
had resorted to proceedings in the state court necessarily conflict- 
ing with, if not ousting, the jurisdiction of thê United States court. 
See Shoemaker v. French, Fed. Cas. No. 12,800; Sharon v. Terry 
(C. C.) 36 Fed. 337; Mutual Life Ins. Co. t. University of Chicago 
(C. C.) 6 Fed. 443; Eailroad Co. t. Kuteman, 4 C. C. A. 503, 54 Fed. 
551; Abeel v. Culberson (C. C.) 56 Fed. 333; Président v. Merritt 
(C. C.) 59 Fed. 7. 

The présent case shows that the Groesbeck National Bank ac- 
quired the note secured by the deed^of trust involved in this contro- 
versy long prior to the maturity of the same, and long prior to the 
institution of the présent suit in the circuit court, and that the 
said bank was neither a party nor a privy to the suit in the circuit 
court; in fact, the record shows that although the complâinant was 
fully advised that the Grœsbeck National Bank owned the note in 
question, and had acquired the same prior to the flling of his bill, 
he neglected and refused to make the Groesbeck National Bank a 
party. Under thèse ci rcumstances, we are of opinion that although 
the said bank; through its président, may hâve been fully informed. 
it was not compelled to intervene in the complainant's suit, nor to 
await the décision of issues pending therein between other parties, 
but had the right to commencé, in a proper court, a suit for the dé- 
termination of its rights, including a foreclosure of the deed held 
by it. It thus appears that the présent case is clearly distinguish- 
able from eâch and ail of the cases wherein it has been held that 
notwithstanding the provisions of section 720, Kev. St., the United 
States court might issue an injunction restraining instituted pro- 
ceedings in a state court. If section 720, Bev» St., means some- 
thing, and is not to be emasculated by construction and exceptions, 
it means that, in cases like the présent, no injunction shall be 
granted "to stay proceedings in any court of a state." The order 
appealed from, so far as it restrains proceedings heretofore insti- 
tuted in the state court, is reversed, and the cause is remanded to 
the circuit court, with instructions to f urther . proceed as equity 
may require. 
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RICHARDSON v. OLIVIER. 

(Circuit Court of Appeals, Fifth Circuit» November 20, 1900.) 

No. 929. 

L Banks — Receiving Deposit when Insolvent— Ktght op Owner to Reclaim. 

A check deposited in a bank on the day it closed its doors, and when it 

was known by its officers to be insolvent, remains the property of the 

depositor, who may recover the proceeds from the receiver, wlîere they are 

shown to hâve corne into his possession. 

2. Samb— Stockholder as Depositor. 

The rights of a depositor in a national bank, as such, in case of the 
bank's insolvency, are not affected by the fact that ne is also a stock- 
holder, his duties and liabilities as stockholder being measured by the pro- 
visions of the statute; and ne has the same right to reclaim a deposit 
fraudulently received from him when the bank was known by its officers to 
be in a failing condition as any other depositor, where ne had no knowl- 
edge of the bank's condition, and did not participate in the frauds of its 
officers. 

8. Same— Suit against Receiver— Lâches. 

A suit by a depositor in a bank against its receiver to recover the pro- 
ceeds of a check fraudulently received by the officers of the bank after its 
insolvency, and winch came into the hands of the receiver, commenced 
within three years after the insolvency, is not barred by lâches, in the 
absence of a statute of limitations which would bar an action at law of like 
character, where no injury to any one has resulted from the delay, which 
■was due solely to a misunderstanding of his rights by complainant, caused 
in part, at least, by statements made to him by the receiver. 

4. Same — Estoppel— Election of Remédies. 

Complainant was a depositor in a national bank, and on the day the 
bank closed its doors, and when it was known by its officers to be insol- 
vent, he deposited a check. On the statement of the receiver that the 
proceeds of the check had gone into the gênerai funds of the bank, he 
included the amount of the check in the proof of his claim in the insolvency 
proceedings, and received partial dividends on such claim. In fact, the 
check was collected by the bank examiner after the suspension, and the 
proceeds went into the hands of the receiver. Edd, that the action of com- 
plainant in including the amount of the check in his claim under such 
circumstances did not amount to an élection of a remedy, or create an 
équitable estoppel which precluded him, on learning the facts, from main- 
taining a suit against the receiver to recover the proceeds of the check 
as his property, on tendering back the dividends received thereon, before 
the closing of the estate in insolvency, and while the money was still in 
the receiver's hands. 

Appeal from the Circuit Court of tue United States for the Eastern 
District of Louisiana. 

W. C. Cochran (F. L. Richardson, on the brief), for appellant. 
Henry Chiapella, for appellee. 

Before PARDEE, McOOEMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a suit in equity brought by 
P. Numa Olivier against F. L. Richardson, as receiver of the Ameri- 
can National Bank. Between 2 and 3 o'clock p. m. on August 5, 
1896, Olivier deposited in the bank a check drawn by B. F. Peters on 
the New Orléans National Bank for $716. The bank, when it re- 
ceived the check, was known to its officers and managers to be in- 
solvent; and at 3 o'clock on that day the bank closed its doors, 
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and was not again opened for business. On the next morning, 
August 6, 1896, a bank examiner of the United States took posses- 
sion and control of the bank. The check so deposited was collected 
by the bank examiner after the American National Bank had closed. 
After the check had been collected, F. L. Bichardson was by the 
comptroller of the currency of the United States duly âppointed re- 
ceiver of the bank, and qualified as such receiver. The assets of the 
bank went into his possession as receiver, as did also the $716 col- 
lected on the check, which latter sum is now held by the receiver. 
The main purpose of the bill is to recover of the receiver this sum. 
On the facts stated, it was a fraud on the part of the bank to receive 
the check^ if it intended to collect it and mingle the proceeds of the 
collection with its gênerai assets, and for this and other reasons not 
material to state, the check and the proceeds of its collection re- 
mained the property of Olivier, and he, in the absence of other facts 
constituting à défense, would be entitled to recover the same. This 
has been decided in several récent décisions of this court, where the 
reasons are given. Bichardson v. Bank, 36 C. 0. A. 315, 94 Fed. 450 ; 
Same v. Denegre, 35 C. 0. A. 452, 93 Fed. 572; Same v. Bedemption 
Co., 42 C. C. A. 619, 102 Fed. 780; Same v. Coffeè Cft (C. C. A.) 102 
Fed. 785. 

The receiver contends that Olivier is not entitled to recover (1) be- 
cause he is a stockholder in the bank; (2) because of lâches and de- 
lay in asserting his claim; and (3) because he is now estopped from 
asserting a claim to the entire proceeds of the check, he having elect- 
ed to prove his claim and receive dividends as a gênerai créditer. 
The facts relevant to thèse défenses should be stated. Olivier owned 
20 shares of stock in the American National Bank. The Bank was 
found to be so insolvent that it was necessary for the comptroller of 
the currency to assess the stockholders to the amount of the par 
value of the stock held by them. This assessment being made, 
Olivier on October 20, 1896, paid to the receiver the amount of the 
assessment against bim, $2,000. On the morning of August 5, 1896, 
before he deposited the check as stated, Olivier had a balance in the 
bank to his crédit, as shown by his pass book, of $816.19. The check 
deposited was also entered on his book. Adding the amount of the 
check, $716, to the balance on the book, $816.19, the entire amount of 
crédit on the book was $1,532.19. Bichardson, the receiver, was 
known to Olivier to be a lawyer. The latter applied for a blank f orm 
to prove his claim against the bank. On Olivier's cross-examination 
by Bichardson in référence to the check for $716, he was asked: 

"Q. Did you say to me or djd you claim that the money should be returned 
to you? A. Tes; I made the observation that I thought the money ought to 
be returned because the bank had no right to receive that deposit" 

The following is from Olivier's déposition: 

"Q. At the time you made that proof of claim for the whole amount, $1,532, 
did you ask Mr. Richardson, the receiver, whether you should, include that 
check for $716 or not? A. Well, I made the proof for the whole amount. 
Mr. Richardson had told me that my chéck had gone into the gênerai assets of 
the baûk. Q. Had you ever asked Mr. Richardson, the receiver, whether you 
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could claim back the check or the proceeds of the check for $716 deposited on 
the 5th of August, on the day prior to the failure of the bank? A. Well, at 
the time I paid that assessment— It was at that time I asked Mr. Richardson 
about that check, and he said that it was gone; that it was in the gênerai as- 
sets of the bank. So I paid the assessment. I did not think of making any 
opposition. I never had any lawsuit before. Q. Why did you ask him that 
question,— for what purpose? A. Well, because I thought they would return 
me that check, or the amount of that check, and I could use it to pay part of 
my assessment, but he told me that it had gone into the gênerai assets of the 
bank." 

In référence to paying the assessment of $2,000 without demand- 
ing the return of the $716, the witness testifled: 

"Q. Did you take my advice, or that of any other lawyer, at the time you 
made that payment to Mr. Richardson, receiver? A. No. Q. Upon whose as- 
surance as to the law of the case did you act? A. Well, I thought, Mr. Rich- 
ardson being a lawyer, and telling me it had gone into the gênerai assets of 
the bank, I need not go to consult with any other lawyer." 

It is provided by statu te: 

"The comptroller shall, upon appointlng a receiver, cause notice to be given, 
by advertisement in such newspapers as he may direct, for three consécutive 
months, calling on ail persons who may hâve claims against such association 
to présent the same, and to make légal proof thereof." Rev. St. § 5235. 

Under thèse circumstances Olivier fllled up the blank so as to in- 
clude both the previous deposits and the amount collected oh the 
check, and received the receiver's certiflcate, dated March 10, 1897, 
for the entire sum $1,532.19. Afterwards he received two dividends 
on the claim, one of 10 per cent, and one of 5 per cent. In his bill, 
filed on June 19, 1899, Olivier tenders thèse dividends in certified 
checks, so far as they were payments on the money collected on the 
check, one for $71.60 and one for $35.80. Since the bill was filed the 
receiver tendered Olivier other dividends, but he declined to receive 
them. It was conceded in the bill that the receiver had acted in 
good faith, and it was not claimed that it had been his intention to 
deceive or mislead the appellee. The circuit court filed with the 
decree appealed from an opinion showing the reasons on which the 
decree is based. (See note.) 1 

It is claimed by the appellant that the fact that the appellee is a 
shareholder in the bank should deprive him of the right to secure 

i The following is the opinion of the circuit court (PARLANGE, District 
Judge): 

"It is évident that the complainant ls entitled to recover, under the doctrine 
of Richardson v. Denegre, 35 C. O. A. 452, 93 Ped. 572, unless'by his acts he_has 
deprived himself of the benefit of the doctrine. I am satisfled that hehas 
done nothing which can be successfully pleaded against him as an estoppel. 
No one has been injured by his acts. No one has been thereby induce.d to 
change his position to a less favorable one. Estoppels en pais are sustained to 
prevent the party against whom they are pleaded from gaining an unfair ad- 
vantage over one whose conduct was influenced by the act from which the 
estoppel ls claimed to resuit. In this case the injustice, it seems to me, would 
be in sustaining, and not in rejecting, the plea of estoppel. Though it is fully 
conceded (and in fact it is pleaded) that the receiver acted in perfect good faith, 
yet his statement to the complainant was material in producing the condition of 
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a préférence. We quote from the brief of the learned counsel for 
the àppellant: 

"It may well be doubted whether a court of equity ought ever to give a 
stockholder of a bank a préférence over the creditors of the bank, when the 
only ground for asklng such préférence is the fraud of the officers of the 
bank» who représenta him in their dealings with deposltors. He is joint pro- 
prietor of the business, interested in its profits, having a voice in the élection 
of its direetors, and thereforë responsible in ameasure for their conduct of the 
business. Why should he be pref erred to gênerai creditors, who hâve no inter- 
est in the profits and no voice in the management, on the score that his agents 
hâve defrauded everybûdy, includlng himself ?" 

The statute fixes certain liabilities on the shareholders of national 
banks. They are made responsible for thë contracta of the bank to 
the amount of their stock thereïn at its par Value, in addition to the 
amount inyested in such shares. Rev. St. § 5151. The appellee has 
responded to that liability, and paid the amount of the assessment 
against him. The shareholders of the bank, unless they are also 
officers of the bank, do not participate in its active management. It 
is tttie that they sélect, either directly or indirectly, the officers, — the 
président, the cashier, and the directors,— but beyond that they do 
not participate in its control. When a shareholder makes a gênerai 
deposit in the bank, the bank becomes his debtor, as in the case of 
deposite ! by nonshareholders. When he makes a spécial deposit, 
the relation of trust arises, as in the case Of spécial deposits by oth- 
ers. ThePe is no sound reason, we think, for ref using to givé a share- 
holder tfae same remédies against the bank on account of its frands 
that are given to other creditors. The shareholder who is a creditor 
occupies a dual relation td the bank, and his liabilities and duties 
in the due relation should not embarrass him in the enforcement of 
his rights in the other. There is no fact in évidence in this case that 
shows that the appellee obtained any knowledge or notice of, or that 
he in any way participated in, the frauds of the bank, so that he 
should be placed on a footing' différent from that of nonshareholders 
who hàd dealings with the bank. To deprive him of the rights and 
remédies of others would bé to add to the responsibilities and lia- 
bilities imposed on him by the act of congress under which the banks 
are orgairized. To establish the doctrine advanced by the àppellant 
would be to discônrage shareholders from dealings with- the banks 

thingis frein which it is now clàlmed that an estoppel arises. The claimant is 
not chargeable with lâches, under the facts of this cause; the receiver having 
eontributeid to the delay by his istatement to the consplainant, and no one having 
beeninjured by the delay. Ear the same reasons, and because complainant was 
not awarelof the facts, the pleathat he should be held to his ^élection is not 
good, in my opinion. The error of mlxed law and fact which caused the com- 
plainant to act as he did la such .an error as a court of equity* in such a case 
as this, can and; should reljeve from. Not to d© so would be unjust to the 
complainant, and would bergiving to others an unfair advantage over him. 
Let thiere be a decree ordôritag the receiver to pay the complainant $716 by 
préférence, being the proceedfl of the check on- the New Orléans National Bank 
receivédiby the receiver after the failure of the bank. Let the decree further 
order that the moaey teadered by the complainant be paid over to the re- 
ceiver." • ; . 
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in which they held stock, for they would always be at a disadvantage 
as compared with other clients of the banks. It may be said that it 
would make the shareholder more particular in the sélection of the 
bank's officers, but the congress thought it sufficient to impose a 
fixed liability on the stockholder, and we do not find précédents re- 
quiring or permitting us to increase such liability. We think the 
shareholder in cases like this is entitled to the same remédies that 
the courts give to the nonshareholder. 

The deposit of the check was made on August 5, 1896. The bill 
was filed on June 19, 1899, less than three years after the deposit. 
In the application of the doctrine of lâches the rule is that courts 
of equity are not bound by, but they usually act or refuse to act in 
analogy to, the statute of limitations relating to actions at law in 
cases of like character. This rule means that under ordinary circum- 
stances a suit in equity will not be barred by lâches before the time 
fixed by the analogous statute of limitations at law. But the statute 
of limitations would not always govern. If, owing to spécial cir- 
cumstances, it was inéquitable to apply the statute, it might not be 
applied in equity; and, if équitable considérations required the ap- 
plication of the bar, it might be applied in cases where the statute 
would not bar an analogous case at law. Our attention is not cailed 
to any statute of limitations of the state of Louisiana that would 
bar a suit at law by Olivier to recover the money of the bank within 
the period which elapsed from the deposit of the check to the time 
the bill was filed. It is true that, in the absence of any statute of 
limitations, equity discountenances gross lâches in prosecuting 
rights, or long and unreasonable acquiescence in the assertion of 
adverse rights. This principle is applied as a matter of course in 
cases where to grant relief to the party guilty of the delay would do 
injustice to innocent third parties who acquired interests during the 
delay. But in this case there is no analogous statute of limitations 
that would bar the suit if at law. No innocent third parties hâve 
acquired interests to be affected, and such delay as has occurred was 
apparently caused by a mistake as to the law and the facts caused 
by the appellant, the défendant in the court below. The rule as to 
lâches is established to promote, and not to defeat, justice. It ap- 
pears to us that it would be inéquitable and contrary to précèdent 
to apply the doctrine to defeat the claim asserted in this suit. God- 
den v. Kimmell, 99 U. S. 201, 25 L. Ed. 431; Kellev v. Boettcher, 
85 Fed. 55, 29 C. C. A. 14; Williamson v. Monroe (C. C.) 101 Fed. 
322; Wagner v. Baird, 7 How. 234, 12 L. Ed. 681; Billings v. Smelt- 
ing Co., 2 C. C. A. 252, 51 Fed. 338, 348. 

The claim that Olivier is bound by his élection is in effect a claim 
that he is, in equity, estopped from now asserting his right to the re- 
turn of the entire proceeds of his check. The answer, in fact, pré- 
sents the défense in that form. The answer asserts that Olivier, on 
account of the facts stated, "is thereby forever estopped from alter- 
ing his position in relation to said claim, and from attempting to 
avoid the effect of the settlement thereof which he has voluntarily ac- 
cepted and made with this respondent." A brief examination of 
this défense will show the absence of several éléments essential to 
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create an équitable estoppel., Thj& will be évident from an attempt ; 
toîapply fche définition iof équitable* estoppel, as given by modem au- 
thorities, to the facts «f tbis case. yPomeroy says: 

"Equitable estoppel ia tbe effect of tbe voluntary conduct of a party, whereby 
he is absokrtely precludéd, both at law and in equlty, fronï asserting rights 
which inight perhaps hâve, otherwise esisted, elther of property, of contract, 
or of remedy, a& against anpther persoa who bas In good faith, relied upon such 
conduct, and bas been led thereby to change bis position for the worse, and 
wbo on bis part acquires some correspônàliôg right èitber of property, of con- 
tract, or ôf remedy." 2 Pom; Eq. Jur. § 804; 

The position of the receiver has not been changed by any act of 
the appelleé. The receiver bas not in good faith acted on any rep- 
résentation or act of the appelleé so, ihat the change of position on 
the part of the appelleé will injuriously affect the rights of the re- 
ceiver or of those whoni he représente. It could not hâve been 
Olivier's purpose to eleçt to prove bis claim for the proceeds of 
the check as a gênerai creditor beqause he thought he would ob- 
tain a larger dividend in that way. He could, of course, as a gên- 
erai credjtor, or as a privileged creditor or claimant, receive no 
more than the amount of the check. If the bank was able to pay 
its debts in full, he, as a général creditor, would be paid in f ull ; 
and, if the assets were not sufficient to pay in f ull, he, as a gênerai 
creditor, would receive only a pro rata share. On the other hand, 
as a preferred creditor he would pbtain in full the amount of the 
check. It is, tberefore, elear that be did not elect to prove the 
claim as a gênerai creditor with the expectation that be would ob- 
tain more than if he claimed a return of the amount of the check. 
The évidence shows that; bis original purpose was to claim as a 
privileged creditor, and he had said to the receiver that "he thought 
the money ought to be returned, because the bank had no right to 
receive the deposit," but,, on the assurance of the receiver that the 
collection had passed into the gênerai fund, he proved the claim 
as a gênerai creditor, The acts or représentations of Olivier will 
not create an estoppel against him, and in favor of the receiver, 
unless the reqeiver was deceived or misled. If the receiver was cog- 
nizant of the facts, he cannot claim to hâve been misled or deceived, 
and cannot urgean estoppel on account of the appellera conduct, 
which indicated a différent state of facts. 2 Pom. Eq. Jur. § 810. 
The record leads us to believe that the receiver must hâve known 
when and under what circumstances the check was collected. He 
should not hâve treated the collection as a part of the gênerai as- 
sets of the bank. Having knowledge of the real facts, be cannot 
claim to hâve been misled by Olivier's proving the collection as a 
part of his account against the bank. It cannot, we tbink, be 
fairly claimed that Olivier, with full knowledge of ail the facts, 
and without inducement or suggestion on the part of the receiver, 
so conducted himself in the assertion of his claim and the receipt 
of the dividends that it would now be contrary to equity and good 
conscience for him to be allowed to allège and prove the truth. The 
doctrine of équitable estoppel, tberefore, should not be applied to 
this case. 2 Pom. Eq. Jur. §§ 805, 808, 809. 



KICHARDSON V. OLIVIER. 283 

Some observations were made by the suprême court in the case 
of Dickson v. Patterson, 160 U. S. 584, 592, 16 Sup. Ct. 373, 40 L. 
Ed. 543, that seem pertinent to the instant case. That was a suit 
brought to procure a decree to rescind certain sales of real estate 
on the ground of fraud. The plaintiff and the défendant had been 
dealing in real estate together. They had made purchases and sales. 
The plaintiff had received some money from the défendant on a sale 
made by the latter on their joint account. Later he filed a bill to 
set aside the sale. The court below dismissed the bill on the ground 
that the plaintiff had eleeted to retain what he had received from 
the sale of the land in question, and to pursue his claim for moneys 
claimed to be still due. The circuit court held that after the alleged 
fraud came to his knowledge he was bound to promptly make his 
élection, and, having eleeted to let the sale stand, he could not 
thereafter maintain an action to set it aside. The bill having been 
dismissed for thèse reasons, which we hâve very briefly stated, an ap- 
peal was taken to the suprême court. The suprême court reversed 
the decree of the circuit court, and laid much stress on the fact 
that Patterson's action had induced or caused the conduct of Dick- 
son which was insisted on as an élection. The court said : 

"But there are other considérations which preclude Patterson from insisting 
that Dickson made his élection of remédies, and must abide by that élection. 
During the correspondance that took place between the parties in 1886, Dick- 
son, so far as the record shows, was not aware that the sale and conveyance 
to Boebme was merely fictitious, and in exécution of Patterson's scheme to 
defraud him. Patterson assured him that the sale was a real one, and there 
is no proof to show that Dickson at the time knew or believed anything to the 
contrary. If it was a real sale, Dickson, having joined in the deed to Boehme, 
could not go behind it, unless he could show that the latter did not purchase in 
good faith. But, from what Patterson wrote to him, he had no reason to 
doubt the validity of the sale to Boehme. Besides, Patterson induced Boehme 
to inform Dickson by letter that the amount paid was only $6,000, and that it 
was changed in the deed to $10,000 at his (Boehme's) request, and that Patter- 
son was an honest man, with a good réputation. AH this was well calculated 
to make the impression upon Dickson that the only relief he could hâve against 
Patterson toas to obtain an accounting, and a decree or judgment for such ad- 
ditional sum as was justly due him." (The italics are ours.) Dickson v. Pat- 
terson, 160 U. S. 584, 591, i6 Sup. Ct. 376, 40 L. Ed. 548. 

The court held that, no rights of innocent third parties having 
intervened, the plaintiff ought not to be denied the fullest relief 
to which, according to the principles of equity, he was entitled. 
We think this case is instructive, as tending to show that a plaintif 
should not be held to hâve made an élection which créâtes an estop 
pel against him if his conduct in making such élection was in anj 
way influenced by the acts of the défendant. Car one doubt, to 
apply the language of the suprême court, that what Richardson, 
the lawyer and receiver, said to Olivier was well calculated to make 
the impression on the latter that the only relief he could hâve against 
the receiver of the bank was to obtain a pro rata distribution by 
proving his claim as a gênerai creditor? 

The learned counsel for the appellant has cited many cases on 
the point now under discussion. We shall briefly comment on the 
two cases which he has selected as being nearest in point. One of 
the cases so selected is Nanson v. Jacob, 93 Mo. 344, 345, 6 S. W. 
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246, 253, This was an action of trover for the conversion of a nim- 
ber of. Baies of hops. The court first held that a demurrer to the 
évidence should hâve been sustained because no conversion was 
proved, because "a mère bailee, whether common carrier or other- 
wise, is guilty of no conversion, though he receive property from 
one not rightf ully entitled to possession, and, acting as a mère con- 
duit, delivers it in pursuance of .the bailment, if this is done before 
notice of the rights of the real owner." This ruling really disposed 
of the case, but the court further considered the effect of obtaining 
a judgment as on contract for the value of the hops, saying: 

"There was error committed In regard to the allowance of the claim présentée! 
to the assignée of Jacob, in regard to the force and effect of said allowance. 
That allowance was, to âll Intents and purposes, a judgment, appealable from 
as such, and eonclusive as such. The officiai record of the assignée shows 
positively thaï he ref used to allow the claim on the hasis of a conversion, but 
allowed it as on account The record of the assignée also shows that Jacob 
was adjudged by the assignée entitled to a réduction of two and a half per cent, 
commission on the hops, and the claim was then allowed (i. e. with such a dé- 
duction), and it was admitted on the trial that plaintiffs had received several 
thousand dollars on the allowed claim; and at that time the assigned esta te of 
Jacob was stiil unsettled, and it did not appear what additional payment would 
be made on account of allowance. In such circumstances as the foregoing, the 
conversion, if any had occurred, must be deemed as waived. Clearly, the 
plaintiffs could not hâve two strings to their bow,— could not ratify the act 
of Jacob, on the one hand, by having their claim allowed in the ordinary way, 
with a déduction of commissions, and then, on the other hand, proceed as for a 
conversion. The two proceedings were entirely incompatible. The plaintiffs 
were put upon their élection to choose which remedy they would pursue, and, 
having elegfed to go before the assignée .as aforesaid, were necessarily precluded 
from any ptber or further remedy." 

The court added that: 

"Any other theory announces this remàrkàble resuit: that Jacob is allowed 
a commission of two. and a half per cent, on the value of the hops he is alleged 
to hâve converted tortiously." 

And after quoting a number of cases involving the sales of Per- 
sonal property, in which plaintiffs were not permitted to sue for 
the priée and also sue for the property or for its conversion, the 
court added : 

"For the inost obvious reasons, then, the plaintiffs could not with one hand 
gather in the proceeds of the hops in the assignee's court, and with the other 
hand tate the hops or their proceeds in the circuit court." 

The case pf Burrows y . Johntz, 57 Kan. 778, 783, 48 Pac. 28, ia 
the other case cited in the brief tor appellant. In this case the 
claim, was first allowed as a debt against the estate in the hands 
of the assignée. Under the Kansas laws, on the allowance of the 
claim it "became in effect a judgment." After the créditer had in 
this way obtained judgment as a créditer, he sought to obtain a 
préférence by showing that he was entitled to a return of the en- 
tire f und on which his debt was baged. The court held that the claim 
as last asserted was barred by the Kansas statute of limitations of 
three years. The court further held that the trust sought to be en- 
f orced could, r not be established because the évidence was not suffi- 
cient on a vital point. The court said: 
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"It Is impossible to say, from the record, with certainty, that the assignée 
ever got thèse funds in any form. A trust is not imposed on the assignée 
unless the funds of the plaintiff actually came into his hands in their original 
form, or commingled with the estate, or had been used by the assignée to swell 
and increase the estate which passed by the deed of assignaient." 

It was after disposing of the case on thèse vital points that the 
court made the observations about the élection of remédies, and 
held that the claimant's élection to prove his claim as a gênerai 
creditor was conclusive against him in his effort to establish the 
trust. 

It will be observed that in both of the cases mainly relied on by 
the appellant the élection made was held to hâve been, under the 
local law, in effect the bringing of a suit and the obtaining of a judg- 
ment. In neither case was the point concerning the doctrine of 
élection necessary to a décision of the case. The défendant in nei- 
ther case did anything to cause the claimant to présent his claim 
as a gênerai creditor. We do not question that the court in each 
of thèse cases arrived at a correct conclusion, but neither of them 
can be considered as controlling authority in the présent case. 

It is not feasible to comment on ail the cases winch counsel cite 
as bearing on the question of élection and estoppel. Many of them 
assert well-recognized principles applied to plain cases, — cases where 
the plaintiff has brought a suit on a contract, and subsequently 
sought to avoid the same contract, and cases where a plaintiff has 
sued for the purchase money of chattels, and afterwards, in another 
suit, claimed the chattels themselves. In many of the cases the 
élection of the plaintiff has put the défendant to costs, and placed 
him in a position he would not hâve occupied except for such élec- 
tion. In some of the cases the rights of innocent third parties 
hâve intervened, based on the plaintiff's élection. Ail such cases 
may easily be distinguished from the instant case. In this case no 
suit was brought, except the one now trying. The plaintiff only 
proved a claim which he was required to prove by statute, and 
included in the proof the collection in dispute. Whether he claimed 
as a common creditor, or sought to obtain the entire collection, what 
he asked for in either case was the money. The case is not analo- 
gous in that respect to cases where a plaintiff must elect to sue for 
or claim spécifie property or its price. In this case, clearly, he was 
in some measure indu* ad to take the course he took by the receiver's 
statement. The dividends he received, even if not returned as they 
were, would hâve been only a part payment on the entire sum that 
he was entitled to receive. There is not that incompatibility that 
would exist in a case where a plaintiff sought to gather in with 
one hand the property he had sold, and its purchase money with the 
other. The plaintiff hère has only sought to obtain the money. The 
receiver was not deceived or misled. His position was not altered 
to his détriment. The rights of no third person hâve intervened. 
Olivier did not seek any advantage. He presented his claim in the 
first instance in a way which could not by possibility give him more 
than he will obtain by his suit. He acted in good faith and with 
no improper motive. Ail thèse considérations — not any one of them 
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alone — constrain us tô hold that' Olivier made no such élection as 
to créa te an estoppel against him. The decree of the circuit court 
is affirmed. 



SEA INS. CO. OP LIVERPOOL, ENGLAND, Limited, v. JOHNSTON et al. 

(Circuit Court of Appeals, Fifth Circuit. December 11, 1900.) 

NO. 961. 

1. Insurance— Rescission op Contract. 

A provision of an Insurance policy giving either party the right to can- 
cel the same on 30 days' notice to the other does not prevent the parties 
from rescinding the contract by mutual consent at any time without such 
notice. 

2. Same— Conbtbuction op Correspondance. 

An insured flrm holding an open policy wrote the insurer returning a 
bill for premiums earned, and asking a réduction in the same, stating that, 
unless the rate were reduced, they "could not go on," as their business 
would not stand such a rate. The insurer answered, again sending the 
bill, stating that it could not make the réduction, and asking that, if the 
insured decided not to continue using the policy, it be returned. The 
insured replied, inclosing the policy and a check for the amount of the 
bill, saying: "We inclose check and policy, which we suppose will con- 
clure the whole matter. If we are mistaken, please return the check." 
The check was retained and cashed. Edd, that the effect of such cor- 
respondence was to rescind the contract of insurance by mutual consent. 
8, Trial— Province of Codrt and Jury— Construction of Written Evi- 
dence. 

Where the détermination of a case dépends upon the construction of 
written correspondence, the genuineness of which is conceded, in connec- 
tion with faets which are undisputed, and the oral évidence is such that 
différent inferences cannot be drawn from it, it is the duty of the court on 
fequest to direct the verdict 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

E. B. Kruttschnitt (E. H. Farrar and B. F. Jonas, on the brief), 
for plaintiff in error. 
J. D. Eouse (Wm. Grant, on the brief), for défendants in error. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is an action on a fire insurance 
policy, and is brought by Johnston Bros., a commercial flrm com- 
posed of Charles A. Johnston, a citizen of the state of Mississippi, 
and Harrison R. Johnston, a citizen of the state of Alabama, against 
the Sea Insurance Company, Limited, of Liverpool, England, a cor- 
poration created and existing under the laws of Great Britain. The 
policy sued on was issued August 31, 1898, by the Sea Insurance 
Company to Johnston Bros, to insure them against loss or damage 
of their cotton by flre during the year following the date of the 
policy. It was an open policy, and was to cover cotton to be after- 
wards declared by the insured. Johnston Bros., having 4,000 baies 
of cotton at West Point, Miss., declared 2,000 baies of them as cov- 
ered by the policy. This déclaration contained no spécifie descrip- 
tion of the cotton. Johnston Bros, were authorized by the terms of 
the policy to issue certifleates under it for such cotton as they might 
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ship on. their own account or for others, making the loss, if any, 
payable to the holders of the certiûcates. Thèse certificates, when 
issued, and proper notice thereof given to the insurance company, 
became separate obligations, — "petite policies," — and were payable 
and enforceable just as a coupon would be separately payable and 
enforceable when clipped from the bond. A number of baies of cot- 
ton were insured under such certificates issued by Johnston Bros. 
It is conceded by both parties that such certificates created distinct 
obligations. This controversy has no référence to them. The pre- 
miunis on those certificates which Johnston Bros, had issued were 
included in the bill rendered by the insurance company on January 
14th up to that date, and such premiums were paid by the check in- 
closed in the letter of Johnston Bros, of February 21st. The entire 
contents of thèse letters will be stated later. No premium had been 
paid on the main policy, — the one in suit. Thèse certificates, or 
petite policies, are not involved in this action. On the 6th of March, 
1899, Johnston Bros, having then about 1,376 baies of cotton at 
West Point, Miss., the same were destroyed by fire, resulting in a 
loss of about |47,099.17. This loss was covered by insurance in the 
Atlantic Mutual Insurance Company of New York to the amount of 
|25,000. This action is to collect the remainder of such loss, $22,- 
099.17, with. interest at 6 per cent, per annum from March 20, 1899. 
The insurance company admitted in its answer the exécution of the 
policy, but alleged that prior to the fire on March 6, 1899, the policy, 
by the mutual agreement of the parties, had been surrendered and 
rescinded, and ail obligations thereunder terminated; and that, if 
the policy had not been so terminated and annulled, no cotton or 
other property to which the policy had ever attached wae included 
in the cotton alleged to hâve been destroyed by fire. Upon this pé- 
tition and answer the case was tried before a jury. A verdict for 
Johnston Bros, for $22,099.17 was found, and from a judgment 
thereon the Sea Insurance Company sues out this writ of error. 

The unmaking of a written or oral contract is, of course, within 
the power of those who made it. The parties who make the con- 
tract can rescind it, but it requires, to accomplish this, the same 
concurrence of their wills which is required to make a contract. 
Mutual release from the old contract is an adéquate considération 
for the rescission. This doctrine is applicable to the contract of in- 
surance. Bish. Cont. (2d Ed.) §§ 812, 813, 815; Joyce, Ins. § 1637; 
May, Ins. (4th Ed.) § 67. The contract of insurance in this case 
contains this language: "Either party at liberty to cancel upon 
giving 30 days' written notice to that effect, but without préjudice to 
any risk pending at the termination of that period." This provision 
is intended to authorize either party to cancel the contract without 
the consent of the other. It has no bearing on the question of re- 
scission by mutual agreement. In Insurance Co. v. Phinney, 178 IJ. 
S. 327, 20 Sup. Ct. 906, 44 L. Ed. 1088, the court was dealing with a 
case in which a state statute was cited which declared that no life 
insurance company doing business in that state should hâve power 
to déclare forfeited or lapsed any policy hereafter issued or re- 
newed by reason of the nonpayment of any annual premium. The 
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court teld that, if such statute was controlling in the case, it did 
notprevent the parties from dealing with the contract of insurance 
as with any other contract; and that, if they chose to abandon it 
by mutual agreement, their action was conclusive notwithstanding 
the statute. It is clear, we think, that the provision which we hâve 
quoted from the policy does not prevent the parties from rescind- 
ing it as they could rescind any other contract. Albert Willcox & 
Co. were the authorized agents of the Sea Insurance Company to 
make thé contract of insurance in question, and were fully authorized 
to represent that company in ail things connected with the policy. 
The following correspondent between Johnston Bros, and Albert 
Willcox & Co. was made an exhibit to the answer of the insurance 
company, and offered in évidence on the trial of the case: 

"Columbus, Miss., January 24, 1899. 
"Messrs. Albert Willcox & Company, New York, N. Y.— Dear Sirs: The 
gross of your blll as rendered January 14 struck us at sight as belng ex- 
cessive for the amount of business dorie. Upon investigation we flnd the 
rate in excess of the rate sheet you gave us and from si/ 100 to «Vioo in ex- 
cess of what we get from the Atlantic Mut. When you sent us the rate 
sheet on September 9, yoû stated that the rates were higher, and you would 
alter them later to whatever we had quoted from other companies. We in- 
close your bill, and will thank you to make at least 33% % réduction; else we 
cannot go on, as business will not stand any such rate. 

"Yours, very truly, Johnston Bros." 

"New York, 7th February, 1899. 
"Messrs. Johnston Bros., Columbus, Miss.— Dear Sirs: We duly received 
your favor of the 24th ult., and hâve been going into the matter of your pre- 
miums. We regret that it is quite impossible for us to compete with the 
rates of the Atlantic Mutual. Shippers, as a rule, flnd it quite impossible to 
use the policy of this company; but, if you are able to do so with satisfaction, 
we fear that we cannot hope to competé with the rates. You refer us to our 
letter of the 9th September, and say that we would alter the rates to what- 
ever you had quoted from other companies. We hâve referred to our letter, 
and we cannot see that we made such a statement. We said that we in- 
closed a scale, which was the lowest that had beea so far issued, and that, 
should any réduction be made later on, we would promptly advise you. No 
material réductions, however, hâve been made by any of the' stock companies, 
and, as we hâve said before, we cannot obtain with the stock companies rates 
as low as you can get from the Atlantic Mutual, and it is fortunate for you 
if you can use their policy. We think that we may possibly be able to secure 
you a réduction ofi/i 8 % ail around if your business is continued with the 
Sea Insurance Co., but, if you décide not to go on using this policy, we fear 
it will be impossible to make any réduction, and we would kindly ask you to 
return your policy, as under it the Sea Insurance Co. are entitled to insurance 
on ail the shipments you hâve made. We return you our bill, which we can 
reduce by i/ie % if we continue your business. We should be obliged if you 
would kindly send us a check to balance the account. 

"Yours, very truly, Albert Willcox & Co., per Douglas Franks." 

"Columbus, Miss., Feb. 21, 1899. 
"Messrs. Albert Willcox & Co., New York, N. Y.— Gentlemen: Your favor 
of the 7th instant was duly received. This reply has been delayed by the 
writer's absence the past ten days. The rates you charge are not only in ex- 
cess of the Atlantic Mutual, but of those given by such companies as the 
North American to our competitors, and it will be impossible for us to go 
on with such a handicap. The letter that we referred to was a personal one 
to the writer, which we inclose, and will thank you to return. We inclose 
check and policy, which we suppose will conclude the whole matter. If we 
are mistaken, pleàse return the check with inclosed letter. 

"Yours, very trulyj Johnston Bros."' 



SEA INS. CO. V. JOHNSTON. 289 

The évidence shows without conflict that Albert Willcox & Co. 
collected on the 23d or 24th of February the check inclosed in the 
letter of February 21st, and that the policy returned to them re- 
mained in their possession. No other correspondence passed between 
the parties until after the fire. It is contended by the plaintif in 
error that it was the duty of the circuit court to décide whether 
the three letters rescinded the contract of insurance. It is con- 
tended by the défendant in error that that question was properly 
submitted to the jury by the trial court. It is unquestionably the 
gênerai rule that written évidence should be construed by the court. 
In Levy v. Gadsby, 3 Cranch, 180, 2 L. Ed. 404, Chief Justice Mar- 
shall said that no principle is more clearly settled than that the 
construction of a written évidence is exclusively with the court. 
There are cases where writings are properly left to the jury to dé- 
termine their meaning, — writings in which the words used hâve dif- 
férent meanings, and the whole is capable of différent interpréta- 
tions according to circumstances not made certain by the oral évi- 
dence. Brown v. McGrann, 14 Pet. 479, 10 L. Ed. 550. And where 
the effect of a written agreement collaterally introduced as évidence 
dépends not merely on the construction and meaning of the instru- 
ment, but upon extrinsic facts and circumstances, the inferences of 
fact to be drawn from it must be left to the jury. Barreda v. Silsbee, 
21 How. 146, 16 L. Ed. 86. But thèse modifications of the gênerai 
rule hâve no application to a case where the writings are free from 
such obscurities, and are not introduced collaterally, but form the 
basis of the suit or of the défense. In IT. S. v. Shaw, 1 Cliff. 317, 
Fed. Cas. No. 16,266, the question was whether the correspondence 
introduced in the case constituted a rescission of the contract. The 
court held, Clifford, circuit justice, delivering the opinion, that "the 
court, and not the jury, must construe the correspondence, although 
it may extend over a considérable length of time, and embrace a 
great variety of circumstances." In Bliven v. Screw Co., 23 How. 
420, 16 L. Ed. 510, two letters were offered in évidence; one from- 
the plaintiffs to the défendants, and the reply of the défendants. 
The trial court construed thèse letters, stating their effect to the jury. 
This action was approved by the suprême court, Mr. Justice Clifford 
saying: 

"Written évidence, as a gênerai rule, must be construed by the court, and 
the first instruction was confined to that propose. It gives the true exposi- 
tion of the correspondence, and therefore is not the subject of error." 

A clear and elaborate statement of the rule is found in the case 
of Coddard v. Foster, 17 Wall. 123, 21 L. Ed. 589. That case in- 
volved the construction of letters that had passed between the par- 
ties in référence to a previous contract which was rescinded. The 
court said: 

"Next error assigned is that the court erred in charging the jury that the 
correspondence showed an agreement between the parties distinct from the 
prior written agreement which was litigated in the equity suit, but the court 
ls of the opinion that the charge was correct, as it is well-settled law that 
written instruments are always to be construed by the court, except when 
they contain technical words, or terms of art, or when the instrument is in- 
troduced in évidence collaterally, and where its effect dépends not merely on 
105 F.— 19 
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tîif' construction and meaning of thé Instrument, but upon extrinsic facts and 
CiwuÉiJBtariees, in which case the inference to be drawn from rtniust be left 
to the; jury. Where the question was whether tbere was a eontract between 
two parles to be deduced from correspondence, Parke, B., said: 'The law, I 
take it, tb be this: that it is the duty of the court to construe ail written in- 
struments. If there are péculiar expressions used in the instrument, which 
hâve, ih'particular places or trades, a known meaning attached to them, it is 
for the jury to say what is the meaning of those expressions, but it is for 
the court to décide what is the meaning of the eontract' Contracts are fre- 
quently made by correspondence between the parties, and in such a state of 
the évidence it was held in the case' of Begg v. Forbes, 30 Eng. Law & Bq. 
508, that the question waB exclusively for the court; Jervis, 0. J., remarking, 
'Surely, the construction of written documents is for the judge, whether many 
or few iji number.' Exceptional cases arise where the eontract rests partly 
in the correspondence and partly in oral communications, ta which it is held 
that the question whether or not there is a eontract is a question for the jury. 
Courts of justice, however, are not denied the same light and information the 
parties enjoyed when the eontract was executed, but they may acquaint them- 
selves with the persons and circumstances that are the subjects of the state- 
ments in the written agreement, and are entitled to place themselves in the 
same situation as the parties who màde the eontract, so as to view the cir- 
cumstances as they viewed them. and so to Judge of the meaning of the words 
and of the correct application of the language to the things described." 

The letters in évidence in this case are not introduced collaterally. 
They are made exhibits to the defendant's answer. This défense 
is as distinctly founded on the letters as the suit is founded on the 
policy. In a jurisdiction where the System of pleading permitted 
it a spécial plea of resçission would hâve been filed, setting out the 
three letters, and alleging that the check inclosed in the letter of 
February 21, 1899, was accepted and collected, and the policy re- 
tained by the insurance company. If the insured was advised that 
srich correspondence and facts were not a rescission, a demurrer 
would hâve been filed to such. plea. The question then without 
doùbt would hâve been bne of law for the court to décide, — whether 
the letters and facts siated in the plea constituted a rescission. 
The letters are bef ore thé court, under the System of pleading proper 
within the jurisdiction, as exhibits to the answer and as évidence. 
Their authenticity is admitted. The additional fact of the receipt 
and acceptance of the check is also undisputed. The resuit, then, 
depending on the written évidence and the other undisputed facts, 
it seems to us clearly a question of law for the court to décide 
whether or not they constitute a rescission of the eontract of in- 
surance. In the letter of January 24th Johnston Bros, complain of 
the rates charged on the policy, and request a réduction of 33£ per 
cent, in the bill rendered; else they could not go on, as the business 
would not stand the rates charged. Willcox & Co., in their answer 
on February 7th, décline to make the réduction requested, but state 
that they might get a réduction of one-sixteenth per cent, ail around 
if business were continued with the Sea Insurance Company; "but," 
they added % "if you décide not to go on using this policy, we fear 
it will be impossible to make any réduction, and we would kindly 
ask you to return your policy." The bill was returned to Johnston 
Bros, in this letter. The offer was made to reduce it by one-six- 
teenth per cent, upon condition that "we continue your business." 
Johnston Bros, reply to this letter, inclosing a check for the full 



SEA INS. CO. V. JOHNSTON. 291 

amount of the bill, declining to accept the offered réduction, and 
returning the policy, which they say "we suppose will conclude the 
whole matter." This correspondence begins with an expression of 
dissatisfaction with the charges made, and with the significant state- 
ment, returning the presented bill and asking for a réduction, that, 
if the réduction is not made, "we cannot go on, as business will not 
stand any such rate." That letter clearly means that the writers 
would stop business with the Sea Insurance Company unless the de- 
sired réduction was made. Willcox & Co. so interpret it. They an- 
swer proposing the smaller réduction, and, if the concessions be not 
accepted, they ask a return of the policy "if you décide not to go 
on using it." To transpose the parts of the sentence, it reads, "We 
would kindly ask you to return your policy * * * if you décide 
not to go on using it." To return the policy, even in silence, in 
answer to this letter, would be to say, "We hâve decided not to go 
on using it." The offer to reduce the bill "if we continue your busi- 
ness" is met by the significant refusai to accept the réduction, which 
implies that the business was not to be continued. But Johnston 
Bros, conclude their letter with words which show how they under- 
stand the effect of the correspondence, "We inclose check and policy, 
which we suppose will conclude the whole matter." We condense 
thèse letters into their substance, so far as they bear on this ques- 
tion: The insured writes: "Unless you reduce rates 33J per cent., 
we cannot continue business with you." The insurance company 
replies: "We cannot make that réduction. If you décide not to use 
the policy, return it. Will reduce bill one-sixteenth per cent, if we 
continue your business." Insured answers : "We inclose check [for 
full amount of account]. We return the policy. This, we suppose, 
>vill conclude the whole matter." When the Sea Insurance Company 
asked a return of the policy if the insured was not going to use it, 
it was an offer, we think, to rescind the contract of insurance. 
When the insured posted a letter which was to conclude the whole 
matter, and which inclosed the policy, returning it, as requested, 
we think the contract of rescission was complète. This last letter 
was an acceptance of the offer to rescind. Tavloe v. Insurance Co., 
9 How. 390, 13 L. Ed. 187; Utley v. Donaldson, 94 U. S. 29, 45, 24 
L. Ed. 54; Patrick v. Bowman, 149 U. S. 411, 424, 13 Sup. Ct. 811, 
866, 37 L. Ed. 790. Such, unquestionably, is the effect of the accept- 
ance by the insured of the proposition if the acceptance is unquali- 
âed. The minds of the contracting parties must meet in this case 
as in that of other contracts. The last letter of the insured, after 
concluding the whole matter, added, "If we are mistaken, please re- 
turn the check with inclosed letter." Does the addition of thèse 
words alter the légal effect of the acceptance? Under some cirauu- 
stances that might be an important question, but in the attitude 
of this case it cannot affect the resuit. If that addition to the let- 
ter prevented the acceptance from being absolute, how long did it, 
on the facts of this case, keep the agreement from taking effect? 
If the contract was not closed by the letter, what was needed to 
close it? It may be conceded, for the sake of argument, that, if 
the check had been returned to Johnston Bros., the contract of re- 
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scission would liave been incomplète, but it must be admitted that, 
if the check was accepted and collected, and not returned, the con- 
tract of rescission was then, if not before, completed. The évidence 
shows without conflict or dispute that the check was not returned, 
but was applied to the payment of the account immediately after 
it was received. If the policy, instead of being an open policy, had 
described spécifie property as insured, and if, after the foregoing 
correspondent had occurred, premiums had accrued, and the insur- 
ance company had sued Johnston Bros, for the amount due, and 
Johnston Bros, had defended on the ground that the contract was 
rescinded, could there be a recovëry? They would say in défense 
of such suit that "différences arose between us. We asked for a 
réduction in rates. You declined togive it, and asked for a return 
of thë policy. We returned it. You now hâve it. We wrote you, 
sending a check to pay a bill, when we returned the policy, saying 
that tnï'8 closed the whole matter. We added that, if we were mis- 
taken, please return the check. You did not return, but collected, 
the check,. and applied it to the payment of the account." We can- 
not think that, on thèse facts, Johnston Bros, could be required to 
pay preiniums on the policy. Their letter surrendering the policy, 
with the other admitted facts, would be a conclusive défense against 
such suit for premiums. This correspondence could not be so con- 
strued as to make the surrender of the policy relieve the insured 
from paying premiums, and yet make the insurance company liable 
if a loés occurred. We think that the circuit court should hâve held 
that the contract of insurance had been rescinded by mutual agree- 
ment. 

Where the case dépends on correspondence, the genuineness of 
which is conceded, and on oral évidence about which there is no 
conflict, and where such oral evidéhee is of a kind that différent in- 
f erences caïinot be drawn from it, it is the duty of the court, on 
request, to direct the verdict. If it would be the duty of the court 
to set aside a verdict if f ound for the plaintiff, the court should 
direct the jury to find a verdict for the défendant. Pleasants v. 
Fant, 22 Wall. 116, 22 L. Ed. 780. The évidence of the witness 
Johnston as.to his intention in writing the letters cannot be received 
to affect thë plain meaning of the letters. Hinds v. Keith, 6 C. C. 
A. 231, 57 tfed. 10, 13; Burke v. State, 71 Ala. 377, 382. If such 
évidence is admitted in the case without objection, it is to be dis- 
regarded by the appellate court in construing the written contract. 
Moody v. liïcCOwn, 39 Ala. 586. On the question undei* discussion 
— the question of rescission— there is no conflict in the légal évi- 
dence. It dépends on the correspondence, with nothing needed to 
supplément it, unless, perhaps, the conceded fact of the acceptance 
and collection and fàilure to return the check inclosed in the let- 
ter of Febrttary 21st. The circuit court should hâve granted the 
request of thé Sea Insurance Company, and directed the jury to flnd 
a verdict for thë défendant. 

We shall not comment on the othër défense presented — that no 
cotton to which the policy had attachèd was included in the cotton 
alleged by the plaintiff to hâve béen destroyed by are. We onlj 
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mention it to say that we hâve given careful attention to the ar- 
guments of counsel on this question, but we refrain from express- 
ing any opinion on it, because the question may not arise on the 
same évidence in the next trial, and what we hâve said on the other 
défense may be found conclusive of the case. The judgment of the 
circuit court is reversed, and the cause remanded for a new trial. 



SOUER v. DE BAKY et al. 

(Circuit Court of Appeals, Fifth Circuit. December 11, 1900.) 

No. 966. 

Appeal — Review— Questions Determined on Former Appeal. 

Questions once considered and decided by an appellate court will not 
be re-examined on a subséquent appeal or writ of error in the same case. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

W. W. Howe (C. P. Cocke, on the brief), for plaintiff in error. 
J. D. Eouse (Wm. Grant, on the brief), for défendants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. This case is now before this court for the second 
time. The opinion of this court on the first writ of error contains 
a full statement of the case. De Bary v. Souer, 41 G. G. A. 417, 101 
Fed. 425. The case is now hère on the same facts. No new mate- 
rial question is raised. It is well settled that questions once con- 
sidered and decided by an appellate court will not be re-examined on 
a subséquent appeal or writ of error in the same case. Railway Co. 
v. Wilder, 41 C. C. A. 305, 101 Fed. 198; Supervisons v. Kennicott, 
94 U. S. 498, 24 L. Ed. 260. The judgment of the circuit court is 
affirmed. 



EVANS-SNIDER-BUEL CO. et al. v. McPADDEN et al. 

(Circuit Court of Appeals, Eiglith Circuit. November 19, 1900.) 

No. 1,403. 

1. CoïISTITUTIONAL LAW — IMPAIRTNG OBLIGATION OF CONTBACTS— ACTS OF CoN- 

GRESS. 

The constitutional inhibition agaiust the passage of laws impairing the 
obligation of contracts is a limitation upon the powers of the states, but 
not upon those of congress. 

2. Same— Contracts Protected— Judgments. 

A judgment is not a contract in such sensé that It is protected by the 
provision of the fédéral constitution against laws impairing its obligation. 
8. Same — Vested Rights— Attachaient Liens. 

Remédies, and those rights pertaining to the remedy, which are purely 
of statutory création, may be altered or abolished even after an action Is 
Instituted, provided an adéquate remedy remains for the enforcement of 
rights founded on contract; and congress, which is not prohibited from 
passing rétrospective or rétroactive laws, has power to devest or impair 
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an, attaehment lien acquired under a fédéral statute, at least until there 
ha» been an adjudication that adéquate grounds for the attaehment exist, 
and that the lien of the attaehment be enforced. 

4. Same— Rétrospective Statute— Aot Validating Mortgages. 

Act Feb. 3, 1897 (29 Stat. 510, c. 136), amending Mansf. Dig. | 4742, as 
in force in the Indian Territory, provides that, where the mortgagor of 
Personal property in the territory Is a nonresident, the mortgage shall be 
récorded in the judicial district In which the property is situated, and that 
"ail mortgages of personal property in the Indian Territory heretofore 
executed and récorded in the judicial district thereof in which the property 
was situated at the time they were executed are hereby validated." At the 
time of the passage of such act property covered by a mortgage which had 
been récorded as therein prescribed had been levied on by an attaching 
créditer of the mortgagor who had also taken judgment by default against 
the défendant, but the mortgagee had intervened in the action, claiming 
the property, and the issues between him and the plaintiff had not been 
tried or determined. Held, that the act, as retrospectively applied to the 
mortgage involved In the suit, was not unconstltutional, as depriving the 
attaching creditor of his property wlthout due process of law, since there 
had been no adjudication which gave him a vested rlght to subjeet the 
property to the payment of his debt, as against the mortgagee, which con- 
stituted "property" within thè meaning of the constitution, but the ques- 
tion of such right was pending In the suit and undetermined. 

5. Same— Construction of Législative Powers— Equitable Considérations. 

In determining whether a curative act intended to validate existing mort- 
gages 1s In violation of vested rlghts and unconstltutional as against at- 
taching creditors of a mortgagor, the courts may property consider the 
equities of the parties affected; and, where the act is clearly in the inter- 
ests of justice, and was designed and opérâtes to protect the parties having 
the hlghest équitable rights, they should construe the législative powers 
liberally to uphold it. 

Sanborn, Circuit Judge, dissentlng. 

In Errûr to the United States Court of Appeals in the Indian Ter- 
ritory. 

The record In this case discloses the following facts, in the light of which 
it is to be determined: On June 17, 1896, the Evans-Snider-Buel Company, 
the principal plaintiff in error, held two deeds of trust in the nature of mort- 
gages, one dated Aprll 23, 1896, and the other May 19, 1896, covering about 
6,775 head of cattle, whlch deeds of trust had been executed by John R. 
Blocker, who was at the time a résident and citizen of Bexar county, state 
of Texas. The cattle described and covered by the two deeds of trust were 
at the time in pasture near the town of Muscogee, In the Creek Nation of 
the Indian Territory. The deeds of trust were given to secure the payment 
of notes executed by John E. Blocker to the amount of about $130,000, which 
were held at the time by the Evans-Snider-Buel Company, and represented 
money that had been advanced by that company to Blocker to enable him 
to purchase the cattle in controversy. The testimony shows without any 
contradiction that Blocker had not advanced any money of his own to pur- 
chase the cattle, but that they had been acquired with funds fumished for 
that purpose by the Evans-Snider-Buel Company. Both deeds of trust were 
filed for record and were récorded, within a day or two after their exécution, 
in the clerk's office of the United States court for the Northern district of 
the Indian Territory, that being the district In which the mortgaged property 
was located. One of the mortgages— being the one that was flrst executed 
to secure notes to the amount of $122,184.60— waB also récorded, the day 
after it was executed, In Bexar county, Tes., where the mortgagor resided. 
On June 17, 1896, William McFadden & Son, the défendants in error, com- 
menced a suit by attaehment against John R. Blocker in the United States 
court for the Northern district of the Indian Territory upon a judgment in 
the sum of $55,875.71, which the attaching creditors had reeovered against 
John R. Bloqker in Jefferson county, Tex., on May 26, 1887. On June 29, 
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1896, they caused the writ of attachment in that suit to be levied on the cattle 
covered by the aforesaid deeds of trust, whlch were then in pasture near 
Muscogee, in the Indian Territory. At the time of directing the levy of the 
writ of attachment, McFadden & Son were aware of the existence of the 
two deeds of trust aforesaid, they having obtained a description of the cattle 
on which they directed the levy to be made by examining the description 
contained in said deeds of trust as then recorded in the Indian Territory. 
On July 14, 1896, the Evans-Snider-Buel Company gave bond as interpleader 
in the cause in the sum of $150,000, and, having given such bond in accord- 
ance with law, was permitted to retain possession of the attached cattle. 
The writ issued in the attachment suit was returnable on the 3d day of De- 
cember, 1896, and at the return term of the writ, to wit, on January 27, 

1897, the Evans-Snider-Buel Company filed its interplea in due form, assert- 
ing therein that the cattle were not subject to seizure and sale as the prop- 
erty of John R. Blocker, but were its property. Two days later, to wit, Jan- 
uary 29, 1897, judgment by default in the sum of $55,875.71 was rendered 
against J. B. Blocker in the attachment suit, he having failed to make answer 
to the eomplaint. Subsequently the issue arising on the interplea in the 
case as between the Evans-Snider-Buel Company and William McFadden & 
Son was twice tried, and resulted on each occasion in a verdict in favor of 
the interpleader and against the attaching creditor, which judgments, how- 
ever, were in each instance reversed on appeal by the United States court 
of appeals in the Indian Territory. The opinion of that court on the first 
appeal is reported in 48 S. W. 1043. On the last reversai the United States 
court of appeals in the Indian Territory rendered a judgment in favor of the 
attaching creditors and against the interpleader and the surettes on its bond 
in the sum of $72,250.35. The interpleader has brought the case to this court 
for review. 

U. M. Rose and H. M. Pollard (C. B. Stuart, W. E. Hemingway, 
and G. B. Rose, on the brief), for plaintiffs in error. 

W. T. Hutchings and N. B. Maxey (J. B. Clayton, on the brief), 
for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Among the numerous chapters of Mansfield's Digest of the Laws 
of Arkansas which were extended over and put in force in the In- 
dian Territory by the act of congress of May 2, 1890 (26 Stat. 81, 95, 
c. 182), was chapter 110, entitled "Mortgages," which chapter con- 
tains, among others, the following sections: 

"Sec. 4742. Ail mortgages, whether for real or Personal esta te, shall be 
proved or acknowledged in the same manner that deeds for the conveyance 
of real estate are now required by law to be proved or acknowledged; and 
when so proved or acknowledged shall be recorded— if for lands, in the county 
ot counties in which the lands lie, and, if for Personal property, in the county 
in which the mortgagor résides. 

"Sec. 4743. Every mortgage, whether for real or personal property, shall be 
a lien on the mortgaged property from the time the same is filed in the 
recorder's office for record, and not before; which filing shall be notice to ail 
persons of the existence of such mortgage." 

Prior to the adoption of the chapter concerning mortgages as the 
law of the Indian Territory, it had been decided by the suprême 
court of Arkansas in Main v. Alexander, 9 Ark. 112, that by force 
of the aforesaid sections a mortgage on personal property executed 
in that state was good as between the parties thereto, though not 
acknowledged and recorded; but that it constitutes no lien upon the 
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mortgaged property as against stpangers until it is acknowledged 
aad recorded in the mode prescribed by the statute, although they 
hâve actual notice of its existeïjce.; The doctrine last stated had 
beën reçpgnized and enforced in the state of Arkansas in several 
other cases prior to May 2, 1890, but in some cases — notably in 
Mitehell v. Wade, 39 Ark. 377, 386, Martin v. Ogden, 41 Ark. 186, 192, 
and in Ford v. Burks, 37 Ark. 91, 94 — it had been criticîsed as harsh. 
and unjust, and not in harmony with équitable principles as they pre- 
vail elsewhere. It had also been decided as early as 1886 in Watson 
v. Lumber Oo., 49 Ark. 83, 4 S. W. 62, that a foreign corporation, not 
being a résident of that state, could not exécute a mortgage on Person- 
al property located in that state which it owned, and, by placing it of 
record, create a lien which would be good as against strangers. In 
Main v. Alexander the controversy arose between a mortgagee whose 
mortgage was recorded, but not properly acknowledged, and a creditor 
of the mortgagor, who had attached the mortgaged property subsé- 
quent to the exécution and record of the mortgage; and it was decided 
that the lien of the attaching creditor was paramount. In the case of 
Watson v. Lumber Co. the controversy arose between a mortgagee who 
held a mortgage executed by a foreign corporation that was recorded 
in the coùnty where the property was situated and certain judg- 
ment creditors of the mortgagor company who had caused exécu- 
tions to be levied on the mortgaged property subséquent to the exé- 
cution and recording of the mortgage, and it was held that the lien 
of the judgment creditors was paramount to that of the mortgagee. 
On February 3, 1897 (29 Stat. 510, c. 136), congress passed an act to 
the following effect: 

"That section forty-sevçn hundred and forty-two of Mansfleld's Digest ol 
the Laws of Arfcânsas, heretofore put In force in the Indian Territory, is here- 
by amended by adding to said section the following: 'Provided, that if the 
mortgagor ls a non-resident of the Indian Territory the mortgage shall be 
recorded in the judlclal district in which the property ls situated at the time 
the mortgage ls executed. Ail mortgages of personal property in the Indian 
Territory heretofore executed and recorded in the Judicial district thereof in 
which the property was situated at the time they were executed are hereby 
valldated.*" 

As this statute in express terms validated ail mortgages thereto- 
fore made by nonresidents of thé indian Territory on personal prop- 
erty there located which had been recorded in the judicial district 
where the property was situated, and therefore embraced and vali- 
dated the two mortgages that had beën executed by J. It. Blocker 
in favor of the Evans-Snider-Buel Company, one of the principal 
questions discussed before this court concerns the power of con- 
gress to enact the statute aforesaid, and give to it such rétrospective 
opération. It will be observed that William McFadden & Son, here- 
af ter ref erred to as the attaching creditors, caused the writ of attach- 
ment in the action brought by them against J. R. Blocker, the mort- 
gagor, to be levied on the cattle that were conveyed by the mortgage, 
about seven months before the act of congress validating the mort 
gage was approved; also that the judgment by default was entered 
in that case against the attached debtor flve days before the law 
was enacted. But when the act was approved the interplea of the 
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Evans-Snider-Buel Company in the attachment suit was still pend- 
ing and undetermined, as well as when the judgment by default was 
taken, and no trial of the issue existing between the interpleader 
and the attaching creditors was had until several months thereafter, 
to wit, on April 20, 1897. 

We deem it wholly unnecessary to indulge in any extended dis- 
cussion of the question which. has been mooted whether the act of 
congress aforesaid impairs the obligation of a contract, and is for 
that reason void — First, because the inhibition against the exercise 
of such a power which is contained in section 10, art. 1, of the féd- 
éral constitution, is not addressed to the national législature, but 
to the législatures of the several states (Mitchell v. Clark, 110 U. S. 
633, 643, 4 Sup. Ct. 170, 28 L. Ed. 279; Légal Tender Cases, 12 Wall. 
457, 20 L. Ed. 287; Beach, Mod. Cont. § 1633); and, second, because 
no contract is disclosed by the record which the act of congress 
in question opérâtes to impair. It is true that the attaching cred- 
itors hâve a judgment against J. K. Blocker, and that judgments are 
sometimes termed "contracts of record"; but such gênerai state- 
ments mean only that the law will imply a promise on the part of 
a judgment debtor to pay a judgment that has been recovered against 
him, and that he may be sued in form ex contractu on such implied 
promise. A contract of that nature, however, which does not rest 
on the mutual assent of the parties thereto, but is forced upon the 
judgment debtor as the resuit of a légal implication, is not such a 
contract as the fédéral constitution was intended to protect against 
législation tending to impair its obligation. This proposition is well 
established by controlling authority. Louisiana v. Mayor, etc., of 
City of New Orléans, 109 U. S. 285, 288, 3 Sup. Ct. 211, 27 L. Ed. 
936; Garrison v. City of New York, 21 Wall. 196, 203, 22 L. Ed. 612. 
If the act of congress of February 3, 1897, above quoted, is invalid, 
it is made so by virtue of the fifth amendment to the fédéral consti- 
tution, which, in so far as it is pertinent hère, déclares that "no 
person » * * ghall be deprived of life, liberty or property with- 
out due process of law." This is a limitation on the power of con- 
gress, and the question is whether the attaching creditors will be 
deprived of a property right in the cattle which they hâve caused 
to be seized under the writ of attachment in their favor if the act 
is given effect according to the manifest purpose of the lawmaker. 

It is urged in behalf of the attaching creditors that the lien ob- 
tained by yirtue of the writ of attachment was of such a nature that 
it could not be impaired by an act of congress, even if it had been 
passed prior to the entry of the judgment by default against J. B. 
Blocker, the mortgagor; and certain authorities are cited in sup- 
port of that contention, notably Day v. Madden, 9 Colo. App. 464, 
48 Pac. 1053; Mulnix v. Spratlin, 10 Colo. App. 390, 50 Pac. 1078; 
Hall v. Stephens, 65 Mo. 670, 681; and Hannahs v. Felt, 15 Iowa, 
141; but three of thèse cases — the same being those that are first 
cited — were decided in states wbose constitutions at the time de- 
clared that "no * * * law rétrospective in its opération 
* * * shall be passed," and in two of the cases the ruling to the 
effect that the lien of an attachment cannot be devested by a legis- 
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lative enactment at any time af ter, the writ is levied appear to hâve 
been based mainly on the theory that to give an act of the législa- 
ture the effect of impairing an existing attachment lien would con- 
Ûict with the local constitutional provision last quoted. The Iowa 
décision in Hannahs v. Felt, supra, does not appear to hâve been 
made under the influence of such a constitutional -provision as has 
been adopted in Colorado and Missouri. In that case, however, the 
décision denying the efficacy of a législative act to discharge the 
lien of an attachment was based principally on the ground that the 
act under considération did not in terms attempt to devest such 
liens, but that its real purpose was to postpone for the time being 
sales of property belonging to persons in the military service, either 
under a mprtgage, or deed of trust, or by virtue of an exécution un- 
der a judgment or decree. In so far, however, as that décision 
lends support to the claim that an attachment lien cannot be im- 
paired at any time by législative action, even where the législature 
is not deprived of the power to pass laws that are rétrospective 
in their opération, it is not only opposed to the décision of this court 
in Bank v. Reithmann, 49 U. S. App. 144, 25 C. C. A. 101, 79 Fed. 
582, but to the décisions of other courts in cases where the ques- 
tion has been expressly raised and decided. Freiberg v. Singer, 90 
Wis. 608, 63 N. W. 754; Stephenson v. Doe, 8 Blackf . 508, 513. Con- 
sidered as an original proposition, the weight of reason, as well as 
the authorities on kindred questions, sustain the view that an at- 
tachment lien, at least until a final judgment is rendered in the case, 
may be impaired, displaced, or destroyed by législative enactments 
which are designed to bave that effect, and that attaching creditors 
hâve no just ground to complain of such législation. A writ of at- 
tachment is nothing more than a remedy afforded by law for the 
collection of a debt. It is like a capias ad respondendum, and a 
remedy of that nature may be abolished at any time by the legis- 
, lature which created it. The same proposition holds good with re- 
spect to ail laws which merely •provide remédies for the enforce- 
ment of rights or the redress of grievances. They may be modified 
or repealed without référence to the effect of such législation on 
pending actions, the only limitation on the power of the législature 
in this respect being that an adéquate remedy must remain or be 
provided for the enforcement of such existing rights as hâve their 
origin in private çontracts. In actions ex contractu litigants are 
not entitled to insist that they shall be afforded the same remédies 
«r be privileged to plead ail of the défenses that were available when 
the contract was made, or that hâve accrued subsequently under 
.existing laws; the rule being that remédies, and those rights per- 
taining to the remedy which are purely of statutory création, may 
be altered or abolished, even after an action is instituted, provided 
an adéquate remedy remains for rights founded on contract, and 
that some défenses, such as those existing under usury laws and 
those that hâve accrued under statutes of limitation, may be with- 
drawn, and .rendered of no avail. Thèse principles are so familiar 
that a few cases only need be cited in their support. Terry v. An- 
derson, 95 U. S. 628, 633, 24 L. Ed. 365; Campbell v. Mining Co., 
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83 Fed. 643, 645, 27 C. C. A. 646, 55 U. S. App. 150; Wilson v. Simon 

(Ma.) 45 Atl. 1022; Campbell v. Holt, 115 U. S. 620, 628, 6 Sup. Ct. 
209, 29 L. Ed. 483; Ewell v. Daggs, 108 U. S. 143, 151, 2 Sup. Ct. 
408, 27 L. Ed. 682; Morley v. Bailway Co., 146 U. S. 162, 168, 13 
Sup. Ct. 54, 36 L. Ed. 925; Von Hoffman v. City of Quincy, 4 Wall. 
535, 553, 18 L. Ed. 403; Butler v. Palmer, 1 Hill, 324, 329, 330; 
Curtis v. Leavitt, 15 N. Y. 1, 152, 153; Suth. St. Const. § 482. We 
are of opinion, therefore, that a législative body like the congress 
of the United States, which is not prohibited from passing rétro- 
spective or rétroactive laws, bas an undoubted power to devest or 
impair an attachment lien, at least until there has been an adjudica- 
tion that adéquate grounds for the attachment exist, and that the 
lien of the attachment be enforced. The power of congress to deal 
with a remedy which it has provided for the collection of a debt does 
not cease as respects a suitor who has simply taken the initial 
steps to avail himself of the remedy, but whose rights hâve not 
been flnally adjudicated. The power in question continues, in any 
event, until such time as, by making use of the remedy, the suitor 
has acquired a title to or an interest in spécifie property which 
the parties to the action are no longer privileged to deny. It is only 
at such period that his rights can be said to hâve become vested. 
Prior thereto they are merely conditional or inchoate. 

It is insisted, however, in behalf of the attaching creditors that 
they acquired a vested right or a vested interest in the cattle by 
the rendition of the judgment by default on January 29, 1897, which 
could not be impaired by a subséquent législative enactment, and 
that this proposition is tenable, even if it be true, as last above 
held, that prior to that time the lien of the attachment might hâve 
been displaced by an act of congress. With référence to this con- 
tention it may be said that it is undoubtedly true that by the ren- 
dition of the judgment by default Blocker, the défendant in the at- 
tachment suit, lost his right to challenge the existence of the grounds 
of attachment on account of which the writ had been obtained, as 
well as the right to deny the fact of his iadebtedness to the attach- 
ing creditors, or the amount thereof. Thèse were issues which the 
défendant in the attachment suit, and he alone, was entitled to raise- 
The Evans-Snider-Buel Company was not concerned therein; anâ 
it is doubtful, to say the least, if it was entitled to be heard with 
respect thereto, since its right to the cattle depended on other con- 
sidérations. But, be this as it may, the judgment by default did 
not détermine, as against the party last named, who had intervened 
in the attachment suit, as it had a right to do, and had denied the 
right of the attaching creditors to subject the attached property 
to the payment of their claims, that it could be so appropriated. 
That was an issue which remained to be tried when the act of con- 
gress of February 3, 1897, was approved, and it was in no wise af- 
fected by the judgment by default. It is difficult to understand, 
therefore, why the entry of that judgment changed the status of the 
case eo instanti as respects the interpleader, and deprived congress 
thenceforth of the power to enact a law which prior thereto it pos- 
sessed the power to enact. The interpleader's rights were not ad- 
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jndieated, since the judgment by default did not détermine thaf 
th^Uen asserted by thé attaching creditors upon the cattle in con- 
troversy was superior to the lien which was asserted by the inter- 
pleader. That question remained undecided, and was left open, 
after the judgment by default, for future considération and décision. 
The phrase "a vested right" has no very précise signification. It is 
an expression which is not used in the fédéral constitution, nor in 
any of its amendments; the language of the fifth amendment being 
that "no person * * * shall be deprived of * * * property 
without due process of law." In the law of real property — where it 
is most frequently employed — the word "vested" is used to define an 
estate, either présent or future, the title to which has become estab- 
lished in some person or persons, and is no longer subject to any con- 
tingence, And when the phrase "a vested right" or a "vested inter- 
est" is used in other relations it may with reasonable précision be 
held to mean some right or interest in property that has become âxed 
or established, and is no longer open to doubt or controversy. If the 
words in question are understood in that sensé, it cannot be said that 
tiie attaching creditors acquired a vested right to the cattle, as 
against the interpleader, by the judgment in their favor against 
Blocker. Instead, however, of seeking for an exact définition of the 
phrase in question, we think it will be more profitable for présent pur- 
poses to refer to some of the cases, and particularly to those which are 
of controlling authority hère, where it has been held that rights ac- 
quired in virtue of existing laws, and claimed to be vested, were not so 
far vested as to become property within the meaning of the fédéral con- 
stitution,, and to be for that reason beyond the reach of législative ac- 
tion. Thus, in the case of Morley v. Kailway Co., 146 U. S. 162, 13 Sup. 
Ct. 54, 36 L. Ed. 925, a judgment had been obtained, which, under ex- 
isting laws, bore interest at a given rate. After its rendition the 
législature reduced the rate of interest on judgments, doing so in 
language which made the act applicable to judgments that had been 
recovered before the act was passed. It was held that this law 
neither impaired the obligation of a contract nor deprived judgment 
creditors of their property without due process of law. In Camp- 
bell v. Boit, 115 U. S. 620, 628, 6 Sup. Ct. 209, 29 L. Ed. 483, the 
right to plead the statute of limitations against a perspnal indebt- 
edness had accrued in favor of the debtor when the bar of the stat- 
ute was remoyed by the adoption of a new constitution. It was 
held that the debtor had no right to complain. The court said, 
"We çqrtainly do not understand that a right to defeat a just debt 
by the statuts of limitations is a vested right so as to be beyond 
législative power in a proper case," In Ewell v. Daggs, 108 U. S. 
143, 2 Sup. Ct. 408, 27 L- Ed. 682, a right which had accrued to a 
debtor to plead usury as a défense under a law that was in force 
when the contract was entered into was taken away by a subsé- 
quent enactment, and it was held that no valid objection could be 
urged against such législation. In Butler v. Palmer, 1 Hill, 324, 
it appeared that at the time of the sale of a judgment debtor's land 
under an exécution the law allowed him a certain time to redeem, 
and the master's deed specified this period of rédemption on its 
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face. A subséquent statute repealed the law granting such period 
for rédemption, and prescribed a shorter period within which the 
right must be exercised. It was held that the right to redeem within 
the period named in the master's deed was not so far vested that 
it could not be shortened by législative action. See, also, People 
v. Livingston, 6 Wend. 526. In Green v. Abraham, 43 Ark. 420, a 
mortgage improperly acknowledged had been placed of record, which, 
by reason of a détective acknowledgment, was not notice to subsé- 
quent purchasers or lienors. Afterwards the mortgaged property 
was attached under a writ against the mortgagor, and thereafter 
the législature validated the record of the mortgage. The mort- 
gagee having brought replevin to recover the attached property from 
one who claimed it under the attachment, it was held, in substance, 
that the interest of the attaching creditor in the attached property 
was not vested, but could be, and that it was in fact, displaced by 
the subséquent enactment validating the record of the mortgage. 
The following cases are similar to those already cited, and, as we 
think, uphold the same doctrine: Freeborn v. Smith, 2 Wall. 160, 
175, 17 L. Ed. 922; Baker's Ex'rs v. Kilgore, 145 U. S. 487, 12 Sup. 
Ct. 943, 36 L. Ed. 786; Terry v. Anderson, 95 U. S. 628, 633, 24 L. 
Ed. 365; Garrison v. City of New York, 21 Wall. 196, 205, 22 L. Ed. 
612; Louisiana v. Mayor, etc., of City of New Orléans, 109 U. S. 
285, 289, 3 Sup. Ct. 211, 27 L. Ed. 936; Grinder v. Nelson, 9 Gill, 
299, 309; Town of Danville v. Pace, 25 Grat. 1, 15; Satterlee v. 
Matthewson, 16 Serg. & R. 169; Wilson v. Simon (Md.) 45 Atl. 1022. 
It may be difficult in some cases to fix the précise date at which 
a right can be said to be fully vested, and for that reason to hâve 
become property within the meaning of the fédéral constitution, 
when the right in question is purely of statutory création, or has 
been aequired by pursuing some remedy which the law affords to 
suitors, and is in no sensé an obligation arising out of contract; 
but we are of opinion that the right invoked in the case at bar was 
not vested on February 3, 1897, in any such sensé as to be outside the 
sphère of législative control. When called upon to résolve ques- 
tions like the one in hand, the courts hâve never deemed it neces- 
sary to close their eyes to the equities of the case, but hâve fre- 
quently permitted their judgments to be influenced by the consid- 
ération that that which the législature has done in the way of dis- 
turbing rights aequired under existing laws was morally right, and 
in accordance with justice and fair dealing. In an early case (Fos- 
ter v. Bank, 16 Mass. 245, 273), Parker, C. J., remarked, "The truth 
is, there is no such thing as a vested right to do wrong;" and this 
remark has been quoted with approval by the suprême court of the 
United States and other courts. Freeborn v. Smith, 2 Wall. 160, 
175, 17 L. Ed. 922; Freeland v. Williams, 131 U. S. 405, 420, 9 Sup. 
Ct. 763, 33 L. Ed. 193; Goshorn v. Purcell, 11 Ohio St. 652; Town 
of Danville v. Pace, supra; Satterlee v. Matthewson, supra- And 
in Eandall v. Kreiger, 23 Wall. 137, 149, 23 L. Ed. 124, the suprême 
court said, speaking with référence to a législative act which im- 
paired an existing title: "Claims contrary to justice and equity 
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cannot be regarded as of that character [that is to say, as vested 
rights]. Consent to remedy the wrong is to be presumed." 

It is our privilège and duty, tberefore, in detennining whether a 
veated right has been violated and whether congress exceeded its 
just power in validating the interpleader's mortgage, to cônsider 
whether its action was dictated by a sensé of justice, and was right 
when viewed from a purely moral standpoint. If it was, a more 
libéral view may well be taken of its power to displace the attach- 
ing creditor's lien than would be permissible if its action was par- 
tial, or arbitrary, and without just cause or excuse. Viewing the 
case for the purpose last indicated, it is manifest at a glance that 
congress was influenced by the highest considérations of public pol- 
icy to pass the act of February 3, 1897, and that, in so far as the 
interpleader and others in a like situation were concerned, it was 
justifled in stretching its constitutional powers to their utmost limit 
to prevëht the consummation of a grievous wrong. The cattle in con- 
troversy had been bought and paid for with the money of the inter- 
pleader, with the understanding that they should be mortgaged to 
secure its repayment. Such a mortgage was executed. The trans- 
action was fair and honest, and ail the publicity was given thereto 
which the circumstances permitted. We understand the local law 
to be that the mortgage so executed was, in any event, good as 
between the mortgagor and mortgagee, for such was the décision in 
Main v. Alexander, supra. The attaching creditors' debt was con- 
tracted long prior to the purchase of the cattle and the exécution of 
the mortgage, and they had actual knowledge of its exécution, and of 
the record thereof, before they caused the writ of attachment to be 
levied. The attaching creditors seem, therefore, to hâve made a delib- 
erate attempt to appropriate the property of the interpleader to the 
payment of another's debt by taking advantage of a defect in the law, 
doing so in utter disregard of the doctrine which has been gener- 
ally accepted by courts of equity since the décision in Le Neve v. 
Le Neve, 3 Atk. 646, 2 White & T. Lead. Cas. Eq. 3&, that one who 
purchases property with full knowledge of another's interest therein, 
and with intent to deprive him of that interest, is a purchaser mala 
ftde. Under thèse circumstances it was the duty of congress to af- 
ford ail the relief against the threatened wrong which could be af- 
forded by a libéral interprétation of its législative powers; and it 
is likewise the duty of the courts in such a case to construe those 
powers liberally, to the end that a wrong may not be perpetrated 
through the forms of law. It may be that there is a légal presump- 
tion liât, when congress extended the chapter of the Arkansas stat- 
ute concerning mortgages over the Indian Territory, it was aware 
of the interprétation that had been placed upon the various provi- 
sions of that chapter by the suprême court of that state; but a légis- 
lative body is not omniscient, and, whatever may be the presump- 
tion, we are ûnable to believe that congress possessed such knowl- 
edge in fact, and that it intended to deprive nonresidents of the 
territory of the power to make a mortgage on personal property 
there located which would be effectuai to protect mortgagees against 
the claims of third parties. We can conceive of no reason which 
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would be liable to influence congress to enact a law of that char- 
acter, and are, therefore, constrained to believe that the peculiar 
construction placed on sections 4742 and 4743 of the mortgage act 
by the suprême court of Arkansas was unknown to congress when 
they were made applicable to the Indian Territory, and that it made 
haste to cure what it deemed to be an obvious defect or omission in the 
law as soon as its attention was directed to the defect. The act 
of February 3, 1897, stands on the same plane, therefore, as a cura- 
tive act, and should be treated as a statute which was enacted 
for the purpose of remedying a mistake theretofore inadvertently 
made by the lawmaker. When the attention of congress was di- 
rected to the peculiar construction that had been placed on the 
aforesaid sections of the mortgage act in the state from which it 
was borrowed, it found the controversy between the attaching créd- 
itera and the interpleader still pending and undetermined. The 
rights of the former were in fieri. No court had at that time decided 
that they were entitled, as against the interpleader, to subject the 
mortgaged property to the payment of their judgment against the 
mortgagor; and believing, doubtless, that such an adjudication, if 
made, would defeat, rather than promote, the ends of justice, it 
undertook to forestall a possible décision of that nature by validat- 
ing the record of the interpleader's mortgage. We are of opinion 
that the concluding clause o,f the act of congress of February 3, 
1897, which was designed to accomplish that end, was a lawful en- 
actment, and not in conflict with any provision of the fédéral con- 
stitution, because at the date of its enactment the attaching cred- 
itors had no such vested right or interest in the cattle in contro- 
versy as the constitution was intended to protect against législative 
action. 

Learned counsel for the interpleader hâve argued at some length 
that the United States courts in the Indian Territory were and are 
under no obligation to construe sections 4742 and 4743 of the chap- 
ter concerning mortgages as they were construed in Main v. Alex- 
ander, supra, because that décision is in conflict with other décisions 
of the suprême court of Arkansas on kindred questions, and because 
it has been discredited by judicial criticism in the state of Arkansas, 
and cannot be regarded as settling the true construction of the stat- 
ute in controversy, even in the state where it originated. They also 
claim that the attachment writ only operated upon such interest in 
the cattle as the mortgagor had at the time the writ was levied, 
and that this interest was a mère equity of rédemption, the mort- 
gage being, in any event, good as against the mortgagor. Some 
other propositions are also advanced, ail of which hâve been no- 
ticed, but, without expressing an opinion thereon, we prefer to rest 
our décision on the ground heretofore stated, that the act of con- 
gress operated to validate the interpleader's mortgage. The judg- 
ment of the United States court of appeals in the Indian Territory 
is accordingly reversed and annulled, and the judgment of the United 
States court in the Indian Territory for the Northern district thereof, 
which was rendered at its March tenu, 1899, being for the right 
party, is in ail things afflrmed. 
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^SÀ^BOEN', Circuit Judge (disàenting). The validity of the act 
oïj.I^ï'uftry 3, 1897, as construed by the majority of this court, in 
^e^ 'oï Itiie basic principles of the social compact and of the fifth 
arà^ndnïênt to the constitution, which déclares that "no person shall 
be dèprrvëd of life, libefty or property witbout due process of law," 
is beat tested by a candid look àt its légal effect upon the property 
of the parties to this action. It is conceded by the opinion of the 
majority, and it was settled by the statutes then in force in the In- 
dian Territory and by the uniform décisions of the suprême court 
of ArkaflS&s interpreting those statutes from 1843 to 1891 (Main 
v. Alëxander, 9 Ark. 112, 117; Hannah v. Carrington, 18 Ark. 85, 
105; Jadowây t. Gault, 20 Ark. 190, 193; Haskell v. Sevier, 25 Ark. 
152, 158;, Fard v. Burks, 37 Ark. 91, 94; Dodd v. Parker, 40 Ark. 
536, 540; Wàtson v. Lumber Co., 49 Ark. 83, 87, 4 8. W. 62; Cross 
v. Fombèy, 54 Ark. 179, 184, 15 S. W. 461), that on the morning of 
February 3, 1897, the défendants in error had a flrst and spécifie 
lien impervious to the attacks of thé mortgagee, the Evans-Snider- 
Buel Company, either at law or in eguity, for the amount of the judg- 
ment which they had obtained in their attachment suit against 
Blocker,--rf 55,875.71, — upon the cattle that had been seized under 
the attachment, which were foupd to be worth $75,000. When that 
day closedj if the conclusion of the majority is right in this case, 
the congress of the United States ha"d, by the act of February 3, 
1897, deyested the défendants in error of ail bénéficiai in ter est in 
the cattle or in the lien which they held upon them, and had granted 
to the Evàns-Snider-Buel Company a first lien for $130,000 upon 
thèse cattle, and had thereby deprived the défendants, in error of ail 
real interest in the stock. In other words, before the act of Feb- 
ruary 3, 1897, was approved, the défendants in error had a first 
lien upon the cattle which was worth $55,875.71, and the mortgagee 
had an inferior lien which was worth only the différence between 
the amount of^this first lien and $75,000, or $19,124.29. The in- 
stant that aç't .'^vas approved, the mortgagee had a first lien on the 
cattle for $130,000, which was worth $75,000, and the défendants in 
error had notning. The act of congress had the effect to transfer 
instantly property of the value of $55,875.71 from the défendants in 
error to the plajintiff in error the Evans-Snider-Buel Company. It 
is not pretendéd that this was accomplished by any process of law, 
«lue or undue. It was done, if done at ail, by the arbitrary act of the 
congress of the United States, without notice, trial, or hearing. 
In my opinion, an act of congress or of a state législature which 
has such an effect not only violâtes the fifth amendment of the con- 
stitution, but is beyond the powers of the législative department of 
a rèpublican government. Calder v. Bull, 3 Dali. 383, 388, 1 L. Ed. 
648; Tyrrell v. Eountree, 7 Pet. 463, 468, 8 L. Ed. 749; Gunn v. 
Barfy, 15 Wall. 610, 6% 21 L. Ed. 212; Fletcher v. Peck, 6 Cranch, 
87, 135, 3 L. Ed. 162; Tillotson v. Millard, 7 Minn. 513 (Gil. 419); 
Grindèr v. Nelson, 9 Gïïl, 299, 307; Régents v. Williamson, 9 Gill 
& J. 365, 408; Bank v. Ballou (Va.) 32 S. E. 481, 483; Wade, Rétro. 
JLaws, §§ 159, 191; GilmaD v. Tucker (N. Y. App\) 28 N. E. 1040; 
Ratcliffe v. Anderson, 31 Grat. 105; Murphy v. Gaskins' Adm'r, 
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28 Grat. 207, 222; Alter's Appeal, 67 Pa. St. 341; McCartj v. Hoff- 
man, 23 Pa. St. 507; Greenough t. Greenough, 11 Pa. St. 489; Wap. 
Attachm. (2d Ed.) §§ 17, 736; 1 ShinD, Attachm. §§ 322, 452; Frellson 
v. Green, 19 Ark. 376; Bergman v. Sells, 39 Ark. 97, 101; Cole v. 
Cunningham, 133 U. S. 107, 116, 10 Sup. Ct. 269, 33 L. Ed. 538; 
Eichardson v. Adler, 46 Ark. 49; Wade, Rétro. Laws, §§ 171, 173. 
In the discussion of the question at issue it must be borne in mind 
that it was not a mère judgment against the person, or the right 
to enforce such a judgment, or a mère gênerai lien to secure it, 
of which the défendants were hère deprived. But it was a spécifie 
and absolute lien, fixed by the judgment of the court upon personal 
property which had been reduced to the possession of the offleer of 
that court, and which was property owned by the défendants in 
error, and worth more than f 55,000. 
In Calder v. Bull, 3 Dali. 388, 1 L. Ed. 648, Mr. Justice Chase said: 

"There are certain vital principles in our free republican governments 
which will détermine and overrule an apparent and flagrant abuse of législa- 
tive power; as to authorize manifest injustice by positive law, or to take 
away that security for personal liberty, or private property, for the protection 
whereof the government was established. * * * A law that punishes a 
citizen for an innocent action, or, in other words, for an act which, when done, 
was in violation of no existing law; a law that destroys or impairs the lawfnl 
private contracts of citizens; a law that makes a man a judge in his own 
cause; or a law that takes property from A. and gives it to B.,— it is against 
ail reason and justice for a people to intrust a législature with such powers; 
and therefore it cannot be presumed that they hâve done it." 

In Tyrrell v. Eountree, 7 Pet. 466, 8 L. Ed. 749, after a judg- 
ment had been rendered in an attachment suit, and a writ of ven- 
ditioni exponas issued to sell land which had been attached, the 
county was divided by a législative act, and the claim was made 
that this devested the lien upon the property in the new county, 
so that a sale thereof could not be made. Chief Justice Marshall 
said: 

"The counsel for the plaintiffs in error has argued the cause as if the 
process under which the sale was made had been the usual exécution awarded 
on a judgment rendered against a person brought into court by regular process. 
Without inquiring whether his objections to the charge would hâve been well 
founded had that been the character of the case, it is sufficient to observe 
that in the actual cause the land itself was attached. Not having been re- 
leased, it remained in the eustody of the officer, subject to the judgment of 
the court. An interest was vested in him for the purposes of that judgment. 
The judgment did not create a gênerai lien on it, but was a spécifie appropria- 
tion of the property itself to the satisfaction of that particular judgment. 
The process which issued did not direct the offleer to levy it on the property 
of the défendants, but to sell that spécifie property which was already in his 
possession by virtue of the attachment, and was already condemned by the 
judgment of the compétent tribunal. The subséquent division of the county 
could not devest this vested interest, nor deprive the offleer of the power to 
finish a process which was rightly begun." 

In Gunn v. Barry, 15 Wall. 610, 622, 21 L. Ed. 212, a case was 
presented in which a creditor had obtained a judgment against a 
défendant, which was a lien upon a large portion of his land, and 
before that judgment was enforced by exécution sale the state of 
Georgia adopted a constitution, which, by its terms, exempted from 
105 F.— 20 
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exécution sale ail the land of the défendant in the judgment. Mr. 
Justice Swayne, in delivering the opinion of the suprême court, said 
of this constitution: 

"The effeet of the act in question, under the circumstances of this judgment, 
does not, indeed, merely impair, it annihilâtes, the remedy. There is none 
left But the act reaches 1 still further. It withdraws the land from the lien 
of the judgment, and thus destroys a vested right of property which the créd- 
iter had-acquired in the pursuit of the remedy to which he was entitled by the 
law as it stood when the judgment was recovered. It is, in effeet, taking one 
person's property, and giving it to another, without compensation. This is 
contrary to reason and justice, and to the fundamental principles of the social 
compact." 

No further authority would seem to be required to establish the 
propositions that the spécifie lien upon the cattle which the défend- 
ants in error had perfected by their judgment against Blocker was 
a "vested right of property," and that its transfer from them to the 
mortgagee was "taking one person's property, and giving it to an- 
other, without compensation." If, however, other authority is de- 
sired it will be found in the décisions to which référence has been 
made above. 

A careful perusal of the authorities referred to in the opinion of 
the majority discloses no décision of the suprême court, and no per- 
suasive opinion of any court, which sustains the proposition that 
the législative départaient of our government may by an arbitrary 
act deprive one of a spécifie and perfected lien upon property which 
is worth more than $50,000, and vest it in another without com- 
pensation. The décisions of the suprême court cited by the ma- 
jority, to the effeet that interest on a judgment is a penalty for its 
nonpayment, and that from the time of the passage of a law it may 
be redùced by législative enactment, even upon judgments rendered 
before the act passed (Morley v. Radlway Oo., 146 U. S. 162, 13 Sup. 
Ct. 54, 36 L. Ed. 925) ; that the remedy for the enforcement of a 
Personal judgment (which created no lien) against a municipality for 
damages resulting from mob violence may be lawfully taken away 
because the collection of such damages is a mère matter of public 
policy, while the removal of the remédiés for the collection of an 
ordinary judgment for tort by législative act would be unconstitu- 
tional (Louisiana v. Mayor, etc., of City of New Orléans, 109 U. 
S. 285, 291, 3 Sup. Ct. 211, 27 L. Ed. 936); that the removal of the 
bar of the statute of limitations against a personal debt does not 
impair any contract of the debtor, or deprive him of any property 
which he possessed, while the removal of the bar of such a statute 
against the assertion of a claim to either personal or real property 
is a violation of the fif th amendment to the constitution, and a tak- 
ing of property without due process of law (Campbell v. Holt, 115 
U. S. 620, 623, 628, 6 Sup. Ct. 209, 29 L. Ed. 483); that a debtor 
has no vested right to plead and recover the penalty prescribed by 
a statute for usury, and that a law repealing such a statute may 
well apply to prior contracts (Ewéll v. Daggs, 108 U. S. 143, 150, 2 
Sup. Ct. 4Ô?, 27 L. Ed. 682), — seem to me to hâve no tendency to 
show that the suprême court has ever sustained or intimated that 
it would permit the bald taking of $50,000 worth of private prop- 
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erty from one person to give it to another without compensation. 
It would be unprofitable to review the cases cited from the state 
courts in the opinion of the majority, because the décisions of the 
suprême court to which référence has been made are conclusive 
upon this question, and render the considération of other authorities 
unnecessary. It may, however, be remarked in passing that the dé- 
cision in Butler v. Palmer, 1 Hill, 324, that, after the sale of a judg- 
ment debtor's land under exécution, a statute may be lawf ully passed 
curtailing the period of rédemption, is by no means the settled law 
of the land, and that the counter proposition is well sustained by 
reason and authority. Willis v. Jelineck, 27 Minn. 18, 6 N. W. 373; 
O'Brien t. Krenz, 36 Minn. 136, 30 N. W. 458; Heyward v. Judd, 
4 Minn. 483 (Gil. 375); Hillebert v. Porter, 28 Minn. 496, 11 N. W. 
84, and the cases there cited. Attention may also be called to the 
fact that the décision of the suprême court of Arkansas in Green 
v. Abraham, 43 Ark. 420, 425, is inapplicable to the questions pre- 
sented in this case, because it rests upon the proposition that the 
mère levy of an exécution upon personal property under a personal 
judgment which créâtes no lien vests no right of property in the 
judgment debtor, and therefore a curative act validating a mort- 
gage upon the property seized did not constitute the taking of pri- 
vate property for private use. The décision rests upon the proposi- 
tion that the levy of the exécution vested no right of property. The 
later décisions of that court, however, conclusively hold that the 
entry of a judgment against the debtor in an attachaient suit com- 
plètes and perfects the lien of the attachment, and vests a right 
of property in the judgment creditor. Eichardson v. Adler, 46 Ark. 
49; Frellson v. Green, 19 Ark. 376; Bergman v. Sells, 39 Ark. 97, 101. 
The argument that this spécifie lien upon the cattle evidenced by 
the attachment and judgment might be stricken down by an arbitrary 
act of congress because there are authorities which hold that the 
repeal of a statute allowing attachments subséquent to the levy of a 
writ and before judgment against the debtor lawf ully destroys the in- 
choate lien of the attachment is a non sequitur, is supported by no 
authority, and is contrary to ail the décisions upon the question which 
hâve come under my notice. The lien of an attachment is inchoate, 
and conditional upon the entry of a judgment against the debtor 
until that judgment is entered, but perf ect, absolute, and unassailable 
after such a judgment, and a judgment sustaining the attachment, 
hâve been rendered. There is respectable authority upon each side 
of the question whether or not a législative act impairing or destroy- 
ing the inchoate lien of an attachment before judgment destroys a 
vested right of property within the meaning of the flfth amendment 
to the constitution. Hall v. Stephens, 65 Mo. 670, 681; Hannahs 
v. Felt, 15 Iowa, 141; Day v. Madden, 9 Colo. App. 464, 48 Pac. 1053; 
Mulnix v. Spratlin, 10 Colo. App. 390, 50 Pac. 1078. It is useless to 
consider or discuss that question hère, for the lien of the défendants 
in error is not of that character. On January 29, 1897, — three days 
before the act of February 3d was passed, — they obtained a judgment 
against the défendant Blocker not only that the latter was indebted 
to them in the sum of $55,875.71, but also that their attachment of 
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thèse cattle be sustained. The amount of the daim of the défendants 
in error had been adjudicated, their lien by attachaient upon the 
cattle, which were then in the custody of the court, and their right 
to the sale of thèse cattle and to the application of their proceeds to 
the payment of their judgment, had been adjudged to be perfect and 
absolute by a compétent court having jurisdiction of their case three 
days before the act of February 3, 1897, was passed. The property 
of the défendants in error in the cattle was strictly analogous to 
and as great as the property of a mortgagee in mortgaged real estate 
after a decree of foreclosure of his mortgage and of sale of the land 
to satisfy his debt has been rendered against the mortgagor. 

May the législative department of the government lawfully deprive 
such a mortgagor of his lien, his property, and transfer it to a 
Etranger, or to the holder of an inferior lien, by its mère fiât? If not, 
then congress could not lawfully deprive thèse défendants in error of 
their lien, their vested right, their property in thèse cattle, and trans- 
fer it to the Evans-Snider-Buel Company, by the act of February 3, 
1897. The lien which they acquired by their attachaient and their 
judgment was impervious to attack, either at law or in equity. It 
was absolute, perfect, enforceable, assignable, and salable. It was 
a complète and vested right. It was property worth $55,875.71, 
and was as completely vested in the défendants in error, and as per- 
fectly protected by the law of the land, as acts of parties, laws, and 
décisions can vest or protect any property. Ail the authorities axe 
that, while the lien of an attachment is inchoate and contingent 
until a judgment against the debtor is rendered, yet, after that judg- 
ment has been rendered, the lien of the attachment is merged in the 
judgment, which relates back to the date of the attachment, and évi- 
dences a perfected and absolute right to apply the attached property 
to the payment of the judgment; and that this is a vested right of 
property,: as sacred and as valuable as it is possible to secure under 
the laws of our land- Cole v. Cunningham, 133 U..S. 107, 116, 10 
Sup. Ct. 269, 33 L. Ed. 538; Bank v. Reithmann, 79 Fed. 582, 583, 
25 C. C, A. 101, 102, 49 U. S. App. 144, 146; Richardson v. Adler, 
46 Ark. 43, 49; Wap. Attachm. (2d Ed.) §§ 17, 736; 1 Shinn, Attachm. 
§§ 452, 322; Frellson v, Green, 19 Ark. 376; Bergman v. Sells, 39 
Ark. 97, 103,; 1 Black, Judgm. 298; 1 Freem. Judgm. § 90; Tillotson 
v. Millar4, 7 Minn. 513 (Gil. 419); Lyon v. Sanford, 5 Conn. 545, 547, 
549; Wade, Rétro. Laws, §§ 171, 173. 

In Bank v. Reithmann, 79 Fed. 582, 583, 25 G. V. A. 101, 102, 49 
U. S. App. 144, 146, this court said: 

"An attachment is an ancillary remedy provided by statute, by means of 
which a contingent lien Is obtained and impressed upon property of a défend- 
ant, which becomes vested and perfected on entry of judgment and levy of 
exécution.^ 

In Richardson v. Adler, 46 Ark. 49, the suprême court of that state 
said: 

"The lien relates back to the levy of the attachment, creating from that 
moment an inchoate charge, which was perfected by the rendition of judg- 
ment, and which could not be devested by any change in the status of the 
parties." 
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Mr. Shinn, in his work on Attachaient, at section 572, déclares 
that: 

"A judgment sustaining the attachment and subjecting the property to ex- 
écution perfects the lien created by the attachment, or, rather, it takes the 
place of such lien, and relates back to the time of the levy, and takes prior^ 
ity over ail subséquent attachments, liens, or conveyances." 

Mr. Waples, in his work on Attachment, at section 17, says: 

"By the law of relation an attachment judgment retroacts to the time the 
property was first attached; to the time it was first subjected to gamishment; 
so that no incumbrances put upon it by its owner since that time can hâve 
higher rank than the attaching creditor's lien. Such rétroaction makes the 
lien perfect from its first inception, as though created by the contract of the 
parties; as though it were a mortgage lien voluntarily put upon the property 
by the défendant himself." 

There is no conflict in the authorities upon this question. The 
principles winch hâve been adverted to are indisputable, and it fol- 
lows from them inevitably that, if a vested right or a vested interest 
in property is, as the majority are willing to concède, "some right or 
interest in property that has become fixed or established, and is 
no longer open to doubt or controversy," then the défendants in 
error had such a right and interest in the cattle in the custody of the 
court on January 29, 1897, after their judgments against Blocker 
had been rendered, and until the act of February 3, 1897, was ap- 
proved. 

The suggestion of the majority that the judgment against Blocker 
did not évidence a vested right in the cattle in the défendants in error 
as against the Evans-Snider-Buel Company -does not seem to be 
founded in fact, because, while that judgment did not estop the Com- 
pany from claiming the cattle from the défendants in error, and from 
litigating their claim, it did vest in the défendants in error an estab- 
lished lien and interest in the cattle superior to that of the Evans- 
Snider-Buel Company, which was no longer open to doubt or con- 
troversy in the courts or under the law of the land. The Evans- 
Snider-Buel Company was unable to doubt or to controvert it by any 
proceeding at law or in equity. The only way which they found to 
open this vested right and interest to doubt or to controversy was to 
secure this arbitrary act of congress boldly taking it from the défend- 
ants in error and transferring it to this mortgagee. If the sugges- 
tion of the majority was intended to be that this act of congress does 
not violate the constitution because there was no adjudication of 
a court which estopped this mortgagee from claiming the property 
of thèse défendants and litigating its unfounded claim, that sugges- 
tion proves too much, because it would establish the proposition that 
congress could lawfully take this property from the défendants in 
error, and give it to any one of the inhabitants of the United States 
except Blocker, and the still broader proposition that congress may 
lawfully deprive any man of his property, provided only that it does 
not transfer it to some party who has been estopped from litigating 
an unfounded claim against it by the judgment of some court. Judg- 
ments in favor of the owners and against ail the world are not indis- 
pensable to the existence of vested rights of property, and the fact 
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that the défendants in error nad no judgment against the Evans- 
Snider-Buel Company did not detract from the existence or the in- 
violability of their vested property in thèse cattle, since their right 
to them was established, and was impervious to the attacks of the 
mortgagee under the law of the land. 

Nor does the argument that this act of congress, which takes from 
the défendants in error a vested right of property worth more than 
$55,000, and gives it to the Evans-Snider-Buel Company, should be 
held to be no violation of the prohibition of the constitution because 
"it was morally right, and in accordance with justice and fair deal- 
ing," seem persuasive to me. The moral right or wrong of an act of 
congress which takes the property of A, and transfers it to B, is 
not, in my opinion, the true, nor is it a safe, test of the violation of 
the fifth amendment to the constitution. A fatal objection to such 
a test is that the standard of moral right or wrong in the minds of 
men is variant. An act taking some of the property of a bad man 
and giving it to a good man, one taking part of the property of a 
rich man and giving it to a poor man, might be thought to be morally 
right, and in accordance with justice and fair dealing, by some, while 
it would be thought unjust and morally wrong by others. This very 
case illustrâtes the objection to this rule. To the majority of this 
court it seems to be morally right, and in accordance with justice and 
fair dealing, to take from thèse judgment creditors an established 
lien upon property which they had acquired in strict accord with the 
law of the land to secure a just debt, and which was worth more than 
$55,000, and to transfer this right of property to a mortgagee which 
had taken mortgages that under that law were fraudulent and void 
as against thèse judgment creditors; while to the minority this act 
seems to hâve been morally wrong, and subversive of the basic 
principles of a government established to protect the rights of person 
and of property. To me the fraudulent mortgagee seems to hâve 
no équitable or moral right to the cattle in question superior to 
that of the holder of the lawful lien. There was certainly nothing 
in the considération or purpose Of the loan made by the mortgagee 
to give it a superior equity over that of the judgment creditors. One 
has no higher right to the repayment of money loaned to enable a 
' debtor to purchase cattle than he has to the repayment of money 
loaned to enable him to buy horses, or land, or bread. The considéra- 
tion and purpose of the debt of Blocker to the défendants in error 
does not appear in this record, but the presumption is that it was a 
valuable considération, and a worthy purpose, for the debt is evi- 
denced by the judgment of a compétent court of the state of Texas 
rendered in 1887. Thèse défendants in error had waitedr^or the 
payment of their debt more than 10 years when they acquired their 
lien upon thèse cattle, while the Evans-Snider-Buel Company had 
made its loan within a yeâr preceding that date. So far, then, as the 
considération and purpose of thèse two debts are concerned, those 
of the défendants in error must be deemed to be as meritorious as 
those of the mortgagee, and, as the défendants in error had waited 
more than 10 years for their money, while the mortgagee had not 
waited a year, certainly it was not unjust or inéquitable for them to 
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secure the payment of their debt first. Nor is it perceived that there 
is anything in the character and the acquisition of the liens of thèse 
parties which gave to the mortgagee any higher right or superior 
equity to the payment of its debt over those which the judgment 
creditors held. The judgment creditors, in violation of no law or 
public policy, but in strict accord with the statutes and the décisions 
of the courts interpreting them, established by the judgment of a 
compétent court a first and unassailable lien upon the cattle to secure 
their debt. The Evans-Snider-Buel Company took mortgages upon 
the cattle unaccompanied with any change of possession, which were, 
under the common law, prima facie fraudulent and void as against 
the défendants in error (Pyeatt v. Powell, 51 Fed. 551, 2 0. C. A. 371, 
10 U. S. App. 200), and which, under the statutes in the Indian Terri- 
tory and under the uniform interprétation of them for 48 years by 
the courts of Arkansas which came to the Indian territory as a part 
of those statutes, were conclusively fraudulent and void as against 
the défendants in error and as against ail creditors of the mortgagor, 
although the latter had actual notice of their existence. Main v. 
Alexander, 9 Ark. 112, 117; Jacoway v. Gault, 20 Ark. 190, 193; 
Hannah v. Carrington, 18 Ark. 85, 105; Dodd v. Parker, 40 Ark. 540; 
Watson v. Lumber Co., 49 Ark. 83, 4 S. W. 62; Cross v. Fombey, 54 
Ark. 179, 184, 15 S. W. 458. Now, has a créditer who has procured 
mortgage liens from his debtor which are fraudulent and void as 
against other creditors a moral right to the mortgaged property so 
much higher than that of judgment creditors who hâve established a 
valid and superior lien upon it of the value of $55,000 in accordance 
with the law of the land that a court ought to sustain an arbitrary 
act of the législative department of the government which takes this 
|55,000 worth of property from the lawful lienholder without com- 
pensation, and gives it to the fraudulent mortgagee, in the teeth of 
the fifth amendment to the constitution, which déclares that "no 
person shall be deprived of life, liberty or property without due pro- 
cess of law"? I think this question should be answered in the néga- 
tive, and, whether or not this should be the answer, it seems to mç 
that the constitutionality of an act of congress which deprives men 
of their property without any process of law is not to be determined 
by a considération of the moral right or wrong of the act or of the 
equities of those who lose and those who gain by the fiât. Constitu- 
tions and laws are enacted to déclare and command the right and to 
forbid the wrong. Any theory that their violation may be permitted, 
or excused, or overlooked because in the varying opinions of any mau 
or set of men that violation was morally right or in accordance with 
justice and fair dealing is subversive of the fundamental principles of 
government and ought not to be sustained. The adoption of such 
a theory would be, in effect, to add to the inhibition of the constitu- 
tion an exception which it does not contain, so that it would read: 
"No person shall be deprived of life, liberty or property without due 
process of law except in cases in which it is morally right and in ac- 
cordance with justice and fair dealing to do so." When the people 
adopted the constitution, they determined that it was morally wrong 
to deprive any person of his property without due process of law, 
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under any circumstances. They ingrafted no exception upon this 
prohibition, and it is not the province of the courts to do so. The 
inhibition is clear, imperative, and without exception. It prohibits 
the deprivation of any man of his property without due process of 
law. The act of February 3,1897, as it has been construed by the 
majjority of the court, did, in my opinion, deprive the défendants in 
error of their property to the amount of more than $55,000, and was, 
therefore, to that extent unconstitutional and void. 

For the reasons which hâve now been stated, — perhaps too much 
at length, — I am unable to concur in the opinion and conclusion of the 
majority in this case. I agrée with the unanimous opinion of the 
court of appeals of the Indian Territory in which Judge Clayton has 
so logicaliy, forcibly, and, to my mind, convincingly, presented the 
reasons why the act of February 3, 1897, had no effect upon the rights 
of the parties in this action, and why the judgment lien of the 
défendants in error was superior to the claims of the f raudulent mort- 
gagee. McFadden v. Blocker (Ind. T.) 48 S. W. 1043, 1046-1053. The 
true construction of the act of congress probably is, as the court of 
appeals of the Indian Territory held, that it merely validated mort- 
gages made by nonresidents from the date of the passage of the act, 
and had no rétroactive effect. 48 S. W. 1048, 1053 ; Suth. St. Const. § 
463; Chew Heong v. U. S., 112 U. S. 536, 539, 5 Sup. Ot. 255, 28 L. 
Ed. 770; Summer v. Mitchell (Fia.) 10 South. 562. But, if this is not 
the propér construction, the act falls under the ban of the âfth 
amendment to the constitution, and is violative of the f undamental 
principe of republican government; and in either event it was in- 
effectuai to take away the established lien of the défendants in error, 
and to transfer their property to the mortgagee. For thèse reasons, 
the judgment below should, in my opinion, be afflrmed. 



CLAEKB v. TOWN, QF NORTHAMPTON. 

(Circuit Court,, N. p. New York. December 18, 1900.) 

No. 3,346. 

Municipal Bonds— Estoppel to Contest Validity— Jubisdictional Deî-ects. 
Wbere lt has been authoritatively determined by the courts that certain 
averments required by the statute in a pétition presented to a county 
Judge as the basis of proceedings authorlzing the issuance of municipal 
bonds are jurisdlctlonal, ; and that their omission renders ail subséquent 
proceedings void, bonds issned In pnrsuance of proceedings based on a 
pétition which does not contain such averments cannot be validated by 
estoppel, and the municipality may plead their illegality as against any 
holder, notwithstanding lt contlnued to pay interest thereon for 20 years. 

Action àt Law. Tried by thé court, a jury having been waived by 
written stipulation. 

Williai» C. Mills, F. B. Tiffany, and H. J. Cookinham, for plaintiff. 
Fred ii, Carroll, Robert P. Aûïbjïl, and Andrew J. iîellis, for de- 
fendant. ' 

COXE, District Judge. This is an action to recover $2,912, with 
interest, upon coupons eut from bonds, purporting to be issued by the 
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défendant in the year 1872. The pétition presented to the county 
judge stated that the petitioners were a majority of the taxpayers 
of the town of Northampton, but omitted the language of the act 
of 1871 — "not including those taxed for dogs or highway tax only." 

The case of Kich v. Town of Mentz, 134 U. S. 632, 10 Sup. Ct. 610, 
33 L. Ed. 1074, is authority for the proposition that this omission 
renders the entire proceeding coram non judice, null and void. It 
matters not that in fact no one taxed only for dogs and highways 
appears upon the pétition, it matters not that the county judge has 
expressly adjudged that the petitioners are a majority of the tax- 
payers exclusive of the prohibited class, the omission of the négative 
avéraient from the pétition, which is the foundation of the whole 
bonding proceeding, renders ail subséquent proceedings nugatory. 

In Town of Mentz v. Cook, 108 N. Y. 504, 15 N. E. 541, which was 
quoted and approved by the suprême court, the court of appeals of 
this state say regarding the omission of the words quoted from the 
pétition: "The fatal character of the defect has been so adjudged 
in this court as to end further discussion." And, again, "The defect, 
therefore, was fatal, and the spécial term correctly decided that 
bonds were invalid." 

There is nothing in any of thèse décisions to indicate that a flnd- 
ing in the judgment can be regarded as curing this jurisdictional de- 
fect in the pétition. The entire argument against the validity of the 
bonds proceeds upon the theory that in order to give the county judge 
jurisdiction the averment as to dogs, etc., must appear in the pétition 
and if omitted the proceeding is void ab initio. If the judge never 
obtained jurisdiction for any purpose he could not create jurisdiction 
by his decree. Counsel may, perhaps, be permitted to doubt the 
logic of the Mentz €ase, but not the point decided. 

But it is argued that the défendant by reason of its inexcusable 
lâches and the ratification of the acts of its agents is now estopped 
from asserting the invalidity of the bonds. The bonds were issued 
July 1, 1872, and the semiannual interest was paid regularly until 
January 1, 1893, a period of 20 years. During this period the county 
judge, the three commissioners and almost ail of the persons actively 
engaged in the bonding proceedings hâve died. The pétition present- 
ed to the county judge has been lost and resort has been had to oral 
testimony to verify the copy which has been used to supply the omis- 
sion. The judgment of the county judge is still in existence and 
finds specifically that the petitioners are a majority of the taxpayers 
of the town "not including those taxed for dogs or highway tax only." 

The argument is entitled to great weight that in thèse circum- 
stances the town should not be permitted at this late day to take ad- 
vantage of the omission of the quoted words from the pétition, and 
that a bona fide holder of municipal bonds should not be required 
to go beyond the judgment of the appointing tribunal. Thèse gên- 
erai provisions seem to be sustained by a long Iine of authorities in 
the fédéral courts, among the more récent being the following: 
Town of Andes v. Ely, 158 U. S. 313, 15 Sup. Ct. 954, 39 L. Ed. 996; 
Town of Orléans v. Platt, 99 U. S. 676, 25 L. Ed. 404; Lyons v. Mun- 
son, 99 U. S. 684, 25 L. Ed. 451; Citv of Evansville v. Dennett, 161 
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U. S. 434, 16 Sdp: Ct. 613, 40 L. Ed. 760; Association v. Perry, 156 
U. S. 692, 711, 15 Sup. Ct. 547, 39 L. Ed. 585; Whiting v. Town of 
Potter (C. C.) 2 Fed. 517; Hughes Co. v. Livingston (C. C. A.) 104 Fed. 
306; Ray Co. v. Vansycle, 96 U. S. 675, 24 L. Ed. 800; Commissioners 
v. Beal, 113 U. S. 227, 5 Sup. Ct. 433, 28 L. Ed. 966; Clapp v. Otœ 
Co. (C. C. A.) 104 Fed. 473. Thèse authorities, and many more that 
might be quoted, appear to establish the proposition that the dé- 
fendant should not be permitted to take advantage, nearly 30 years 
after the event, of the omission now relied on, but hère again the dé- 
cision in the Mentz Case stands directly across the plaintiff's path to 
recorery. The only différence between the two cases is that in the 
Mentz Case interest was paid for a shorter period. The court say: 
"As on the face of thèse proceedihgs there was an entire want of 
power to issue the bonds, no référence to the doctrine of estoppel 
need be made." In Cowdrey v. Town of Caneadea (C. C.) 16 Fed. 
532, which preceded the Mentz Case and involved the same question, 
the court, speaking of the plaintiff's contention that the payment 
of interest on the bonds amounted to a ratification by the town, said: 
"But this doctrine is not applied in cases where there is a total want 
of authority on the part of the town to issue the obligations." The 
law being thus established it is clearly the duty of this court to fol- 
low it faithfully and loyally. With every inclination to distinguish 
the case at bar from Rien v. Town of Mentz the court has been un- 
able to do so. It follows that the complaint must be dismissed. 



GRUBBS v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit November 19, 1900.) 

No. 1,390. 

Public Lands— Cutting Timber from Homestead— Intent. 

Hev. St. § 2461, originally enacted in 1831, which makes it a criminal 
offense to eut or remove timber from any laads o£ the United States, has 
no application to the cutting of timber by a bona fide homesteader, and in a 
prosecution thereunder for the cutting of timber from a homestead by, or 
ander authority from, the homesteader, the vital question is as to whether 
the homestead was taken and is being held in good faith, with intent to ac- 
quire title thereto by a compliance with the requirements of the home- 
stead act. 

Same— Prosecution— Instructions. 

There is no provision of law limiting or restricting the right of a home- 
steader to eut timber on his homestead, and while such cutting or the 
removal of timber must be for a legitimate purpose, having some connec- 
tion with the cultivation or Improvement of the land, a court cannot lay 
down spécifie rules governing his rights in that regard, and instruct a 
jury that, if a homesteader has failed to keep within the limits so fixed, 
the law conclusively présumes him guilty of a criminal trespass, for which 
he is subject to fine and imprisonment, but the question whether timber 
was eut for legitimate and proper purposes is one of fact, which dépends 
on ail the circumstances In each particular case, and in determining which 
the situation and financial condition of the homesteader are proper matters 
to be taken into considération. 
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In Error to the District Court of the United States for the East- 
ern District of Arkansas. 

The United States district attorney preferred an information against Jesse 
M. Grubbs, the plaintifî in error, for an alleged violation of section 2461 of 
the Iievised Statutes of the United States, which, so far as it is applicable to 
this case, reads as follows: "If any person shall eut, or cause or procure to be 
eut, or aid. or assist, or be employed in eutting any live-oak or red-cedar 
trees, or other timber on, or shall rernove, or cause or procure to be removed, 
or aid, or assist, or be employed in removing any live-oak or red-cedar trees 
or other timber, from any other lands of the United States, acquired, or here- 
after to be acquired, with Intent to export, dispose of, use, or employ the same 
in any manner whatsoever, other than for the use of the navy of the United 
States; every such person shall pay a fine not Iess than triple the value of 
the trees or timber so eut, destroyed or removed, and shall be imprisoned not 
exceeding twelve months." The information chargea that the défendant eut 
the timber from land belonging to the United States. The défendant entered 
a plea of not guilty. There was a trial, and verdict and judgment against the 
défendant; whereupon ne sued out this writ of error. 

On the trial it appeared the défendant had purchased the timber he was 
charged with eutting from one Joël B. Hickman, who had entered the land 
from which the timber was eut as a homestead. Hickman, the homesteader, 
testifled as follows: "The homestead consisted of 160 acres. Hâve known 
this property for 14 years. Hâve no other home than this homestead. About 
14 years ago I attempted to homestead this property, but my wife would not 
agrée to come back into the woods to live. Since her death I hâve drifted 
along from place to place with my little children, until I lost one, and one 
went to Texas. I wanted a home. I was tired of drifting. Had no home 
during six years. Took this place in good faith, to make a home for myself 
and children. I hâve been sick more or less for seven years, and hâve to 
support myself and family by hard labor, worktng on farms, chopping wood, 
or working in mills, or anything I could get to do. I took up this property 
in August of last year. Had two children with me at the time of going on 
the place. Was at that time working for défendant at his mill by the day, 
and I entered into an arrangement with the défendant shortly after I took 
up the property to eut the timber and put the lumber back so that I could mak© 
a building to go into and shelter my little children. I let the défendant hâve 
the timber at 50c. per thousand in the tree, and he was to return me lumber, 
nails, hinges, and other material for building the house and other buildings. 
There is probably Ave or six thousand feet of lumber in the house, part of it 
first and part of it second quality. He returned, as near as I know, as much, 
or more material in value than I let him bave. I hâve about one acre cleared 
and ready for the plow and feneed. There are three and one-half acres 
deadened. Rail timber sawed, and part of the rails laid, and the underbrush 
and tree tops burned. Hâve done ail in my power to improve the land, con- 
sidering the condition of my health, finances, etc., and could not hâve built 
this house at ail except for the arrangement I made with Mr. Grubbs, unless 
I made the same arrangement with some other mill man. He was to take 
this timber at 50c. a thousand, and turn back lumber and furnish material, 
such as nails, hinges, etc., and I also made about 5,000 rails. Some of them 
are laid up. Expect to cultivate the land. Hâve a man employed to work on 
the place. He is to exchange with my little boy. He will cultivate the land 
for me for my boy to plow for him. I hâve no such thing as a plow, mule, or 
agricultural implement on the place, except a couple of hoes. Mr. Grubbs, 
tbe défendant, was to eut enough timber to put up my dwelling and barn, and 
the balance of the timber was to stand on the land. It was my intention to 
farm the place as soon as I was able. If I had not been bothered by fever, 
I would hâve had eight or ten acres in cultivation by this time. There are 
thirty acres on the homestead fit for cultivation. It is différent patches. 
When I made the entry of thèse lands I got the money from Mr. Grubbs, the 
défendant, on my labor. There was nothing said about the timber on the 
homestead by Mr. Grubbs at the time I got the money to make the entry. 
He was allowed 50c. a thousand for the timber, and returned the lumber to 
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me at ranging priées. I told them not to eut the timber where it was rough, 
for it would be too expensive for me to handle the lands where the timber 
was eut There was no talk between the défendant and myself at the time 
I made this arrangement with him as to whether or not I had a right to eut 
the timber. Afterwards we had a talk about it, and he said I had the right. 
I instructed them to eut the timber on the land which was smooth, so it 
could be used for agricultural purposes. They were simply removing the tim- 
ber from thèse parts of the homestead so that later on it could be used for 
agricultural purposes. The logs had to be drawn one mile and a half or two 
miles to the mill, and the lumber had to be drawn back. The hands of Mr. 
Grubbs picked out the lands where to eut, and eut ail the trees over twelve 
inches. Hé drew the logs awây, and delivered the lumber. Some of the lum- 
ber was dressed,— the flooring and ceiling. I personally did a month or more 
work on the place,— such work as I was able to do. Whenever I could get 
enough ahèad I would work on thé land, cutting rail timber, making rails, cut- 
ting down trees, or in clearing the land. I continued working for Mr. Grubbs 
until I got sick. I worked one time seven days on the land, and at odd times 
parts of days. When arrested, In June, none of the land was eleared,— about 
one acre brushed, and the rails made." James N. Corbett, another witness, 
testifled substantially to the same' facts. 

The court chargea the jury, in part, as follows: "But if a man of limited 
means goes upon a claim, and is able during the flrst years to cultivate only 
a few acres, he Is only authorized to eut the timber off the few acres that 
he intends to cultivate and is able to cultivate. If he cuts down the timber 
off the 40 acres, it should be in pursuance of a definite plan that the plow 
should follow the ax, and that the entire forty acres shall be put to use for 
the purpose et cultivation, or in such manner as a farmer makes use of land; 
that is, tillable land. The balance of the timber on the homestead, if it is a 
claim covered by timber, should remain as a préserve,— a timber préserve,— 
for the future beneflt of the land, and should be removed only and so fast as 
the settler finds it necessary to remove it in order to put in cultivation the 
land he intends to cultivate lit good faith. The déclaration and settlement 
must be in good faith, and supported by a compliance with the requiremen'-s 
of law by making a home ùpon the land, actually living upon it, and actually 
proceeding in good faith in the regular way, by regular process of improving 
the land and putting it in cultivation, and until he has perfected his right 
by full compliance with the law, and received his patent, he has no right to 
eut down and sell the timber on other portions of the land, which he is not 
intending to immediately put into cultivation. Now, in regard to the inten- 
tion, I want to state to you that that cannot always be ascertained by what 
the parties say, but may be more correctly found by what the parties do. The 
question is not whether the parties believe that the cutting of the timber off 
the land homesteaded was right under the law, for ail persons are presumed 
to know the law, and to intend the natural results of their acts; so if you find 
in this case from the évidence that the défendant, knowing the condition 
of thèse lands, that they were recently homesteaded, and that the timber that 
they obtained permission to eut was eut off lands not put in cultivation, and 
not to be put immediately into cultivation, then the law présumes that they 
intended to violate the law." Due exception was taken to the quoted parts of 
the court's chargé. The défendant requested the court to give the followmg 
instructions: "If Corbett and Hickman having homesteaded thèse lands, in 
good faith eut and removed, or authorized the défendant to eut and remove, 
timber from such parts of the lands as they in good faith intended to improve, 
and exchanged suéh timber with défendant for lumber and other materials 
which hâve beeû In good faith placed on the homesteads, and that this lumber 
and other matërial was necessary to enable Corbett and Hickman to live upon 
and improve their homesteads, and that the timber was not sold to simply 
get the purchase priée thereof, and dénudé the lands, then you will find the 
défendant not guilty. If you find Hickman and Corbett were poor men, with- 
out means io buy lumber and other materials for building upon and improving 
their homesteads, and that the timber removed was exchanged for lumber 
and other materials to build houses upon thèse lands, and that this lumber and 
other matërial was put into houses and lmprovements upon thèse îands, and 
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that Corbett and Hickman and their families hâve resided In thèse houses 
since they were erected, thèse would be very strong eircumstances tending 
to prove the good faith of the transaction. The law does not contemplate 
that the homesteader must plow ail the land he improves, but he may use it 
l'or pasturage or any other purpose to which it can be put to assist iu making 
him a home and living for his family. The law does not contemplate that 
the poor homesteader shall let his family starve while he clears the land, 
'that the plow may follow the ax,' but he may work out by the day to earn 
a living for himself and family, and improve the land as rapldly as he can iu 
his eircumstances. Neither does the law rob a homesteader of his homestead 
because he may be sick, and unable to Improve the land as rapidly as his 
well neighbor. The law is reasonable, and only reqnires that he act in good 
faith; and if Corbett and Hickman acted in good faith In taking the home- 
steads and improving them, and exchanged such timber for lumber and other 
material as was necessary for the improvement of the homesteads, and that 
this exchange was necessary in order to build houses and make the homestead 
tenable, and did this in good faith, then the défendant is not guilty." To the 
refusai of the court to give thèse instructions due exception was taken. 

E. H. Vance, H. F. Auten, and W. P. Hill, for plaintiff in error. 
Jacob Trieber, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The acts of congress relating to the settlement upon and acquisi- 
tion of the title to public lands by actual settlers, and the practice 
of the land department under them, are controlling in determining 
the rights of such settlers. Although this case arises under the 
homestead act, it will be profitable to advert briefly to an earlier 
statute, which gave to actual settlers the préférence right to pur- 
chase the public land on which they had settled, upon conditions 
which, so far as relate to the occupancy (except the period of its 
duration) and improvement of the land, are in substance identical 
with the later act, known as the "Homestead Act." In 1841 con- 
gress passed what is commonly called the "Pre ëmption Act." That 
was the first act which recognized the superior claims of actual 
settlers to the public lands. The act gave to the actual settler on 
the public land the préférence right for one year to purchase at 
the minimum priée the public land, not exceeding one quarter sec- 
tion, upon which he had settled. The grant was in thèse ternis: 
"Every person being the head of a family * * * who has made 
or hereafter makes a settlement in person on the public lands sub- 
ject to pre-emption, and who inhabits and improves the same and 
who has erected or shall erect a dwelling thereon is authorized to 
enter. * * *" Section 2259, Rev. St. U. S. The act gave the 
pre-emptor the right of occupancy, use, and enjoyment of the land, 
and everything growing thereon, for one year, during which time 
the settler had the exclusive right to enter the same at the minimum 
priée of the public lands. The purpose to give this right to the 
settler was to enable him, by the use of the land and its products, 
to raise the money to enter the land. The act imposed no restric- 
tions on the pre-emptor in relation to cutting timber on his pre- 
emption, or the use he should make of the timber he did eut, nor 
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did it prescribe the materials out of which the pre-emptor's "dwell- 
ing" should be constructed, or how or where or by what means such 
material should be procured. In actual practice, a log cabin, such 
as a settler with no other implement than an ax could erect, sat- 
isfied the requirements of the act. In the case of pre-emptors with- 
out means, — and there were many such, — the land was made to sup- 
port his family, and to pay for itself by its products, whether crops, 
timber, stone, or coal. In actual practice in a good many cases 
a single year proved too short a period in which to raise the en- 
trance money, but the early settlers supplemented the act of con- 
gress with laws enacted by themselves, known as "claim laws," 
which, while they did not hâve the sanction of any legally consti- 
tuted législative body, proved entirely effectuai to protect the settler 
in the enjoyment of his pre-emption until he could, by utilizing every 
source of revenue the land afforded, raise the purchase money to 
enter it. The lands in the Western states were largely taken up 
by settlers whose want of resources and necessities compelled them 
to avail themselves of the beneficent provisions of the pre-emption 
act. It is matter of history, as well as a fact within the personal 
knowledge of many now living, that the settlers who availed them- 
selves of the provisions of the pre-emption act made such use of the 
land and the timber growing thereon as their interests and necessi- 
ties demanded; and it is not believed a single instance can be 
found where a bona flde pre-emptor was criminally prosecuted for 
cutting timber on his pre-emption, although instances were not rare 
where the pre-emptor procured the money to enter his préemption 
by selling saw logs and other timber eut therefrom. When the land 
was situated on or near navigable streams, saw logs were frequently 
floated hundreds of miles to market. The idea of prosecuting crim- 
inally a bona flde pre-emptor for cutting timber to procure the 
money to enter his pre-emption never entered the brain of any man, 
and would not hâve been entertained for an instant by any départ- 
aient of the government. Congress knew ail thèse practices of the 
settlers, and never legislated against them, but by its silence ac- 
quiesced in them, and no départaient of the government ever pre- 
sumed to regulate by rule the mode or manner in which the pre- 
emptor must prooeed in clearing and improving his préemption. 

In time it was found that the minimum price of $1.25 per acre, 
which the settler was required to pay under the préemption act, 
operated to prevent men of families, without means, from acquiring 
homes on the public lands. It was also perceived that the public 
lands were rapidly passing into the hands of speculators and capi- 
talists, who held them at priées which precluded men of moderate 
means even from purchasing them for homes, and removed them 
entirely beyond the reach of men of families without means. It 
was to remedy thèse conditions that congress in 1862 passed the 
homestead act.- This act adopted a much more libéral policy to- 
wards settlers on the public lands .than the préemption act. The 
act déclares: "Every person who is the head of a family * • * 
shall be entitled to enter one quarter section * * * of unappro- 
priated public lands. • * *" Section 2289, Rev. St. U. S. "The 
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person applying for the benefit of the preceding section shall make 
affidavit * * * that such application is made for his exclusive 
use and benefit and that his entry is made for the purpose of actual 
settlement and cultivation and not either directly or indirectly for 
the use or benefit of any other person. * * *" Section 2290, Id. 
Section 2291 provides that no certificate or patent shall be issued 
for land entered under a homestead act until after the expiration of 
five years from the date of the entry, and the homesteader "proves 
by two crédible witnesses that he * * * has resided upon or 
cultivated the same for the term of five years immediately succeed- 
ing the time of filing the affidavit, and makes affidavit that no part 
of such land has been alienated. * * *" Section 2297 provides 
that if at any time before the expiration of the five years it is 
proved that the person making the entry "has changed his résidence 
or abandoned the land for more than six months at any time, then 
in that event the land so entered shall revert to the government." 
It will be noted that, like the pre-emption act, the homestead act 
imposes no restrictions on the homesteader in relation to cutting 
timber, or the use he shall make of the timber he does eut, nor 
does it prescribe the materials out of which the settler's dwelling 
and other improvements shall be constructed, or how or where or 
by what means such materials shall be procured. Nor does the act 
expressly or by implication prescribe how the bona fide homesteader 
shall open, clear, cultivate, or use the land and the timber growing 
thereon, or the character or extent of the improvements he shall 
make, or how rapidly and to what extent he shall put the land to 
cultivation, and particularly it does not require that he shall not 
clear land for any purpose except to plow it, and that the "plow 
must follow the ax." The leading object of the act was to afford 
men of families, having little or no estate, an opportunity to acquire 
a home on the public lands. But to the settler without means the 
acquisition and establishment of a home on the public lands is no 
holiday affair. He and his family are frequently subjected to great 
hardships and trials, and sometimes to actual want and suffering. 
With no resources or capital but the labor of his own hands, the 
homesteader is compelled to provide shelter and support for idm- 
self and family, and open and improve his homestead as fast and 
as best he can, under the conditions surrounding him. Such was 
the . condition of the homesteader in this case. Opening a home- 
stead under thèse conditions is a slow and laborious task, and the 
homesteader is necessarily restricted to the methods compatible 
with his resources. Ail thèse facts were within the knowledge of 
congress, and it is highly improbable that that body contemplated 
that the bona fide homesteader should be denied the use of the tim- 
ber on his homestead to prevent starvation or procure medicine for 
his sick family, while honestly striving and intending to make a 
permanent home for himself and family on the land. Cognizant of 
the wants and necessities of the homesteaders who possessed limited 
or no estâtes, no such restriction was imposed by congress. 

The fundamental and the only restrictions or conditions imposed 
on the bona fide homesteader by the act of congress are that he 
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shall enter the land for bis own exclusive use, and with the honest 
purpose and intention of residing upon and cultivating it for flve 
years. There is not a word in the açt réstricting or limiting his 
use of the land or the timber on it, and it was not the intention of 
congress that the bona fide homesteadèr should be limited or re- 
stricted in this regard. Such a homesteadèr who actually résides 
upon the land, and cultivâtes even so much as a garden patch, with 
the fixed intention of maintaining and continuing that résidence for 
flve years,. for the purpose of açquiring the title to the land as a 
home for himself and family, satisfles the requirements of the act 
of congress, and no départaient of the government is authorized to 
impose others. The act of congress provides that the homesteadèr, 
upon making proof that he has "resided upon or cultivated" the 
land for the term of flve years, shall receive a patent. And the rules 
and régulations of the land department adopted by the commissioner 
of the gênerai land office, and approved by the secretary of the in- 
terior, provide that "in grazing districts stock raising and dairy pro- 
ductions are so nearly akin to agricultural pursuits as to justify 
the issue of patent upon proof of permanent settlement and the use 
of the land for such purposes." Circular from General Land Office, 
etc., issued July 11, 1899, p. 14. There are lands in the mountainous 
régions of the West whose altitude is such that crops cannot be 
grown on them at ail, and yet they are valuable for grazing and 
stock raising. There are ranches of this character whose surfaces 
were never touched by a plowshare. Would the rule laid down by 
the lower court that "the plow must follow the ax" apply to such 
homesteads, and would the settlers be denied the use of the ax be- 
cause the plow could not follow it? If it were permissible to pre- 
scribe rules for the guidance and control of every homesteadèr in 
opening and cultivating his land, it would be a grave error to sup- 
pose that atl homesteads are alike, and that a rule could be framed 
equally applicable to ail. It is no less an error to suppose that ail 
homesteaders want to open their land at the same time, or in the 
same way, or put it to the same use, or that they are equal in re- 
eources and ability, and could, if they desired, conform to a uniform 
rule or method. 

It is worthy of notice that the act upon which the information in 
this case is based was passed in 1831, and could, therefore, hâve 
had no référence tb the cutting of timber by a homesteadèr on his 
homestead under the act of 1862. If a bona fide homestead entry 
is not taken out from under the opération of the act of 1831, it is 
not perceived w.hy the homesteadèr may not be prosecuted for cut- 
ting the logs for building his cabin on his homestead. There is 
not a word in the act subjecting the bona fide homesteadèr in auy 
case to the pains and penalties of the act of 1831; but this was done 
in the lower court in this case, who took it upon itself to say what a 
homesteadèr may and may not do, and what he must do in rela- 
tion to the timber growing on his homestead, and to say when the 
act of 1831 shall and when it shall not be enforced against him for 
cutting timber on his homestead, without regard to his good inten- 
tions and honest purpose to comply with ail the obligations imposed 
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on him by the law in référence thereto. This was ignoring the vital 
question in the case. 

At the threshold of every case of this kind the crucial question 
is, was the déclaration of the homesteader, made under oath at the 
time he entered the land, that his entry was made for his exclu- 
sive use and benefit, and for the purpose of actual settlement and 
cultivation, and not either directly or indirectly for the use or benefit 
of any other person, true* and made in good faith? If it was, then 
the entry was a valid entry, and invested the settler with ail the 
rights of a bona fide homesteader; and so long as he continues 
in good faith to observe this déclaration, by residing upon and cul- 
tivating the land with the bona fide intention of perf ecting his entry 
by the required five yëars' résidence, he cannot be deprived of his 
homestead, convicted of a criminal trespass, and incarcerated in 
jail, because, in making his improvements and clearing his land 
and disposing of his surplus timber, he did not conform to some 
idéal method or rule conceived by those who probably never felled 
a tree or plowed a furrow. Such rules hâve the sanction of no law, 
and no citizen can be criminally punished for not observing them. 
On the other hand, if the entry was made in bad faith, and with no 
intention of residing upon and cultivating the land for five years, 
but with the formed design of using the entry as a mère screen, 
while he eut and removed the timber from the land or caused it to 
be done, or if the entry was made, in the language of the law, "either 
directly or indirectly for the use or benefit of another," in either 
case the entry would be fraudulent and void from its inception. It 
would in law be no entry, and the cutting of a single tree by such 
fraudulent homesteader for any purpose whatever would be a crim- 
inal trespass. And so, too, if, after maMng an entry in good faith, 
the homesteader reconsiders his good intention, and proceeds to 
dénude the land of its timber, and put the avails in his pocket, 
intending, as soon as he has accomplished his fraudulent purpose, 
to abandon his entry, he is guilty of a criminal trespass. The guilt 
or innocence of the défendant in this class of cases turns upon thèse 
questions of fact. It is a question of good faith and honest intention. 

It is argued, however, that there are cases in which it is difficult 
to prove the homestead entry was fraudulent, or made for a fraudu- 
lent purpose, and that to meet such cases the court should lay 
down rules so stringent and exacting as to absolutely preclude ail 
fraud. This argument calls for a few observations. If the exist- 
ing law is détective, — which is not admitted at ail, — its amendaient 
rests with congress, and not with the courts. The courts cannot 
frame rules which will supply the want of statutory enactments in 
criminal cases. Again, in an effort to punish fraudulent and dis- 
honest homesteaders, the court should not lay down rules which 
will effectually exclude honest and bona fide homesteaders, with 
little or no means, from successfully availing themselves of the 
benefit of the homestead act. Some of the rules suggested would de- 
prive the very class of people for whose benefit the law was enacted 
from ail benefit under it, and only a full-handed fariner possessed 
of teams, plows, and ail kinds of farming implements, and ample 
105 F.-21 



822 105 FEDERAL REPORTER. 

means to live on, until the hoiiiestead was brought into cultivation 
and made productive, could safely venture to enter a homestead. 
trader :these rules, "the man with the hoe" and an ax, which seem 
to hâve been the only farming implements the homesteader in this 
instance: possessed, thoughhe act in perfect good faith, and with an 
honest purpose and désire to acquire a homestead, in which he 
would hâve succeeded had he been let alone, will inevitably land in 
jail as a criminal trespasser. The honest and bona fide homesteader 
should not be deprived of his homestead, and criminally punished, 
lest some guilty man should escape punishment. 

But such rules are not necessary in order to convict the guilty. 
The boha fide settlers and owners of land, who largely compose the 
juries in fédéral courts, hâve no sympathy with timber thieves, and 
are quick to detect ail their disguises. They know how to draw 
the Une, and can, when the f acte are laid bef ore them, readily dis- 
tinguish between an honest homesteader and a dishonest one. For 
a quarter of a century the writer of this opinion tried ail this class 
of cases in the district from which this case cornes, and he does not 
recall a single instance where a fraudulent homesteader, or his 
vendee with guilty knowledge, who had stripped the land of its tim- 
ber, was not convicted. 

The doctrine we hâve announced is not new in this court. In 
the case of Conway v. U. S., 37 0. 0. A. 200, 95 Fed. 615, Judge 
Adams, in delivering the unanimous judgment of the court, said: 

"It is a well-settlêd construction of the homestead statute that whlle a set- 
tler acquires no title to the lands entered by him until the issue of the patent, 
at the expiration of five years after the entry, he has nevertheless a right 
during thèse five years to treat the lands as his own, In a certain qualifled 
sensé,— to the estent, at least, of performing those acts which are required 
under the law to entitle him to a patent therefor. He mtist réside and con- 
tinue to réside upon the lands entered, and cultlvate and continue to cultivate 
the same for a period of five years. To; perform thèse conditions necessary to 
the acquisition of title, heclearly has the right to utilize the timher growing 
upon the land for the purpose of building himself a house to live in, and such 
outhouses and fences as : may be reasopably necessary for his initial and 
progressive farming opérations. He may also, and must, in the performance 
of the condition of cultivation, first prépare the land therefor. If there be 
growing trees or dead timber, which are impedlments to successful husbandry, 
he may clearly remove the same, or cause them to be removed, so far as the 
legitimate purpose of cultivation reasonably warrants; and he may, subjeet 
to such limitations, sell the same, and appropriate the money realized there- 
from. While a settler may avail himself of thèse necessary privilèges, he must 
at ail times act in good faith in the exercise of them. He cannot invoke or 
prétend to exercise them as a cover to despoil the lands of their timber, or to 
make profit out of them, wlthout regard to the legitimate purpose of building 
him a home, outbulldings, and fences, and fittlng the soil for cultivation and 
lise. * » * Thèse averments, in our opinion, are the équivalent of saying 
that the timber was caused to be eut by the settler in order to fit and prépare 
the land for cultivation. If thèse averments are true,— and we must so treat 
them for the purposes of this case, — and if the défendant was engagea in do- 
lng the work of clearing in good faith, for the purpose of preparing the land 
for cultivation, then, even though the settler was to receive in money the 
value of the timber so eut, the act would be justifiable under the law, and the 
person employed to do it would not be liable to the United States therefor. 
As has been frequently expressed in judicial utterances found in the cases 
above cited, the question is one of good faith on the part of the settler. The 
cutting, to be justifiable, must be fairly and reasonably an incident to real 
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cultivation and improvement, as distinguished from a denuding of the land 
of its timber merely for the purpose of selling the timber and securing the 
purchase priée. The portion of the answer already considered was intended 
to state a complète défense or a bar to the cause of action; but there is an- 
other feature of the answer which sets forth, in our opinion, a partial défense. 
That is the portion of the answer averring that Conway was to employ and 
did employ the timber eut, either directly or indirectly, in erecting a dwelling 
house and necessary outbuildings for the settler. To the estent to which 
the logs eut went into the construction of sueh dwelling house and outbuildings, 
under the authorities already cited, or to the extent to which the money re- 
ceived for the logs was in good faith employed to construct a dwelling house 
and outbuildings, there could be no recovery in this case." 

The law as laid clown in the opinion from which we hâve quoted 
was not regarded by the lower court in charging the jury in this 
case. The jury were told that the timber could only be eut "in 
pursuance of a definite plan that the plow should follow the ax." 
This is said to be an extract from a judicial opinion. It is entirely 
admissible to embellish judicial opinions with metaphors, figures 
of speech, and flowers of rhetoric, but such scraps of judicial ex- 
ubérance are not to be laid before a jury as cast-iron rules of law, 
by which they are to be bound in forming their verdict. They 
leave too much to the imagination, and are far too elastic, for in- 
structions to a jury. But in this instance, that there should be 
no misunderstanding as to when the plow should follow the ax, 
the jury were told, in another instruction, that if the timber "was 
eut off lands not put in cultivation, and not to be immediately put 
in cultivation, then the law présumes they intended to violate the 
law." In thèse two instructions the jury were told, briefly and in 
substance, that the "plow must follow the ax * * * imme- 
diately," and, if it did not, "then the law présumes they intended 
to violate the law." îs T o matter that the homesteader acted in good 
faith; no matter that the failure to follow the ax with the plow 
arose from the homesteader's limited resources and présent inability 
to do so, or from other causes which would excuse or justify it; 
no matter that the land was being cleared for pasture or grazing 
land, and not to be plowed at ail, — none of thèse facts were of any 
avail against the positive and absolute presumption of law that 
the défendants intended to violate it. It will be observed that the 
court did not tell the jury that the failure to follow the ax with 
the plow was a circumstance to be considered by them in determin- 
ing with what intent the timber was eut, or that it was prima facie 
évidence of the defendant's guilty intention, but the jury were told, 
in round and unqualified terms, that from that fact alone the law 
presumed a guilty intention. It is needless to say that there is 
no such presumption of law. A sounder view of the law is expressed 
in the volume of instructions prepared by the commissioner of the 
gênerai land office, and approved by the secretary of the interior, 
addressed to those chargea with the duty of administering the land 
laws of the United States, and to instruct the citizens as well, where 
it is said: "But the question whether the land is being cleared 
of its timber for legitimate purposes is a question of fact which 
is liable to be raised any time." Circular from Général Land Of- 
fice, etc., 1899, p. 275. The italics are in the book. With what in- 
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tent the timber was eut was a question of fact for the jury tô dé- 
termine from a considération of ail the facts and circumstancès in 
the case. There is no more a conclusive légal presumption of guilt 
arising from failing to plow land immediately after the timber is 
eut off than there is a conclusive légal presumption of innocence 
when the land is plowed. A frâudulent homesteader might the bet- 
ter to screen his frâudulent design, while stripping the land of its 
timber, plow it, but that would not condone his offense. The in- 
structions asked by the défendant, which are set out in the state- 
mént, express the law applicable to the case as w'e hâve declared 
it, and it was error to refuse them; and the charge of the court, so 
far as it conflicted with the views we hâve expressed and the in- 
structions asked by the défendant, and which should hâve been 
given, is erroneous. The judgment of the district court of the 
United States for the Eastern district of Arkansas is reversed, and 
the cause remanded, with instructions to grant a new trial. 



MONARCH CYCLE MFG. CO. V. EOYER WHEEL, CO. 

(Circuit Court of Appeals, Sixth Circuit. December 4. 1900.Ï 

No. 741 

1. Apfbal— -Review— Instructions. 

The charge of a trial court upon a particular Issue cannot be revJewed 
where no exception was taken thereto, nor to the refusai of a spécial in- 
struction on the subject, or where the spécial instruction was erroneous 
because of other matters embodied therein which justified its refusai as 
a whole. 

a. Sales— Entieety of Contract — Rendnciation by Purchaser. 

A contract for the sale and purchase of 2,000 bicycles at specifled priées, 
monthly shipments to be made as should be specifled by the purchaser, 
ls an entire contract; and the failure of the purchaser to pay for deliveries 
made, within the time stipulated, is not a renonciation of the contract 
which justifies the seller in treating it as abandoned, and absolves him from 
his obligation to makè further deliveries thereunder, in the absence of a 
provision therefor in the contract, unless there is a refusai by the pur- 
chaser to pay, in such terms as to évince a purpose on his part to re- 
nounce the contract. 

8. Same— Action by Pbrcbaser fob Nondeltvery— Pleading. 

Under the provisions of the Ohio Code, requiring a libéral construction 
of pleadings, a counterclaim by a purchaser for the recovery of damages 
because of the alleged failure of the seller to deliver goods under a con- 
tract is sufficient, after judgment, to sustain a recovery of such damages, 
although it does not allège that the purchaser was ready and willing to 
receive and pay for the goods, where, under the contract, ne had 10 days 
after delivery in which to settle for thi goods either by cash or note. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

On the lOth day of October, 1895, the Monarch Cycle Manufacturing Company 
entered into a contract with the Royer Cycle Company, at Cincinnati, Ohio, by 
a certain mémorandum of agreement, as follows: 

"That in considération of the priées, terms, and conditions hereinafter named 
on bicycles manufactured by sald Monarch Cycle Manufacturing Company, 
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party of the second part agrées to, and does hereby, purchase of the said party 
of the first part, for delivery as hereinafter specified, 1,500 bicycles, at the 
folio wing priées, viz.: 

Deliveries. 
Nov. Dec. Jan. Peb. Mar. Api. Total, 750. 

Model No. 31, at $40 00 50 

Model No. 30, at 37 50 

Gent's Défiance, No. 29, at 36 00 20 

Ladies' Défiance, No. 25, at 37 50 20 

Youths' Défiance, No. 26, at 30 00 

Misses' Défiance, No. 26, at 30 00 10 

Boys' Défiance, No. 24, at 26 00 

Girls' Défiance, No. 24, at 26 00 

"Balance of machines to be shippèd wlthin the season of 1896. Spécifica- 
tions, etc., to follow later. F. o. b. Chicago. 

"Terms: Net 60 days, less discount for prompt cash, in ten days, as follows: 
On November deliveries, 5 per cent.; on December deliveries, 4 per cent.; on 
January deliveries, 3 per cent.; on February deliveries, 2% per cent.; on 
March deliveries, and thereafter, 2 per cent. Fnll seulement of ail invoices 
must be made within ten (10) days from date of same, either by cash, less the 
cash discount, or by notes, the maturity of which shall conform to the maturlty 
of the respective invoices. Party of the second part agrées to settle ail ac- 
counts according to the terms above specified; pay transporta tion charges on 
ail advertising matter furnished by the party of the first part, and also on goods 
sent for repairs. 

"Any verbal understanding or agreement had with any tvaveling man or 
salesman representing the party of the first part, which 1s not set forth in this 
agreement, shall be void and of no effect whatever. This contract must be 
approved by an officer of the Monarch Cycle Manufacturing Company, counter- 
signed by such officer, before it can go into effect and become binding on either 
party." 

On December 30th the parties entered into a further agreement as follows: 
"That in considération of the priées, terms, and conditions hereinafter named 
on bicycles manufactured by said Monarch Cycle Manufacturing Company, 
party of the second part agrées to, and does hereby, purchase of the said party 
of the first part, for delivery as hereinafter specified, 2,000 bicycles, at the fol- 
lowing priées, viz. : 

Ladies' Défiance, No. 32a $41 50 

Gent's Défiance, No. 31a 40 00 

Gent's Défiance, No. 30 35 00 

Gent's Défiance, No. 29a 35 00 

Ladies' Défiance, No. 25a 35 00 

Misses' Défiance, No. 23a, 26-in. wheels 30 00 

Girls' Défiance, No. 23a, 24-in. wheels 26 00 

Youths' Défiance, No. 22a, 24-in. wheels 30 00 

Boys* Défiance, No. 22a, 24-in. wheels 26 00 

"An additional charge of çi.50 for brake on Model No. 25. Party of the 
second part agrées to specify monthly shipments to be made up to July 1, 
1896, covering the entire number of wheels purchased. F. o. b. Chicago. 

"Terms: 60 days net, less cash discount if paid at our office strictly within 
ten (10) days, as follows: On December deliveries, 4 per cent; on January de- 
liveries, 3 per cent.; on February deliveries, 2% per cent.; on March deliveries, 
and thereafter, 2 per cent. Full settlement for ail invoices must be made 
within ten (10) days from date of same, either by cash, less the cash discount, 
or by notes, the maturity of which shall conform to the maturity of the re- 
spective invoices. Party of the second part agrées to settle ail accounts accord- 
ing to the terms above specified; pay transportation charges on ail advertising 
matter furnished by the party of the first part, and also on goods for repairs. 

"This agreement shall go into immédiate effect when approved as herein- 
after provided, and remain in effect until November 1, 1896, unless sooner 
terminated by mutual consent, or failure of either party hereto to keep agrée- 
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ments herein contained. Any verbal understanding or agreement made with 
any traveling man or salesman representlng the party of the flrst part which. 
is not set forth in this agreement shall be void and of no effect whatever. This 
contract must be approved by an offlcer of the Monarch Cycle Manufacturing 
Company, and countersigned by such officer, before It can go Into effect and 
become binding on either party." 

The plaintiff, alleging default in failure to pay for certain goods sold and 
delivered to the défendant, brought suit in the circuit court of the United 
States to recover upon two causes of action: First. TJpon an account for goods 
sold and delivered, copy of which is attached to the pétition. Second. Upon 
alleged breach of the agreement of December 30, 1895, in that défendant had 
refused to specify the months in which shipments were to be made, as therein 
agreed, and had only specified 219, leaving 1,781 bicycles to be specifled prior 
and up to July 1, 1896; that défendant was frequently requested to give such 
spécifications, which it did not do, and refused to receive any more bicycles; 
that défendant violated said contract by canceling ail orders for shipments 
given by défendant to plaintiff which had not been ftlled, and also terminated 
said contract as to the 1,781 bicycles not specified or delivered, and refused to 
accept any more bicycles under said contract. There was a gênerai allégation 
that plaintiff had performed ail the terms and conditions of said contract 
on its part to be performed, and that it had been damaged by reason of the 
refusai of défendant to take said 1,781 bicycles in the sum of $17,810, where- 
fore plaintiff prays judgment in the sum of $3,313.68, with interest from Sep- 
tember 27, 1896, and on $17,810, with interest from July 10, 1896. The de- 
f endant's answer claimed some small crédits on the first cause of action, and, 
for answer to the second cause of action, says that the agreement of December 
30th was simply a modification of the contract of October 10, 1895, and dénies 
that the plaintiff complied with the contract, but avers that it refused to 
deliver wheels, to the great damage of défendant, as set out in the answer. 
Défendant claims that, by reason of the failure and negleet to keep the agree- 
ment, défendant is absolved from the contract. By way of counterclaim, de- 
fendant claims 100 wheels, by the agreement of October 10, 1895, were to be 
shipped during the month of November, and also alleged a breach of an agree- 
ment on the part of plaintiff to f urnish catalogues and printed matter to enable 
the défendant to carry on its business of selling said wheels; and certain allé- 
gations are made In the counterclaim as to the contracts made and expenditures 
incurred oh, the strength of plaintiff's agreement. It is averred that plaintiff 
neglected and refused to send the printed material, and did not fill the orders 
sent to it by défendant; did not ship wheels of the kind ordered; that the 
défendant frequently called upon the plaintiff, without success, for the wheels 
ordered and demanded. Défendant further allèges that, after trying in vain to 
get its orders ftlled, It was compelled to abandon the contract, and notified 
plaintiff of so doing. Défendant further alleged its loss under said contract 
for wheels not furnished in the sum of $10,000, for which it prays judgment. 
The reply takes issue upon the allégations of the answer and counterclaim, and 
avers: That défendant wrongfully canceled orders for wheels under the con- 
tract on or about the lst of May, 1896. Prior to said date the défendant re- 
fused and neglected to pay for said wheels delivered by plaintiff, and neg- 
lected to specify the monthly shipment of wheels according to the contract. 
That the plaintiff refused to deliver any more wheels until the ones previously 
sent had been paid for according to contract, and that the cancellation of the 
contract was wholly due to the default of défendant Dénies that it ever 
agreed to furnish printed material, and dénies the allégations of spécial dam- 
ages eontained in defendant's answer and counterclaim. Upon thèse alléga- 
tions the parties went to trial, and a verdict was returned finding upon the 
first cause of action in favor of plaintiff, on the second cause of action in f avor 
of the défendant, and also in favor of défendant upon the counterclaim set up 
against the plaintiff. At the trial testimony was introduced on the part of 
plaintiff tending to show that défendant had failed to make settlement for 
wheels shipped, or to promptly pay for same, and that défendant was indebted 
to plaintiff on account of the contract, for wheels shipped, in the sum set up 
in the first cause of action, and that about the 20th of April, 1896, défendant 
having failed to make settlement for previous shipments, the plaintiff declined 
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to make any further shipments; that on or about the Ist of May the défendant 
notifled plaintif! that it would make no further orders, and canceled any un- 
filled orders, because of the alleged breach of contract on part of plaintiff in 
not furnishing wheels. The défendant offered testimony tending to show re- 
peated demands for wheels, and nonfulfillrnent of orders to plaintiff to furnish 
wheels, and that finally, because of the failure to obtain wheels demanded by 
it, on the lst day of May, 1896, it terminated any further obligation under the 
contract. 

Lawrence Maxwell, Jr., for plaintif! in error. 

John W. Herron and Charles W. Baker, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, after stating the foregoing facts, delivered 
the opinion of the court. 

As to the verdict on the flrst cause of action, for wheels sold and 
delivered by plaintiff to défendant, there is no assignment of error, 
and the verdict and judgment in that respect are not complained of. 

Under the second cause of action set up in the pétition, the plain- 
tiff, having failed to recover, allèges that certain instructions of the 
court in respect thereto were erroneous. It is alleged that the court 
erred in charging the jury as to the effect of failure of the défendant 
to specify the wheels to be shipped under the contract with plaintiff. 
An examination of the record discloses that the plaintiff, in its eightb. 
request, asked the court to charge the jury upon this subject that if 
the défendant violated said contract, in neglecting to furnish spéc- 
ifications for monthly shipments up to July lst, it could not com- 
plain of either delay in deliveries, or the refusai to make shipments. 
This is the only request separately ruade upon the effect of the failure 
to furnish spécifications, and is the only référence to the matter, ex- 
cept in the twelfth request, wherein the court was requested to 
charge the jury that if the delay in shipments was due to the default 
of the défendant in not properly sending spécifications under the 
contract, or in not making settlements for wheels already furnished, 
as provided in the contract, that the plaintiff was justified in not 
making further shipments, and the défendant had no right to cancel 
the contract on May lst, and in that event the plaintiff was entitled 
to recover damages for the. breach of the contract in ref using to ac- 
cept the 1,781 wheels. There is no exception to the refusai to give 
the eighth request, nor do we find any to that part of the charge of 
the court covering the subject. On that matter the court chargea 
the jury as follows: 

"Now, as to the matter of spécifications. PlaintifFs complaint in this re- 
spect is that the delay in deliveries was due to the want of spécifications. 
That is a question of fact for the jury to détermine from the évidence. You 
will remember the évidence upon both sides bearing upon that point. I believe 
it was stated in substance by the witness Herron that at some time he gave 
a gênerai direction, which could always be followed unless there were spécial 
spécifications and directions. On the other hand, you heard what the witness 
for the plaintif! stated,— that they were embarrassed and hindered in making 
deliveries upon orders for want of spécifications. It is for you to détermine 
whether there was any delay caused thereby. I should say, too, that there is 
testimony tending to show that the plaintiff from time to time suspended deliv- 
eries for nonpayment,— for failure to pay in accordance with the terms of the 
contract; and it is for you to look to the évidence and détermine whether there 
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wasfljoy delay whleh was caused by a failure to make spécifications, or whether 
it wa» caused by the failure to comply with the terms bî the contract in regard 
to payments." 

This maimer of submitting the questions to the jury seems to hâve 
been satisïactory to the parties. Request 12 embodied other mat- 
ters, which we will hâve occasion to consider later, justifying the 
court in refusing to give it. It is well-settled that unless a re- 
quest is entirely sound the court does not err in refusing it. As 
the record does not présent the question in due f orm, we do not deem 
it necessary to consider the construction of the contract as to the 
requiremeht for spécifications in advance of wheels réquired by de- 
fendant. 

Another question involved in considering plaintiffs second cause 
of action arises upon the ninth request of the plaintiff, which is as 
follows: 

"That if the défendant violated said contract, in neglectlng or refusing to 
make remittàrices from tlme to time for wheels already furnlshed, and as 
réquired by the contract, that the plaintiff was not réquired to make further 
shipments until settlements were properly made under said contract; and, if 
the défendant violated th© contract in either of the above particulars, the 
plaintiff was justified in stopplng shipments." 

Upon that subject the court said to the jury: 

"In the first place, gentlemen, we will turn to the plaintiff's case. It was 
the duty of the plaintiff to deliver thèse goods, under the terms of the con- 
tract, upon the orders of the défendant; and it would not be justified in refus- 
ing to deliver goods upon the orders of défendant because of the failure of 
défendant to make any particular pàyment for goods delivered, or to always 
conform to the strict requirements of the contract with référence to payments. 
In other words, gentlemen, the plaintiff could not excuse itself from delivering 
the goods because of some particular payment which the défendant had not 
made in compliance with the terms of the contract, nor because in other in- 
stances défendant had not complièd strictly with the terms of the contract. 
It could not excuse itself on that ground. But if the défendant failed to make 
payments, failed to comply with the terms of the contract, and this failure was 
accompanied by conduct indicating an intention on the part of the défendant 
to abandon the contract,— in the language of the books, to set the plaintiff free 
and put an end to the contract,— then the plaintiff would be warranted in re- 
fusing to make further deliveries. Now, I want you to understand that, "gen- 
tlemen, if in the refusai to make payments, taking into considération ail the 
circumstances of the case, looking àt the surroundings, looking at the conduct 
and behavior of défendant, at what it did and what it said, through its agents 
and officers and correspondent, and ail that, it was apparent that the défend- 
ant intended to abandon the contract, to put an end to it, if it was refusing pay- 
ment because it did not want to go ta with the contract; if that appears, if 
that is shown by the conduct of the défendant, and by the circumstances under 
which thèse payments were refused, or not made in strict conformity with the 
contract,— then the plaintiff would be warranted in refusiïig to make any fur- 
ther deliveries under the contract. But unless that appears,— if it was only a 
dispute about some particular payment, or if the requirements of the contract 
were not strictly complièd with, and theré was nothing to indicate an intention 
to abandon the contract on the part of the défendant,— the plaintiff would not 
be justified in refusing to deliver, but must go on and deliver under the 
contract, and seek its remedy, if necessary, in some other way." 

And again: 

"Now, gentlemen, you are to look carefully at this testimony, and it is for 
you to say, and not the court, whether on the 19th of April, 1896, when deliver- 
ies were suspended — and, I believe, it is conceded, ended,— whether the plain- 
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tiff was justlfied in ending the delivery of goods, in putting an end to the de- 
livery of goods under this contract. If the évidence does not show an inten- 
tion of abandonment by the défendant, growing out of his conduct with référ- 
ence to thèse payments; if, notwithstanding the failure to make payments at 
the times and in the manner stipulated in the contract, the évidence shows that 
it was the intention of the défendant to go on with the contract— then the 
plaintiff was not justified in stopping deliveries, and, if it was not justifled in 
stopping deliveries, it will not be entitled to recover damages on the second 
cause of action set forth in the pétition. If, on the other hand, the évidence 
convinces you— and the burden of proof is on the plaintiff to show it— that 
the conduct of the défendant was such that the plaintiff was warranted in as- 
suming that the défendant intended to abandon this contract, and that he did 
abandon it without cause or justification, then the next question for you to 
consider will be the question of damages which the plaintiff should recover 
upon the second cause of action." 

As the jury found in f avor of the défendant upon this branch of 
the case, it is not necessary to consider the charge of the court upon 
the measure of damages. In seeking to recover upon its second 
cause of action, the theory of plaintiff s case was that the défendant, 
by its wrongful failure to make remittances and payment for wheels 
shipped under the agreement, and in accordan.ce with the terms 
thereof, was guilty of a breach of contract, and the plaintiff was en- 
titled to treat it as such, and sue for damages for nonfulflllment on 
the part of the défendant. The défendant claims this failure to 
make prompt remittance was not a breach of the contract, and that 
plaintiff, by not shipping wheels, broke the contract. Thèse di- 
vergent claims make it necessary to examine the law of the subject. 
In this connection numerous cases hâve been called to our attention, 
but, having a décision of this court directly in point, we are content 
to rest our conclusion upon it. In Cherry Valley Iron Works v. 
Florence Iron River Co., 12 C. C. A. 306, 64 Ped. 569, where a con- 
tract had been entered into for the sale of 10,000 tons of ore, deliver- 
able in seven equal parts, in each of the seven months named, for 
the price of $37,500, and in which the vendor reserved the right to 
cancel the contract in référence to the undelivered ore if the vendee 
should fail to pay for the delivered ore, Judge Severens, in delivering 
the opinion as to the construction of this agreement, calling atten- 
tion to the right of cancellation for nonpayment for partial deliv- 
eries, said: 

"It will be convenient to consider, in the first place, what would hâve been the 
effect of the contract had that stipulation been omitted. In that case it would 
bave been a contract simply for the sale of 10,000 tons of ore, deliverable in 
seven equal parts, in each of the seven months named, for the price of $37,500, 
payable in seven equal installments, payable during those months, respeetively. 
The contract would hâve been entire, and would hâve bound the vendor to 
deliver the whole amount, and the vendee to pay the whole priée. The fact 
that there were subordinate stipulations in regard to the dates of delivery and 
of payment would not break it up into separate contraets for each installment 
of the ore. It is sufEcient to cite upon this point the cases of Iron Co. v. Nay- 
lor. 9 App. Cas. 434, in the English house of lords, and Norrington v. Wright, 
115 U. S. 188, 203, 6 Sup. Ct. 12, 29 L. Ed. 366. And, the contract being entire, 
as soon as the parties had entered upon its performance by partial delivery 
and payment the mère failure of the vendee to make the subséquent payments 
would not of itself absolve the vendor from proceeding with the deliveries. It 
may be that a downright refusai to make payment, or other équivalent conduct 
evincing a purpose to renounce the contract, would entitle the other party to 
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treat the contract as abandoned, and relieve Mm f rom the obligation to proceed 
further in ifs exécution. Winchester v. Newton, 2 Allen, 492. In respect to 
the obligation of the vendee to accept delivery of the goods nnder such a 
contract, where the vendbr fails to comply with its stipulations with regard to 
the time and mode of delivery, it was held in Norrington v. Wright, supra, that 
he was entitled to insist upon. à continued adhérence to its ternis. This was 
because they were of the substance of the thing contracted for. But the duty 
of the vendor, notwithstahding a mère failure of the vendee to make payaient 
of monçy, not evincing a renunciation of the contract, stands upon a différent 
ground, as pointed out in that opinion, and results, also, from a comparison 
of the actual décision in that case with other cases distinctly involving the 
vendor's duty in those cireùmstances,— among them the case of Iron Oo. v. 
Naylor, which it recognizes as authoritative." 

In the absence of a Clause permitting cancellation of the agreement 
upon nonpayment for any given shipment of bicycles, the contract 
under considération would be practically the same as the one sup- 
posed by Judge Severens, and -would fall within the principles thus 
stated by the court. In the présent case the contract was an entire 
one for the purchase and sale of 2,000 bicycles at certain given priées; 
monthly shipments to be specifled, covering the entire number of 
wheels purchased. This contract bound the vendor to deliver the 
whole number of wheels, and the vendee to specify and receive the 
whole number. It was an entire contract, not a number of contracta 
for the sale and delivery of bicycles, and the stipulations for spéci- 
fications and sépara te monthly shipments did not hâve the effect in 
this case to break the agreement into separate oontracts for each 
shipment of bicycles specifled. We are of opinion that the mère fail- 
,ure to pay for a number of bicycles specifled to be delivered under 
the contract would not necessarily be a renunciation of the agree- 
ment which would authorize the plaintiff to treat the same as aban- 
doned by défendant, and therefore absolve it from the obligations of 
the contract. The vendor is still bound by the terms of its agree- 
ment. It has agreed to furnish 2,000 bicycles. It is bound to fulfill 
the contract, in the absence of such emphatic refusai to carry out the 
terms thereof as would amount to a renunciation of it. Thèse princi- 
ples are substantially recognized in Norrington v, Wright, 115 U. S. 
188, 6 Sup. Ct. 12, 29 L. Ed; 366, cited in the opinion of Judge Sever- 
ens. Examining the charge of Judge Thompson on this subject, 
above quoted, we are of opinion that it is in substantial harmony 
with the doctrine laid down in the Cherry Valley Iron Works Case. 
We therefore find no error in the submission of this case to the jury 
upon th*e second cause of action. 

As to the recovery had upon the counterclaim set up by the de- 
fendant, the claim is made, that the same, as pleaded, does not state 
a cause of action upon which a recovery can be had. As no objection 
was taken in the court below to the form of pleading the counter- 
claim, nor any objection reserved as to the admission of testimony in 
support thereof, upon the principles of libéral construction estab- 
lished by the Ohio Code, especially after verdict and judgment, this 
objection is not well founded, if a recovery could hâve been had upon 
the counterclaim for any sum. The counterclaim avers the entering 
into the contract on October 10, 1895, and that said contract con- 
tained an agreement on the part of plaintiff that it would ship to the 
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défendant during the month of November, 1895, 100 wheels of certain 
models. It is said there is no averment that the wheels were not de- 
livered, but we find in a subséquent part of the pleading the gênerai 
allégation that "défendant frequently called upon the plaintiff, with- 
out success, for -wheels ordered, and demanded that plaintiff fill the 
contract promptly, but without success." This may be considered 
to be équivalent to an averment that the wheels were not shipped or 
delivered. It is urged that this is an action, as far as the counter- 
claim is concerned, for an alleged breach of contract to deliver bicy- 
cles, and also certain printed material which it is alleged plaintiff 
had agreed to furnish. In either aspect it is an action for goods 
agreed to be delivered by the vendor, and the claim is that the essen- 
tial averment that the vendee was willing and ready to receive and 
pay for the goods as provided for in the contract was not contained 
in the counterclaim. It is true, as a gênerai rule, in an action by 
the vendee for nondelivery of goods, it is essential to aver and prove 
that the vendee himself is ready and willing to perform the contract 
on his part; the principle of such rule being that the vendee cannot 
enforce a contract against the vendor without averring performance 
on his part, or an offer to perform, averring readiness and willing- 
ness so to do. 2 Benj. Sales, 897; Simmons v. Green, 35 Ohio St. 104. 
In the présent case the goods were not to be paid for in cash, but 
it is stipulated f ull "settlement of invoices must be made within ten 
days from date of same, either by cash, less the cash discount, or by 
notes, the maturity of which shall conform to the maturity of the 
respective invoices." The demands for the goods, as averred in the 
counterclaim, required the plaintiff to deliver the same. After such 
demand the plaintiff was in default until the goods were delivered. 
The principle requiring the averment of readiness and willingness to 
perform is established in cases where delivery and payaient are to 
be concurrent acts. By the stipulations of this contract the défend- 
ant had 10 days in which to settle either by cash or giving a note. 
In the aspect of the case, as left by the pleading and the testimony, 
the plaintiff was in default for nondelivery of goods, which was an 
act required of it before the 10 days would begin to run in which the 
défendant might elect to settle by cash or note. This conclusion 
renders it unnecessary to détermine whether the proof of demands, 
having been admitted without objection, would not be sufBcient, 
under the Ohio Code, to establish readiness and willingness to per- 
form, and support the judgment, where no error is assigned in the 
court below, based upon the failure of sufBcient allégation in the 
pleading to justify the proof. Liberally construed at this stage of 
the case, we think the counterclaim contains allégations sufflcient 
to support the judgment. Finding no error in the record and pro- 
ceedings, the judgment of the circuit court is affirmed. 
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PBLTON T. NEWPORT. 

(Circuit Court of Appeals, Sixth Circuit December 4, 1900.) 

No. 813. 

1. Railroads— Person Eilled upon Track— Action for Damages. 

Plaintiff's intestate left a station in Tennessee in the night, walking upon 
the railroad track, and in the morning his body was found in pièces a 
short distance away, the trunk lying between the rails. During the time 
six trains had passed, going in différent directions. There were indica- 
tions that the body had been carried forward and back along the track by 
the passing trains, but there was no direct évidence as to how be came to 
his death, though there was évidence that he was intoxicated when he left 
the station. The engineers and flremen of ail the trains testified that they 
kept a vigilant lookout, that the headlights were burning, and that none 
of them saw the man on the track, either living or dead. Shannon's Code 
Tenn. § 1574, subd. 4, relating to railroads, provides for the keeping of a 
lookout on ail locomotives, and that "when any person, animal or other 
obstruction appears upon the road the alarm whistle shall be sounded, 
the brakes put down, and every possible means employed to stop the 
train and prevent an accident." Held, that upon such évidence it was a 
question for the jury whether the deceased had "appeared upon the road," 
and whether the railroad company had discharged its duty of maintaining 
a proper lookout, and had taken the otber prescribed précautions. 

2. Same— Contributory Négligence— Tennessee Statuts. 

Under Shannon's Code Tenn. § 1574 et seq., which prescribes the précau- 
tions to be taken on railroads to prevent accidents or injury to persons on 
the track, and provides that a failure to observe such précautions shall ren- 
der the company liable for ail damages to persons or property injured as 
the resuit of any accident or collision, but that contributory négligence may 
be considered in estimatlng the damages, contributory négligence does not 
necessarily restrict recûvery to nominal damages, but the jury are given 
a wide discrétion to flx thé damages in accordance with their estimate of 
the relative négligence of the parties, where both are négligent. 

& Same— Cabe Required— Lookout. 

The mère fact that a lookout was maintained on an engine, as required 
by statute, and that ne did not see a person on the track, does not exon- 
erate the railroad company from liability for the killing of such person, 
but it must further appear that thé lookout could not hâve seen him in the 
exercise of due care and watchfulness. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

, Charles R. Head, for plaintiff in error. 
Jérôme Templeton, for défendant in error. 

Before LURTÔN, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge. This case has been hère once before. 
The opinion then given, and which is reported in 34 C. C. A. 470, 92 
Fed. 470, related mainly to certain rulings made upon the former 
trial in référence to the question whether Helenwood, the place 
where the accident happened, was an incorporated town, the statute 
of Tennessee having prescribed certain duties to railroad companies 
when passing through such places. Spécial précautions in the blow- 
ing of whistles and the stoppage of trains are required in the circum- 
stances enumerated in the statute. The resuit was that the judg- 
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ment was reversed mainly for error in that regard, and direction was 
given for a new trial. This bas been had, and another verdict and 
judgment hâve been obtained in favor of the plaintiff. The case bas 
been again brought hère on writ of error by the défendant. The évi- 
dence upon the second trial was substantially the same as that upon 
the first, except that the actual incorporation of Helenwood was 
fully proven. The facts are quite fully stated in the former opinion, 
and they will not be f urther recited now otherwise than by références 
in what follows. 

The errors assigned may be reduced to three: 

Pirst. That the court erred in not granting the request of the de- 
fendant below for peremptory instructions to the jury to render a 
verdict that the plaintiff was not entitled to recover. 

Second. That the court erred in not granting the defendant's re- 
quest to instruct the jury that: 

"If the deceased voluntarily got drunk, and went upon the track, and lay 
down and went to sleep, then, although the jury may believe the précautions 
of whistling and putting down the brakes, etc., were not observed, then the 
jury should only give nominal damages in the case. This would be true if he, 
drunk, got upon the track, although he may not hâve gone to sleep." 

Third. That the court erred in not granting the defendant's re- 
quest to instruct the jury that: 

"If Newport was upon the track in front of a moving train, and was not 
seen by some one upon the engine, but such person was upon the lookout ahead, 
and in a position to see, but did not see, then the plaintiff cannot recover." 

1. We hâve had some doubt from the beginning whether the facts 
and circumstances disclosed by the évidence were such as to remove 
the case from the région of mère conjecture as to how the accident 
occurred, and particularly whether it was shown with sufficient cer- 
tainty that Newport, the deceased, appeared upon the road as an 
"obstruction," within the meaning of subdivision 4, § 1574, Shannon's 
Code Tenn., which requires that, "when any person, animal or other 
obstruction appears upon the road, the alarm whistle shall be sound- 
ed, the brakes put down and every possible means employed to stop 
the train and prevent an accident." The accident occurred in the 
night. Six trains passed over the road between the time when New- 
port was last seen going north from the dépôt on the track and the 
discovery of his body between the rails, not far away, early next 
morning. Some of thèse trains went north, and others south. The 
first went north. One of his feet was found drawn fast into the frog 
of a switch opening to the south. The body was mangled, and was 
recovered in pièces. The trunk was found at considérable distance 
from the switch, where the foot was found. There were indications 
that the body had been carried forward and back by the trains as 
they moved in opposite directions. The engineers and firemen of the 
several trains were produced as witnesses, and testifled that they 
maintained a vigilant lookout in passing through the locality; that 
the headlights of the locomotives were in order, and burning; and 
that they, none of them, saw the man, alive or dead, anywhere upon 
the road. Upon this évidence counsel for the plaintiff in error con- 
tended, and contends hère, that, as thèse witnesses are not contra- 
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âicted or impeached, and as the accident might hâve happened with- 
ont Newport's having appearêd upon the road, — that is, the track,— 
(as, for instance, by his stumbling before the engine or between the 
cars just as the train pàssed^ it was the duty of the jury to hâve paid 
regard to the positive évidence of the tràinmen, and found that the 
accident occurred in some of the other suggested possible ways, thus 
reconciling the proofs with the possibilities. But the testimony of 
jome of thèse witnesses gave ground for thinking that they did not 
rery clearly remember some of the important facts about which they 
testified; and, moreover, it cannot be ignored that their testimony 
was self-serving, in that it related to matters which it was their duty 
to attend to, the violation of which might resuit in their discharge, 
and even more serious conséquences to them. Again, the jury might 
think that the fact that none of thèse witnesses saw the deceased, 
taken in connection with the indications upon the track and the body 
that the latter had been moved f rom place to place by successive 
trains, contradicted their testimony that they maintained a proper 
lookout. Perhaps the probabilities favored the conclusion that New- 
port had laid down upon the track intoxicated, and was struck while 
in that place and condition. While we freely admit as sound doc- 
trine that juries ought not to be permitted to fasten, by their ver- 
dicts, liabilities upon parties, based upon mère conjecture, or where 
the probabilities are as easily reconcilable with freedom from fault 
as the cpntrary, and that it is the duty of the court to give instruc- 
tions to the jury which will prevent such injustice, still we conclude, 
after mature reflection, that the évidence in the présent case was 
such that it was necessary to leave the questions of fact whether the 
deceased had appeared upon the track, and whether the railroad Com- 
pany had discharged its duty of maintaining a proper lookout, and 
taken the other prescribed précautions, to the jury. We cannot say 
that fair-minded men could not hâve reached the conclusion which 
the jury has arrived at in two successive trials. 

2. It is further insisted that the court should hâve instructed the 
jury, as requested, that, if the deceased got drunk, and went upon 
the track, and lay down there, even if the précautions of whistling 
and putting down the brakes were not observed by the railroad Com- 
pany, only nominal damages could be given. This instruction would 
hâve been erroneous. The resuit would not follow. Suppose the 
jury shoold hâve believed that Newport was seen upon the track, 
and, notwithstanding this, no précautions, or grossly inadéquate pré- 
cautions, were taken to avoid injuring him, it could not be that the 
damages must be nominal. Besides, we do not understand the rule 
in Tennessee, under thisstatute, to be that the damages in such 
cases must be either fully compensatory or merely nominal. After 
deflning the duty of the railroad company, and imposing an absolute 
liability in case of its nonobservance, the statute goes on to déclare 
that the contributory négligence of the plaintiff may be considered 
in estimating the damages. This gives the jury a wide range of dis- 
crimination, and they are left to flx the damages according to their 
estimate of the relative négligence of the parties where both are 
négligent. 
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3. Complaint is made tliat the court declined to instruct the jury 
tuât, "if Newport was upon the track in front of a moving train, 
and was not seen by some one upon the engine, but such person was 
on the lookout ahead, and in a position to see, but did not see, then 
the plaintiff cannot recover." The fault with this instruction would 
be that it attributes no measure of diligence to the person on the 
lookout. The premises assumed might ail be true, and the lookout 
hâve been négligent and heedless. The statute contemplâtes an 
efficient and watchful lookout, and not one which is merely perfunc- 
tory. A lookout who does not see what, with due care, should hâve 
been seen, would not be in the proper discharge of his duty. The 
jury in the présent case may hâve thought that, if the lookout had 
been observant, the man would hâve been seen. 

We are therefore of opinion that none of the assignments of error 
can be sustained, and that the judgment should be affirmed. 
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(Circuit Court, D. Washington, B. D. December 13, 1900.) 

I. Wrongful Death— Right of Action for Damages— Idaho Statute. 

Rev. St. Idaho 1887, § 4100, giving a right of action for wrongful death 
to the "heirs or personal représentatives" of the deceased, having been 
copied from the statute of California after the latter had been given a 
construction by the suprême court of the state sufficiently libéral to 
inchide as a beneflciary a parent who has suffered an actual pecuniary loss 
by the death of a son caused by the wrongful or négligent aet of another, 
the législature of Idaho must be presumed to hâve adopted the known 
judicial interprétation of the act as well as the text. 

3. Same— Parties Ektitled to Sde — Parent. 

A mother who is the sole heir of an unmarried adult son, and entitled 
to recover damages for his wrongful death, under a statute giving a right 
of action therefor to the "heirs or personal représentatives" of the de- 
ceased, may maintain an action for the recovery of such damages in ber 
own name. 

At Law. Demurrer to complaint overruled. 

Action at law to recover damages for the death of the plaintiff's adult un- 
married son, which occurred in the state of Idaho, while ne was working for 
the défendant as a locomotive fireman. In her complaint the plaintiff allèges 
that she is a widow, and the sole heir of her son; that she was dépendent 
upon him for support; and that his death was caused by négligence on the 
part of the défendant. Her claim to damages is based upon a statute of the 
state of Idaho, which provides that, "when the death of a person not being a 
minor is caused by the wrongful act or neglect of another, his heirs or Per- 
sonal représentatives may maintain an action for damages against the person 
causing the death; or if such person be employed by another person who is 
responsible for his conduct, then also against such other person. In every ac- 
tion under this and the preceding section such damages may be given as under 
ail the circumstances of the cause may be just" Rev. St. Idaho 1887, § 4100. 

Robertson & Miller, for plaintiff. 
Stephens & Bunn, for défendant. 

HANFOKD, District Judge. The statutes of the state of Wash- 
ington, as construed by the suprême court of this state and by this 
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court, give a right to damages for a wrongful act or négligence caus- 
ing the death of a person not a minor, only when there is a surviv- 
ihg widow, or child or children, or widow and child or children, of 
thë deceased to whom damages may be awarded. Noble v. City of 
Seattle, 19 Wash. ÎÉ3, 62 Pac. 1013, 40 L. E. A. 822; Nesbitt v. 
Railway Co. (Wash.) 61 Pac. 141; Dueber v. Bailway Co. (C. 0.) 100 
Fed. 424. And the argument in support of the demurrer in this 
case is that, as the Idaho statute has not been judicially construed 
by the suprême court of that state, the restricted interprétation 
should be given to it which has been given to the Washington stat- 
ute in thé décisions above cited. This ; argument would hâve great 
force if the statutes of the two states were identical. But they 
are not identical. 'Section 4828, Ballïhgèr's Ann. Codes & St., con- 
tains substantially the same provisions as the Idaho statute above 
quoted, and other provisions not f ound in the Idaho statute. Sec- 
tion 4838, Ballinger's Ann. Codes & St., relative to the same subject, 
also differs from any provision of the Idaho statutes; and the déci- 
sions above referred to sb,ow plainly that the courts in this state 
adopted a narrow définition of the words "heirs" and "personal rep- 
résentatives," in order to so interpret the statutes that claims of 
equal merit would be esta^blished or defeated by the application of 
one uniform rule. If the provisions of the Washington statutes, 
which are not found in the Idaho statutes, should be eliminated, the 
décisions referred to would cease to hâve any virtue as précédents, 
because the reasons upon which they are based would cease to be. 
The Idaho law appears to hâve been copied from the Code of Cali- 
fornia af ter the décision by the suprême court of Galifornia of the 
case of Taylor v. Railroâd Co., 45 Cal. 323. This being so, the rules 
for the interprétation of statutes justify an inference that the légis- 
lature of Idaho intended to adopt the known judicial interpréta- 
tion of the act as well as the text. Tueker v. Oxley, 5 Cranch, 34, 
42, 3 L. Ed. 29; Pennock t. Dialogue, 2 Pet. 1, 18, 7 L. Ed. 327; Rail- 
road Co. v. Moore, 121 U. S. 558, 572, 7 Sup. Ct. 1334, 30 L. Ed. 1022; 
Warner v. Railway Co.>.}64 V. S. 418, 423, 17 Sup. Ct. 147, 41 L. 
Ed. 495: Willis v. Banking Co., 169 U. S. 295, 311, 18 Sup. Ct. 347, 
42 L. Ed. 752. The Càlifç^nia statute, as construed by the suprême 
court of California, is sufficiently libéral, to include as a beneficiary 
a parent who bas suffered an actual pecuniary loss by the death of 
a son, causèd by the wrongful act ôt ùéglëet of another person; and 
a mother whô is the sole hejr of the décèdent, and entitled to dam- 
ages for his death, may sue in her own name. 8 Am. & Eng. Enc. 
Law (2d Ed.) 891; Munro t. Réclamation Co., 84 Cal. 515, 24 Pac. 303. 
It is my opinion that this plaintifl has the same rights under the 
laws of Idaho. Demurrer overruled. 
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MORSE v. MONTANA ORE-PURCHASING 00. 

(Circuit Court, D. Montana. December 10, 1900.) 

No. 531. 

1. New Trial— Disqualification of Juror— Waiver of Objection. 

A new trial will not be granted because of the disqualification of a 
juror who was not challenged or examined as to his qualification, al- 
though the failure to examine was due to a mistake of fact not induced 
by the juror or the adverse party. 

2. SAME— MlSCONDUCT OB BlAS OF JURORS— SUFFICIENCY OF PrOOF. 

Proof of misconduct on the part of jurors during a trial, or of state- 
ments made by jurors showing their bias or préjudice, alleged as grounds 
for a new trial, must be sufficient to overcome the déniais of such allé- 
gations by the jurors affected, and to sustain the burden of proof which 
rests upon the party making them. 
8. Same— Evidence— Testimony of Jurors. 

On a motion for a new trial on the ground that jurors were prejudiced 
by newspaper articles published during the course of the trial, the testi- 
mony of a juror is admissible on the question whether or not ne read 
any such articles, but not as to whether, or to what estent, he was influ- 
enced thereby. 
4. Same— Préjudice of Jurors— Newspaper Publications. 

Where a trial lasted a greater part of two months, during which a 
leading newspaper of the city in which it was held, and where nearly 
ail of the jurors resided, continued to publish articles apparently in- 
tended to influence the détermination of the case, and calculated strongly 
to préjudice public sentiment against one of the parties, and to présent 
the other in a most favorable light, some of which articles were ad- 
mittedly read by some of the jurors, such facts afford ground for a new 
trial on behalf of the party against whom the articles were directed, 
without regard to the question by whom such articles were instigated. 
6. Same— Waiver of Objection. 

A party is not precluded from assigning the préjudice of jurors by 
newspaper articles published during the trial of a cause as a ground 
for new trial, because he failed to hâve the publishers cited into court 
for contempt, where thé power of the court to punish for contempt on 
account of such publications was doubtful, nor because he did not ask 
a continuance on the ground of the publications. 

On Motion for New Trial. 

John F. Forbis, "William Scallon, T. J. Walsh, L. O. Evans, Henry 
G. Mclntire, Wilbur F. Sanders, and William Wallace, Jr., for plain- 
tiff. 

Cullen, Day & Cullen, F. E. Corbett, John B. Clayberg, John W. 
Cotter, Arthur P. Heinze, Elbert D. Weed, Robert B. Smith, and John 
J. McHatton, for défendant. 

KNOWLES, District Judge. The plaintiff in this case has peti- 
tioned the court for a new trial. As grounds therefor, many alleged 
reasons are presented. In the argument made in support of the 
pétition only a f ew of the reasons or grounds for granting the same 
were urged. The following were presented in the brief of counsel 
for plaintiff: 

1. That the juror Passavant was disqualified for the reason that 

his name did not appear as a taxpayer on the assessment roll of 

Lewis and Clarté county, Mont., for the year 1899; that being the 

county of his résidence. The plaintiff failed to interrogate £his 

105 F.— 22 
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juror upon that point, and made no challenge to him as a juror on 
that ground. PlaintiÉ has presented affidavits showing why ne did 
not examine said juror Passavant,^ to his qualifications as a juror 
under the laws of Montana. Indeed, it is stateo! that they had ex- 
amined the county records of Lewis and Clarke county, and found 
upon the assessment roli of the préceding year the name W. A. Pas- 
savant and supposed that this was the namë of the above-named 
juror. • ..■'T$e gênerai rule is that, if a party fails to challenge a dis- 
qualified juror, he waives ail objections to the samew It is very easy 
for a party to interrogate a juror as to his qualifications, and be- 
caiisè ïte'has failed to do so upon a mistake of fact, not induced 
by tiê juro,r or the opposing party, he should not be ëntitled to a 
new trial, especially wtLen the trial has been a long and expensive 
one, and where the party dœs not show, as in this case, that he 
would hâve challenged said juror had he known the fact concerning 
his dièqualjfication. Hue fact that the juror was anxious that it 
should, lappear that he was a tajtpâyer in the county where he lived, 
in ordei? that he might serve as a juror, is not sufficiënt ground of 
itself for a new trial. It has been often found that persons were 
anxious to become jurors for no other purpose than that of finding 
employaient, 

2. The second ground that I will consider is that it appears from 
the affidavit of one Tibbitts that the juror Farris made déclarations 
before the cause was flhally submitted to the jury showing that he 
was biàsed, and had been influenced by the publication in the Hel- 
ena Independent newspaper of an article in regard to the resuit of 
a trial had in Judge Glancy's court in Silverbow county. The said 
affidavit détails the conversation had with said juror in regard to 
said case, and its effect upon the case on trial in which he was a 
juror. Mr. Farris, in an affidavit, positively dénies this conversa- 
tion. The burden of proof as to the same was upon the plaintiff, 
and I am not willing to hold that he has established it. 

3. The third ground presented is in regard to the furnishing of 
refreshments to the jurors in the cause. The affidavit of J. P. Mc- 
Cabe states that on the evening of the 24th of Ûecember, 1899, and 
during the trial of thé cause, one Sam McMurran, an employé of the 
défendant, and the juror Ë. 0. Perrett entered the Chamber of Com- 
merce Saloon, in Helena, drank together at the bar, and entered 
into a conversation in a low tone of Voice for sothe 15 minutes. This 
is positively denied in the affidavit of both McMurran and Perrett, 
and the statements contained in the affidavits of McMurran and 
Perrett are corroborated by the affidavit of O. B. Totten, the father- 
in-law of said Perrett, in this: He states that Perrett was at home 
atbJs house during ail of the evening of said Deçember 24th. In tht 
affidavit of J. M. Hannigan it is stated that he was a barkeeper 
injïïe saloon of T, J. -Crpnin, in Helena, and that on the 24th day 
of Deçember, 1899, said McMurran and the juror Perrett came into 
sajdj saloon and drank together. There is some évidence as to a 
talbbetween Hannigan and, ÀtcMurranabout the matter of tam- 
pering with the jury. This is also denied in affidavits made by said 
Perrett and McMurran. There are also affidavits presented stating 
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that the réputation of the said McCabe for truth, honesty, and in- 
tegrity, in the conimunity where he résides, is bad. An affidavit 
is also filed attacking the réputation of the said Hannigan for truth, 
honesty, and integrity, made by one W. H. Orr. As the burden is 
on the plaintiff to establish thèse facts, I do not think the court 
could find them to be true. 

4. It is also alleged that the juror Joseph N. Kenck received re- 
freshments at the hands of McMurran and Crabtree, employés of 
the défendant. O. A. Kenck, a cousin of said juror, in an affidavit, 
states that his cousin, the juror, told him that during the progress 
of the trial of this cause one McMurran and one Crabtree, whom 
he knew to be employés of the défendant, had furnished him with 
money to play at nickel in the slot machines, and had also furnished 
him with drinks and cigars whenever he wanted them, and that he 
would even oall on them from across the street when he wanted 
either drinks or cigars. The juror Kenck dénies this statement, and 
also the fact of having such a conversation, and McMurran and 
Crabtree deny that any such occurrence took place. The fact, how- 
ever, of the juror Kenck taking a nickel and playing it in another 
nickel in the slot machine, and of taking a cigar from McMurran, 
is admitted. The manner in which this was done indicates a con- 
sidérable intimacy between said juror and McMurran. The juror, 
however, dénies that he knew that McMurran and Crabtree were in 
the employ of the défendant. There is also a reported conversation 
between this juror and said McCabe, spoken of above. This con- 
versation, if true, as reported, exhibited a corrupt state of mind on 
the part of said juror. The court, however, must consider, not what 
the juror Kenck said, but what he did, and the only fact established 
is the taking of the cigar and the playing of the nickel above re- 
ferred to; and considering the fact that McMurran and Crabtree 
were in the employ of the défendant, and were in Helena during the 
trial of the cause, the matter présents a ground for suspicion, but 
would scarcely be enough by itself to overturn the verdict in the case. 

5. The next ground for a new trial is the publication of a number 
of articles in the Helena Independent, a newspaper published in 
the town of Helena, having a tendency to préjudice the minds of the 
jurors against the plaintiff, or the party represented by him. In 
the issue of said newspaper under date of December 12th, 1899, re- 
f erring to the trial of this cause, appears the f ollowing : 

"The trial of the contention between what was indlcated by the examina- 
tion of the talesmen for the cause in court yesterday to be the Amalgamated 
Oopper Company, on one side of the action (E. Rollins Morse, as trustée, being 
the nominal plaintiff), and the Montana Ore-Purchasing Company, on the 
other, over the ownership of valuable ore bodies In Butte, was begun yester- 
day in the United States court." 

In the déposition of G-. W. Sykes, the leading editor of the Inde- 
pendent, he was asked why he used the term "Amalgamated Copper 
Company versus Montana Ore-Purchasing Company" in the descrip- 
tion of the cause on trial, and he replied: 

"I can answer for myself, of course. That being my understaudlng that 
the Amalgamated Copper Company owned the property of the Boston & 
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Montana Company, the Butte & Boston Company, as well as thc Anaconda; 
that tbëy were ail allied interests ùnder the gênerai name bf the Amalga- 
matîéd Copper Company." 

ÀJf|d also to another question Ms reply was: 

"Because very few of -thé people would know who B. Rollins Morse was, 
and who he represented, unless we explained it time and tlme again; and, 
in a gênerai way, ail our readers know what the Amalgâmated Oopper Com- 
pany 1s." 

This does give a clew as to whom and as to what was intended 
by the following articles published from time to time in said paper 
while this cause was on trial in this court. 

In tne issue of December 16, 1899, in a leading editorial, it is 
stated that certain parties, by means of the Amalgâmated Copper 
Company, had swindled Eastern investors out of some $15,000,000, 
and that such parties will not recommend Montana as a place for the 
legitimate investment of honest capital, on account of this. In the 
issue, of December 20, 1899, in a leading editorial entitled, "Their 
Blighting Methods," after abusing Marcus Daly, the président of the 
Amalgâmated Copper Company, it is stated: 

"He bas of late undertaken to swindle confldlng thousands of Investors 
out of their honestly earned savings by manipulating the market for copper 
stocks, to his own profit and the ruln of scores. The Anaconda and Standard 
Oil gang, wlth Daly at thelr head, forced a consolidation of the properties 
of that compahy, the Boston & Montana, the Butte & Boston, the Parrot, 
and others, for purely stock-jobbing purposes, on. the strèngth of previously 
honorable records of thèse companies. AU over the East and the West and 
In Europe thçre were thousands of people wlth small savings who invested 
them In the stocks of the Amalgâmated trust, and the stocks of other com- 
panies now composing the trust. By crafty manipulation thèse stocks 
were ail boomed until the money of thèse small investors was in the 
pockets of the , , Daly and Standard OU coterie. Then the bottom was 
knocked out v ,anà the conflding investors are cursing the day they first heard 
the word 'Montana.' They were swindled outright, tens of thousands of 
them. * * " * Furthermore, there are In the bills of Montana hundreds, 
perhaps thousands, of mlners who hâve been squéezed ont of théir prospects 
by the rapaeJous;:Paly-Standard OU nutfit, by: rësorting tb costly litigation, 
by terrorizing, by , coercion, by tricfcery, by some of the various resources 
the rich are àblê to employ against'thé poor. As reckless and cruel a band 
of spèculatinîj pirates is now in controï bf the properties àhd ; their stocks of 
the Anaconda, the Boston & Montana, the Butte & Boston, and the Parrot 
as ever scuttled »! ship or eut a throat.'': 

In the issrle pf December 21, 1899, in an editorial entitled, "The 
Boston Financial Troubles,'* aftér refèrrihg to the business panic 
in Boston^ and that the same was influencée! by, a shrinkage in the 
Talue of copper stocksjitgoes on to say: 

"On the strèngth- of the opérations of the past thèse same New Englanders 
bought Amalgâmated stock, and the stocks of the Boston & Montana, the 
Butte & Boston, and the Parrot, when they were high, on the strèngth of posi- 
tive représentations that the stock was not held at fictiti.ous value, but was 
a saïe investment;' but the unscrupnlons manipulatots of the Daly-Standard 
Oil combina tion had not been reckone4 with; -/This milignant force— a i force 
absolutely dominant in the copper stock market— now found it could make 
more money working t the investors tban it could working the . mines, and the 
latter business was exceedingly profitable at that. The resuit is that the 
Investors were thrown down the deep shaft of fallen guotations, and rulned 
as completely as If ttiey bad been thrown down the deep shafts of the 
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very mines. * * * Poor Investors, with the savings of their lives tied up 
In copper stocks, will be squeezed into the poor houses, if neeessary, that 
the gang who hâve already discredited Montana in the eyes of the honest 
portion of the world may make money, money, money, ont of the transaction." 

In the issue of December 22, 1899, in an editorial entitled, "Ana- 
conda €oils Tighten on Butte," it is said: 

"That the Amalgamated Copper Company is but an enlarged Anaconda is 
being demonstrated daily since the absorption of the Boston & Montana, the 
Butte & Boston, and the Parrot Companies into one corporation with the 
Anaconda. Ail the baneful and blighting methods of the latter concern hâve 
become f eatures in the management of the others. Daly, re-enf orced by the 
Standard Oil forces for evil, is as insatiable as he is unscrupulous and mer- 
ciless, and the coils of the deadly snake are twining around Butte and other 
cities in a fearful manner. * * *" 

Then, after giving an account of an incident in which it is claimed 
Mr. Hyams sought to coerce some insurance companies, it is said: 

"The incident is not the only one of the kind that has corne to notice, but 
lt is the most shameful one of the last few weeks. It serves to show the 
depths of the tyranny the aggregated Daly forces are exerting in Butte, 
Anaconda, Great Falls, Missoula, and everywhere else in the state where 
thèse concerns hâve business relations. Anaconda methods, damnable and 
rotten clear through, are effective in the management of the Boston & Mon- 
tana, the Butte and Boston, and the Parrot Companies." 

In the issue of December 23, 1899, in commenting upon an inci- 
dent that occurred in court, when Col. Sanders had called the court's 
attention to an article in the Independent, that paper, in an article 
entitled, "The Independent and the Courts," said : 

"A crew of political cut-throats has been for years— is to-day— sailing 
around Montana, employing ail thé taetics of sea pirates to throttle and de- 
stroy the liberties and the property of ail who do not bow the knee in abject 
servility to them and give tribute to their rapacity." 

In its issue of December 29, 1899, the Independent prints a spécial 
dispatch from Butte, with the following headlines: 

"Heinze Wins Suit! 

"Silverbow county judge décides he is owner of ore claimed by the Amal- 
gamated Company. Has apices in his ground. Ore bodies are continuous 
from surface to disputed ground. Veins run east and west, and north and 
eouth fissure is not a légal vein. Two millions involved. And resuit makes 
Heinze a formidable rival of copper trust. Issues same as In triai now 
pending in Helena." 

In this dispatch is the following : 

"The décision is the universal talk hère to-night, as it makes brighter the 
future of interests outside of the Amalgamated Copper Company, and guar- 
anties a long life for one competitor. As soon as certain forms of law are 
complied with, to raise an injunction, 500 more men will be put to work by 
the Montana Ore-Purchasing Company in this ground, which is already opened 
for the extraction of ore, but which has been idle nearly three years. * * * 
The controversy decided hère to-day involves the same points as are involved 
In the suits now on trial before the United States court in Helena between 
E. Rollins Morse, the représentative of the Amalgamated Copper Company, 
and the Montana Ore-Purchasing Company. The Michael Devitt adjoins the 
Pennsylvania on the east, and the ground beneath ls worked as one mine." 

It appears that this dispatch, which is a long one, was sent by Mr t 
John MacGinniss, the vice président of the Montana Ore-Purchasing 
Company. 
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In the issue of December 30, 1899, a comment is made upon the 
décision rendered by Judge Clancy, and above referred to. A part of 
the comment is as follows : . 

"The flndings of fact rendered by Judge Clancy In his décision in the 
suit of the Montana Ore-Purchasing Company against the Amalgamated in- 
terests in Butte, for the possession of the ore bodies beneath the surface 
of the Pennsylvania Iode claim, are interesting to mining men, not alone, 
5>ut to ail who hâve watched the course of proceedings in the big copper 
camp, and the flght that has been waged there by the Amalgamated Com- 
pany for Its own supremacy, and for the shuttlng out of the only rival who 
has seemed to be formidable to It The effect of the décision is to add 
to the resources of the rival, and to make people realize that he is a man 
who proposes to. hâve his rights, and whom the power of even one of the 
largest trusts in the country cannot destroy. As has already been told in 
the Independent, the décision wlll be followed by suits for damages; for 
during the tlme of the pendency of the action to détermine the ownership 
of the controverted ore body, wdrth millions in ore taken out and yet to be 
hoisted, it wlll be clalmed great damage has been done by the enforcement of 
the injonctions that hâve prevented Mr. Heinze and the Montana Ore-Pur- 
chasing Company from warking what now proves to be theirs. rThe case 
is further of exceeding interest because the Issues are practically the same 
in the Michael Devltt suit now pending in court. The Michael Devitt lies 
east of the Pennsylvania, both are south of the Johnstown and Rarus claims, 
and the Iode which apexes in the latter dips southward, going under the 
Pennsylvania and Michael Devltt. * * *" 

In the issue of December 31, 1899, 1 find the following: 

"Butte, December 29. The Boston & Montana Mining Company to-day 
brought suit in the district court against the Montana Ore-Purchasing Com- 
pany to recover $600,000, the value of thé ore alleged to hâve been taken 
from velns In the Pennsylvania claim by the défendant concern in the last 
four years. This is looked upon as another phase of the big controversy 
between the two companies, which was dëcided in the district court yester- 
day in favor of the Montana Ore-Purchasing Company." 

In commenting upon this dispute the Independent says: 

"Is this suit a move in the effort of the Daly-Boston & Montana Depart- 
ment of the Amalgamated Copper Company, a trust, to crush a rival? An 
impartial observer could hardly reach any other conclusion. According to the 
dispatches, the suit begun Friday was but another phase of the suit decided 
against the combination the. day befosre. It doubtless has just enough new 
features to give It a standing in court, and will be nursed along in the 
manner calculated to do the défendants the greatest harm. Trial will prob- 
ably not be risked, as the décision rendered by Judge Clancy on Thursday 
would lndlcate the resuit. Bach move of the character of Friday's suit is 
but another démonstration of the charge that the Amalgamated Copper Com- 
pany, a trust, of which the Anaconda and Boston & Montana Companies 
are cOmponents, has planned to sUbdUe the whole state of Montana, and that 
its flrst move in the extermination of rivais has been made in Butte." 

In the issue of the 3d day of January, 1900, is the following: 

"The Independent has received a letter from a well-known business man 
of this city, who has been in New York during the récent squeeze In copper 
stocks which resulted in a couple of broken banks in Boston, and the raiding 
of Boston & Montana, Butte & Boston,, and Parrot stocks by the Standard Oil 
capitalists who are in the Amalgamated Copper Trust. Our correspondent 
déclares the facts hâve not been ovërdrawn; that the squeeze compelled 
Bigelow, Clark, and other heavy owaers ' of Boston & Montana to accept 
$200 for stock quoted at $385 but a few weeks before. The Standard Oil 
people got what they wanted of Boston & Montana stock, and are now to 
control of everything In Butte except the properties of W. A. Clark and 
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the Heinzes. Heinze will be the next to get the attention of the Standard 
Oil monopolists, adds oui" correspondent. * * *" 

In the issue of the Independent of January 8, 1900, is a long article 
upon Marcus Daly and the Anaconda Copper properties; the head- 
lines of said article are as follows: 

Marcus Took a Big Contract! 

"Agreed to end the litigation over Butte Mines and run politlcs of Montana. 
So copper trust made him manager. Amalgamated sehemers were anxious 
to secure everything, and something more, perhaps. It was a grand idea, 
but the proverbial slip 'twixt the cup and the lip came." 

In this article is the following: 

"In thèse days one hears in Wall Street, on every hand, the expression that 
it is a fortunate thing that none of Clark's properties or those of the Mon- 
tana Ore-Purchasing Company are capitalized and listed on the stock ex- 
change or traded in on the curb. Both Olark and F. A. Heinze, the prin- 
cipal owners of the Montana Ore-Purchasing Company, own their properties 
as undivided or as close corporations. They cannot be reached through the 
methods of attack generally credited to the Standard Oil interests, and so 
aptly illustrated by the crash of the Globe National Bank of Boston, and 
tlie sacrifice of the heavy holdings of Boston & Montana stock by A. S. 
Bigelow and his associâtes. The Standard Oil Company brooks no rival. 
But how is it to reach one and bring him to terms if he has no known stock 
spéculations, and has not put his securities on the marketî The only other 
method, apparently, is to fight the matter in the courts, or to show the weight 
of its influence on the side of adverse litigation. Perhaps this explains, in 
part, the ruinous litigation involving the title of every mining property in 
Montana which Is now pending in the state and fédéral courts of the 
country from New York to San Francisco; and an explanation, also, may 
be found in the threat to unseat Senator Clark. * * *" 

In the issue of January 12, 1900, is an editorial upon Mr. Heinze, 
and in this it is stated: 

"The New York Commercial of December 30, 1899, contains a discussion 
of the copper situation in this state, in which it prophesies that Mr. Heinze 
is a coming power in Montana. The Commercial comments approvingly upon 
an interview with a man familiar with the conditions, who told that news- 
paper that the copper kings— the Standard Oil people, Daly. Clark, the Lewis- 
sotms— should not overlook F. Aug. Heinze." 

In the issue of January 13, 1900, in an article headed, "The Story 
of a Blind Pool," it is said: 

"It appears from the unbiased accounts of the venture and its sequel, 
published in the Eastern newspapers, that between United States Senator 
Clark, who has refused to enter the pool on any terms, and F. A. Heinze, 
who has refused $5,000,000 to settle his suits against the trust properties 
because he believes that they hâve attempted to defraud him out of a great 
deal more that was rightfully his, hâve between them given the trust mag- 
nâtes some bad half hours since they made the mistake of not knowing the 
kind of men they had to deal with. The efforts to crush Heinze hâve failed, 
and the copper manipulators are playing a last card now in endeavoring to 
blackmail Senator Clark by presuming upon his politieal ambitions, and 
through that channel to reach a part of the settlement they hâve ail along 
hoped to effect." 

In that part of the article purporting to corne from the New York 
Journal the following appears: 

"Starting with control of the Anaconda mine, and with other investments 
about which little is known, the company found several problems of vital 
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importance to solve. One was the Butte Mountain situation. Now that It 
has obtained eontrol of what properties It needs there, the Amalgamated flnd9 
thaljit has acouired also the enormous lawsuits, known as the, 'Heinze Litfe 
gjttlbn,* which has heavy daims agfcinst its properties for alieged encroacb- 
ments ; upon the property of the Montana Oïe-Purehasing Company. Mr. 
Heinze has refused an offer of $5,000,000 to settle, and ls believed to hâve 
placed his figure at $15,000,000. * * *" 

In the issue of January 21, 1900, in commenting upon an article 
taken from the Boston News Bureau, it is stated: 

"The News Bureau also gives some interesting data aoout the personality 
of the Amalgamated Company, the real party back of E. Rollins Morse, the 
nominal plaintiff in the suit now on trial in Helena," 

In the article itself I find the following: 

"A great litigation now being prosecuted by the Boston & Amalgamated 
Copper Companies over the properties on Butte Mountain begins with the 
litigation over Mr. Heinze's famous ÎRarUs mine, which is declared to be on 
the great Anaconda Iode, and worth, possîbly, $10,000,000." 

Then it is stated that Heinze had been sued for $720,000 for ore 
which it is claimed he has taken througïi the Earus froin the Boston 
& Montana Oompany's Pennsylvania claim and the Butte & Boston 
Oompany's Michael Devitt claim; The article then goes on to state 
that: 

"Before Judge Clancy, Mr. Heinze and the Montana Ore-Purchasing Com- 
pany has won on every point, and it was expected that an appeal would be 
taken to the suprême court; but, instead of so doing, the plaintiffs hâve just 
begun a new suit for $600,000, basing their claim upon some points made in 
the décision of Judge Clancy." 

After describing the mines and the litigation in this case, and the 
amount of copper he is able to produce, it concludes: 

"He has also, we underst&nd, In Contemplation the érection of another 
smelter on the other side of the valley, or at Helena, through which he has 
hopes of rivaling the great Boston & Montana smelter at Great Falls. * * *" 

In the issue of January 22, 1900, there is an article entitled, "Cheer- 
ing News from Boston," in which I find the following: 

"From the Boston News Bureau confirmation is had of the report, freely 
circulated in this state for months, that Mr. Heinze would build a smelter on 
one of the désirable sites near Helena. From the mines he owns and contrats, 
Mr. Heinze is now taking out, the Boston News Bureau tells us, 2,000,000 
pounds of pure copper a monta, and èxpects soon to increase the output to 
40,000,000 a year. To take care of this immense increase, additional smelter 
f acilities will be required, and Mr. Heinze wilj, no doubt, locate his new works 
in this vicinity. The efforts of the Stau4ard Oil-Daly gang to crush Mr. 
Heinze hâve not abated, though defeated at every turn; and conditions in 
Butte are becoming more intolérable every day, for which reason Mr. Heinze 
would not think of erecting larger works in that vicinity. The most available 
place In the state is right hère. The completion of the great dam across the 
Missouri river, and the successful opération of the fine electrlc plant there, 
affordlng désirable and cheap power for smeltlng purposes, and the présence 
of an unlimited supply of coal near by, combine itomake this an idéal location 
for a smelter, such as Mr. Heinze will require f,or his inereased copper produc- 
tion. The information gleaned from the Boston News Bureau, which is a 
recognized authority upon the subject of copper mining and smelting, is good 
news for Helena." 
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Thèse excerpts represent but a limited portion of the editorials 
and articles from which they were taken. They are, perhaps, the 
most pointed and objectionable portions of the same. Taken ail 
together, the editorials and articles were well calculated to arouse 
préjudice against the plaintiff in this cause, — not to hiin personally, 
but as a représentative of the Amalgamated Copper Company and 
some of the owners of stock in the same; and they were intended to 
présent the défendant and its président, F. A. Heinze, in a most 
favorable light. It is represented that said Heinze is fighting a 
most unequal battle against large, dominating, and tyrannical cor- 
porations; that he has been offered $5,000,000 to settle his disputes 
with them, and this he refused, claiming that he bas been defrauded 
out of a much larger sum. It was further stated that he was about 
to erect large smelting works in the neighborhood of Helena, in 
which place the cause was being tried, and from whose inhabitants 
a large number of the jurors had been selected. The most of thèse 
jurors were property holders and taxpayers in said city. That thèse 
articles were written with the view of influencing in some way the 
détermination of this cause is apparent. The publication thereof 
was commenced very soon after the commencement of the trial of 
the cause, and appeared in many of the issues of that newspaper 
until the trial was terminated, when they ceased. The power of the 
press to create and mold public sentiment is generally recognized, 
and cannot be doubted. Public and great private enterprises often 
resort to it for this purpose. The Independent was a leading news- 
paper at Helena, and possessed a large circulation in the community 
where nearly ail of the jurors in this case resided, pursued their avo- 
cations, and conducted their business ventures. It cannot be doubted 
but that a public sentiment was created favorable to the défendant 
in this community by thèse articles, and expérience has demonstrated 
that jurors are influenced much by the views of the community where- 
in they live. Some of the jurors acknowledge in their affldavits that 
they read some of thèse articles, but deny that they were influenced 
by them, and one states he considered them as advertisements. The 
fact as to whether or not the jurors read thèse articles could be 
established by their affldavits, but as to what influence thèse articles 
had upon their action as jurors could not be so established. In the 
case of Mattox v. U. S., 146 U. S. 140, 13 Sup. Ct. 50, 36 L. Ed. 917, 
the suprême court discussed this question. In it the following is 
quoted with approval from the décision in Woodward v. Leavitt, 
107 Mass. 453: 

"That, on a motion for a new trial on the ground of bias on the part of one 
of the jurors, the évidence of jurors as to the motives and influences which 
affected their délibérations is inadmissible, either to impeaeh or support their 
verdict,"— and adds: "But a juryman may testify to any facts bearing upon 
the question of the existence of any extraneous influence, although not as to 
how far that influence operated upon his mind." 

Under this authority it was not compétent for jurors to prove 
by their affldavits what influence thèse articles they read had over 
them, or what motives actuated them in rendering their verdict. 
It does not appear what articles the jurors read, but any of the 
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ài^icles from which thé &b&ve> quotatiôns are taken would hâve had 
atendéney to influence a juror and make him partial to the défend» 
ant. SOme of the jurors, in their affidavits, state that they purposely 
avoided reading the objectionable articles. How, as to most of them, 
they could hâve known that they were objectionable, without reading 
their héâdlines, or reading a portion of the articles themselves, it is 
difficult for the court to appfehend. Take, for instance, the editorial 
article headed, "Good News for Helena/' How could any one hâve 
learned that it had a beafing on the case without reading it par- 
tially or entirely? 

In the case of Meyer v. Cadwalader (0. C.) 49 Fed. 32, where, upon 
a pétition' for a new trial, had under considération, it appeared ob- 
jectionable articles concërning the casé on trial had been published 
against thé plaintiff, thé court held that, as the articles were pub- 
lished in iëàding newspapefs and widely circulated, it would be pre- 
sumed they had been read by the jury, and it was held that this pre- 
sented a proper ground for a new trial. 

It should be noted in connection with this case that the trial lasted 
for the greatér part of two months, and the jury were allowed to 
separate when not actuàlly in attendance upon the court. 

In the case of People v. McCoy, 71 Cal. 395, 12 Pac. 272, it was 
held: 

"That the reading by a juror, during the progress of the trial, of a newspaper 
contaJning any matter In connection wlth the stbject-matter of the trial, which 
would be likely to Influence hlm In the performance of his duty, 1s suflicient 
mlsconduct to warrant a new trial." 

In Thompson on Trials (section 2561) it is stated: 

"Jurors may be permltted to read the current newspapers, unless such 
papers contaln reports of the trial, or other prejudlcial matter in the form of 
editorial comment or otherwlse." 

In the case of U. S. v. Eeid, 12 How. 361, 13 L. Ed. 1023, cited by 
the défendant, it is stated that the articles in the newspaper read 
by the jurors had no tendency to préjudice them. In this case the 
court holds that the articles above referred to were well calculated 
to préjudice and influence the jury, and were written and published, 
undoubtedly, for that purpose. 

In the case of People v. Durrant, 116 Cal. 179, 48 Pac. 75, it does 
not appear that the jury were allowed to separate during the trial, 
or had any opportunity to read the newspaper comments on that case, 
and it did not appear that any of them had read any of the news- 
paper comments thereon. I do not consider that a case in point, 
and to be followed in this case. 

As to whether or not the défendant instigated the publication does 
not appear, except as to the dispatch stating and commenting upon 
the décision of Judge Clancy in the case of Montana Ore-Purchasing 
Company against Boston & Montana. That dispatch, as stated, was 
sent by the vice président of the défendant. It is not always requi- 
site, however, that any undue influence brought to bear upon a juror 
should be the act of either party. In the case of Mattox v. U. S., 
supra, a bailiff in charge of the jury presented to it the damaging 
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publication. In Hayne on New Trial and Appeal (section 48) it is 
stated: 

"It cannot be doubted that, where attempts to Influence jurors are made 
with the knowledge or acquiescence of a party, they must be considered as 
made by hiniself, and necessitate a new trial. The cases, however, go further, 
and bold that attempts to tamper with a jury, made by the relatives or friends 
of a party without his knowledge, are causes for setting aside the verdict." 

Considering the circurnstances of tbis case, it would be presumed 
that counsel for the défendant had knowledge of thèse publications. 
Their attention had been called to one of them by one of the attor- 
neys for the plaintiff in open court. Any one who read the daily 
papers of Helena at that time could hardly escape reading them. 
That they were written or instigated by persons friendly to the de- 
fendant, their contents leave no room to doubt. I would go further, 
and hold, however, that if it can be established that the verdict of 
a jury was influenced by any one, even though not a party to the suit, 
or a relative or friend of such party, it onght not to stand. The ver- 
dict of a jury should be the resuit of its unbiased action. When a 
jury is influenced by such articles as are presented in this case, it 
is difficult to prove who instigated them. It is claimed, however, that 
the plaintiff ought to hâve had the parties publishing thèse articles 
brought into court and punished for contempt, or ought to hâve ap- 
plied to the court for a continuance of the cause on account of the 
préjudice created by them, and by a failure so to do waived the right 
to présent this question upon a pétition for a new trial. It was ex- 
tremely doubtful as to the right of plaintiff to ask that the publishers 
of this newspaper be brought into court and examined upon the 
charge of contempt. Section 725 of the Eevised Statutes provides: 

"The said courts shall hâve power to impose and administer ail necessary 
oaths and to punish by fine or imprisonment, at the discrétion of the court, 
contempts of their authority: provided, that such power to punish contempts 
shall not be construed to extend to any cases except the misbehavior of any 
person in their présence, or go near thereto as to obstruct the administration 
of justice; the misbehavior of any of the offîcers of said courts in their officiai 
transactions and the disobedience or résistance by any such officer or by any 
party, juror, witness, or other person to any lawful writ, process, order, rule, 
decree, or command of said courts." 

This statute has received an interprétation by the suprême court in 
the case of Ex parte Bradley, 7 Wall. 364, 19 L. Ed. 214. That court 

says: 

"That this statute in express terms restricts the power of the court to pun- 
ish, as contempts, misbehavior in the présence of said courts, or so near thereto 
as to obstruct the administration of justice." 

In the case of Ex parte Kobinson, 19 Wall. 505, 22 L. Ed. 205, it 
is stated that this power of a court to punish for contempts is limited 
to cases where there has been misbehavior of a person in the prés- 
ence of the courts, or so near thereto as to obstruct the administra- 
tion of justice, or as to the misbehavior of an officer, or as to résist- 
ance of a writ of the court. 

The Independent's publishers seemed to hâve been advised of the 
limited power of the court in this matter; for, in the publication of 
that paper made immediately after Col. Sanders had called attention 
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to its article, it refers to the fact that it had not brought its paper 
into court, or hawked it in the présence of the court. To require a 
party to a suit, when a newspaper publishes an article calculated to 
préjudice the jury and community against him, to apply to the court 
for a continuance, or to be deemed to hâve waived ail complaint on 
account of such publication, would require an act which I think no 
court would impose. It ought not to be that a newspaper could force 
a party to continue his cause by a scurrilous attack upon him, and 
one calculated to bias a jury against him. He might never be as 
fully prepared for trial again as at that term. And what guaranty 
would he hâve that the same tactics would not be again resorted to at 
the next term? The time, perhaps, has arrived when the courts 
should say that the dominating and powerful public press should not 
be used to influence judicial proceedings, — to bias its jurors and in- 
timidate its officers. 

There was a substantial conflict in the évidence in the case upon 
the material questions at issue, and hence, on the ground that the 
verdict was against the évidence, this court cannot set aside the ver- 
dict, although it might hâve corne to a différent conclusion than that 
of the jury upon the facts. But, upon the ground that there was 
undue influence exerted as to the jury by the objectionable publica- 
tions hereinbefore referred to, the court will grant a new trial. The 
verdict is set aside, and a new trial is hereby granted. 



In re MtTDD. 
(District Court, W. D. Missouri, W. D. October 6, 1900.) 

1. Bankbuptcy— Objections to Disohargb— Permitting Amendment. 

The bankruptcy act contemplâtes a speedy discharge of the bankrupt, 
and it is the duty of creditors who désire to object to advise themselves 
of the requirements of the statute, and bring themselves striçtly within 
its terms. When they hâve long delayed a hearing on the application 
for discharge by reason of their insufflcient objections, It resta largely 
within the Sound discrétion of the court whether or not amended spécifica- 
tions shall be permitted; and especially it will require that such amended 
spécifications, to be allowed, shall conform striçtly to the statutory re- 
quirements. 

2. Same— Sufficibnct of Spécifications. 

Creditors will not be permitted to file amended spécifications of objec- 
tion to the discharge of a bankrupt, after their first spécifications hâve 
been held insufflcient, on the ground that the bankrupt has committed 
an offense punishable by imprisonment under Bankr. Act 1898, § 29b, 
by concealing property from his trustée, where such spécifications do not 
allège that such acts were "knowingly and fraudulently" done, or speeif- 
ically describe the property chargea to hâve been omitted from his sched- 
ules, when such description, if the charge is well founded, could hâve 
been ascertained by reasonable effort. 

In Bankruptcy. On application for leave to file amended spécifica- 
tions of objection to discharge. 

Silvers &, Silvers, for creditors. 

PHILIPS, District Judge. The Bâtes County Bank and others, 
creditors of the bankrupt, made objections to the discharge of the 
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bankrupt. Thèse objections "were referred to Thomas T. Critten- 
den for examinât] on and report, who has reported against the ob- 
jections, on the grounds that the spécifications were wholly insuffl- 
cient in law. This the objectors virtually concède, as they now 
corne into court and ask leave to file additional and amended spéc- 
ifications. The bankruptcy act contemplâtes a speedy discharge of 
the bankrupt; and when the time for his discharge has elapsed, 
until his application is made in due form and duly pubîished, object- 
ing creditors ought, in simple justice, to advise themselves of the 
requirements of the statute, and to bring themselves strïctly within 
its terms. And when they hâve, as in this instance, long delayed 
the hearing of the application for discharge, by reason of their insuffi- 
cient objections, it rests largely in the sound discrétion of the court 
as to whether or not amended spécifications shall be permitted. 
And especially ought the court, in such second attempt to defeat the 
application for discharge, to hold the objectors to a strict compliance 
with the requirements of the statute in the matter of their spéc- 
ifications. The only objections which the statute permits to be made 
to the discharge of the bankrupt are specified in section 14 of the 
bankruptcy act: 

"(1) If the bankrupt has committed an offense punishable by imprisonment 
as herein provided; or (2) with fraudulent intent to conceal his true flnancial 
condition and in contemplation of bankruptcy, destroyed, coneealed or failed 
to keep books of account or records from which his true flnancial condition 
might be ascertained." 

The spécifications propounded in thèse amended objections are at- 
tempted to be brought within the first ground. Section 29b, which 
defines the offenses, requires that the acts shall be "knowingly and 
?raudulently" done; that is, that he shall hâve knowingly and fraud- 
ulently coneealed, while a bankrupt, from his trustée any property 
belonging to his estate in bankruptcy, or made false oath or account 
in or in relation to any proceeding in bankruptcy. The first spéc- 
ification is that the bankrupt, in his original pétition, did not truth- 
fully fully disclose ail of his assets, as required under the laws of 
the United States, in neglecting to exhibit fées that were due him 
as sheriff. This is fatally defective, in that it does not allège that 
the act was "knowingly and fraudulently" done. The objection 
shows on the face of it that the bankrupt has filed an amended 
schedule covering the fées not specified in his original schedule. 
And it is quite apparent to the court that they were of such a char- 
acter that the fact as to whether or not they had then been earned, 
so as to constitute an asset at the time the pétition in bankruptcy 
was filed, might easily persuade a reasonable person that the bank- 
rupt innocently overlooked them, or was not then informed of their 
existence. The second spécification charges that the bankrupt, "with 
fraudulent intent to conceal his true flnancial condition," etc., "know- 
ingly, willfully, and for the purpose of defrauding his creditors, failed 
to report and disclose therein fées that were due, a portion of which 
hâve been collected by him from the state of Missouri, amounting to 
two hundred dollars." Even if it could be said that this language 
is équivalent, in légal contemplation, to the words "knowingly and 
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fraudulently," the spécification is insufficient, in that it does not 
specify what fées were so earned, but states them in a lumping way, 
leasing the bankrupt quite at sea as to what particular fées he is called 
upQ|i to account for in meeting such issue. The third spécification is 
that the bankrupt, in the original pétition and schedules, and the 
amended schedules, with intent to conceal his true financjal condition, 
and with intent to defraud his creditors, etc., knowingly and willfully 
refused and failed to disclose real estate owned by him in the town of 
Sumas, in Whatcom county, state of Washington, the particular de- 
scription of which, as well as the value thereof, is unknown. Again 
the wor4s ''knowingly and fraudulently" are omitted, and, if they had 
been employed, the property alleged to hâve been withheld from the 
schedule is not sufficientiy described. Certainly thèse creditors, in ail 
this time> in the exercise of the most ordinary diligence, should hâve 
been able to describe this property, whether it was a house and lot, or 
a block, or land by the acre; but the spécification refers the inquiry to 
property situated in a town in a distant state, without having taken 
the trouble to locate it. The spécification shows on its face that the 
objectors are guessing at something. The fourth spécification charges 
that the bankrupt, within five days prior to the filing of the péti- 
tion in bankruptcy, sold to the Missouri State Bank, in Butler, Mo., 
fées belonging to hhn, as sheriff, amounting to the sum of $470, 
for the sum of $460, and that he had other moneys. Again are the 
words "knowingly and fraudulently" omitted from the charge, nor 
does the spécification allège that thèse moneys were "concealed while 
a bankrupt from his trustée." It isi a simple charge that he refused 
to report them to this court as assets belonging to his estate. Nei- 
ther is there any spécification or description of what fées were so 
sold. The fifth . spécification, on its face, is mère guesswork. It 
charges, in a gênerai way, that the bankrupt, as sheriff, had owing 
to him as fées for services performed by him as sheriff before the 
2d day of Jung, 1898, the sum of $200, which fées were not included 
in the matters hereinbefore set out, "the spécifie cases and matters 
in which the same were earned, and the spécifie amounts of which, 
are to thèse creditors unknown, and for which reason they cannot 
itemize the same." This is so obviously insufficient as not to require 
comment. The sixth spécification is merely argumentative, and 
states no fact within the provisions of section 29b. The seventh 
spécification charges that the bankrupt knowingly refused and failed 
to schedule household and kitchen furniture, "the particular items 
of which are to the creditors unknown," and that he failed to sched- 
ule certain guns, pistols, handeuffs, and other implements used by 
him in his offiee. Aside from the objections that it fails to charge 
that this was "knowingly and fraudulently" done, the objectors ad- 
mit that they are unable to particularize what household and kitchen 
furniture was concealed. Naturally, thèse creditors, before making 
such serious charges, and before they can ask the court to keep 
this application for discharge longer in abeyance, ought to hâve 
advised themselves as to what thèse articles were, and the number 
of them. The objection, on its face, shows that the objectors are 
again making gênerai charges, and are casting simply a dragnet in 
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the dark. The eighth spécification is a gênerai allégation that in 
the original schedule the bankrupt stated that other fées besides 
those scheduled were worthless, and that this "was untrue, as the 
said Elijah C. Mudd at said time then and there well knew." And 
then it is alleged that in the amount scheduled it is stated that most 
of the fées therein scheduled are worthless, and that this was un- 
true, which he well knew. This, to say the least of it, is frivolous. 
The mère statement of the bankrupt that any assets of his estate 
were worthless would not make them so, and would not affect the 
title of the trustée, nor affect their real value in his hands. It would 
open a wide field of inquiry for the court to undertake to ascertain 
what was the real opinion of the bankrupt as to the worth or worth- 
lessness of the fées. The creditors of the estate could lose nothing 
by reason of the alleged failure of the bankrupt to schedule cer- 
tain assets, as it would be the duty of the trustée to go after and 
recover them. This is especially so in respect of household and 
kitchen furniture, and any other tangible personal property of the 
bankrupt. In other words, the discharge of the bankrupt in no wise 
affects the right of the trustée to recover any and ail fées due the 
bankrupt, nor the power of the court to compel the bankrupt to 
turn over to the trustée any money shown to be in his hands be- 
longing to the estate. What the court décides, and what it wishes 
to emphasize, is that, when creditors corne to object to an applica- 
tion for a discharge, they ruust bring themselves within the positive 
requirements of the statute. The application for leave to file 
amended spécifications is denied. 



In re RELIANCE STORAGE & WAREHOTTSE CO. 

(District Court, E. D. Pennsylvania. December 18, 1900.) 

No. 382. 

Bankkuptct — Amount of Claim— Estoppeu 

Where the fund to be distributed among the creditors of a bankrupt 
storage company consisted entirely of the proceeds of insurance on the 
property of such creditors burned while in storage, the amount of which 
was determined by an agreement between the insurers and the respective 
owners as to the value of the property of each, the creditors are bound by 
such valuations, as between themselves, and one cannot be permitted to 
prove a larger claim on the ground that his valuation was intended to 
cover only his interest in the goods after dedueting the amount of a lien 
thereon in favor of the bankrupt. 

In Bankruptcy. On certificate of référée concerning rejection of 
claim of William Karer. 

Benjamin Alexander, for bankrupt. 
Furth & Singer, for trustée. 
Faber & Bernheimer, for creditor. 

J. B. McPHERSON, District Judge. I thïnk there is much force 
in the referee's position that as the fund now being distributed is 
entirely the proceeds of insurance policies, and as the amount of the 
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fund was determined by an agreement tjetween the çompaiiies and 
tlue respective parties insured concerning the value of the property 
lost^an adjustment of the loss having been made od the basis of 
tbM appraisement,— no ]?arty should bje permitted to inçrease now the 
valuatron of his own property, and thus gain a larger share of the 
f und. It is the misfortune of the creditor now complaining that, 
when he agreed to put a certain value upon his property, he sup- 
posed he should reçeive in cash the full amount of such valuation; 
but I seet no way to relieve him. The other creditors did not agrée 
that hiç consent to value his property at $125 should be treated as 
the repayment of the loan of $30 that had been made to him by the 
bankrupt when the piano was stored; and, in the absence of such an 
agreement, they hâve a right to insist that the loan shall be deducted 
from his dividend. 
The décision of the référée must be afflrmed. 



in re SHAEFFEB. 

(District Court, E. D. Pennsylvania. December 18, 1900.) 

•■, No. 444. 

J. Ban kbuptct^- Sale of Bawkropt's Reai/ Estate— Dower Interest. 

Under Bankr. Act 1898, the sale of a bankrupt's real estate by his trus- 
tée does not bar his wife's rjght of dower therein. 
S. Same— Realty Subject to Liens. 

A court of bankruptcy will not order the sale of a bankrupt's real estate 
by his trustée free from liens to which it is subject, unless satlsfied that 
the interests of the gênerai creditors will be thereby advanced. 

In Bankruptcy. On certiflcate of référée concerning order to sell 
the bankrupt's real estate. 

Wm. TJ. Hensel, for creditor. 

A. J. Eberly, Ooyle & Keller, and Wm. K. Brinton, for trustée. 

J. B. McPHERSON, District Judge. The évidence laid before the 
court does not satisfy me of the probability that any sum for the gên- 
erai creditors would be obtaïned by the sale of the bankrupt's realty. 
The estimated value of this property is so near the amount of the 
bank's judgment— this being the only lien — that even upon a sale 
made under exécution against the bankrupt from the state court, by 
which his wife's inchoate right of dower would also be sold, it is 
doubtful whether more than the amount of the judgment could be 
had. A sale by the trustée in bankruptcy would not bar the wife's 
dower (Porter v. Lazear, 109 IL S. 84, 3 Sup. Ct. 58, 27 L. Ed. 865), 
and therefore the sum bid atsuch sale would almost certainly be 
materially less than if the sale were held under exécution from a 
court of the state. Even if the reasoning of the décision in Porter 
v. Lazear, which was made under the act of 1867, should be regarded 
as inapplicable now, — a position to which I do not assent, — section 
8 of the act of 1898 expressly saves the wife's inchoate right of dower, 
and such a provision was not found in the preçeding act. 
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Following the rule stated in Ee Styer p. C.) 98 Fed. 290, the order 
of sale made by the référée must be set aside, because the court is 
unable to corne to the conclusion that the interest of the gênerai 
oreditors would be advanced by such a sale. 



In re MEYERS. 
(District Court, S. D. New York. December 14, 1900.) 

1. Bankbuptcy— Afpeal — Fikdings of Fact. 

Under Bankr. Act 1898, a district court is not required to make findings 
of fact for the purposes of an appeal from its décision to the circuit 
court of appeals. 

2. BAMB— RlGHï TO DlSCHARGB— FBAUD OF AGENT. 

A fraudulent concealment of assets by the husband of a bankrupt, as 
manager of her business, withoat her privity or knowledge, does not con- 
stitute ground for refusing her a discharge, nor, it seems, does the hus- 
"band's failure to keep proper books of account, showing the true condi- 
tion of her business. 

In Bankruptcy. On motion for findings of fact. 

Black, Olcott, Gruber & Bonynge, for the motion. 
Stillman F. Kneeland, opposed. 

BROWN, District Judge. The report of the référée in the above 
matter in favor of the discharge of Amelia A. Meyers having been 
conflrmed, the opposing creditors hâve submitted certain statements 
of fact which they ask the court to find for the purposes of a hear- 
ing on appeal. 

I am unwilling to introduce a précèdent for such a practice, as 
it is not required by the act of 1898 as respects appeals from the 
district court to the circuit court of appeals. It would impose ad- 
ditional burdens upon the court, and is not ordinarily essential; 
since in cases of reasonable doubt, the grounds of the décision 
usually appear sufflciently either in the report of the référée or in 
the opinion or mémorandum of the judge thereon. 

Most of the findings which I am now asked to make are substan- 
tially the same as were stated in the opinion rendered in August, 
1899 (96 Fed. 408). The subséquent testimony does not change my 
view of the facts, either as to the character of the failure of Meyer 
Bros., the transfer to Meyer Bros.' Cloak Company, or of the inten- 
tional destruction or concealment of the books of - account of the 
latter concern. Nor considering the previous explicit testimony that 
no cash book was ever kept by Meyer Bros., hâve I any doubt that 
their cash book subsequently produced was intentionally withheld 
by Abraham and George Meyer until after the décision of the court 
above referred to, finding that there had been such a book; after 
which its concealment would be of no further beneflt. 

On referring again to the referee's opinion on the présent applica- 
tion for a discharge, I find that I mistook the referee's allusion to 
the books of Meyer Bros.' Cloak Company as including the Meyer 
Bros.' cash book, as to which in fact he says nothing. My previous 
mémorandum as respects the discharge is, therefore, hereby cor- 
105 F.— 23 
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rected by striking oùt tHéi intimation of a doubt by the référée 
whëtltèir there was àn^hiténtional concealment of that cash book. 
tïp^h thé évidence, hôwevér, ï agrée witb. the refereé that Amelia 
A. Meyers had no personal kttowledge of any fraud or concealment 
of either books or assets. 

I agrée witb. the décision in the casé of In re Hyman (D. C.) 97 
Fed. 195, 3 Am. Bankr. R. 169, so far as respects the granting of 
a discharge to the wife, notwithstandihg a concealment of assets 
by her husbând in managing her business; since in order to make 
any concealment a bar to a discharge, the facts must constitute un- 
der section 14b (l) ;,s an offense punishàble by imprisonment" ; that 
is, a crime, to which personal guilt is indispensable. As respects 
the destruction or concealment of books of account, "with fraudu- 
lent intent to conceal the true financial condition and in contempla- 
tion of bankruptcy," under subdivision b (2) of section 14, if the 
question were before me de novo, I should be inclined to consider, 
as no "offense" or pénal élément exista in the requiréïnents of this 
subdivision, that the principal is responsible, as respects a dis- 
charge in bankruptcy, fc* the fraudulent conduct of the agent to 
whom the whole business bas been committed, as in civil, cases gen- 
erally, where the fraud has been committed for the prineipal's ben- 
eflt. But as that point seems to hâve been involved in the case last 
cited, and a contrary décision was then made by Judge Thomas 
sitting ; in this district, it will be followed until otherwise ruled 
upon àppeal. 

The above sufficiently indicates the ground of the discharge. Mo- 
tion denied. 



In re HOOVBR. 

(District Court, B. D. Pemisylvania. December 14, 1900.) 

No. 549. 

Bankruptcy— Révocation of Discharge— Grounds. 

A discharge cannot be revoked under Bankr. Act 1898, $ 15, on account 
of fraud fclieged to hâve been committed by the bankrupt long prior to 
the adjudication, where the discharge itself was not obtained through 
fraud. 

In Bankruptcy. Rule to revoke discharge of bankrupt. 
Hargest & Hàrgest, for creditors. 
Frank P. Snodgrass, for bankrupt. 

J. B. MePHERSON, District Judge. This is an application, under 
section 15 of the act, to revoke the discharge of a bankrupt; but 
there is this fatal defect in the proceeding: Neither by averment in 
the pétition, nor by proof in the testimony that has been laid before 
me, does it feppear that the discharge was "obtained through fraud 
of the bankrupt," and that "the knowledge of the fraud has corne to 
the petitioners since the granting of the discharge." The averments 
of fraud containèd in thé pétition relate to events occurring several 
years before the adjudication, and could properly be considered, if at 
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ail, only upon objection to the granting of tlie discharge. No doubt 
the petitioners intended to interpose such objections at tlie proper 
time, namely, within 10 days after the time flxed for hearing the 
bankrupt's application to be discharged; but for some reason no ob- 
jections were filed, and the discharge was granted in due course. 
But it was not obtained by the bankrupt's "fraud," in any sensé of 
that word, and therefore is not subject to be revoked under the sec- 
tion now being considered. 
The rule is discharged, and the pétition is dismissed. 



In re STOEVEK. 

(District Court, E. D. Pennsylvanie December 17, 1900.) 

No. 466. 

Bànkkuptcy— Notices op Spécial Meetings— Duty of Repérée. 

Under Bankr. Act 1898, § 58c, whieh provides that "ail notices shall be 
given by the référée unless otherwise ordered by the judge," it is the duty 
of the référée to send out the notices of a spécial meeting called upon 
pétition of a creditor under General Rule 21, par. 6 (32 C. C. A. xxiii., 
89 Fed. x.), for the purpose o-f having a re-examination of certain daims. 

In. Bankruptcy. 

Joseph Greenwald and Clinton O. Mayer, for creditors. 

J. B. McPHEKSON, District Judge. I am of opinion that the no 
tice in question, narnely, of a spécial meeting called upon the pétition 
of a creditor, under paragraph 6 of gênerai order 21 (32 C. C. A 
xxiii., 89 Fed. x.), to hâve a re-examination of certain claims, should 
hâve been sent out by the référée, and that this duty did not resi 
upon the petitioner. Paragraph 6 provides that "due notice [of 
such meeting] shall be given by mail addressed to the creditor" 
whose claim is to be re-examined, but does not specify by whom the 
notice shall be given. I think, however, that this omission is sup- 
plied by the bankruptcy act in clause "c" of section 58, which dé- 
clares that "ail notices shall be given by the référée unless otherwise 
ordered by the judge." It was suggested that this clause should be 
confined to the eight notices enumerated in clause "a" of the same 
section, but I am unable to assent to the correctness of this construc- 
tion. As the language is "ail notices," and there is no other qualifica- 
tion than this: "unless otherwise ordered by the judge," I can see 
no reason to limit the meaning of the word "ail." General Order 
10 (32 C. G. A. xiii., 89 Fed. vi.) seems to afford sufficient indemnity 
to the référée against the expense of mailing the notices. 

I think, therefore, that the pétition for re-examination should be 
reinstated, and another day flxed for a hearing thereon, of which due 
notice should be given by the référée to the creditors. 
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In re FEEEIS. 

(District Court, N. D. Iowa, BJ. D. December 11, 1900.) 

Bankrdptcy— Dischaiîge— Evidence to Support Objections. 

To sustain objections to the dîscharge of a bankrupt based upon a trans- 
fer of property in payment ot an Indebtedness alleged to hâve been ficti- 
tlotis, winch left the bankrupt with an équitable interest in the property 
or its proceeds, which he failed to schedule, the flçtitious nature of the in- 
debtedness must be affirmatively shown, and it is not sufflcient that the 
bankrupt's examination tends indirectly to support the claim. 

In Bankruptcy. On pétition for discharge, and objections there to. 

Dunham, Noms & Stiles, for bankrupt. 
Bronson & Carr, for creditors. 

SHIBAS, District Judge. No other évidence has been submitted in 
support of the spécifications fiied in opposition to the pétition for 
discharge than the examination of thé bankrupt had at the first meet- 
ing of the creditors. The spécifications in opposition to the pétition 
are màiply based upon the giving by the bankrupt to bis brother and 
sister of certain mortgages on his realty and personalty in June, 
1898; it being claimed that the indebtedness secured by thèse mort- 
gages was not in fact due or owing from the bankrupt. There is 
jnuch in the évidence given by the bankrupt upon his examination 
which tends to support the contention of the opposing creditor. 
As I understand the facts, ail the property owned by the bankrupt 
was absorbed in the payment of sums named in thèse mortgages, and 
in the prior mortgages resting on the land; and, theref ore, to sustain 
the objections to the discharge, it must be made to appear that the 
bankrupt^ when he filed his pétition in bankruptcy, held some légal 
or équitable interest in the mortgaged property or its proceeds, which 
he should, hâve scheduled as part of his estate. It is sought to do 
this by claiming that the amounts due to the sister and brother of the 
bankrupt, to whom the mortgages were given, were largely increased 
by allowing an unfounded cïaim of. $1,400 for work done on the farm 
by the brother, and by allowing many years' baçk interest on notes 
held by the sister and brother^ without making proper déduction for 
the board and lodging of the parties, wtio had lived with the bankrupt 
since ^891, As is sai<J above, there is much in the testimony of the 
bankrupt that indirectly lends support to this position, yet it is not 
afflrmatively proveri that thedebts due the brother and sister were 
unfounded, The testimony given by the bankrupt is in a very unsat- 
isfactory condition, anjl it is impossible for the court to ascertain 
theref rom the exact position of the affairs of the bankrupt, or to 
find with any certainty ,that in trutb. when the proceedings in bank- 
ruptcy -were filed the bankrupt retained any interest in the mort- 
gaged property or its proceeds. The opposing creditor having failed, 
therefore, to sustain the spécifications by sufflcient évidence, the 
same must be overruled, and a discharge must be granted. 
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UNITED STATES v. ONE PEARL NECKLACE et al 
(District Court, S. D. New York. June 12, 1900.) 

CUSTOMS DUTIES— EnTRY OP PERSONAL BAGGAGE— FORFEITORE. 

Where the form of déclaration for entry of the Personal baggage and 
effects of a passenger prescribed by the treasury department, and used 
by the customs officers, does not call for an enumeration of the contents 
of packages, as provided for in Rev. St. § 2799, it must be regarded as a 
waiver of such enumeration, and an élection to proceed by the alternative 
method of examination provided by section 2801; and, unless there is fraud 
or intentional concealment by the passenger, ne cannot be subjected to the 
forfeiture of articles whieh are in fact personal baggage or effects, under 
section 2802, because they are not speciflcally described in such déclaration, 
although they may be dutiable on account of excessive value, as the pen- 
alty of forfeiture prescribed by such section applies only to entries required 
under section 2799 to obtain a permit for the landing of the articles speci- 
fied therein without examination. 

This was an information against a pearl necklace and other 
jewelry, to obtain forfeiture thereof. The alleged grounds of for- 
feiture were: (1) That said articles were smuggled into the United 
States in violation of section 3082 of the Revised Sta tûtes; (2) that 
they were imported without having been declared to the collector, in 
violation of said section 3082 ; (3) that they were not declared to the 
collector. contrary to section 2802; (4) that they were unladen and 
delivered without a permit, in violation of sections 2872 and 2874. 
The goods were claimed by Mrs. Phyllis E. Dodge, who, in her answer, 
traversed the causes of forfeiture, admitted her neglect to déclare 
the articles, but denied that such neglect was illégal; alleged that 
she believed they were not dutiable; that they were in use by her on 
her journey, and were not intended for sale; that they were not con- 
cealed, but were shown to the customs offlcers upon inquiry. Claim- 
ant asked that certain articles be adjudged free of duty, and deliv- 
ered to her, and that the balance of the jewelry be surrendered to 
her upon payment of the proper duties. 

H. L. Burnett, U. S. Atty., and E. E. Baldwin, Asst. U. S. Atty., 
for the Government. 

Hoadly, Lauterbach & Johnson (W. Wickham Smith and Mr. F. 
R. Minrath, of counsel), for claimant. 

At the opening of the case, the district attorney announced that 
the government would introduce no évidence under the ârst count. 
He then called customs offlcers, whose testimony tended to show 
that claimant had failed to include the jewelry in question among 
the articles named in her déclaration ; that she carried the jewelry 
with her in a satchel; that upon landing she was approached by 
an officer, to whom she handed the satchel for examination, and 
who found the articles within it; that claimant told the officer she 
had taken with her f rom the United States everything in the satchel ; 
that the jewels were subsequently seized, and two of her trunks 
detained; that the trunks were subsequently released. 

Claimant's counsel then moved to dismiss the information, or that 
the court direct a verdict in favor of claimant. 
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BROWN, District Judge (orally). This subject has been discussed 
in a very full mannër, and in ail its gênerai bearings; but it seems 
to me that the disposai of this motion, having référence to the f acts 
in this case alone, does not involve the subject as a whole, and that 
the décision of it might be gravely misunderstood. 

In my judgment the proper détermination of the really mate- 
rial and important questions in the case dépends upon the intent 
and the motive of the passenger; whether there has been inten- 
tional concealment or not; -whether there is an intention to intro- 
ducé merchandise in the guise of baggage and to évade the pay- 
ment of the duties which are known or believed to be chargeable 
upon the jewels or other property brought in as baggage. This 
case as presented hère, as I understand it, éliminâtes that side of the 
question. The first count in the information allèges knowledge, 
intentional fraud, concealment; but that question is practically with- 
drawn. It was stated in the opening that no évidence would be 
given upon that subject. The other counts in the information do 
not allège anything whatever on the subject of knowledge that the 
goods Were dutiable, or any intent to conceal, or to évade the pay- 
ment of duties, or even the knowledge of the passenger that they 
were in fact dutiable. The answer avers in several places that they 
were not dutiable at ail, or that the passenger believed them not 
to be dutiable; that there was no concealment in fact and no in- 
tent to conceal anything. The counts on which the forfeiture is 
based are counts resting upon the naked fact that some articles, 
which the custom-house authorities decided to be dutiable, were 
not named in the baggage déclaration (Exhibit 1) — upon the simple 
fact that they were not mentioned there speciflcally. That is, that 
on an examination of the baggage of this person, they found in a 
valise articles which had not been mentioned to the collector, and 
by "mention" is meant had not been speciflcally mentioned. The 
articles are such as I should rule might corne within the class of Per- 
sonal effects. The answer allèges that they were not merchandise; 
were not designed to be bought and sold. There is no averment in 
either of the three last counts of the information that they were 
intended to be bought and sold, although they are called goods, 
wares and" merchandise, and as such are said to hâve been found in 
the baggage. That is true. In a gênerai sensé everything that is 
capable of being bought and sold may be merchandise. The open- 
ing section of the title of the Revised Statutes pertaining to this 
subject recognizes this, and says they may be construed as mer- 
chandise. Whether they are or not speciflcally to be considered 
as merchandise dépends upon the circumstances. I hâve no doubt 
that personal effects, not designed for sale, and not designed as 
présents, are not merchandise in the sensé of the statutes relating 
to baggage; and those statutes are what we are considering hère. 

Now the question submitted is, as I understand it, whether there 
shall be a forfeiture from the naked fact that certain articles were 
not speciflcally mentioned in a déclaration like this, because they 
are adjudged afterwards on examination by the customs authorities 
to be dutiable. 
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As I hâve said before, I should hâve no hésitation on that sub- 
ject, provided there had been an entry, intended to be an entry 
as provided by the act of 1799, or as provided in sections 2799 and 
2802 of the Eevised Statutes, and there had been nothing else to 
modify that action. I consider it abundantly settled, that where 
a statute imposes a duty upon a citizen, for the protection of the 
revenue, or for any other spécifie purpose, to do spécifie acts, and 
establishes penalties or forfeitures as a part of the conséquences 
of not doing the required acts, the motive of the person incurring 
the penalty has nothing to do with it. Therefore in this case this 
penalty would be incurred, and the goods would be forfeited, pro- 
vided this were such an entry as was intended by the statute, and 
there had been nothing else to modify its effect. 

Thèse four sections of the Eevised Statutes (sections 2799-2802), 
read by themselves, lead to hésitation and doubt as to precisely how 
they are to be construed and what they mean; but they are ail 
taken from one section of the act of 1799, and if that act can be re- 
sorted to for their interprétation, or as a means of reconciling ap- 
parent opposition, there will be little difficulty. The difficulty I 
refer to is in the apparent inconsistency and incompatibility be- 
tween 2802 and 2801 as regards the conséquences of the omission 
of an article in the entry. Section 2801 provides for an examina- 
tion of the baggage in the discrétion of the collector and naval offi- 
cer by an inspector or surveyor to be appointed by them, who are 
required to make a return to the collector; and if, on an examina- 
tion by those officers, they shall find something which, in their opin- 
ion, should not be exempt from duty, that section requires that due 
entry shall be made and the duty paid ; and that imports that such 
articles should not be forfeited, while section 2802 has no such ex- 
ception. The latter standing alone with 2799 would require, ab- 
solutely, that they should be forfeited. 

It seems to me, therefore, we are required to look at the procédure 
which has been adopted by the custom-house authorities to see 
what has been done in regard to personal baggage. If the customs 
authorities are acting in fact under section 2801, I think they are 
bound by it so far as it extends. On the other hand, if their pro- 
ceedings are for an entry under 2799, and the examination made 
is nothing more than such an examination as might be made to 
test the truth of the entry, 2801 has no application. The forfeiture 
would become absolute under section 2802 if there was any error, 
even if a mistake only, and no matter how honest. 

Under the Eevised Statutes, as thèse four sections stand succeed- 
ing each other, there is a difficulty from the omission of what was 
said in the act of 1799, namely, that the procédure by examination 
was in lieu of the procédure by entry. Under the act of 1799 it is 
plain that the landing of baggage by permit was a landing of 
spécifie articles, and it is so stated. That is repeated in section 2801 
of the Eevised Statutes — the permit is for landing such articles. 
That does not mean a gênerai permit to land ail baggage. If we 
look at the régulations of the treasury to see what is intended, 
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thp dpubt is not altogether cleared up. For nearly 100 years after 
t£ft J^yised Statutes were passed, the régulations of the treasury, 
like the statutes, reçognized that there were two modes of entry of 
passengers' baggage— one by regular entry, the other by an exam- 
ination in the form provided for. That was expressly repeated in 
the régulations so late as 1884. I do not find it in those of 1892 
or 1893. In the régulations of 1893 there seems to hâve been con- 
templated the use, tp spme extent, at least, of both thèse procédures 
conjoined. It is stated that no goods shall be allowed to pass — 
no baggage — without entry, and still further, that none shall be 
passed without examination. At the same time, thé kind of entry 
that is required and the statements to be made are provided for 
to some extent by the forms, which; it is stated in the régulations 
would be furnished, and one of which. was used in this case and is 
hère (Exhibit 1). Now, it is my judgment that this form of déc- 
laration was intended as a waiver, upon the part of the depart- 
ment, of the particular enumeration. of the contents which it was 
provided by section 2799 and by the act of 1799 should be given. 
Section 2802 must be construed in connection with section 2799, to 
which jt relates, and the forfeiture pronounced by 2802 must be re- 
ferred to the failure to particularise in accordance with the par- 
ticularfzation required by 2799. 

The forfeiture of articles together with treble thelr value, as I 
said before, is a very severe punishment for a mère mistake. Much 
less complaint may be made of it, where the omission to mention 
is the resuit of design, through any concealment or intent to de- 
fraud the revenue. TsXovr it seems to me the intention of 2799, like 
that of the act of 1799, the same wprds being used, was to require 
the passenger to enumerate, or, in the language of the act, to par- 
ticularize the contents of the baggage, in that way calling the at- 
tention of the collecter to the contents to enable him to say whether 
thèse particular designated articles were dutiable or not. That is 
the professed object of the section as it was in the law of 1799, so 
that on an inspection of that particular statement of contents the 
collector could note what was dutiable and what not. Then nat- 
urally cornes the conséquence that where ail nondutiable articles 
are mentioned, and some other dutiable article has not been men- 
tioned to the collector, the presumption of intent to cheat is so 
strong that the statute makes the omission conclusive and f orf eits 
that article with triple its value. That is a fair and reasonable 
explanation of the severe penalty imposed by section 2802. Whether 
this is the reason of this severe penalty or not, there is no doubt 
that the forfeiture under section 2802 dépends on such a nonmen- 
tion of the particular article, as is required by the particularization 
of contents under section 2799. So that if the déclaration or entry 
that the passenger is called upon by the customs offlcers to make 
is not pf the kind contemplated by section 2799, and particularly 
if the passengers are in any way led by them not to make such a 
particularization, the entry made cannot be said to be the entry 
to which 2802 rçf ers. Otherwise the effect would be that the pas- 
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senger would be really misled, and then advantage taken of the 
omission of the particularization which the statute required, but 
which the départaient waived. 

Now what the départaient has done is, as I hâve said before, to 
establish a System for the very rapid examination of every pièce 
of baggage that cornes hère; to release nothing without being ex- 
amined and being marked "Passed," together with the responsibility 
of the officer, with a provision for the payment of duties upon such 
articles as are, on examination, found dutiable; upon an entry which 
is called "informai" in the régulations, for articles not exceeding 
$500 in value; other articles to go to the custom house, and to be de- 
tained for that purpose. That, it is évident, is a différent thing 
from a mère spécial examination of particular baggage or of a 
trunk which for any reason the officers may hâve cause to examine. 
It is evidently a part of the mode of disposing of the passenger's 
baggage as it arrives, and I must say it seems to me to be pre- 
cisely such as 2801 contemplâtes. 

So that, when 2801 is followed, it is a procédure by which I think 
the government should be bound throughout; and if you take that in 
connection with the department's own voluntary variation of the 
requirements of 2799 in respect to the particular mention of spécifie 
articles, it seems to me very important, and ought to be considered 
as décisive upon the question whether the government was proceed- 
ing, in landing thèse goods and collecting duties, if they were du- 
tiable, under section 2801, rather than through a mère entry under 
section 2799, with the conséquent right of forfeiture of nonmen- 
tioned articles under section 2802. 

Therefore my conclusion on that subject is, that in cases free 
from fraud or intentional concealment in a passenger's baggage 
of articles which belong to the class of personal effects or wearing 
apparel, the forfeiture should not be imposed under the method of 
procédure which the government is acting on, and which is shown 
to hâve been acted on in this case, for the reason that section 2801 
applies and requires the allowance of the payment of duties instead 
of forfeiture. I should add that I regard this as having no appli- 
cation to articles which are not within the class of personal or wear- 
ing apparel, or implements of trade. It is strictly confined to articles 
which are within the gênerai description of baggage, such as cloth- 
ing or articles of personal adornment, or personal effects, whatever 
they may be, as usually recognized. 

Under this distinction ail the cases cited by both sides are inap- 
plicable. Ail of them without exception hâve been cases in which 
there was endeavor to substitute merchandise in the ordinary sensé 
of that word — goods designed for sale in the market — for personal 
baggage, and to bring them in free as baggage; they were évident 
frauds or concealment of some sort. 

I shall rule, therefore, that articles belonging to the class of person- 
al baggage, or personal effects, although they may be dutiable under 
the ruling of the collecter by reason of their amount, are not to be 
forfeited under the présent practice of the départaient, unless there 
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ia some concealment or fraud TShich brings them within some other 
provision of the Revised Statutes than 2802. 

Unless some further évidence that is compétent is desired to be 
given on the question of fraud îor intentional concealment I shall 
grant tais motion. If the government desires to give any further 
évidence on that subject, or to go to the jury on thèse points, I will 
deny the motion for that purpose. 

After calling one further witness, the government rested its case. 
Claimant's counsel then renewed his motion to dismiss the informa- 
tion; and the assistant district attorney moved the court to find, as 
matter of law, that probable cause had been shown for the prosecu- 
tion i&E forfeiture, under three counts. After discussion, the court 
ruled that the circumstances were such as to furnish probable cause 
of intended concealment, if no explanation were supplied. Mr. 
Smith then opened the case for claimant, and offered testimony tend- 
ing to show that the jewelry had not been purchased abroad; and 
also as to the value of the articles, and that there had been no con- 
cealment of same from the officers. 

BROWjN, District Judge (charging jury). After the very considér- 
able discussion, gentlemen, that has been had in this case yesterday 
and the day bef ore, most of wbich you heard, it seems to me not im- 
portant to dwell upon the évidence at any great length. 

I hâve thought it incumbent upon me, under the request of the 
government, to rule that there was probable cause to submit the ques- 
tion to you whether the introduction of this jewelry in the way state- 
ed, considering its very large amount and the very natural suspicions 
which would arise, had been explained to your satisfaction in such 
a way as to lead you to believe that the claim of Mrs. Dodge, as she 
has stated it to you, is substantially correct; or whether it was only 
another of those tricks and fraudulent schemes by which, from time 
to time, as we ail know, persons are endeavoring to introduce goods 
iuto the country for the purpose of sale, and to deprive the United 
States of the proper duties upon them. 

In the first part of the discussion, I was under the impression that 
no question was made upon the latter point, and that in withdrawing 
from considération the first count in the information the government 
did not intend to présent that question to you; being under the im- 
pression in that regard that by the subséquent facts ascertained by 
the government, as I assume, they were sufficiently satisfied not to do 
that. The waiver, however, of the district attorney did not go to 
that extent. On the motion made last evening, to direct, or to find, 
under section 21 of the administrative act, June 10, 1890 (26 Stat. 
140), that there was probable cause for the course of the officers, as 
things appeared on arrivai at the dock, that act throwing, under 
such circumstances, the burden of proof or of explanation upon the 
claimant, with some hésitation I hâve concluded that it was my duty 
to find, as that section requires the court to pass upon that subject, 
that there was, prima facie, probable cause at that time; that it was 
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a case which called for explanation, and in one aspect called loudly 
for explanation; and where that is the case, probable cause exists. 
The circumstances, as they appear in évidence thus far, disclose that 
a person not of any known standing, and not known to be of great 
wealth, had a large amount of jewelry other than this, which she was 
carrying, claimed by her to be old, which she had taken ont and 
brought back again; and having in addition to that other articles, 
such as shown to you hère, which hâve been seized, of very great 
value, and apparently out of ail proportion to anything in the cir- 
cumstances of the passenger, and therefore open to the very gravest 
suspicion. I should regard the offlcers of the customs as very derelict 
in their duty if they had not looked upon a claim of that kind at the 
start with very grave suspicion. If a free hand were left for the 
introduction of jewelry for sale in that manner, you can perceive that 
dealers in jewels would stand very little chance of a fair compétition 
in trade in New York. 

I therefore felt it my duty, under the provisions of the adminis- 
trative act, which had not been called to the attention of the court 
bef ore, to flnd that there was a doubt fairly presented by the case as 
it stood originally, without explanation (and so far as had appeared 
on the stand hère nothing in the shape of proof had been put in on 
the claimant's side), that required the matter to be more fully ex- 
plained to you. You hâve heard Mrs. Dodge's explanation; and 
now the substantial question, as I view it, is whether this importation 
was a trick and a ruse to bring in merchandise for sale, or whether 
the things brought hère were bona fide articles of personal baggage, 
or personal effects, which possibly may be dutiable, because they 
were in excess of the amount of such kind of things which the law 
allows to corne in free of duty, but which nevertheless were of the 
class of personal baggage and personal effects in truth and in reality; 
and whether there was any such fraud as an attempt to introduce 
merchandise into the market under the guise of baggage. The sub- 
stance of the déclaration (Exhibit 1) is that there was not. To that 
point, Mrs. Dodge's attention was clearly drawn in the déclaration 
submitted to her. She was not asked for an enumeration of articles, 
but she is distinctly warned as to goods intended for sale. The 
déclaration says that her baggage "contains only such wearing ap- 
parel and personal effects, and include only such articles as are of 
use in and necessary and appropriate for the immédiate purpose of 
the journey and présent comfort and convenience of myself and of 
my (blank), and are not articles intended for other persons or for 
sale." 

Now, as I said bef ore, I consider the substantial question for you, 
and which by my ruling of yesterday I required should be submitted 
to you, is whether that is substantially true or not. If from ail the 
circumstances you hâve heard you believe this is only a trick and 
device to get merchandise imported for sale, then this is not per- 
sonal effects or personal baggage, but is merchandise; and there are 
at least two counts in this information which are suffi cient to war- 
rant a confiscation and forfeiture of thèse goods if you find that they 
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afftr marchandise. Â gênerai baggage permit such as is in proof, 
âutk«rizes the landing of baggage and articles that belong to the 
dass pf personal effects. It dpes not warrant the landing of mer- 
chandise-— that is to say, in the sensé of goods for sale. This has been 
repeatediy held; and although landing without a permit in such a 
case may be a technicality in fprm, it is good enough to serve the 
purposes of the government, if there is fraud and an intention to 
introduce merchandise under the guise of personal effects or baggage. 

Now, on that point, perhaps Ido not need to say very much, and 
yet as there has been no summing up in the case it is perhaps my 
duty to say a word to you that might otherwise be wholly unneces- 
sary. It isnecessary that juries should be cautions on this subject 
as well as the offlcers of the goyernment, because the amount capable 
of being saved in duties is so great, the in jury to honest merchants is 
so great, that there ought to be very great care not to permit any 
kind of tricks or devices by which merchandise can be introduced 
under the guise of baggage. You heard Mrs. Dodge's story. The 
circumstances which hâve been drawn from her may in one view tend 
to detract somewhat from the confidence you might place in her, yet 
on the main point, so far as respects the probabilités of the case, 
they may perhaps make equally strong or stronger for her. If this 
was a devicë of persons who were aiming to introduce jewelry for 
the purposes of sale, to make a quick turn and make ten or fifteen 
thousand dollars by saving duties due to the government, and getting 
the gopds imported free in this way if they could, they would not 
naturally take the course which the évidence shows was taken in this 
case. Ordinarily the whqle proceedings in such a transaction are 
kept secret, covered and concealed. Persons who are employed in 
it do not generally make a show and display of what they are getting. 
They do not expose such goods even to the risks of loss which such 
a course inyolves. Ypu hâve heard not only the testimony of Mrs. 
Dodge that thèse présents were given to her, but there are other 
circumstaiices ; that go to substantiate that. The évidence that this 
was worn in Parjs is undoubted. It is évident from the testimony 
that one of , tjie weaknesses of this woman was her* fondness for 
jewelry, the fondness for its display is shown in her testimony. For 
it apparently she was willing to sacrifice .everything. Was she deal- 
ing in jewelry: as a dealer, or was it her fondness for jewelry and dis- 
play which explains her, transactions? Iwill not say any more upon 
that point, There is npserious attack upon that. 

I ruled yester^ay that in cases free from fraud nolorfeiture would 
be incurred where the government is proceeding by examination 
under section 3§01, as % understand was doue in this case. They are 
authorized to make that forfeiture in cases of fraudulent pretenses 
where the articles do not belong to theclass of personal effects or 
personal fyaggage. Thèse articles, in my judgment, are dutiable. 
The offlcers claim that tb.ey are. The case involves that question. I 
should rule, for the purposes of: this trial, that thèse articles are duti- 
able if you find that they are excessive in amount. If you find that 
thèse articles were bona fide présents to the claimant, Mrs. Dodge, 
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and that she held them as such, then they belong to the class of Per- 
sonal baggage, or personal effects, and there was no such fraud as 
warrants a forfeiture for landing without a permit. It is the duty 
of the government, in such cases, where they are free froin fraud, 
and the government is proceeding under section 2801, to assess and 
receive the duties instead of forfeiting dutiable baggage. The value 
of the articles was large. If you find that they were excessive in 
amount, they were dutiable. That, however, does not warrant a con- 
fiscation of them if there was no such fraud as I hâve spoken of. I 
can easily imagine that it may be your judgment that they were very 
much too great in value to pass as things which were appropriate or 
necessary for a journey from Paris to New York. The question 
therefore as I said at the outset, is whether this is a false pretext, 
or whether her story is substantially true. 

I do not think slight différences in détail in regard to some of the 
articles in the account given by the offlcers hère and the story of Mrs. 
Dodge as to their conversations on the dock are very inaterial, except 
in so far as affects this main question. It is very easy in a considér- 
able conversation, where there are différent articles, that as to some 
of them the statements made are perfectly correct, while as to some 
others they are not strictly correct. There is abundant opportunity 
for misrecollection or misunderstanding of what is intended. As 
an illustration of that I might mention that this morning, in looking 
over one of the papers in coming down, my eye lighted on a référence 
to this case and a référence, in a short paragraph, to Mrs. Dodge's 
testimony. There was not one thing — scarcely one thing — in the 
narrative of Mrs. Dodge's testimony that was not stated directly 
opposite to what her testimony was. The reporter did not intend it. 
He did not intend to make a misstatement. He did not hear cor- 
rectly. There was préoccupation of mind; he had got one thing in 
place of another, so that the resuit of it was that it was quite wrong. 

Now in this case there was a large amount of jewelry that was 
taken by Mrs. Dodge, as she says, abroad. The custom house of- 
flcers subsequently returned it on that ground. Taking the articles 
in bulk, a great proportion of them had been taken abroad and 
brought back again. Of the pièces seized, her own rose diamonds 
had entered into the manufacture of two of them. She had taken 
them abroad, and they were made up for her there. It is easy to 
misapprehend what the witness has referred to in parts of the conver- 
sation. The différences do not necessarily import that there is any 
intentionally false statement on either Side. 

Unless I am requested to state something more I shall leave the 
main question with you in the form I hâve stated. If thèse things 
were brought in hère in good faith as things that were hers by right 
and part of her personal effects, and in accordance with the story in 
substance as she has stated it, then there should be no forfeiture 
upon the last three counts of this information. 

Mr. SMITH: I ask your honor to inform the jury, so that there 
Bhall be no misunderstanding about it, that a verdict in favor of the 
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daimant in this case is not going to in any way do away with any 
right of the United States to duties on thèse gôods, and that that 
question will be settled in a separate and différent proceeding; that 
tbègovernment after this case is over will hâve a lien on thèse goods 
f or whatever lawful duties it is entitled to recover. 

THE COURT : Yes; that is correct, gentlemen. 

The jury, after remaining out for 85 minutes, rendered a verdict for the 
claimant 



BURROUGH v. ABEL. 

(Circuit Court, E. D. Pennsylvanla. December 17, 1800.) 

No. 10, October Tenu, 1897. 

Ihtehnai, Revende— Rbcovbry of Taxes Paid— Interest. 

Where there was such delay In the prosecution of a claim for the repay- 
aient o£ internai revenue taxes alleged to hâve been lllegally exacted by 
the collecter that nearly 30 years elapsed before action was brought there- 
on, thé plaintiff will not be allowed intetest durlng such time, but he is 
entitled to lnterest on the principal recovered from the time the suit was 
commenced. 

Case Stated. Action to recover internai revenue taxes alleged to 
hâve been ilîegally exacted. 
For former opinion, see 100 Fed. 66. 

T. W. Neill and D. W. Sellera, for plaintiff. 
James B. Holland, for défendant. 

J. B. McPHERSON, District Judge. The parties having agreed 
upon an estimate of the quantity of distilled spirits that were actual- 
ly in the bopded warehouse on July 20, 1868, it now appears that the 
sum paid by the plaintiff upon so much of the spirits as had then 
been lost by evaporation and leakage was $12,473.65. For this sum, 
therefore, as principal, the plaintiff is entitled to judgment. Is he 
also entitled to interest? Certainly not during the whole period, as 
I think, because of the long delay in the prosecution of the claim 
(Bedfleld v. Iron Co., 110 U. S. 174, 3 Sup. Ct. 570, 28 L. Ed. 109; 
Same v. Bartels, 139 U. S. 694, 11 Sup. Ct. 683, 35 L. Ed. 310); but 
I think an aliowance is proper from October 28, 1897, the day when 
this action was begun, and accordingly that sum, namely, $2,347.08, 
should be added to the principal amount, making a total of $14,- 
820.73, for which amount the clerk is directed to enter judgment. 
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PENNSYLVANIA CO. FOR INSURANCES ON LIVES AND GRANTING 
ANNUITIES v. McCLAIN, Collector. 

(Circuit Court, E. D. Pennsylvania. December 17, 1900.) 

No. 45, April Sessions, 1900. 

L Internai, Revenue— Legacy Taxes— Construction of War Revenue Act. 
Section 29 of the war revenue act of 1898, which imposes a tax upon 
"any legacies or distributive shares arising from personal property, 
* * * passing after the passage of this act from any person possessed 
of such property, either by will or by the intestate laws of any state or 
territory," applies only to the estâtes of persons dylng after the passage 
of the act. A trustée who at the time of the passage of the act held Per- 
sonal property upon a testamentary trust, to be distributed at a future 
date between the then surviving members of a class of legatees named by 
the testator, is not a "person possessed" of such property, within the 
meaning of the statute, so as to render it subject to the tax when it passes 
from him to the distributees. 

2. Same— Recoverï of Taxes Paid— Interest. 

One from whom internai revenue taxes hâve been illegally exacted, and 
■who pays the same under threats of distraint, and acts promptly in prose- 
cuting 'bis elaim for their recovery, is entitled to recover interest from the 
time of thelr payment. 

Action to Eecover Internai Kevenue Taxes Paid. On demurrer to 
déclaration. 

John Gr. Johnson, for plaintiff. 

James B. Holland, U. S. Atty., for défendant. 

J. B. McPHEBSON, District Judge. This is an action to recover 
back a sum of money collected from the plaintiff under the follow- 
ing circumstances: The residuary clause of the will of Isaiah V. 
Williamson, who died in 1889 in the city of Philadelphia, directed 
his executors to transfer to the plaintiff the residue of the estate, to 
be held for accumulation during 10 years after his death, and at the 
end of that period to be divided among such of his grandnephews and 
grandnieces as might then be living. In April, 1899, the trustée 
filed its account in the orphans' court of Philadelphia county, and 
the whole of the balance appearing thereon, which amounted to near- 
ly |6,000,000, without any déduction for legacy tax that might be due 
to the United States, was distributed among the persons described in 
the residuary clause of the will. After the distribution had been 
made, the défendant, who is the collector of internai revenue for this 
district, demanded a legacy tax, under section 29 of the war revenue 
act of 1898, and, upon the refusai of the plaintiff to pay, was, on 
April 17, 1900, about to collect the tax and a penalty of 5 per cent, by 
distress, when payment was made under protest. The sum thus paid 
was |280,021.33, but as the tax had been wrongly assessed accord- 
ing to a rate determined by the value of the whole estate, and not 
by the value of each legacy (Knowlton v. Moore, 178 U. S. 41, 20 Sup. 
Ct. 747, 44 L. Ed. 969), the défendant on June 29, 1900, repaid the 
sum of $94,660.07. The amount in controversy, therefore, is $185,- 
361.26, with interest from April 17, 1900, and the sum of $1,151.69, 
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being the interest upon $94,660.07 from April 17th until the day 
wfceiï it was repaïd. 

The question for décision is this: Does section 29 of the act of 
June 13, ÎÈ9&, impose any tax upon the estate of a person who died 
before the act was passed? The section is as follows: 

"That any person or persons having in charge or trust as administrators, 
exécutera, or trustées, any legacies 1 or distributive shares aWslng froin per- 
soifâl property, where-the whole ambùBfof suen pérsonal property as aforesaid 
shail extieed the sum often thousand dollars in àetual value, passing, after the 
passage 1 of this act, frein any person pofisessed ôf such property, either by will 
àr ÏÏf'/thé' Intestate laWs 6f any' staté br tefrjtdry, or any' Personal property 
or interest therein, #àhsferred by'deèjï.'gfànt; bârgain, sale or gift, made or 
intènded jtb 1 take effëct in possession 1 *or enjoymënt after 'the death of the 
gratitor or'bargainer, to any person orjpersons, or to ipy body or bodies, pol- 
itic or fcorpôrâte, in trust or otherwïsë,' îhàll be, and hereby are, made subject 
to a dtity or tax, to be p^îd to the .ttulted States: i "* • *" 

It will be observed that this section lays a tax upon such legacy or 
distributive share as may arisë frohi pérsonal property that may 
pass aftèï thé passage of this, ac t t froûi any person péssessed of such 
property to any person or, body politie or corporate,; in trust or other- 
wise, by will or by the intestate laws. The tax is laid upon certain 
legacies or distributive shares; not upon ail legacies or shares, but 
only upon such as pass after the passage of the act. But, in ordi- 
nary speech, a legacy or distributive share (both words necessarily 
implying an antécédent death) passés immediately upon the death of 
the testator or intestate; and unless, thereforë,; other language in 
the section indicates that some other time is in contemplation, the 
conclusion wpiïld be inévitable that the aet only taxes legacies or 
shares passing from persans who died after Jùrie 18, 1898. Let us 
look, then, 'ait the rest of the section, m order to discover, if possible, 
the législative intention upon this subject. The legacy or share, we 
further observe, is de^çribed as "ârising from pérsonal property"; 
and if it-is-thë'*prôper1*y" thât passes, and not the legacy or share, 
the passing must still bë after thé passage of the act. The method 
of passing is- difréctly déscribed, namely, "either by will or by the in- 
testate laws oï any staté or territory;" and this also necessarily im- 
plies that tic pferson f rom vPhom thé property is to pass must die be- 
fore the passing can tâke place. 'Thërefore, as the passing of the 
property or of thé legacy or share must be after the passage of the 
act, so must bë'the death. It follows inevitably, as I think, that the 
*'person possessédj" from whom the property is to pass, must die 
after the passage ôf the àct, and that thé passing must be by his will 
or by the opération ; of the intestate laws. 

It is at this -point that we èneountef the argument of the govern- 
ment ïts rightto the tax must dépend upon the construction to be 
plàcëd upon thëphràsè "from any person pôssessed of such property/' 
If, airl belieyë^this phrase refera to the testator or the person dying 
intestate, cléariy there was no élftini to the tax now in dispute, be- 
eausé' Mr. Wïllîainson died before thé passage of the act, posséssed 
atlhl tïmëof his death Of the personàT property from which the lega- 
cies' àrose, and the property passed by his will to a body corporate, 
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to be held in trust, and this occurred several years bef ore the statute 
took effect. The governraent's argument, therefore, is that the 
words "any person possessed of such property," in their application 
to the facts of the présent case, mean the trustée to whom the 
residuary estatewas directed to be paid; that the trustée is the per- 
son from whom the property is to pass; and that the property did 
not thus pass until the period for accumulation had corne to an end, 
because only then could it be known to whom the legacies should be 
paid. The argument concèdes that the legacies would not hâve been 
taxed by the section, if they had been vested, but asserts the right to 
tax because they were contingent when the act was passed, and did 
not vest until the end of the period of accumulation in 1899. 

I hâve already given some reasons for declining to admit the cor- 
rectness of this construction. It seems to me quite clear that the 
words do not bear the meaning contended for by the government, 
and that the section does not tax any legacy or distributive share un- 
less the testator or intestate died after the passage of the act. This, 
I think, is the ordinary and natural meaning of the words employed ; 
and, in accordance with well-known principles of statutory interpré- 
tation, such meaning should prevail. It is only by what I cannot 
help but regard as a strained and difficult construction that the 
phrase in question, "person possessed," can be made to include such 
a person as the présent plaintiff. The manner in which the personal 
property is to pass from "the person possessed of such property" is 
either by "will or by the intestate laws of any state or territory." 
Certainly, as we ordinarily use thèse words, when we speak of prop- 
erty passing from a person possessed thereof by will or by the in- 
testate laws, we mean by his own will, or by the immédiate opération 
of the intestate laws at the time of his death. But, if the govern- 
ment's argument be sound, this cannot be the meaning hère. That 
argument requires us to say that "the person possessed" hère is the 
trustée, but nevertheless the property is to pass, not by his own will, 
but by the will of the creator of the trust. This is a conceivable, 
although surely not a natural, construction ; but by what process of 
interprétation can a similar meaning be put into the phrase "by the 
intestate laws of any state or territory"? Their opération is immé- 
diate upon the death of the owner, and it is a contradiction in terms 
to speak of personal property passing by the intestate laws from an 
executor or testamentary trustée. When, therefore, the act speaks 
of personal property "passing after the passage of this act from any 
person possessed of such property * * * by the intestate laws of 
any state * * * to any person * * * in trust or otherwise," 
it could only hâve meant such passing upon a death occurring after 
the date of the act. And this, of course, would leave untaxed the 
personal property of intestates who had died before the act was 
passed. If this is true concerning intestates, is it reasonable to sup- 
pose that testators are dealt with differently in the same sentence, 
and without a word to indicate that a différent treatment is pro- 
posed? But, upon the government's construction, as soon as we 
say "passing by will" we hâve this curious différence: The "person 
105 F.— 24 
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possesaedTnow; includes not oaljt the testator himself, but also hia 
trustée, :buti"byiWiU" never means the will of the "person possessed," 
if such person it a trustée, although the act is speakiag pf property 
passing by will from such perse», 

It is also to beobserved that the act contemplâtes the passing of 
the property from the "person ; possessed" to some "other person "in 
trust or otherwise." Certainly> as itseems to me, thèse are unusual 
words to use, if the "person possessed" is a trustée, to whom the 
property has already passed in trust; for the words "passing * * . * 
in trust," in their ordinary and aatural meaning, refer to a trust 
created by the "person possessed/' and if such person is already a 
trustée he cannot do more than transmit the property under the trust 
that has been imposed upon it by >tte original possessor. And, when 
it is further noticed that the property is to pass "by will * * * 
in trust," it is reasonably certain that property in the hands of a 
trustée, who could not transmit it by will, could not hâve been in the 
législative mind. ; 

Moreover, looking at the remawder of the section, which taxes 
"any, personal property or interest therein transferred by deed, sale 
or gift, intended to take effect in possession or enjoyment after the 
death of the grantor or bargainer," it is beyond dispute that this 
points distinctly to a death after the passage of the act; for it can- 
not be supposed that the statute was intended to hâve a rétroactive 
effecty <and to tax ail such transactions, however remote they may 
hâve been in point of time. It is very unlikely, I think, that this 
part of the section applies only to a death occurring after the passage 
of the act, while the earlier portion of the same sentence is to be so 
construed as to apply to cases where property passes from the 
testator or intestate bef ore the passage of the act, as well as af ter- 
wards. , •-■:, 

I think enough has been said to show that, while "the exact mean- 
ing of the statute is not f ree from perplexity" (to use the language 
of Mr. Justice White in Knowlton v. Moore, 178 U, S. 41, 20 Sup. Ct. 
747, 44 L, Ed. 969), it isonly after resolving every doubt in favor of 
the government that the sensé contended for can be read into the 
act; and even then the construction is strained and unnatural. This 
being so,i I think the goyernment's contention should not prevail, 
upon the well-understood principle of taxation, — that a doubtful tax 
does not exist. Bef ore the property of a citizen can be taken under 
the exercise of the taxing power, it is necessary that the statute be 
clear and unambiguous, so that there may be no doubt about the 
intention of the state to take the property of the citizen for public 
purposes. As I hâve attempted to show, and as I think must be con- 
ceded, the section under considération certainly cannot be said to ex- 
press clearly the meaning for which the government argues, while the 
opposite j construction seems to giye a much more natural and rea- 
sonable meaning to the words. ; 

Without prolonging the discussion, I am theref ore of opinion that 
section 29 was only intended to apply to the estâtes of persons dying 
after the act was passed, and aeeordmgly the demurrer must be over- 
ruled. 
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As there is no dispute about the facts, I suppose the government 
expects this décision to be the end of the controversy in this court. 
In that event, the remaining question is whether the plaintiff is en- 
titled to interest. Upon this point I entertain no doubt. The money 
was exacted under the threat of exercising the government's power 
to distrain, and having been thus exacted without lawful right, and 
the plaintiff having acted promptly in prosecuting its claim, it seems 
indisputable that the ordinary compensation for being deprived of the 
money should be awarded. Erskine v. Van Arsdale, 15 Wall. 75, 21 
L. Ed. 63. 

Judgment may be entered for the sum of $185,361.26, with interest 
from April 17, 1900, to December 17, 1900, being $7,414.45, and for 
the additional sum of $1,151.69, making a total of $193,927.40. 



UNITED STATES y. OGDEN. 
(District Court, E. D. Pennsylvania. December 15. 1900.) 

Nos. 25, 37. 

1. Cbiminal Law— Motions for New Trial— Testimont op Jurors. 

On a motion for a new trial on the ground that jurors were prejudiced 
by a newspaper article published during the trial, it is compétent for 
jurors to testify as to the fact of their seeing or reading the article, but 
not as to its effect upon their minds. 

2. Samb— Uroundb for New Trial— Préjudice of Jurors by Newspaper 

Article. 

A défendant convicted in a criminal case is entitled to a new trial where 
it is shown that some of the jurors read an article published in a news- 
paper before the case was submitted to the jury, which declared the de- 
fendant guilty, and contained many prejudicial statements and charges 
against him which would not hâve been admissible in évidence, besides 
commenting upon his failure to testify ia bis own behalf. 

On Motion for New Trial. 

James B. Holland and Wm. M. Stewart, Jr., for the United States. 
Dimner Beeber, for défendant. 

J. B. McPHERSON, District Judge. The testimony taken in sup- 
port of this motion shows that, after the évidence and the argu- 
ments of counsel had been heard, and while the jury were awaiting 
the charge of the court, the following article from the North Amer- 
ican, a newspaper published in the city of Philadelphia, was read 
by one of the jurors; that two other jurors read the displayed head- 
lines, and that the article was to some extent spoken of in the jury 
room while the verdict was being considered: 

"Oleo Dealer Ogden's Boasted Pull of No Avail. Long Protected Man on 
Trial in Fédéral Court. 

"Prosecuted for Eleven Offenses by The North American and Butter Associa- 
tion After State Officiais Fail. 

"Protection for David S. Ogden, the Ridge avenue oleo dealer, ls apparently a 
thing of the past. After long dodging the law, he was brought to trial yes- 
terday in the United States district court. A prospect of jail looms up. 

"At his store, 2417 Eidge avenue, Ogden used to sell oleomargarine by the 
ton. He relied upon the state authorities to protect him In his illégal business, 
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and, franiyy admitted that ne stood hlgh in favor. By this arrangement he 
prospered &t the expense of the defrauded public nntil the North American 
last ApMî'bégan its crusade against the bogus butter swindlers and their 
officiai allies. 

"WhenFarmer Joseph 0. Sharpless, of Chester county, wrote to the dairy 
and food çuthorities directing attention to Ogden's oleo trade, Secretary of 
Agriculture John Hamilton sent a reply to the effect that the inspectera of the 
départaient, àfter an investigation, had been unable to flnd oleo in the store. 
Agents of the North American and the Pure Butter Protective Association 
had no trouble in findlng it, however, and they promptly caused Ogden's 
arrest under the fédéral law for sellihg the stuff in packages not properly 
stamped. The show window of the Ridge avenue establishment was at that 
time heaped up with oleo, in the same manner it had hApn disnlayed there for 
months. 

"Ogden Skipped His Bail. 

"Ogden wae to hâve been tried in May, buthe skipped his bail, fearing 1m- 
prisonment. Some time later he surrendered himself, and his bail was in- 
creased from $1,000 to $2,500. Since then his case bas been on the trial list 

"The protectors upon whom Ogden had counted to save him kept in the 
background when he was brought, into the fédéral court yesterday. With the 
évidence prepared by Luther S. Kauffman, counsel for the North American 
and the Pure Butter Protective Association, United States District Attorney 
James B. Holland conducted the prosecution. It was Mr. Holland's first 
oleo case since assuming office, and he pressed it vigorously. Ogden was 
defended by ex-Superior Court Judge Dimner Beeber. A number of prominent 
oleo dealers were among the specta tors at the trial. 

"Ogden's défense threw a lime light upon the shortcomings of the state 
dalry and food authorities. 

" 'Why, this man hasn't tried to deceive any one,' declared ex-Judge Beeber, 
in his address tp the jury. 'The évidence has shown that Mr. Ogden has 
been sélling oléo openly and above board. Hè came to the government, and 
paid his tax to sell oleo. If that's so, whom did he try to conceal it from? 
Why, nobody.' 

"State's Prete,nsiona Shattered. 

"Whatever pretended excuse the. state authorities had for Ignorlng Ogden's 
case was shattered by yesterday's proceedings. One of the state dairy and 
food commission's prosecuting attorneys was a spectator at the trial, and 
heard several witnesses swear that they had purchased oleo as butter at 
Ogden's store. With knowledge of such direct évidence of violation of the 
state law, the dairy and food commission can no longer delay a separate pros- 
ecution of' Ogden, excèptin outright défiance of duty. 

"As with ail the oleo cases pushed to trial by the North American, the évi- 
dence against Ogden was strong and convincing. Five agents employed by 
this paper and the Pure Butter Protective Association testified to the pur- 
chases of oleo on eleven occasions ranging ïrom March 6, 1889, to April 12, 
1900. The firs,t four times the oleo wasbought in packages not stamped in 
âny way. Twiçe,<it was secured in wrappers marked 'Butterine,' whereas the 
law requires the word 'Olëoihargarine.' The other flve times the wrappers 
were properly stamped, but the corner of the paper was folded in a flap over 
the printing, to «onceal it, thus making a violation of the law. 

"A descriptionrof Ogden's window filled with oleo was given by: George 
Bidridge, the agent, who supervised ail the purchases. He, told how the golden 
yellow packages were arrangea in three piles, beàring placards as follows: 
'Gloverflaïe/* Extra Fine. 20 Cents;' 'Fanriérs 1 ' Dairy. GIlt-Edge. 25 cents;' 
and 'Darlington Butter. Extra' 'Fine. 20 cents.' 

''('Those names were enough to make the: purchaser think he was right on 
the farm,' exclaimed District Attorney Holland;. 

"Ogden Did Not Testify; 

"Ogden did not yenture on the stand in his own défense. One point of his 
attorney'S contention was that Ogden was not the proprietor of the oleo 
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gtore, which was conducted under the name of the 'Rldge Avenue Beef Com- 
pany.' To meet this, George Kirkland, employed by the North American, tes- 
tified that Ogden had told him he owned the place. Chief Clerk Milligan, of 
the internai revenue office, said that Ogden had paid the United States tax In 
the name of the 'Eidge Avenue Beef Company. David S. Ogden, Manager.' 
It was plainly shown that the company name was only a cover. 

"Another argument of Mr. Beeber was that there was no violation of the 
law in turning a corner of the wrapper in oleo to conceal the required stamp. 
District Attorney Holland thereupon read from the internai revenue régula- 
tions that packages of oleo must bear a brand 'so placed as to be plainly 
visible to the purchaser at the time of delivery to him.' 

"Judge McPherson will deliver his charge to the jury this morning." 

I need hardly say that the publishing of such comments during the 
course of the trial was a flagrant impropriety. If the printed words 
had been spoken to a juror, or if they had been contained in a let- 
ter addressed to him, an offense punishable by fine and imprison- 
ment would hâve been committed; and it is little less blâmable 
to take the not improbable chance of reaching the juror's mind by 
the method of publication in a widely-read journal. It is greatly 
to be deplored that a practice, of which we see too many examples, 
should exist, and that persons accused of crime should be put on 
trial in the columns of the newspapers, and should be declared to 
be guilty and denounced as criminals before there has been a care- 
ful and impartial trial in the proper and lawful tribunal. A report 
of facts is one thing, and due allowance should be made for the diffi- 
culties and inévitable disadvantages under which the reporter does 
what is often most excellent work; but after the facts hâve been 
ascertained as fully as possible, and laid before the public, it is 
manifestly unfair to the défendant to assume that no more évidence 
can be produced, or to draw hasty conclusions from such facts as 
are known without the safeguard of a public trial and a careful 
scratiny of the évidence, and thereupon to déclare the défendant 
guilty before a full and lawful investigation has been had. More- 
over, such conduct is likely to make the administration of justice 
more difficult. Every one knows the fréquent delay and trouble 
in obtaining an unbiased jury to try a case that has received this 
kind of treatment in the daily press, and the case in hand adds 
one more to the list of verdicts that the courts hâve felt obliged to 
set aside for the same reason. That a second trial of this défend- 
ant must be had is wholly due to the ill-timed zeal for conviction 
displayed by the article in question. 

In the celebrated Hat Trimmings Case (C. C.) 49 Fed. 32, Judge 
Acheson set aside a verdict in favor of the government for a similar 
reason. There, articles not unlike in tone to the article now under 
considération appeared in several newspapers of gênerai circula- 
tion published in Philadelphia; and, although there was no proof 
that thèse newspapers had been read by the jurors, Judge Acheson 
declared it to be incredible that they had not been read, and upon this 
assumption decided without hésitation that an improper influence 
had thus been brought to bear to obtain a verdict. Hère there is 
positive proof that the article was read, if the jurors were compé- 
tent witnesses upon this subject. Objection to their testimony was 
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made by thë gôvernment on thé well-known ground that jurors are 
ordiharily not permitted to impeach their own verdict. But there 
is no doubt of their competency to testify to the mère fact of hav- 
ing read or seen the newspaper (Mattox v. U. S., 146 U. S. 149, 13 
Sup. Ct. 50, 36 L. Ed. 917), although they could not be permitted 
to testify that the article had, or had not influenced their minds. 
This is an inference which the court is to draw in each particular 
case, and it will be a more or less probable inference according to 
the character of the comments complained of. 

The character of thé comments now in controversy is so clearly 
prejudicial to the défendant that I need spend but little time upon 
that proposition. The article déclares the défendant to hâve been 
a fugitive from justice, and to hâve long dodged the law. It as- 
sert» that he had combined with the state authorities to violate the 
state law concerning the sale of oleomargarine, and, in effect, ac- 
cuses him of corrupt dealing with thèse authorities in order that he 
might secure protection in the carrying on of an illégal business. 
Thèse charges may or may not be true. At ail events, there was 
not a word of testimony about them at the trial, and no such tes- 
timony could hâve been received, even if it had been offered. The 
évidence that was produced was declared by the article to be strong 
and convincing; and, in défiance of the constitutional provision, 
that no man shall be obliged to testify against himself , attention 
was called to that fact, and it was asserted that the défendant did 
not venture to testify in his own behalf, — an assertion which neither 
judge nor counsel would hâve been permitted to make during the 
course of the trial. It is unnecessary to say that such comments 
upon a pending case violate the elementary rules that demand jus- 
tice and fair play to a man accused of crime. Under our System 
of jurisprudence, at least, cases are tried upon évidence that is care- 
fully scrutinized, and not upon insinuation and hearsay; and it is 
an attack upon the prisoner's constitutional rights to influence the 
jurors by presenting to their minds charges against him of which 
no évidence bas been offered, or by urging upon the jurors, or sug- 
gesting to them, that the défendant is guilty, and ought to be con- 
victed. 

I hâve no doubt that much of the newspaper comment that is open 
to the objections I hâve been endeavoring to state is made hastily, 
without due reftection, and cértainly without désire to do the pris- 
oner a wrong. This may be true in the présent case. I hâve no 
reason to suppose that the article in question was written in a 
malicious spirit, but its tendency was manifestly to do the défend- 
ant harm, and I must deal with it from that point of view. I sin- 
cerely hope that the newspapers of this city, now that their atten- 
tion has been recalled to this subject, will lend their powerful 
aid towards making trials impressive by a dignified abstention from 
hasty and ill-considered and sensational treatment of such vastly 
important subjects as the life or liberty of a citizen. Much may 
be permitted to the zeal of the press in detecting and exposing pub- 
lic wrongs. This is often very difficult work, and much f reedom of 
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expression is rightly allowed to those who are thus serving the pub- 
lic; but, after the preliminary stages bave been passed, and the in- 
quiry has come before a court of law, it does serious barm to the 
cause of justice to pursue the prisoner with invective, or to inter- 
fère with his trial by usurping the proper functions of the judge 
and the jury. 
A new trial is granted in each case. 
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(Circuit Court of Appeals, Sixth Circuit December 4, 1900J 

No. 832. 

1. Trade- N/ames— Riqht to Protection— Names Incidentalit Denotoïg 
Quality. 

Where the gênerai purpose of a trade-name adopted by a manufacturer 
Is to identify the origin or ownershlp of the articles to which It Is attached, 
his right to protection in the exclusive use of such name is not affected 
by the fact that the words used also dénote quality, and carry with them a 
claim of excellence incident to the goods of such origin or ownership. 

3. Same— Unfair Compétition— Injunction. 

The word "Queen," used by a manufacturer of ladles' shoes, to designate 
Us product, is not essentially one which signifies quality, so as to preclude 
its appropriation as a trade-name; nor does the addition of the word 
"Quality" to the name, after it has become identified with the goods of 
such manufacturer, which were thereafter known to the trade and by pur- 
cbasers by both names, as "Queen" or "Queen Quality" shoes, materially 
affect the désignation, or destroy its identlty, so as to deprive the owner 
of the right to protection by injunetion against the use by another of the 
word "Queen" as a name for similar shoes, where it appears that the sole 
purpose of the défendant in adopting it was to obtain the advantage of 
the réputation which complainant's goods had acquired under that name.i 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Ohio. 
For opinion in circuit court, see 100 Fed. 72. 

This is an appeal from an order ref using in part an application made by the 
appellant for a preliminary injunetion restraining the appellee from infringing 
a trade-mark belonging to the appellant, and from certain other practices 
which were alleged to be unfair compétition in trade. The motion was heard 
on the blll and answer and affldavits introduced by the respective parties. 
The appellant ls a corporation organized under the laws of Massachusetts, and 
engaged in the business of manufacturing and selling ladies' shoes, having its 
principal place of business at Boston. The appellee is an Ohio corporation, 
carrying on a department store at Cleveland, one branch of its business being 
the sale of similar goods. In May, 1892, a corporation was organized at Bos- 
ton under the laws of Massachusetts by the name of the Clark-Hutchinson 
Company, and engaged in the sale of ladies' shoes. It adopted as a trade- 
mark for this branch of its business the word "Queen," which was stamped 
upon its goods, and became the désignation under which they were sold and 
known in the market. That company continued to be extensively engaged in 
the business of selling thèse shoes under this trade-mark from 1892 until No- 
vember,1898, when it sold out this entire branch of Its business, together with 

i Unfair compétition In trade, see notes to Scheuer v. Muller t 20 C. C. A. 
165; Lare v. Harper & Bros., 30 C. 0. A. 376. 
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the good will per,tainlng thereto, as well as its trade-mark, to the appellant, 
the Thomas, G. Plant Company, already engagea in tlie shoe business in the 
same City. This last-named eompany' thereupon prbceèded to build up at great 
expense ïn advertising and otherwise tt large ('business in that spécial line 
throughout the country. It added to the trade-mark pf "Queen," which had 
been psed by its predecessors in the business^ the word "Quaiity," and the 
gôbas'of this class which they sold were branded "QUeen Quaiity," and in the 
market were known and designated as "Queen" or "Queen Quaiity" shoes 
indiscriminately as between thèse two names. The àppellee, the May Com- 
pany, procured to be made or purchased, and then sold at its place of business, 
a kind of ladies' shoes similar in appearance to those of the appellant, but at 
a less priée, having, before offering them for sale, stamped them with the 
word "Queen," and with their pwn name and place of business, and advertised 
in the city press that the May Company's was the only store in Cleveland that 
was selling the, Thomas G.Plant's three dollar "Queen Quaiity" shoes. "Dpon 
thèse and some minor facts appearing in the proof offered, the court 
made the following order: "This cause came on to be heard upon the motion 
of the complainant for a preliminary injunction and the affldayits offered by 
the" parties, rëspëetively, and was argued by counsel; and the court, being of 
the opinion that the words 'Queen' and 'Queen Quaiity,' as originally adopted 
andasnbwtiséd/ïjy complainant in connection with ladies' shoes manufactured 
by it, is and'was désigned to designate the châracter, class, grade, and quaiity 
of said shoes, déclines to enjoin the défendant from using the word 'Queen' as 
a brand or mark for ladies' shoes, providing it is used in a manner not tending 
or calculated to dëceivé or misîèad the public. The court being of the opinion 
that the manner in which said word is now used by the défendant might hâve 
a tendericy tes arislead and deceive the public, it is ordered that a writ of in- 
junction issa* enjoining and restraining said défendant, its officers, agents, 
and servants, froïn employing or using the word 'Queen,' written in script, as 
a markoribraad upon ladies* shoes, or in any 1 way connected with the sale 
or offering 1 for sale thereofi-whether upon any label, carton, advertisement, 
circular, card, or letter headï but this decree shall not be construed as applying 
to or prohibiting the use by défendant of said word 'Queen' when prlnted not 
in coiorable imitation of or resemblance to the-mark of complainant, or to 
the use of said word when written in script in the manner complained of in 
the bill of eomplaint, if, lh connection with such use, the défendant plainly 
and conspicuously indicates thàt the shoes so labeled or marked are not the 
same as the 'Queen Quaiity' shoes manufactured by the Thomas G. Plant Com- 
pany, and are not manufactured by said eompany." The plaintiff, eomplain- 
ing that the injunction is inadéquate for; the protection of its rights in that it 
fails to restrain the défendant from in any form or manner whatever making 
use of the word "Queen" as a dame or désignation for its shoes, so as to 
cause them to be known in the market and offered and sold as "Queen" 
shoes, appeals from the refusai of the court to extend its order so as to re- 
strain the défendant from such conduct. 

Frederick F. Fish, George H. Maxwell, Crosby & Gregory, and 
Hoyt, Dustin & Kelly (Rowland Cox, on the brief), for appellant. 
Kline, Carr, Toiles & Goff and F. H. Goff, for àppellee. 

Before LUETON and SÉVERENS, Circuit Judges, and EVANS, 
District Judge. 

SEVERENS, Circuit Judge, having stated the case as above, de- 
livered the opinion of the: court. 

Counsel for thé appellant hâve flrst discussed the inatter of this 
appeal in thei^f bViefs at soirie length upon the assumption that the 
appellant haà a technical trade-mark in the désignation "Queen 
Quaiity" or "Queen," but, as this is not alleged in the bill, and ap- 
pears only incidentally in t-Mê proof s, we shall not deal with the 
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case on that footing. The substantial merits of the case are in- 
volved in the question whether the appellant was entitled to an in- 
junction to restrain the défendant from pursuing its course of deal- 
ing in the use of the name "Queen" as a désignation of its goods, 
upon the ground that it leads to the déception of the public, and the 
unlawful appropriation of the appellant's business réputation. The 
court below, as indicated by its order, based its action upon the 
opinion that the use by the appellant of the désignation of "Queen" 
or "Queen Quality" as a brand or name for its shoes was merely to 
designate "the character, class, grade, and quality" of the shoes, and 
not to indicate the ownership or origin of manufacture; and this 
view pervades the substance of the order. It is not necessary to 
discuss the question whether, upon that assumption, the injunction, 
as awarded, rests upon any sufficient ground. We are of opinion 
that the court erred in its conclusion that the désignation of its 
shoes by the appellant was merely or primarily for the purpose of 
denoting their grade or quality. The court refers in its opinion, 
which is sent up with the transcript and published in 100 Fed. 72, 
to the case of Mill Co. v. Alcorn, 150 IL S. 460, 14 Sup. Ct. 151, 37 
L. Ed. 1144, wherein it is said: 

"To acquire a right to the exclusive use of a name, device, or symbol as a 
trade-mark, it must appear that it was adopted for the purpose of identif ying 
the origin or ownership of the articles to which it is attached, or that such 
trade-mark points distinctly to the origin, manufacture, or ownership of the 
article on which it is stamped; and is designed to indicate the owner or pro- 
dueer of the commodity, and to distinguish it from like articles manufactured 
by others. If a device, mark, or symbol is adopted or placed upon an article 
for the purpose of identifying its class, grade, style, or quality, or for any 
purpose other than a référence to or indication of its ownership, it cannot be 
sustained as a valid trade-mark." 

Undoubtedly this is a correct statement of the law, though the 
case itself determined nothing pertinent hère, the question there 
being one involving the exclusive right to use a geographical name. 
The last sentence in the above quotation, in speaking of the purpose 
of identification, etc., refers to the primary purpose, and it is not to 
be inferred that the learned justice meant to say that if incidental- 
ly the symbol had the effect to dénote quality, the gênerai purpose 
being to dénote origin or ownership, and the quality being incident 
to the goods of such ownership, the right to the use of that symbol 
could not be sustained; for it is manifest that, if the good will 
which goes with the trade-name has any foundation in merit, it 
must necessarily imply a quality in the goods. Indeed, it would 
seem that the mère fact that the word chosen carries with it a 
claim of excellence cannot invalidate the choice. The law upon the 
subject is, as Mr. Justice Jackson said in that case, and has been 
since many times repeated, well settled, and the questions of diffl- 
culty concern the facts. The use of the trade-mark or trade-name 
of another, although generally the most important of the means re- 
sorted to for the purpose of appropriating the beneûts of his good 
réputation, is but one of such means, and the rule of conduct is 
leveled at them ail. The following statement of the gênerai prin- 
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ciple was approved by this court in the case of American Wash- 1 
board Co. v. Saginaw Mfg. Co., 43 <&C. A. 233, 103 Fed. 281: , 

"The cirçtimstances vary greatly, bût the underïylng principle which is ef- 
fective In the solution of such cases is tha.t a party may not adopt a mark or 
symbôl ■WWefa'has been employed by ariôther mamifacturer, and by long use 
and îèmplQyjnent on the part of that other has corne to be reçognized by the 
public, as denpting the orlgln of the manufacture, and thus Impose upon the 
public ;by Indùcihg. them to belleve that the goods which this new party thus 
offers are the goods of the original pàrty. In other words, It Is a fundamental 
principle that a man cannot make use of a: réputation which another manufac- 
turer has acquired In a trade-mark or .trade-name, and, by inducing the public 
to act upon a mlgapprebension as to the source of the origin, deprive the other 
party of the good will and réputation which he has acquired, and to which 
he is entitled." , 

It is insisted in behalf of the appellee that the désignation 
"Queen" is essentially one which signifies qnality, and cannot, there- 
fore, be appropriated by one individual as a trade-name to the ex- 
clusion of others who hâve an equal right to use ternis which dénote 
a superior value or quality in their goods. But the décisive weight 
of authority supports the right of an individual to adopt a spécifie 
name of this character to distinguish his goods from those of others. 
Thus, the use of the words "Kaiser," "King," "Moiiarch," "Royal," 
"Victor," "King Bee," "Pillsbury's Best" has been in those several 
instances judieially sanctioned as a lawful appropriation. J. & P. 
Baltz Brewing Co. v. Ka^serbrauerei, Beck & Co., 20 C. C. A. 402, 
74 Fed. 222; Raymond v. Baking-Powder Co., 29 C. C. A. 245, 85 
Fed. 231; Sarrazin v. Tobacco Co., 35 C. C. A. 496, 93 Fed. 624; 
PillsbUry V, Flour-Mills Co., 12 C. 0. A. 432, 64 Fed. 841. It is true 
that in the case of Beadleston & Woerz v. Cooke Brewing Co., 20 
C. C. A. 405, 74 Fed. 229, according to the syllabus, the word "Im- 
périal" was> in the circumstances of that case, held to be so far a 
désignation of quality as to be incapable of exclusive appropriation. 
It must be admitted that at first blush such ruling seems not in 
harmony with the other cases upon the subject. But the conclu- 
sion was based upon références showing the extensive public use of 
the word to dénote great excellence, and it was thought the pe- 
culiar manner in which the word was associated with others in 
branding the complainant's goods indicated that in its context the 
word signified quality, rather than the manufacturer. One of the 
judges dissented from the view that the word was not capable of 
appropriation, though agreeing with the resuit in that case. But 
the same court, in the case of Raymond v. Baking-Powder Co., above 
cited, subsequently held that the word "Royal" had been lawfully 
appropriated as the trade-name for manufacturing and selling bak- 
ing powder, and the court distinguishes its décision in the case of 
Beadleston & Woerz v. Cooke Brewing Co. upon grounds which 
harmonize that case with the current of décisions by emphasiz- 
ing the fact that in that case the word "Impérial" was used in 
such association with other words as to négative the idea that it 
was not meant mainly to designate quality. In the case of Proctor 
& Gamble Co. v. Globe Refining Co., 34 C. C. A. 405, 92 Fed. 357, 
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we referred to the fact that other words and embellishments were 
employed upon the respective labels of the parties tb.an the more 
distinctive ones for the purpose of showing that there was fair 
ground on which. the court below might hâve found that there waa 
enough of dissimilarity in the marks upon the packages to prevent 
purchasers from being deceived, and, thus bringing the case within 
the rule applicable to the review of orders granting or refusing pre- 
liminary injunction, that the action of the lower court will not be 
disturbed unless for clear error. Finding that upon ail the facts 
there was sufficient ground on which the order refusing the in- 
junction might stand under the opération of the rule referred to, 
we declined to reverse it. On the other hand, in Wilson v. T. H. 
Garrett & Co., 47 U. S. App. 250, 24 C. C. A. 173, 78 Ped. 472, this 
court found that the évidence of a fraudulent simulation of the 
trade-mark of the appellant was so clear and unmistakable that the 
action of the court below could not be supported, and the order re 
fusing an injunction was reversed. Both cases recognized the fun 
damental principle by which the conduct of the parties is to be test- 
éd. The résulta were différent because in the one case there waa 
fair room for doubt, while in the other there was not. 

It appears from the record in the case before us that the word 
"Queen" alone was used by the Clark-Hutchinson Company, the 
predecessors in this Une of business of the appellant, and that the 
appellant, when it bought the other company out, added the word 
"Quality" to the désignation in marking its goods, and has since con- 
tinued to mark them "Queen Quality." But it also appears that 
their goods in common parlance were recognized under both désig- 
nations, "Queen" and "Queen Quality," and were so known to the 
trade and by purchasers. We do not think, however, that this addi- 
tion materially changed the désignation. The added word did not 
obscure the origin. This is shown by the fact that the prodiict con- 
tinued to be known as "Queen" shoes, and was designated by that 
name by the trade and by the public. And the word "Queen" was 
still the dotninating word in the trade-mark. There are many cases 
where it has been held that the addition of other words by an in- 
fringer did not destroy the identity of a trade-mark or name, and 
relieve him from the conséquences of infringement, so long as his 
désignation effected the practical purpose of denoting that the goods 
were those of another. By parity of reasoning, it must follow that, 
so long as the owner of a trade-name keeps up the substantial iden- 
tity thereof, he is entitled to protection. It would serve no useful 
purpose to canvass the numerous authorities cited by counsel in 
their briefs. There is really no dispute in regard to the controlling 
principle, though there is some slight confusion upon subordinate 
propositions. We hâve limited our discussion to those which are 
pertinent to the case before us. We do not doubt that, if the court 
below had adopted the view that it was permissible for the appel- 
lant to adopt the word "Queen" as a trade-name for the shoes, the 
manufacture and sale of which was a distinct Une of business in 
which it was engaged, an order would hâve been granted for an in- 
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junetionj substantîally as prayed. The évidence IeaveS no doubt in 
ourïniiiîïs that the appellee can hâve no other object in employing 
this désignation than to get the adfantage of the réputation which 
the appellant's goods hâve acquîred under that name, and that the 
continued use of it by the appellee would be simply to carry that 
object into effect 

The order of the circuit court must be so modifled as further to 
restrain the appellee from using the word "Queen" in or upon any 
labels ôr marks affixed to ladies' shoes sold or offered f or sale by it, 
and from in any other way representing the ladies' shoes sold or 
offered for sale by it to be "Queen" shoes, and from doing any other 
aet or thing to induce the belief that the shoes sold ôr offered for 
sale by it are shoes manufacture*! or sold by the appellant 



McMICHAEL & WILDMAN MFG. CO. v. STAFFORD et aL 

(Circuit Court, N. D. New York. December 20, 1900.) 

No. 6,606. 

1. Patents— Invention— Pbestjmption in Favor op Patentée. 

In dealing with 'the question of invention, the courts should take a 
broad and libéral view, in harmony with the intent and purpose of the 
patent law; and a patent should be sustained unless there 1s clearly no 
invention shbwn, or the presramption of novelty arfsing from the patent 
itself is overcome by preponderating évidence. Any question of doubt 
is to be resolved In fayor of the patentée. 

2. SaME— 'IN'FRIKGEMENT— IMPROVEMENT IN KNITTING MaCKJNES. 

The McMichael and Wildman patent. No. 453,290, for, an improvement 
in the horizontal cam-disk of cireular rib knitting machines, which consista 
in malkin^ such disk in sections, each of which can be detached and re- 
moved, for the purpose of cleaning or repairing the machine, without dis- 
turbing lts: other parts, discloses Invention and patentable novelty, and 
is valiâ; also, held infringed as toclaims 2 and 5. 

In Equity. Suit for inf ringement of patent. On final hearing. 

The patent in controversy, No. 453,290, was granted June 2, 1891, to Mc- 
Michael and Wildman, of Norristown, Pa., for an improvement in the hori- 
zontal cam-disk of cireular rib knitting machines, whereby the cams may 
be readily exposed or dismantled for examination, cleaning and removal of 
broken needles. * The spécification says: "Heretofore the cam-disks in ma- 
chines of this elass hâve been made of complète disks fitted upon the cen- 
tral shaft or support, and to obtain access to the needle-grooves, which may 
become clogged owing to the breakages in the needles, it has always been 
necessary to dismantle thé entire upper part of the machine, and after re- 
moving the shàfts separate the portions constituting the dial and cam-disks. 
By our improvements the dismantling of the machine is entirely overcome 
and that portion holding the needles remains in lts normal position, while 
the cam portions are readily removed for repairs or cleaning without in any 
wise disturbing the remaining portions of the machine. In carrying ont our 
invention we rnake the portions holding the cams divisible, so as to be bolted 
to or removed ; from a suitable hub carried upon the central shaft. The 
cam-disk in practiçe is preferably split across its diameter, and may be re- 
moved in two or more sections." The spécification states further that in 
practiçe difflculty 1b experienced from broken needles clogging the smali 
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throat of the cam portion and wedging in such a manner as to stop the 
proper opération of the machine. When those accidents occur it is only nec- 
essary to take off the semi-annular pièce which covers the locality of the 
difticulty. In tins -way the needles can be exposed without disturbing them, 
the broken needles and other obstacles removed and the machine thoroughly 
cleaned and repaired. The drawings show the cam-disk divided into two 
parts, but the patentées do not limit themselves to this line of division. 
The disk may be divided into any number of parts and still be within the 
elaims of the patent. The claims involved are the second and fifth. They 
are as follows: "(2) In a knitting machine, the combination of the needle- 
dial with the cam-disk divided into parts transversely to the plane of the 
needle-dial, a support for the neerlle-dial, and a détachable connection be- 
tween the several parts of the cam-disks and the support for the needle-dial, 
wbereby the cam-disk may be detached in sections without disturbing the 
support for the needle-dial." "(5) In a knitting machine, the combination of 
the needle-dial and its support with the adjustable cam, K, and a cam-seg- 
ment supporting said adjustable cam and detachably secured to the support 
for the needle-head and removable from said support without disturbing 
its position in the machine." The défenses are lack of patentability, nonin- 
fringement and that the patentées are not joint inventors. 

Ernest H. Hunter, for complainant. 
George A. Mosher, for défendants. 

COXE, District Judge (after stating the facts). The open dial 
circular rib knitting machine, which preceded the complainant's de- 
vice in the art, though a structure of marvelous ingenuity, possessed 
several defects which seriously impaired its utility. The needles, 
arranged in horizontal grooves in the dial, were exposed to view. 
Lint was liable to accumulate in the grooves to such an extent that 
the needles would break and put the machine out of action until the 
damage could be repaired. Another difficulty with the open dial was 
that it afforded no means for preventing the horizontal needles from 
rising out of their grooves. "Gibs" or guards are now used to pre- 
vent this, but in the open dial machine there was no attachment for 
thèse guards. Still another objection was that when a multi-feed 
was used it was necessary to multiply correspondingly the sepa- 
rate cam supports, which added to the expense and intricacy of the 
machine. Thèse difficulté were cured by covering the entire needle 
dial with a plate; but other difflculties, almost equally serious, were 
developed by the new construction. The needles and grooves which 
before were accessible were now completely covered, and when jams 
occurred, incident to the grooves becoming clogged with lint and 
broken needles, it was necessary to dismantle the machine or lift 
or remove the plate. The necessity for this action constantly oc- 
curred and frequently resulted in keeping the machine idle for half 
a day. The same repairs can now be made, if the device of the pat- 
ent be used, in 15 minutes. 'Considering the relative merits of the 
two machines, the one having the open dial and the other the in- 
tégral dial covering plate, it must be found that the advantages of 
the latter preponderate, for it has in a large degree supplanted the 
former in the market. The inference is, tlierefore, plain that, even 
with its unquestioned limitations, manufacturers preferred the dial 
plate machine to the open dial machine. The aim of the patentées 
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was to unité the advantages of the two machines. This is done by 
making the covering plate in removable sections so that it is only 
neçessary to detach the section aboyé the point where the difficulty 
occqr$ Jii order to repair the machine. There can be no pretense 
that tins was ever done before. lfc was, however, old in the art to 
provide à vertical cam ring with détachable segments so that access 
could be had to the vertically moving needles. The question, then, 
is, in view of the fact that vertical cam cylinders had been made 
with removable parts, did it involve invention to divide the horizon- 
tal plate dnto removable sections? As is generally true in patent 
causes, nïuch may be said upon each side of this proposition. 

The reagons for holding the patent valid may be briefly sum- 
marized as follows: 

First: The cam ring device, though relating to the same art, is 
very dissimilar in structure and would not suggest to a skilled 
mechahic a remedy for the defécts' of the open and closed dial ma- 
chines. It is the différence between a jacket and a cap; changes 
in one would not necessarily suggest changes in the other. 

Second: For years those skilled in the art, with the prior struc- 
tures constantly before their eyes, continued to use the intégral plate 
al though its defects were obvious and were daily asserting them- 
selves; and yet, mechanics not only, but inventors also, failed to per- 
ceive the analogy which the défendants now think is so obvious. 

Third: Dividing the plate into détachable cam carrying sections 
and holding the plate in position by means of the flanged hub re- 
quired something more than mechanical skill, even assuming that 
the prior art might hâve suggested the idea of constructing the 
plate in sections. 

Fourth: Want of patentability must be proved; it ought not to 
rest on guesswork. If there be doubt, the patentées are entitled to 
the benefit of it. The presumption of novelty arising from the pat- 
ent must be overcome. The proposition is clearly stated by Mr. Jus- 
tice Bradley, in Eeiter v. Jones (G. C.) 35 Fed. 421, as follows: 

"It is çontended that the making of the grooves was no invention; and 
that, if it was, they had been made and used «before for precisely the same 
purpose. The fair questions to put however, are, was there no invention in 
the whole thing taken together, the détachable crown or lld with its grooves 
and cellsï Ata'd has such a crown or lid been made and used before? In 
answer to thèse questions the patent itself is prima facie évidence in favor 
of the patentée, and unless there is clearly no invention in what is claimed 
to be such, or preponderating évidence of anticipation, the patent should be 
sustained." 

Fifth: The exhibits marked "Fowler" and "Goffe" and the patent to 
Bennor of July 21, 1891, cannot be considered for any purpose. The 
Fowler and Ctoffe exhibits are merely unidentifled drawings without 
proof of any kind, and the Bennor patent was issued after the patent 
in suit. 

Sixth: The invention is not a great one. Such inventions may 
occur, but the probability is that they will appear with less fre- 
quency in the future than in the past. It would probably be a con- 
servative estimate to say that 90 per centum of the patents now is- 
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Bued are for improvements in existing methods and machines. It is 
the spirit of the patent law to encourage those who develop thèse 
improvements and keep this people in the van of industrial develop- 
ment. Eemove this hope and inspiration and the American work- 
man will become a soulless automaton with no more ambition than 
the tools of iron and brass with which he works. In dealing with 
the question of invention the courts should take a broad and libéral 
view and one in harmony with the intent and purpoae of the law. 
Infringement is clearly established. As to the second claim there 
seems to be no serious dispute, and as to the flfth claim there can 
be no doubt, unless the claim be limited to the exact form of cam 
shown in the drawings. Frequently the intent of the patentée in 
using a référence letter is to limit the claim to the exact construc- 
tion shown, but in the case in hand there is no reason for such 
an interprétation f ound either in the patent itself or in the prior art. 
The patentées must hâve known of the numerous adjustable cams 
of the prior art and there is no ground for the assumption that they 
intended to destroy the patent by placing unnecessary limitations 
upon the claims. The suprême court say: 

"Patentées sometimes add to their claims an express déclaration to the 
effect that the claim extends to the thing patented, however its form or pro- 
portions may be varied. But this is unnecessary. The law so interpréta the 
claim wlthout the addition of thèse words." Winans v. Denmead, 15 How. 
330, 14 L. Ed. 717. 

The assertion that the sectional cap is without utility is hardly 
consistent with its persistent use. If the défendants be right in 
saying that the covering of the needle bed by the sectional plate is a 
positive disadvantage, the discontinuance of its use will inure to their 
benefit, The criticism that the invention is not a joint one is with- 
out adéquate foundation. The oomplainant is entitled to a decree. 
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BUH>MINGDALE v. WILSONS & FURNESS-LBYLÀND LINB. 
(District Court, S. D. New York. August 10,' 1900.) 

1. SHIPPIHa— CONTBACT, FOB TrAHSPOBTATION OF GOODS— RiOHT OB' Rkscissiok 
FOB BbEACH. 

A shipper who contracted with a steamship Company for the transporta- 
tion from New York to London et 100 tons of hay on each of the com- 
pany's weekly steamers for a year, and who was entitled to rescind the 
contract because ofr.the fréquent faijure of the company to take the 
' , requirèd quantity wWch was tendèred, waived such right by electing to 
trëatthe contract as stlil in force, and making subséquent shipments there- 
under, and could not thereafter rescind because of sùch past defàults. 
3. Samb— Damages fok Bbbach. " ' • ' 

A sbipper who contracted for the transportation to a foreign market of a 
certain quantity of hay. each week cannot recover damages for the failure 
of the, carrier on somè occasions to take the required quantity, where it is 
not sb,6wn thàt theré was any request'that the déflcieney should be made 
good' "iri "subséquent shipments, or any tender of the quantity necessary 
"therefor, or that libelant suffered any actual loss by reason of the breach 
otthe contract J 

In Admiralty. Action for breach of shipping contract. 

L. Barton Case, Esq., for libelant. 

Convers & Kirlin and Burlingham & Hickox, for respondent. 

BKOWN, District Judge. The above libel was filed to recover dam- 
ages for the; allégea breach of a contract in writing made on April 
30, 1898, whereby the above parties agreed for the transportation 
from New: York to London of 100 tons of compressed hay in baies 
upon each steamer of respondent's line, expected to sail weekly, from 
May 14, 1898, to May 13, 1899, inclusive, at the rate of 22£ shillings 
sterling per ton. ;, 

Shipments under the contract began May 21st, and were continued 
weekly, though irregular as to the quantities taken, until the last 
week in August, 1898, when the libelant refused to ship any more 
hay. The notice of refusai was an oral notice to the broker only, 
without any reasons then assigned, and without any formai claim of 
a right to rescind the contract for breaches of it by the respondent, 
although there had previously been verbal statements to the re- 
spondent that it was not taking the amount of hay contracted for. 
The price of freights declined soon after the contract was made, 
and at the time when the contract was broken off by the libelant, 
they had fallen about flve shillings per ton and remained lower dur- 
ing most if not ail the remainder of the contract period. 

The évidence shows that 100 tons of hay were tendered for the 
steamer that sailed on May 14th, and no satisfactory explanation of 
the steamer's omission to take it is given. After that, more or less 
■ hay was taken on every weekly steamer, sometimes as much as 176 
tons; at other finies less than 100 tons, usually much less. Up to 
August lst, when the contract was turned over to the Atlantic 
Transport Company, only about 747 tons in ail had been carried in 
the 11 weekly steamers, which, by the contract, should hâve carried 
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1,100 tons. Tiie libelant's agent, Franghiardi, who had charge of the 
shipments, testifies generally that ne always had at least 100 tons 
alongside in readiness for every weekly steamer. But what was left 
unloaded by the earlier steamer was usually taken by the next. No 
spécifie objection was made to this course, nor was any demand ever 
made by the libelant that any previous déficit in shipment should be 
made good by a corresponding subséquent increase in the amoum 
taken by the following steamer, so as to keep up an average of 
100 tons weekly. The libelant did not tender to subséquent vessels 
the additional tons requisite to make up previous deficiencies, and 
Mr. Franghiardi distinctly testifies that the respondent's Une, up to 
the end of July, carried every pound of hay that had been tendered 
to them. 

After August lst, when the Atlantic Transport Company as- 
sumed performance of the contract, the weight of the évidence is 
clearly to the effect that the failure to carry the full amount of 100 
tons weekly was due to the libelant's default in not supplying enough 
hay, fit to carry, in time for shipment. Some of the lighter loads of 
hay that were tendered were so musty or damaged that they had to 
be reconditioned in part before they were fit to load; and the évi- 
dence shows that in August ail was taken on board promptly that 
was in fit condition, and as soon as it was ready, and that efforts 
were made on the ship's behalf to procure more hay from the libel- 
ant to fill up the vessels; that on such requests hay was not supplied, 
to the respondent's loss, which is claimed to be offset against any- 
thing due to the libelant for demurrages accruing in the earlier 
period. 

1. The amount of hay carried prior to August lst was so frequently 
far less than the contract requirement, that the libelant no doubt 
might hâve rescinded the contract at any time when the respondent 
negleoted or refused to take on board the amount tendered to him, 
within the agreed limit had the respondent elected to rescind the 
contract on that ground at the proper time. But he did not do so. 
After each of the several defaults of the ship to take 100 tons, up 
to August lst, the libelant elected to treat the contract as still sub- 
sisting, by the subséquent shipment of hay under the contract. This 
estopped him from thereafter rescinding the contract on the mère 
ground that the ship had carried less than agreed on some trips prior 
to such subséquent shipments. See McNaughter v. Cassally, 16 
Fed. Cas. 322 (No. 8,911). His right to recover any actual damages 
from such prior defaults remained, however, unaffected; but his 
right to rescind was limited to some new defaults, if any; and as I 
hâve already said, the subséquent failure, after August lst, to carry 
100 tons per week, arose from the libelant's own default in not sup- 
plying sufficient hay in fit condition, and not through any default of 
the respondent or of the Atlantic Transport Company, since they 
were ready and prepared each week in August to carry 100 tons or 
more, and were desirous of doing so. 

The respondent's agent testifies that the amount and time of ship- 
ment prior to August lst were regulated by mutual arrangement and 
105 F.-25 



386 105 FEDERAL REPORTER, 

for ïûutual accommodation. Although Franghiardi does not agrée 
to this; no formai protest, or formai complaint against the short ship- 
ments wâs ever made, nor claim of damages made till long after- 
wards, nor was there ever any request, oral or written, that the 
subséquent vessels should make good prior deficiencies in the 
amoùntô shipped, nor any tender by the libelant of the quantity 
necessary therefor. The only complaint testifled to is the simple 
statement to the ship agent that he was not taking the agreed quan- 
tity. Thé f air inference from ail thèse circumstances, together with 
the f act that no évidence has beèn given of any damage suffered by 
the libelant from the failure to take the whole quantity agreed on, 
is that the libelant, considering the declining priée of f reights, acqui- 
esced in the short shipments from time to time until, finding the 
much lower price of freights likely to be lasting, he concluded to 
abandon the contract altogether. Whether this be so or not, the 
libelant, after making four weekly shipments in August, and being 
himself in default in the timely supply of baies in fit condition for 
shipment to the amount of 100 tons weekly for those shipments, 
could not af terwards rescind the contract for mère omissions by the 
Une theretofore to take the full quantity agreed on. 

2. Damages. Had the respondent neglected or refused, prior to 
August, to take any hay tendered by the libelant under the contract, 
winch the libelant, in conséquence of such neglect or refusai, there- 
after transported at an additional expense, or sold at a loss in market 
price, he might hâve recovered such damages. But there was no 
such tender or refusai. The libel allèges it but the évidence dis- 
proves it, showing only some delay in carrying what was tendered ; 
and thëre is no charge in the libel or proof in évidence of any loss 
by this delay. The libel also allèges a loss on the sale of the hay 
not carried; but there is no évidence of this, nor if there was would. 
it be material without proof that it was offered for transportation, 
which the évidence disproves. 

8. Demurrage. Some loss to the libelant is admitted by demur- 
/age charges which he was obliged to pay for the détention of light- 
ers through the delay of the steamers in unloading the hay, within 
the requirôd period, and there is gênerai évidence of such charges 
paid by the libelant; there is also gênerai évidence of the loss of 
freight by the steamers sailing weekly in August, in conséquence of 
the failure of the libelant to supply 100 tons fit to carry, prior to the 
libelant's notice of rescission. Should the former exceed the latter, 
the libelant is entitled to a decree for the excess. If the parties 
cahnot agrée upon the f acts in this regard, a référence may be taken 
to compute the amounts. Should the loss of freight exceed the de- 
murrage charges for which the respondent is liable, the latter will 
be entitled to a dismissal of the libel with costs. 
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JOHN B. HONOR CO., Limited, v. MIDDLE DIVISION ELEVATOB. CO. 

(Circuit Court of Appeals, Fifth Circuit December 11, 1900.) 
No. 960. 

1. Shipping— Construction of Charter— Employaient op Stevedore. 

A clause in the form of charter party, used for the charter of a steam- 
ship, giving the charterer the right to provide a stevedore at the steam- 
er's expense, was stricken out, and one inserted as follows: "Stevedore 
employed by vessel to be approved by charterers." Eeld; that such provi- 
sion did not bind the charterer to approve a stevedore employed by the 
owners, but required the one selected by the owners to be subject to the 
charterers' approval. 

2. Contract— Construction— Person Entitled to Enforce. 

Where a charter provided that the stevedore employed by the vessel 
should be subject to approval by the charterer, the refusai of the latter 
to approve a stevedore, without giving any reason therefor, does not give 
the stevedore so disapproved any right of action for damages against 
him, whatever may be the rights of the other party to the contract. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

E. T. Merrick, for plaintiff in error. 
E. H. Farrar, for défendant in error. 

Before PARDEE, McCORMICK:, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. By a mémorandum of agreement 
dated November 22, 1899, the John B. Honor Company, Limited, the 
plaintiff in error, contracted with Messrs. Smith Bros. & Co., owners 
and agents of certain steamships, to do the stevedore work at New 
Orléans of ail the steamers under their management which they may 
hâve at that port, unless otherwise bound by charter party. On 
February 2, 1900, the Middle Division Elevator Company, the de- 
fendant in error, chartered the steamship Plambro, of which the 
Messrs. Smith Bros. & Co. were owners, to proceed to New Orléans, 
and there take cargo for the charterer. One provision of the char- 
ter party is in thèse words: "Stevedore employed by vessel to be 
approved by charterers." The déclaration in this case charges that 
the plaintiff in error did, on March 26, 1900, proceed to load the 
steamship Flambro, and commenced the work of loading, and was 
engaged thereat, when the Middle Division Elevator Company wrote 
and delivered a letter to the master of the steamship Flambro, as 
follows : 

"Please consign your vessel to Messrs. Chas. F. Orthweins' Sons, as our 
agents, per charter, whose stevedore, J. P. Florlo, only is approved by us. 
Kespy., 

"LSigned] The Middle Division Elevator Co., 

"H. J. Patten, V. P." 

And on the same day also wrote, published, and delivered a let- 
ter to the master, as follows: 

"As we understand, you propose, notwithstanding our notification to you, 
to employ another stevedore. We hereby agaia notify you that we bave ap 
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proved of Mr. J. P. Florio as stevedore for your vessel, and will approve no 
other stevedore. It is reported to us that you and your officers are allowing 
another stevedore to interfère with the loading of the cargo into your steamer, 
and we hâve accordingly ordered the work of loading your vessel stopped, and 
will not commence again until you withdraw the intervening stevedore from 
your ship, until which time please note that ail loss of time will be for your 
account. Yours, truly. 

"[Signed] The Middle Division Elevator Co., 

"H. J. Patten, V. P." 

The déclaration charges that this ordering that the loading of the 
vessel be stopped until the master should withdraw the interfering 
stevedore was done maliciously, and without cause or ground, and 
for the pnrpose of injuring the plaintiff in error; that the plaintif? 
in error thereby lost the profit on its contract to the sum of $200, 
and was injured in its réputation, and with its English employers, 
with whom it had a large and lucrative business, in the sum of 
|10,000, by the action of the défendant in error, which is chargea 
to hâve been a slander on the réputation of the plaintiff in error 
as a stevedore, and implied, and by innuendo stated, that it was 
incompétent or dishonest in its business relations, or both, which in- 
sinuation is alleged to hâve been false and untrue. The défend- 
ant in error presented an exception to the déclaration, to the effect 
that it disclosed no cause of action against the défendant. This ex- 
ception was sustained by the circuit court, and the action was dis- 
missed, at the cost of the plaintiff. 

Counsel for the plaintiff in error in his oral argument contends 
earnestly that the language, "Stevedore employed by vessel to be 
approvec^by charterers," bound the charterers to approve the plain- 
tif! in error, who, by contract with the owners, had been employed 
by the vessel before the date of tàe charter party, and that the char- 
ter party expressed the approval by the charterers of the employ- 
aient of the plaintiff in error as stevedore. We do not so construe 
the language of the charter party. If such had been the intention 
of the parties to that contract, it is difficult to see why the steve- 
dore already employed by the vessel and approved by the charterers 
was not named explicitly. Moreover, if such had been the inten- 
tion of the parties, the language should hâve been : "Stevedore em- 
ployed by vessel is approved by charterers," instead of "to be ap- 
proved," as,therein written. It does not appear in the déclaration, 
nor in the charter party as presented in the transcript of the rec- 
ord, but it does appear from the suggestion of counsel, that the 
form of charter party used had provided that "the charterer or 
their agents may provide a stevedore, at the steamer's expense, not 
exceeding the market rate, but shall not be responsible for improper 
stowage." This was erased, and the language quoted above relating 
to that subjëet was inserted. Counsel for the plaintiff in error asks, 
"Does not this mean that the vessel shall hâve the right to appoint 
the stevedore?" We do not think it does. So far as its construc- 
tion can affect the plaintiff in error, it would seem to mean just 
the reverse. As between the ship and the charterer, it doubtless 
means that the ship has the right to sélect the stevedore in the flrst 
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place, but is obligated to submit the name of that stevedore to the 
charterer, and that the charterer has the right to object to any steve- 
dore named who for any reason whatsoever is not satisfactory to 
the charterer, and that the parties must agrée upon a person to be 
appointed as stevedore. 

As there is involved in this case no question between the vessel 
and the charterer, we are not called upon to détermine or consider 
whether the action of this charterer in refusing to agrée to a par- 
ticular stevedore is reasonable or unreasonable, and, if found to be 
unreasonable, in what manner and to what extent it might affect 
the relations between the ship and the charterer. It cannot give 
a stevedore whose name is submitted for acceptance any right or 
cause of action against the charterer who, however peremptorily, 
refuses to accept it, giving no reason therefor. So far as persons 
who are not parties to the contract between the vessel and the char- 
terer are concerned, the charterer has an unlimited right to elect 
whom it chooses to approve. The judgment of the circuit court is 
affiraied 



THE NEWPORT NEWS. 
(Circuit Court of Appeals, Fourth Circuit. Ncvember 21, 1900.) 

No. 363. 

1. Admiralty— Appeal— Review of Questions of Fact. 

Where a cause in admiralty is reviewed on appeal on the same plead- 
ings and proofs the décision of the trial court on issues of fact will not 
be reversed, except for clear error, especially where the witnesses were 
examined in the présence of the judge. 

2. Collision— Steam Vessels— Speed in Fog. 

A steamer navigating in a fog is bound to proceed only at a speed 
which will enable her to corne to a standstill by stopping and reversing 
within the distance necessary to avoid collision after a vessel approaching 
from another direction can be seen. 

8. Same— Steam Vessels Meeting— Keeping to Wrong Side of Channel. 
A collision between a steam ferryboat running between Washington 
and Alexandria, on the Potomac, and a steamer coming up the river to 
Washington, during a fog, held to hâve been caused by the fault of the 
ferryboat in keeping to the Maryland (left) side of the channel, and in 
changing her course to port after hearing the signal of the approaching 
vessel. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Alexandria. 

In Admiralty. Suit for collision, heard and determined in the 
district court by Waddill, District Judge. 

Libeiant appeals from a decree dismissing its libel rendered by the district 
court for the Eastern district of Virginia. The questions are chiefly of fact, 
and the case cornes before this court on the same pleadings and proofs as 
were before the district court. The collision which was the subject of the 
libel occurred in a fog on the Potomac river on the morning of September 6, 
1897, between appellant's side-wheel ferryboat Columbia, plying between Wash- 
ington and Alexandria, and the appellee's screw steamer Newport News, that 
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piles between Norfolk and Washington. The Columbia is of lron and wood, 
and measures 155 feet by 52 f eet beam. The Newport News is of steel, 260 
feet long on keel, and 275 feet over ail, 46 feet beam, and 14 feet depth of 
hold, with à draught of 10 feet forward and 13 feet aft. The libel alleged a 
custom in fog to take the Maryland (left) side of the channel going down, 
which the answer dénies. The story of the Columbia is: "On arriving at a 
point about opposite the United States magazine a fog signal was heard f rom a 
•steamer below, whereupon the engines of the Columbia were immediately slowea 
down to a speed barely sufficient for steerageway, and she had been slowed 
down in this way for three or four minutes when a signal of three blasts of 
a steam whistle was heard from a steamer apparently about three points off 
the starboard bow, which signal was immediately answered by three blasts 
of the Columbia's whistle, and her engines were immediately stopped; the 
vessel's course being then changed from S. by W. to S. In this manner she 
drifted with the tide, her headway through the water being stopped for a 
period of one or two minutes, when a steamer, which afterwards proved to be 
the Newport News, suddenly appeared through the fog, apparently from 100 
to 125 feet off, and from two to three points on the starboard bow, coming 
at a high rate of speed towards the Columbia, and almost immediately there- 
after came into collision with her, striking her guard forward of the wheel, 
cutting through the guard, breaking the wheel shaf t and starboard wheel, 
tearing off one leg of the gallows frame, and doing other damage. The colli- 
sion occurred about one hundred yards above Sheppard's wharf, and close 
to the eastern bank of the channel." The faults chargea are unlawful speed; 
not properly sounding fog signais as required by law; not having efficient 
lookout; not starboarding in timé; not stopping and reversing in time to 
prevent collision. The Newport News allèges: "Just before reaching a point 
opposite Sheppard's wharf in the course to Washington, and about flve min- 
utes' run from Alexandria, the Newport News ran into a fog bank. She was 
immediately slowed down, and fog whistles blown at intervais, as required 
by law. Shortly after this those in charge of the steamer Newport News 
heard one whistle of a steamer, which could not be accurately located. Imme- 
diately the engines of the Newport News were stopped, and three blasts of 
her steam whistle glven. The steamer having then drifted a few minutes, 
those in charge bf her heard a second whistle. It then appeared to be quite 
near and on her port bow. Immediately the signal was given, and the engines 
of the Newport News put full speed astern. She had been backing a short 
time, possibly a minute and a half, when those in charge of her saw the 
steamer Columbia crossing the bows of the Newport News from the Virginia 
shore eastwardly towards the Maryland shore. Almost immediately after she 
came in sight of the Newport News the collision occurred; the steamer Colum- 
bia striking the stem of the Newport News with her starboard side, and at a 
point a few feet forward of the starboard wheel of the Columbia. The steamer 
Newport News was at the moment backing astern, and had actually gained 
sternway, whereas the steamer Columbia was under decided headway,— so much 
so as to drive, push, and carry the bow of the Newport News to starboard." 
The time of the collision is placed as about 6:41; the place, about a mile from 
Alexandria. The faults chargea: Not slowing down on hearing fog signal 
of respondent; not stopping and reversing on hearing the three blasts; not 
keeping to the Virginia (right) side of the channel; in changing course and 
trying to cross the channel when a steamer was approaching whose location 
had not been fixed, and for immbderate speed both before and after this 
change of course; not stopping and reversing her engine; not having proper 
lookout properly stationed; no compétent master or mate; not sufficient 
crew. The district court dismissed the libel, with costs. 

Libelant assigna the following errors: First, the court erred in dismissing 
the libel with costs; second, the court erred in holding that the respondent 
was free from négligence in the premises; third, the court erred in not giving 
a decree in favor of the libelant on the f acts as shown; fourth, the court erred 
in holding the libelant in fault for taking the eastern side of the channel; 
fifth, the court erred in holding libelant in fault for changing its course; sixth, 
the court erred in holding libelant in fault for immoderate speed; seventh, 



THE NEWFORT NEWS. 391 

the court erred in holding that it was a case of crossing; eighth, the court 
erred in holding that the libelant was in fault for not stopping and reversing; 
ninth, the court erred in holding that the Newport News was on its proper 
course and about in its proper place, and that it did ail that could be rea- 
sonably required to avert the collision; tenth, the court erred in holding that 
the Newport News was not proceeding at an undue rate of speed, and that It 
exercised due care on its part to avoid the collision. 

Jas. R. Caton and Kobert M. Hughes, for appellant. 
Wm. H. White and Harrington Putman, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and PURNELL, 
District Judge. 

PURNELL, District Judge (after stating the facts). The appeal, 
then, is on flndings of fact, and is one of those cases in winch it is 
uniformly held, "Where the issues of fact are decided against an 
appellant and the cause is reviewed upon the same pleadings and 
proofs, this court will not reverse unless on clear error." Ail the 
witnesses, with one exception, were examined in the présence of 
the district judge. The exception was the quartermaster of the 
steamship Newport News, whose déposition before the local inspect- 
era of steam vessels was introduced in évidence by consent. It 
has been long settled in admiralty appeals that the décision of the 
trial judge, who had an opportunity to see the witnesses, will not be 
readily reversed on questions of fact by the appellate court. "To 
warrant a reversai upon a mère question of fact, the prépondér- 
ance of the évidence should be of a somewhat decided character, — 
such as would justify the granting of a new trial in a court of com- 
mon law on the ground that the verdict was against the weight 
of the évidence. It seems to me that this principle should govern 
this court in reviewing a question of fact determined by the district 
judge." The Grafton, 1 Blatchf. 173, Fed. Cas. No. 5,655, Nelson, 
J. (1846). This court has announced this rule in a récent case, — The 
E. Luckenback, 35 C. C. A. 628, 93 Fed. 841. There was the usual 
conflict of testimony in such cases, each witness swearing for his 
own boat or the ship with which he was identiûed, — a disposition 
not always conflned to seamen, but to passengers, and others tempo- 
rarily or remotely connected therewith. The trial judge, noting the 
conduct of such witnesses, their deportment on the stand, and the 
manner in which they gave in their testimony, can better reconcile 
conflicts and contradictions than any one who reads over conflicting 
testimony, "mère words," without opportunity to do either. The 
record in this case is voluminous, — 250 pages of printed matter, — 
and after a careful examination of this, and the briefs filed, after 
oral argument, there does not appear any réversible error. The dis- 
trict judge exercised great care in finding the facts, and prepared 
an opinion which commends itself so strongly as being eminently 
correct that we adopt, therefore, the following as the opinion of 
this court: 

"The statement of the contentions of the parties, respectively, and the faults 
charged by the one against the other, will at a glance show how utterly at 
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vârtance they are as tb hbw the collision hâppened, and who is responslble 
thetiêïoiv Bach charges the other with at least half a dozen faults, any one 
of 'wHieh; lf provén, would be sufflcient to flx the responsibllity for the colli- 
sion, and, as is usual in such cases, each sîde has wltnesses to support its 
réSpectité contention; and thèse wltnesses are not limited excluslvely to the 
ofôcëfs and crews of the respective Steamers, as f requently happens. The faults 
charged by the libelant against the Newport News are unlawful speed; not 
properly sounding fog signais as required by law; not having an efficient out- 
look; not starboarding in tïme; and not stopping or reversing in time to pre- 
vent the collision. The faults charged against the Columbia are not slowing 
down on hearing the fog signais of the Newport News; not stopping or revers- 
ing on hearing her three blasts; not keeplng to the Virginia (right) side of 
the channel; changing her course and trying to cross the channel when a 
steamer was approaching whose location had not been fixed; for immoderate 
speed both before and after this change of course; not stopping or reversing 
her èngihes; not having proper lOokout properly stationed; and that said 
steamer was being navigated by an incompétent master and: mate and an 
insufflaient crew. I shall not attempt to détermine ail the questions of négli- 
gence ralséd between the parties, or, indeed, to settle ail of the many conflicts 
in the évidence between the wltnesses, as much of the conflict is upon imma- 
teriàl matters, or points unhecessâry to be passed upon in the view I take of 
the case. My effort will rather be to arrive at a correct conclusion upon one 
or two of the more Important Issues, which, if determined, will dispose of the 
case. 

"The libelant seeks to establish a custom, In case of a fog, for steamers to 
take the Maryland (or left) side of the channel in going from Washington to 
Alexandrie, and in this way to account for the position of the Columbia on the 
eastern instead of the western side of the channel at the time of the collision. 
That such custom, if it exlsts, may serve to supersede the usual rules of navi- 
gation, may be concedéd. The Pavonia (0. C.) 26 Fed. Ï09; The James 
Bowen (D. C.) 52 Fed. 510. This being the effect of a local custom, there 
should be no doubt of its actual existence, known generally to persons engaged 
in the business to be affécted, and the proof of it should be clèar and conclu- 
sive. The évidence in this case satlsfies me that there was no such custom as 
that contended for by libelant, and, moreover, that there was not the slight- 
est reason for its existence. An Inspection of the chart shows a straight reach 
between those points, particularly from the forks of the Georgetown channel, 
below the arsenal at Washington, down to Alexandria, a distance of four miles; 
the Virginia (or right) side of the channel being marked by black buoys. There 
is no suggestion of cross currents, and the chart shows no obstruction in the 
channel proper, which is from three to four hundred yards wide, and, as testi- 
fled to by the llbelant's wltnesses, is about half a mile wide between Sbeppard's 
and Alexandria. It is true, libelant introduced qudte a number of wltnesses who 
testifled as to this custom. They were mostly, however, persons In the employ- 
ment either of the libelant or the superintendent of llbelant's company; and 
I do not think thelr évidence Is sufflcient to establish a gênerai custom, which 
would hâve been so well known had it existed, particularly when the fact is 
vigorously controverted by the respondent's witnesses. Indeed, the libelant's 
évidence on this question is not of the clear and convincing character it should 
be. The master of the companion ferryboat owned by the libelant virtually 
repudiated the existence of such a custom, as did also the former master of 
the Columbia; and Folkes, the master in collision, on cross-examination, in 
effect, concedéd it did not exist. He testifled as follows: 'As a matter of 
fact, is not your course from the time you leave the arsenal south by west? 
A. Yes, sir; I do. Q. Then from the time you leave the arsenal, heading for 
Alexandria, your course is a straight course? A. Yes, sir; south by west. 
Q. And that straight course you can pursue on either side of the channel or in 
the middle Of the channel? A. No, sir; if you keep on the straight course you 
can't. Q. And you would almost run into your slip by iaking the midway 
channel in running from Washington to Alexandria? A. Yes, sir; if you 
know when you get there. Q. In clear weather your course is south by west? 
A. No, sir; we run down to Sheppard's. Q. In Clear and foggy weather? 
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A. Tes, sir. Q. And there ls no différence In your course in clear and foggy 
weather? A. No, sir; we run down to Sheppard's. Q. Now, then, starting 
from your slip in Washington, you can see in clear weather yaur slip in Alex- 
andria, can't you? No, sir. Q. Simply because of the distance, and not be- 
cause of any— A. No, sir. Q. You cannot see until the time you get to the 
arsenal? A. Yes, sir; after you get below the arsenal, at the forks of the 
channel. Q. And then it is a straight course? A. Yes, sir; from the forks 
of the Georgetown channel. Q. And you run the same course in ail weather? 
A. No, sir; we do not run the same course in ail weather. Q. You just said 
you did. A. Well, that is ail right I did not say we run the same course 
in ail weather. We run wherever we can get down on either side. Q. Well— 
A. Supposed to run one side as much as the other. Q. Well, hâve lt so. Then 
you hâve no regular side, but run one side as much as the other? A. Yes, sir.' 
James N. Marmaduke, master of the steamer Bellehaven, companion ferryboat 
to the Columbia, testifies as follows: 'By the Court: Along which side of the 
river, according to the custom, do steamers travel in going from Alexandria to 
Washington in case of fog? A. Well, some runs one way, and some another. 
Some boats that leave there and runs pretty well out from the wharf before 
they straighten up, and I suppose they aim to run about the middle of the 
channel, and some run a little nearer. I hâve met as many on one bow as 
the other. Q. Then you mean that there is not any custom as to which side 
the steamers take in going up, and there is a custom in coming down? A. I 
don't think there is any custom. If a man gets abreast of the ferry, and can 
get a better course before you get to the Gessboro wharf— You can get a 
better departure after leaving Alexandria than at Sheppard's, because the 
bank runs out from Sheppard's, because your boat will smell the mud and run 
off from it.' Other witnesses for the libelant, by whom it was sought to 
prove the custom, substantially disprove it on cross-examination; and, indeed, 
taking the évidence as a whole, there is, to my mind, no real foundation to 
support the elaim. The contention that there was any obstruction in the 
channel to make such a custom utterly failed. Indeed, the master of the 
Columbia, in his examination before the inspectors, admitted that there was 
none. The government chart, as above stated, shows no obstruction, and the 
effort to prove that there was any real interruption in the navigation of the 
river at the mouth of the old Alexandria canal, on approaching Alexandria, 
entirely broke down. 

"The respondent further contends that the Columbia, in addition to being 
on the Maryland (lef t) side of the channel, improperly changea her course, and 
in that way increased the chances of collision. The master of the Columbia 
must hâve known of the cardinal rule of navigation in rivers and narrow chan- 
nels — to keep to the right. The most ignorant navigator will be presumed 
to bave known of this simple and wise requirement. It was long ago settled, 
before the adoption of formai rules and régulations on the subject, that 
steamers meeting in narrow channels should port their helms, and thus pass 
each other. New York & B. Transp. Co. v. Philadelphia & Savannah Steam- 
Nav. Co., 22 How. 461, 16 L. Ed. 397; The Victory and The Plymothian, 168 V. 
S. 410, 18 Sup. Ct. 149, 42 L. Ed. 519; The America, 2 Ben. 475. Fed. Cas. No. 
280; The Yourri, 10 App. Cas. 276 (Privy Council, 1885); The Energia (D. C.) 
56 Fed. 124; Id., 13 O. C. A. 653. 66 Fed. 604; Occidental & O. S. S. Co. v. 
Smith, 20 C. C. A. 419, 74 Fed. 2G1. 

"The question of whether the Columbia improperly changed her course at 
the time of the collision can only be determined from a considération of ail 
of the facts, and in that connection should be considered the conduct of the 
two steamers at the time of the collision, and whether either one, and, if so, 
which, brought about the collision. On the one hand it is insisted that the 
Columbia changed her course and crossed the channel with a steamer approach- 
ing whose location had not been fixed, and that she failed to stop and reverse 
on hearing the proper signais from the Newport News, but proceeded at an 
immoderate rate of speed. On the other hand, it is contended that the New- 
port News likewise failed to stop and reverse in time to prevent the collision, 
and proceeded at an unlawful rate of speed, without giving proper signais or 
making the proper maneuvers by starboarding her helm. That the Oolumbia 
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did starboard and change her course from south by west to 'south, so as to 
prdceed further to the eftstem or Maryland side of the channel^ seems to be 
quite elear from the évidence; that Is* from the libelant's own évidence. The 
libei allèges that when opposite thé United States magazine, on hearlng the 
fog signal from a steamer below, the engines of the Columbia were slowed 
down to speed barely sufBcient for : steerageway, and, after so remaining for 
three or four minutes, on hearing the signal of three blasts from a steamer 
about three points off her starboard bow the engines were immediately stopped 
and the course of the vessel changea from south by west to south, in which 
manner she drifted with the tide for one or two minutes, when the Newport 
News suddenly appeared through the fog, apparently one hundred to one hun- 
dréiâ and twenty-flve feet off, when the collision occurred. The master of the 
Gélunlbia, in his examinatlon before the inspectors, testifled that he star- 
boarded at the time of the collision, and that his course was south, though on 
the tHal he stated it was south one-hàlf west The rûate of the Columbia also 
tes^tlnéd before the inspectors that the captaln told him he was going to the 
eâgt#ard, though on the trial he says the course was south one-half west and 
before the inspectors ne likewise testifled that the Columbia was hard a-star- 
board, but he denied thiâon the trial. The mate further testifled before the 
inspectors that the captaln Baid on hearing the whistle of the steamer below, 
which appeared to be on their starboard bow* that he was going to let her 
(rëferrlng'to the Columbia) go to the eastward and keep out of the way of the 
Norfolk steamer, and that they so went along until he espied the Newport 
News, when she blew three whistles, to which the Columbia replied. The 
évidence of the master of the Columbia before the inspectors is clearly that 
he changea his course from south by west to south, and in his examinatlon 
before the Court it seems equally certain that he was attempting to avoid 
the effect of the statement thus made. He explained before the inspect- 
ors why he starboarded and changed his course from south by west to 
south, viz. on account of hearing the whistle of the Newport News on his 
starboard; and he further admitted at the trial, on cross-examination, in 
answer to a question by the court, that on the course south by west he would 
hâve met tne Newport News about the middle of the channel, but as a matter 
of fact his did meet her oh the eastern side of the channel. The évidence 
before thé inspectors was taken a short time after the accident, when the 
facts were ail fresh in the minds of the witnesses, and the inspectors were 
persons peculiarly fltted to make the investigation of the character under 
considération; and that they suspended the master of the Columbia for chan- 
ging his course, aceording to his own admissions, is not surprising. The New 
York (D. C.) 53 Eed. 556. The effect of this change in the Columbia's course 
was to place her across the bows of the Newport News, which is the position 
in which resipéndent's witnesses say she was when flrst discovered by the 
navigatorsof the Newport News, and at a time when it was too late to avert 
the collision. The fact that a fog existed at the time of the collision made 
it even more imperatlve that the Columbia should not hâve changed her course. 
In The Vanderbilt, 6 Wall. 225, 18 L. Ed. 823, Mr. Justice Clifford, speaking for 
the court (page 229, 6 Wall., and page 824, 18 L. Ed.) said: 'Steamers may 
doubtless ascend on either side of the river in the daytime, when the view is 
not obstructed or obscured by fog; but it was a fault in the steamer, when 
she found she was approaching a fog bank, that she did not port her helm and 
leave the accustomed passway of descending boats and vessels.' 'Steamers 
approaching each other from opposite directions 'are requlred by the gênerai 
rules of navigation, as well as by the récent act of congress, to port their 
helms and pass to the right; but it is obvious that one or both may omit to 
comply with thé requirement until their proxiniity is so close that a compliance 
is wholly Inadéquate to accomplish any vàluable purpose' (page 230, 6 Wall., 
and page 824, 18 L. Ed.). Mar. Mar. Col. 381, 502; The Servia, 149 U. S. 153, 
13 Sup. Ct. 817, 3T L. Ed. 681. 

"The Columbia, being in a fog, on hearing the signais of the Newport News 
on her starboard bow should not hâve speculated on the possibllity of the ves- 
sels passihg clear. ' If they were not meeting, they were erossing. H meet- 
ing, the Columbia should hâve ported her helm and passed to the right. 
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If not meeting, they were necessarily crossing, so that the Columbia had the 
duty of avoidance. And in neither case was she right In starboarding her 
helm. The Phénix and The Atlanta, 20 TJ. S. App. 129, 7 0. C. A. 572, 58 
Fed. 927. This was a similar collision on the Hudson river, in which the 
court said: 'It is, however, conceded that when the fog signais of the Atlanta 
were first heard by the Phénix the former was on the latter's starboard side. 
The duty of avoidance, therefore, was plainly on the latter. We are satisfled 
from the proof that the fog was so dense that neither vessel could see the 
other at a greater distance than four hundred feet.' The Frostburg (D. C.) 
25 Fed. 451. 

"The respondent insists that the Columbia should hâve stoppe! and reversed 
her engines upon hearing the three whistles of the Newport News, which 
the Columbia daims was not necessary, and that she did ail that was required, 
viz. to come to a standstill and kill her headway. This brings us to the con- 
sidération of the question of the speed of the respective steamers at the time 
of the collision, and just what each did at the time. The officers and crew of 
each steamer denied that their steamer was rapidly moving forward at the 
time of the collision. The Columbia's officers and crew testifled that she 
had come to a standstill when the Newport News came into collision with 
her on the starboard side, striking her on her starboard guard, and forward of 
the wheel. The officers and crew of the Newport News testifled that she had 
killed her headway, and was moving backwards, when she was collided with 
by the Columbia coming up on her port bow and striking the stem of the 
Newport News, with her starboard side at a point a few feet forward of the 
starboard wheel house of the Columbia. Just which of thèse contentions is 
true can only be determined from ail the évidence and circumstances. The 
Columbia's officers, by reason of their persistent efforts to vary the statements 
made by them before the inspectors, do not place themselves in an enviable 
light before the court. Upon many of the most material questions involved in 
the case, their évidence before the court is entirely contradictory of that glven 
by them before the inspectors, which disentitles it to the weight which would 
otherwise be given it. The Moraing Light, 2 Wall. 550, 17 L. Ed. 862; The 
Potomac, 8 Wall. 590, 19 L. Ed. 511; The Frostburg (D. 0.) 25 Fed. 451; The 
Mary Lord (D. C.) 26 Fed. 862, 865. The évidence seems to be quite clear, 
even from the libelanf s own witness, that, whatever may hâve been the speed 
of the Columbia at the exact moment of the collision, she must hâve averaged 
between nine and ten miles an hour to about the time of the collision, in order 
to hâve been at the scène of the collision when it occurred. The engineer 
of the Columbia testifled before the inspectors that it was ten miles an hour, 
and before the court he said about nine,— between eight and nine. Most of 
this distance was in a fog which the Columbia encountered about flve minutes 
after leaving her wharf at Washington. Thus, during the greater part of the 
trip the Columbia was proceeding at an unsafe rate of speed. The rule, as 
laid down in this circuit, requires a steamboat to so proceed as to be able to 
bring herself to a standstill after viewing the approaching vessel in a fog. 
The Laurence, 8 U. S. App. 312, 4 C. C. A. 501, 54 Fed. 542. Goff, Circuit 
Judge, speaking for the court of appeals, said: 'She was bound to observe un- 
usiial caution, and maintain only such a rate of speed as would enable her to 
come to a standstill by reversing her engines at full speed before she should 
collide with a vessel which she could see through the fog.' And in The Ral- 
eigh (C. C.) 44 Fed. 781, 783, it is said: 'The raie is that such speed only is 
lawful or moderate speed in a fog as will permit a steamer seasonably and 
effectually to avoid a collision by slacking a speed or by stopping or reversing 
within a distance at which another can be seen. If this rule is a severe one, 
and practieally requires a steamship to come to a stop and remain stopped 
when navigating a river having extensive commerce, or in a crowded harbor, 
it is too well established to be disregarded.' While It is true that two of 
the passengers of the Columbia testifled that she was at a standstill at the time 
of the collision, and that the Newport News was rapidly moving and came in 
collision with her, still this is positively contradicted by the officers and crew 
of the Newport News and four passengers, whose évidence is entitled to great 
weight. The four passengers of the Newport News referred to were on the 
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bo# of 1*he steamer In the collision, and were in a position to see exactly what 
occurred. They wefe three piIots,-^-two Maryland and one Virginia, — and 
the manager of the National Hôtel In the city of Washington, who for some 
years was engagea In the wrecking business, and therefore familiar -wlth the 
navigation of steam vessels. The Favorita, 1 Ben. 30, 33, Fed. Cas. No. 4,693; 
The Alhambra (O. 0.) 33 Fed. 78, 79. Ail four of thèse witnesses fully sus- 
tained the contention of the offlcers and crew of the Newport News, and testi- 
fled that the Columbia suddenly emerged from the fog, moving at a rapid rate 
across the bow of the Newport News, and came into collision with the latter 
steamer, her starboard guard, forward of the wheel house, colliding with the 
stem of the Newport News; and they fùrther testifled that the Newport News 
had at the time killed hër headway and was moving backward. Taking this 
évidence, coupled with the fact that the Columbia, up to within a short time 
of the collision, had been moving at an immoderate rate of speed, and the 
further fact that she was making a maneover by starboarding her helm, and, 
as testifled to by her mate before the Inspectors, to get out of the way of the 
Newport News by going to the eastward, which, in order to be effectuai, 
necessitated her going forward and not standing still, I am forced to the con- 
clusion that she was a steamer in rapid motion when in collision; and the 
same évidence indicates that the Newport News, which at the time of the 
collision was on her proper course, and about where she should hâve been, 
dld ail that could be reasônably required of her to avert the collision under the 
circumstances. Certainly she had no rlgbt to anticipate that the Columbia 
would be found on the eastern side of the channel, moving under a starboard 
instead of a port helm. So far as the contention of the libelant is concerned 
that the Newport News entered the fog on leaving Alexandria, and not near 
Sheppard's, as it contended, it is immaterial, as the Columbia, when about a 
mile above Sheppard's, concëded that she heard the fog signais of the steamer 
below, and therefore had abundant warning to look out for her. The prépon- 
dérance of the évidence seems clearly to indicate that the Newport News was 
not proceeding at the time at an undue rate of speed, and that she exercised 
due care on her part to avoid the collision at the time of the accident. My 
conclusion is that the collision was the resuit of the Columbia navigating 
on the wrong side of the channel, and while on such side improperly changing 
her course in. front of the approacfalng steamer, which of itself would dis- 
entitle her to recover in this case, and that, moreover, she, and not the 
Newport News, as herein statéd, waa in fault at the time of the collision." 

The decree of the district court is affirmed. 
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PENNSTLVANIA R. CO. v. ROPNER et aL 

VULOANITE PAVING CO. v. SAME. 

(Circuit Court, E. D. Pennsylvania. December 18, 1900.) 

Nos. 76, 77, April Sess., 1899. 

Shipping— Négligent Navigation— Pkesumption. 

The collision of a stearoship with a pier raises a presumption of négli- 
gence in the navigation of the vesseL 

On Motion for New Trial. 

Frank P. Pricliard and Hampton Todd, for plaintiffs. 
Henry R. Edmunds and I. Parker Kirlin, for défendants. 

J. B. McPHEESON, District Judge. I think the défendants are 
mistaken in their criticism of that part of the charge to the jury that 
deals with the presumption of négligence and the burden of proof. 
The instruction complained of concerning the presumption of négli- 
gence arising from the collision of the steamship with the pier is 
based on Coasting Co. v. Toison, 139 U. S. 554, 11 Sup. a. 653, 35 
L. Ed. 270, and follows that décision as an authority. With regard 
to the burden of proof, I am unable to agrée that the charge did the 
défendants injustice. It is argued that the effect of what the court 
said was to require them to prove that they had not been négligent; 
but I think the argument must be founded upon a misunderstanding 
of the charge. Instead of requiring this, the plaintiffs were obliged 
to bear the burden. The final instruction and summary upon this 
point waa as follows: 

"Upon ail the évidence taken together,— when I say 'ail the évidence,' I 
mean ail the évidence on both sides,— including the prima facie évidence of 
négligence offered by the plaintiffs, and the explanatory évidence offered by 
the défendants, the jury must détermine whether the fair weight of the évi- 
dence is with the plaintiffs, and sustains their charge that the défendants were 
négligent If it does, the plaintiffs are entitled to recover. If it does not, if 
there is an even balance, so that the jury cannot find that the défendants were 
négligent, after considering ail the évidence on both sides, including the prima 
facie évidence of the plaintiffs to which I hâve referred, and the explanatory 
évidence of the défendants, the verdict must be for the défendants." 

This seems to me to be sufflciently clear, and to answer the com- 
plaint that the burden of proof was erroneously laid on the défend- 
ants' shoulders. 

With regard to the défendants' liability for the négligence of the 
pilot, associated, as it wa.s, with the négligence of the captain, I hâve 
only this to say: If the question arises properly upon the spécial 
verdict, the point is one that has been long disputed, and can only be 
settled by a décision of the court of appeals or of the suprême court. 
I hâve therefore less hésitation in merely deciding formally that the 
défendants are thus liable, in order that a writ of error may be taken 
in season for the next meeting of the court of appeals; for I admit 
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that, owing to the pressure of business, I hâve nbt been able to give 
to this question the examinatiOn and considération that its impor- 
tance would otherwise deserve. 
A new trial is refused. 



BOWKER. T. UNITED STATES. 

(District Court, D. New Jersey. December 17, 1900.) 

United States— Actions against— Jtjrisdiction to Entertain Cross Libel in 
Admiralty. 

In a suit in admiralty instituted by the United States to recover damages 
for injury to a government vessel by collision, the court cannot entertain 
a cross libel alleging the f ault of such vessel, and praying a decree 
against the United States for damages. 

In Admiralty. On motion to quash citation on cross libel in suit 
by the United States for collision. 

Convers & Kirlin and Carver & Blodgett, for claimants. 
David 0. Watkins, U. S. Atty. 

KIEKPATKICK, District Judge. On the 2d day of October, 1899, 
the three-masted schooner William H. Davenport and the steamer 
Azales collided in Long Island Sound, off the Cornfield Point light- 
ship. Subsequently, the United States of America, the owner of 
the Azales, caused a libel to be filed against the William H. Daven- 
port for damages sustained by the Azales in said collision; and now 
cornes F. S. Bowker, the managing owner of the William H. Daven- 
port, with a cross libel, alleging that the Azales was at fault, and 
praying that citation issue against the United States of America, 
requiring them to appear and answer; that the court shall pronounce 
for damages against the United States, and grant a stay of ail further 
proceedings in the said action brought against the said William H. 
Davenport until security be given by the United States under the 
rules of the suprême court. There was a formai issuance of the cita- 
tion, which was served upon the United States district attorney for 
this district, who immediately gave the f ollowing notice : 

"Notice Is hereby given that I shall move before said court to quash the 
citation served upon me as United States attorney in this cause upon the 
ground that no citation can issue against the United States in this matter, 
and also that the service of the citation upon me as United States attorney 
for the district of New Jersey is without warrant of law." 

It is conceded that the United States cannot be lawfully sued 
without its consent in any case, but it is insisted that, when the gov- 
ernment voluntârily cornes into court for the enforcement of a claim, 
it sûbjects itself to the rules regulating the practice of the court. 
Admiralty rule No. 53, which is especially relied on in this case, pro- 
vides that: 

"Whenever a cross libel is filed upon any counter claim arising out of the 
original cause of action for which the original libel was filed, the respondent 
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in the cross libel shall give securïty In the usual amount and form to respond 
in damages as claimed in the cross bill unless the court on cause shown shall 
otherwise direct." 

The sole object of the rule is to protect the rights of the cross 
libelant by compelling the respondent (the libelant in the original 
action) to give security for any damages which may be awarded 
against him. I hâve no doubt that the suit instituted by the govern- 
ment must proceed in accordance with the rules regulating the prac- 
tice of the court, nor that this court has the power to make ail proper 
and necessary orders and decrees therein by which the government 
must abide. If the cross libel were properly flled, and the citation 
legally served, so that the respondent was in court in that suit, the 
court might, in its discrétion, require the respondent to give security 
under rule No. 53. The rule confers no authority to file the cross 
libel, and counsel distinctly disclaims any intention to ask the se- 
curity for which it alone provides. Can the cross libel be main- 
tained? I think not. This is not a case analogous to The Siren, 7 
Wall. 152, 19 L. Ed. 129, where the court was in possession of the res 
through voluntary action of the government; nor to The Nuestra 
Senora de Eegla, 108 U. S. 92, 2 Sup. Ct. 287, 27 L. Ed. 662, where 
the vessel was seized by the United States, and afterwards libeled by 
it as a prize of war, and in which damages were awarded against the 
United States because of wrongful seizure. The award was sus- 
tained in the suprême court because, to use the language of Chief 
Justice Waite, who delivered the opinion of the court: 

"We cannot but think that the United States hâve voluntarily submitted 
themselves to the court at the instance of the Spanish government and the 
consent of the claimant for the purpose of having the question of damages 
growing out of the capture judicially settled according to the rules applicable 
to private persons In like cases." 

The submission in this case was made by the chief executive of the 
government, and the court, considering the question of his right, hesi- 
tated to aifirm it on gênerai principles, and only did so under the spé- 
cial circumstances of the case. The rule is well settled that the 
consent which alone enables an independent suit to be brought 
against the government or its property must be given by the législa- 
tive body, and without the authority of congress the government's 
right of exemption cannot be waived by any of its officers. Case v. 
Werrell, 11 Wall. 202, 20 L. Ed. 134; Carr v. U. S., 93 U. S. 433, 
438, 25 L. Ed. 209; U. S. v. Lee, 106 U. S. 196, 205, 1 Sup. Ct. 240, 
27 L. Ed. 171. In the case at bar, not only has the government not 
submitted itself to the jurisdiction of the court, but the prayer of 
the libelant is that the court award process against the United States 
compelling them to appear and answer the complaint made against 
them. There is no law authorizing the service of this writ upon the 
United States district attorney, and such service must be set aside. 
The desirability of having determined at one and the same time ail 
the questions of liability for the collision which is the snbject-matter 
of the original libel has been urged on the court as a reason why 
it should obtain or retain jurisdiction of the whole case. In Schil- 
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linger y. U. S., 155 U. S. 166, 15 Sup. Ct. 85, 39 L. Ed. 108, Mr. Justice 
Brewer, speaking for the court, af ter reciting that the United Statea 
cannot be sued without their consent, says: 

''Beyond the letter of such consent the courts may not go, no matter how 
bénéficiai they may deem, or in fact might be, their possession of a larger 
Jurisdlctîon over the liabilities of the government" 

In iny opinion, the cross libel cannot be maintained 



THE ABBIB M. DEERING. 

(District Court, N. D. Oalifornia. December 10, 1900.) 

Ko. 12,153. 

BzAiotir — Bbeach of Contbact of Employment — Measttre of Damages. 

It is the duty of seamen wrongfully discharged to use reasonable dili- 
gence to obtain similar employment elsewhere, and, where they could 
hâve obtained such employment, they can only recover, In a suit for breach 
of the contract, the différence between what they could thereby hâve 
earned and what they would hâve received under the contract. 

In Admiralty. Suit by seamen for breach of contract of employ- 
ment. 

H. W. Hùtton, for libelants. 
Myrick & Deering, for claimant 

DE HAVEN, District Judge. When the contract declared on was 
broken by the master of the Abbie M. Deering, it was the duty of 
libelants tb use reasonable diligence to obtain other employment of 
a similar character, and thus to reduce the damages arising from 
the breach of such contract. Schroeder v. Trading Co. (D. C.) &5 
Fed. 296 j Costigan v. Railroad Co., 2 Denio, 609; Utter v. Chapman, 
38 Cal. 659; Howard v. Daly, 61 N. Y. 362. The évidence shows be- 
yond ail doubt that ail of the libelants, if they had so desired, could 
hâve obtained such employment upon the schooner Uranus, and, 
with the exception of libelants Skinning and Hansen, upon the 
same térms upon which they had been employed upon the Abbie 
M. Deering» The two last named were offered employment, but at 
a less compensation than they were to receive under the contract set 
out in the libel; and they are entitled to recover as damages the 
différence between the sum offered them to go upon the Uranus 
and that which was agreed to be paid to them by the terms of that 
contract. This différence I flnd in the case of John Skinning to 
be $25, and in that of Louis Hansen $12,50. Let a decree be entered 
in favor of libelant John Skinning for the sum of $25, and in favor 
of Louis Hansen for the sum of $12.50, — said libelants to recover 
costs; and the libel will, as to ail other libelants, be dismissed. 
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CRANE V. BUCKLEY et aL 

(Circuit Court, N. D. California. December 10, 1900.) 

No. 12,884. 

Removàl op Causes— Fédéral Question— Action on Supebsbdeas Bond. 

An action on a supersedeas bond given on an appeal from the decree 
of a circuit court to the circuit court of appeals, in accordance with Eey. 
St. § 1000, to reeover the damages sustained by the appellee, is one involv- 
ing questions arising under the laws of the United States, and is renouv- 
able into the fédéral court.» 

On Motion to Kemand to State Court. 

Mullany, Grant & Cushing, for plaintiff. 

Sullivan & Sullivan and Théodore J. Roche, for défendants. 

MORROW, Circuit Judge. It appears that an action was brought 
by the above-named plaintiff against the défendant Cornélius F. 
Buckley in the circuit court of the United States for the Southern 
district of California, wherein a judgment was rendered in favor of 
the plaintiff, but allowing the défendant the équitable privilège of 
completing the purchase of certain of plaintiff's property in accord- 
ance with the terms of a certain agreement, and specifying January 
1, 1899, as the limit of duration of such privilège. From this judg- 
ment an appeal was taken to the United States circuit court of ap- 
peals (38 C. C. A. 688, 97 Fed. 980), a bond being given by the de- 
fendants herein (C. F. Buckley as principal, and Rudolph Spreckels 
and Timothy Hopkins as sureties) in the sum of f 8,000, wherein it 
was reeited: 

"Now, the condition of the above obligation is such that, if the sald O. F. 
Buckley shall prosecute his appeal to effect, and shall answer ail damages and 
costs that hâve been and shall be awarded against him if he fails to make his 
appeal good, and if he shall answer ail damages that shall accrue to the said 
respondent by reason of the value of the use and occupation of the land and 
premises from the time of said appeal, until the delivery of possession thereof 
to said Henry A. Crâne, and for ail waste committed thereon, then the above 
obligation to be void; else to remain in full force and effect." 

On October 2, 1899, the circuit court of appeals affirmed the judg- 
ment of the lower court, and upon October 19, 1899, on the hearing 
of a pétition for a rehearing of the case, modiâed its former decree 
as follows: 

"Cause remanded to the court below, with directions to substitute for the 
lst day of january, 1899, the lst day of November, 1899, within which the 
payments therein provided for are permitted to be made; and, as so modified, 
the decree is affirmed." 

The défendant Buckley did not complète the purchase of the prop- 
erty by making the payments above referred to, and on or about the 
day specifled in said modified decree surrendered the possession of 
said property to the plaintiff. Plaintiff then brought suit in the 
superior court of the state to reeover from the défendants herein, 
upon their said bond, the value of the use and occupation of said 

i Jurisdiction of fédéral courts in cases involving fédéral questions, see notes 
to Bailey v. Mosher, 11 C. C. A. 308; Montana Ore-Purchasing Co. v. Boston 
& M. Consol. Copper & Silver Min. Co., 35 a C. A. 7. 
105 F— 26 
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property from the lst day of January, 1899, to the lst day of No- 
vember, 1899 (the extension of time allowed by the court of appeals 
within which to make payments in çompletion of purchase, under 
agreement), and for recovery of damages sustained by reason of 
waste committed upon said property by the défendant Buckley dur- 
ingsaid time. Upon the pétition of the défendants the suit was 
transferred to this court upon the allégation that the détermination 
of their liability upon said bond dépends upon the construction of an 
act of congress, namely, section 1000 of the Revised Statutes. The 
case is now before this court upon plaintiff s motion to remand the 
cause to the state court. In support of this motion the plaintiff con- 
tends that the défendants' liability arises exclusively under their 
own contract as contained in the supersedeas bond, and therefore 
the détermination of such liability is not dépendent upon the con- 
struction qf any United States l$w. The section of the Revised 
Statutes upon the construction oï which the jurisdiction of this 
court is sought to be established is the following: 

"Sec. ]>0OQ. Every justice or judge signing a citation on any writ of error, 
shall, excepî In cases brought up by thé United States or by direction of any 
départaient of the government, tabe good and sufflcient security that the 
plaintiff in error or the appellant shall prosecute his writ or appeal to effect, 
and, if he fail to make his plea good, shall answer ail damages and costs, 
where theiwrit is a supersedeas and stays exécution." 

The writ in this case was a supersedeas, and the security given 
therefôr extended to damages as well as to costs. The question 
for détermination is, has this court jurisdiction of the action? It 
has been held that such a controvérsy is one springing out of a suit 
already determined in the fédéral court, and is in one sensé an 
off shoot of that suit (Seymour t. Construction Oo., Fed. Cas. No. 
12,689, 7 Biss. 460); and, further, in the same case, that a super- 
sedeas bond is an indeninity given in pursuanÇe of a law of the 
United States. The mëasure of the liability of the party and the 
rights of both plaintiff and défendant dépend upon a law of the 
United States and a rule of the suprême court of the United States 
(No. 29). 3 Sup. Ct. xvi. It is impossible to taie a step in the 
progress of a suit brought upon such à bond in order to détermine the 
rights of the parties without looking at the law and the rule as 
the guide of the court, and controlling its judgment in the déter- 
mination of the case. And in Arnold v. Prost, Fed. Cas. No. 558, 
9 Ben. 267 y -^a suit for recovery on a bond given on appeal, — the 
court in positive terms declared it tO'be, not an original suit, but an 
off shoot or outbranch ôf the suit in which thé bôna was given, : and 
that iurisdiction of the original suit gave jurisdiction over the sub- 
ject-matter of the suit on the bond. The action under considération 
is based upon proceedings in thé United States circuit court acting 
under authbrity conferred by a' law of the United States and a rule 
of the circuit court of appeals (No. 13). 31 C. C. A. cliii., 90 Fed. 
■cliii. It tfrèrëfore preséàts a question arising under the laws of the 
United States, and sô within the jurisdiction of this court. First 
Nat Bank of Ceredo v. Society for Savings, 25 C. C. A. 466, 80 Fed. 
581. Upon the doctrine announced in the foregoing cases the motion 
to remand the cause to the state court will be denied. 
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COOPER v. PRESTON et al. 

(Circuit Court, N. D. California. December 3, 1900.) 

No. 12,921. 

1. Equity— Plea to Jurisdiction— Form. 

A plea to the jurisdiction of a fédéral court In a suit In equity 1s not 
objectionable because it allèges more than one ground of objection to the 
jurisdiction. 

2. Jurisdiction of Fédéral Courts— Amount in Dispute— Suit to Quiet Ti- 

tle. 

Where disclaimers filed by some of a number of défendants in a suit to 
quiet title in a fédéral court are not directed to any particular subdivision 
of the tract of land described in the bill, but are of any right, title, or 
interest in any part of such tract, they do not reduce the value of the 
matter in dispute, which remains, as between the complainant and the 
remaining défendants, the value of the land involved.i 
8. Same. 

In a suit in a fédéral court against a number of défendants to quiet 
title to a tract of land alleged to be of the jurisdictional value, to sustain 
the jurisdiction of the court it must appear from the bill that ail the 
défendants hâve a privity of interest, derived from a common source of 
title, or that the separate claim of each défendant is of the jurisdictional 
amount, since, where the défendants claim separately, the suit is sever- 
able, and the requisite amount must be involved in each separate con- 
troversy. 

In Equity. Suit to quiet title. On pleas to jurisdiction. 

Freeman & Bâtes, for complainant. 
Carter P. Pomeroy, for certain défendants. 

MORROW, Circuit Judge. Tbis is an action to quiet title to cer- 
tain real property situated in Butte county, Cal. The complainant 
allèges that he is a résident of the state of California, but a subject 
of the queen of England; that each and ail of the défendants ré- 
side within the Northern district of California, and are citizens of 
said state; that complainant is the owner in fee and entitled to the 
possession of certain real property in this state, the value of which 
exceeds the sum of f 2,000 ; that each of the défendants claims some 
title to or interest in the property which casts a cloud upon com- 
plainant's title. It is alleged that such claim is without right, and 
complainant prays for a decree adjudging his title to be good and 
valid, and quieting his title against ail claims of the défendants. 
Neitner complainant nor défendants hâve possession of the property 
in controversy. Many of the défendants hâve filed pleas to the juris- 
diction of this court, alleging that a number of the défendants are 
aliens, and complainant, being also an alien, is, therefore, barred 
from suing such défendants in this court; that as to the remaining 
défendants, though the requi9ite diversity of citizenship exists, their 
claims to the land in controversy are separate and distinct each 

i Jurigdiction of circuit courts as determined by amount in controversy, see 
notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Stribling Shoe Co. v. Roper, 
36 C. C. A. 459. 
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froiû the other, not one of such separate tracts of land being of the 
value of $2,000, and therefore complainant's suit as against each of 
the défendants is withput the jurisdiction of this court. It is ob- 
jected to thèse pleas that they are bad in form, because they are not 
conflned to one point, and présent more than one défense. This ob- 
jection cannot be sustained. The averments of the pleas are ail 
directed to the one objection that the court is without jurisdiction. 
Several of the alien défendants hâve filed disclaimers, and the ques- 
tion for considération is practically narrowed to the détermination 
(1) whether the complainant's suit, as against the remaining défend- 
ants, involves a matter in dispute the sum or value of which ex- 
ceeds $2,000, exclusive of interest and costs; and (2) whether the 
controversy is properly divisible into separate actions against the 
respective défendants, — if so, whether the jurisdictional amount is 
involved in each of such actions. The disclaimers of the alien de- 
fendants are not directed to spécifie subdivisions of the tract of 
land described in the bill of complaint, but to any right, title, or 
interest therein, either légal or équitable. Thèse disclaimers do not, 
therefore, reduce the value of the matter in dispute, which remains, 
as bef ore, the tract of land described in the bill of complaint, and 
which, it is alleged, exceeds in value the sum of $2,000. 

The remaining question is whether the controversy appears to be 
divisible into separate causes of action against the several défend- 
ants. In Bâtes v. Carpentier (C. C.) 98 Fed. 452, this court held 
that a suit to quiet title, brought against a number of défendants, 
for the purpose of obtaining an adjudication of ail claims adverse to 
complainant which may exist in favor of any of the défendants, is 
severable. as to each défendant where no averment is made that dé- 
fendants claim title to the realty jointly, or are subject to any joint 
liability in respect to the subject-matter of the action. In the case 
at bar no allégation is'foùnd in the bill that the défendants claim 
under a common source of title, or that any privity of interest exists 
betweeh them, as against the pïaintiff. In the absence of such an 
averment, complainant cannot maintain the jurisdiction of this 
court ùpon the allegatioft that the value of the entire matter in 
controversy is of the juriâdictional amount. The rule is that, where 
there are several défendants in an action in a United States circuit 
court, it inilst appear affirmatively in the bill of complaint that each 
défendant; is liable to be sued. In qther words, where the contro- 
versy relates to a pièce of property of the jurisdictional value, it must 
appear that al} the défendants hâve a privity ôf interest derived 
f rom a common source of title, or it must appear that the separate 
claim of each défendant is of the jurisdictional amount. Stemmler 
v. McNeill (O. G.) 102 Fed. 660, and cases there cited. In the présent 
case the bill of complaint does not conform to this rule. The pleas 
must therèfôre bë sustained, and it is so ordered. 
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LEE v. PENNSYLVANIA TRACTION 00. et aL 

(Circuit Court, E. D. Pennsylvania. December 24, 1900.) 

No. 32, October Sessions, 1896. 

L Street kailroads— Foreci.osure of Mortgage— Preferentiai, Dbbts fob 

6UPPI,IES. 

A claim against a street-railroad company for the purchase price of rail 
joints and track bolts furnished to the company within six months before 
lt went into the hands of a receiver in foreclosure proceedings, which is so 
moderate in amount as to show that the supplies were purchased for re- 
pairs and not for reconstruction, is one for day by day supplies, necessary 
to keep the road in opération as a going concern, and to maintain its 
earning capacity and préserve its franchise, and is entitled to préférence 
of payment over the mortgage debt from the earnings of the receivership 
or the proceeds of the property when sold, independently of any question 
of the diversion of income. 

8. RAILROADS— INSOLVENCT— PREFEREKTIAIj DEBTS FOR StJPPLIES. 

When a railroad corporation becomes in fact insolvent, one resuit is to 
make the mortgage bondholders the real owners of the property, and to 
charge them with the obligation to keep it a going concern, that it may 
continue to discharge its duties to the public and the value of the security 
may be maintained. Hence, so long as they permit the insolvent company 
to remain in control, it may properly be regarded as their agent for that 
purpose, and to contract for the necessary day by day supplies, to be paid 
for from the current income, or, if necessary, from the proceeds of the 
property when sold, in préférence to the mortgage debt. But such Im- 
plied authority does not go beyond the obligation to préserve the property 
and maintain it in opération, and for that reason the courts recognize 
a practical distinction between claims for supplies necessary for that pur- 
pose, and those for supplies or materials purchased for reconstruction or 
to make substantial betterments. 

In Equity. On exceptions to master's report. 

Benjamin H. Lowry and Lynch, Day & Day, for exceptions. 
Samuel Dickson, opposed. 

J. B. McPHERSON, District Judge. The Pennsylvania Traction 
Company, which leased and operated a System of electric railways 
in and around the city of Lancaster, went into the hands of a re- 
ceiver a few years ago, and its property and franchises were after- 
wards sold under foreclosure. The decree confirming the sale re- 
quired the purchaser to pay "any unpaid indebtedness or liability 
contracted or incurred by the défendant, the Pennsylvania Traction 
Company, in the opération of the mortgaged property prior to the 
appointment of the receiver, and which is prior in lien or superior 
in equity" to the mortgages under which the sale was made, except 
such indebtedness or liabilities as should be paid or satisfled out 
of assets or the proceeds of assets. No assets or proceeds of assets 
were applied to the payment of the Cleveland Axle Manufacturing 
Company's claim, which was for rail joints and track bolts furnished 
to the traction company within six months before the appointment 
of the receiver; and accordingly the axle company asked the master, 
by whom the proceeds of sale were distributed, to déclare that its 
claim was entitled to a préférence out of the corpus of the property, 
and to recommend a decree requiring the purchasers to pay the 
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claim in full. The master derded the claimant's right to be thus 
preferred, and the correctness of his ruling is the point for décision. 
It is found as a fact by the master that the claim was for "sup- 
plies furnished to the Pennsylvania Traction Company, necessary 
for the opération of its railways, within six months prior to the re- 
ceivership"; and it also appears from the report that: 

"There is no évidence of any diversion of income by the Pennsylvania 
Traction Company, prior to the receivership, to betterments of the property 
or interest on the bonds.. , Puring the receivership the receiver did not receive 
sufflcient income to operate the road and pay ail the receiver's certificates 
issned therefor. The proceèds of the foreclosure sale of the mortgaged prop- 
erties were not sufflcient to pay the taxes due; the proceèds of the sale of the 
property included in the mortgage of January 5, 1894, being $5,000, and the 
taxes alone, $20,041.16, and [the proceèds of the sale of the property] included 
in the mortgage of April 5, 1894, being $25,000, and the taxes, $20,041.16; 
receiver's certificates otherwise unpaid, $3,933.13; and fées of counsel of trus- 
tée and receiver in Phijadelphia and Lancaster, $8,125." 

From thèse facts it is clear that the equity of the axle company 
cannot be put upon the ground that income had been diverted from 
the current expense fund, out of which fund the creditor might 
hâve reasonably expected to be paid, and had been used for the 
beneÛt of the bondholders, either in bettering the traction company's 
property, or in paying interest on the bonds. The class of cases 
of which Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 339, is the lead- 
ing eSample, do not affôrd the claimant any aid, and, indeed, they 
are not appealed to for support. The claimant's argument is that 
the supplies in question were day by day supplies, necessary for the 
opération of the road, and that the principle on which the equity 
to be preferred may safely rest is this: Such supplies were neces- 
sary to keep the property a going concern and to maintain its earn- 
ing capacity, without whieh the security of the bondholders would 
hâve been of comparatively little value. I think the argument is 
sound. Without fréquent supplies such as thèse, a railway in active 
opération would soon fall into disrepair and decay, its business as 
a carrier would be seriously impaired, its capacity to earn profits 
would be greatly ditninished, and the value of its franchise — which 
is, aftér ail, the principal asset of this class of corporations — would 
be much depreciated, leaving tô the bondholders little more than 
the cars, rails, power house, and appliànces. The material property 
is worth little by itself, apart from its connection with the franchise. 

Thèse reasons, I think, need not be much elaborated. To my 
mind they are persuasive of the claiinant's equity; and I see no se- 
rious difflculty in the objection that similar reasons may be given 
for allowing a préférence to debts created for reconstructing the 
trâck, or rebuilding thé power house, or restocking the road with 
cafs. Logically, I concède that little essentiel différence may exist 
between an outlay for 20,000 tons of steel rails to replace a worn- 
ont track, and an outlay for a ton or two of bolts and nuts to keep 
a good track in repair, but practically there is much différence, 
when the rights of prior mortgage creditors corne to be considered; 
and the courts hâve stood fast by the practical distinction. They 
hâve not permitted such claims to tàke precedence of a prior mort- 
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gage, if the claims hâve been so large that reconstruction, and not 
repair, was evidently the object, or if the supplies were furnished 
at so remote a time that they could not be fairly regarded as having 
been sold in reliance on the current expense fund for payment. 
Thèse practical rules are to be applied in each case with due regard 
to the particular circumstances in évidence, and a claim may be 
properly preferred if the supplies hâve been recently furnished, and 
if the quantity is small enough to show that the transaction was a 
mère préservation of the earning capacity of the road, — merely had 
in view the road as a going concern, — and was not in reality a par- 
tial restoration or reconstruction of the plant. 

Perhaps the reason for allowing a préférence to claims for re- 
pairs, and disallowing a préférence to claims for reconstruction, 
may be stated as follows: When a railway corporation becomes 
insolvent, which is usually a considérable time before the appoint- 
ment of a receiver, one resuit of the insolvency is to make the mort- 
gage bondholders the real owners of the property. Legally, of course, 
there has been no change of title, but essentially the property now 
belongs to the bondholders. Save in rare instances, they afterwards 
acquire the légal title by a foreclosure sale; but, even if other pur- 
chasers ultimately buy the property, insolvency puts the substantial 
ownership where the property or its proceeds must finally go. This 
being so, it is the bondholders' railway, rather than the corporation^, 
that is now to be maintained, so that it may continue to discharge 
its duty to the public, and so, also, that its value as a security for the 
bonds may not be impaired. To maintain the road in efflciency 
would be an obligation falling immediately on the bondholders, if 
the insolvency of the corporation was immediately followed by the 
conséquence that follows ultimately in one form or another, namely, 
the transfer of the property to the bondholders. If the transfer 
were f ormally made, it would be necessary for the bondholders to 
pay out their own money for necessary day by day supplies; and 
therefore — the transfer being made in substance, although not in 
form — it is just to require them to pay for such supplies as hâve been 
furnished by others in their stead. I do not mean that a volunteer 
would acquire an enforceable claim by furnishing supplies. Such a 
situation is not likely to arise,.and does not arise in the ordinary 
case, where supplies are ordered by the corporation. The insolvent 
company may properly be regarded as the agent of the bondholders 
in keeping the railway a going concern, and to this end in contract- 
ing for the needful material. Especially may it seem proper thus 
to regard the corporation, if it is considered that insolvency gives the 
bondholders the right to step in and assert their claim upon the 
property, and therefore that the failure thus to intervene justifies 
the inference that they were content to hâve the corporation go on 
and act on their behalf. 

I think, also, that to look upon the bondholders as the real owners 
from the time when insolvency sets in furnishes a sufficient reason 
for denying a préférence to creditors who hâve gone beyond the 
mère keeping up of the property, and hâve furnished the means to 
reconstruct it in whole or in some substantial part. This is going 
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too fàr in dealing with the property of another. It is evidently not 
meFe ïMWewation, which may be a pemnisgible act, but is substitu- 
tion, whicbj may be against the oWner'B will, and may thus compel 
him tq take What he does not want. 

I think thèse views find support in Miltenberger v. Eailroad Co., 
106 U. S. 286, 1 Sup. Ct. 140, 27 L. Ed. 117, and the class of cases 
to which. it belongs. To quote a passage from page 311, 106 U. S., 
page 162, 1 Sup. Ct., and page 127, 27 L. Ed., that has since been sev- 
eral times repeated: 

"Many circumstances may exist which may make it neoessary and indis- 
pensable to the business of the road and the préservation of the property for 
the receiver to pay pre-existing debts of certain classes out of the earnings 
of the recelvership, or even the corpus of the property, under the order of the 
court, with a prlority of lien. Yet the discrétion to do so should be exercised 
with very great care. Thé payment of such debts stands, prima facie, on a 
différent basis from the payment et claims arising under the recelvership, 
while it may be brought within the principle of the latter by spécial clrcum- 
stances. It is easy to see that the payment, of unpaid debts for operating 
expenses, accrued within ninety days, due by a railroad Company suddenly 
deprived of the control of its property to ofteratives in Its employ, whose 
cessation from work simultaneously is to be deprecated, in the interests both 
of the property and the public, and the payment of limited amounts due to 
othér and Connecting Unes of road for materials'and repairs and for unpaid 
tickets and freight balances, the outoome of Indispensable business relations, 
where a stoppage of the continuance of such business relations would be a 
probable rjesult, in case of nonpayment,— the gênerai conséquence involving 
largely, also, the interests and accommodation of travel and trafic,— may well 
place such payments in the category of payments to préserve the mortgaged 
property in a large sensé, by maintaining the good will and integrity of the 
enterprise, and entitle them to be made a flrst lien." 

The décisions in Finance Co. v. Charleston, C. & C. R. Co., 10 C. 
O. A. 323, 62 Fed. 205, Wood v. Eailroad Co. (C. C.) 70 Fed. 741, and 
Maryland Steel Co. t. G-ettysburg Electric R. Co. (C. C.) 99 Fed. 150, 
seems also to be pertinent. In Finance Co. y. Charleston, C. & C. 
R. Co., Mr. Chief Justice Fuller delivered the opinion for the circuit 
court of appeals of the Fourth circuit, aûd allowed out of the corpus 
of the estate an unpaid balance due to certain claims upon accounts 
accruing before the receiver was appointed. In the course of the 
opinion beused this language: 

"It must be regarded as settled that a court of equity may make it a condi- 
tion of the issue of an order for the appointing of a receiver of a railroad 
company that certain ontstanding debts of the company shall be paid from the 
income that may be collected by the receiver, or from the proceeds of sale; 
that preferential payments may be directed of. unpaid debts for operating ex- 
penses accrued within 90 days, and of limited amounts due to other and Con- 
necting Unes of road for materials and repaies and for unpaid ticket and 
freight balances, in viewi of the interests both of the property and of the 
public that the property may be preserved àqd disposed of as a going conçern, 
and the company's public duties dischargéd; ahd> that such indebtedness may 
be given prlority, notwithstariding there iriay hâve beën no diversion of in- 
come, or that the order for payment was not made at the time and as a condi- 
tion of the receiver's appointaient, the necessity and propriety of making it 
dependiug upon the facts and ( circumstances of the particular case, and the 
character of the claims., [Cltlng cases.] Of course, thé discrétion to enter 
such orders should be exercised with great ca*é; but as latë as Thomas v. Car 
Co.,- 149 U. S. 95, 110, 13 Sup. Ct. 824, 37 L. Ed. 663, the suprême court quoteà 
the remarks upon the doctrine and its prôner application in Miltenberger v, 
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Railroad Co., supra, with approval, although, as observed by this court in 
Bound v. Railroad Co., 58 Fed. 473, 7 C. C. A. 322, the tendency of that case 
was to narrow the limits within which an equity court should confine itself 
in making such allowances." 

In Wood v. Railroad Co., — a case in the circuit court for the dis- 
trict of Massachusetts, — Judge Coït allowed a claim for coupling 
links, plus, and tank steel furnished within a few months before the 
appointaient of the receiver; and, while the allowance there was not 
out of the corpus of the estate, the Une of argument f ollowed by the 
opinion supports the conclusion to which I hâve come in the présent 
case, as may be seen by one or two quotations. For example, in his 
summary of the cases upon the gênerai subject, he says, on page 743 : 

"In respect to the payment by receivers of a railroad of pre-existing current 
debts, as constituting a préférence over outstanding mortgage liens, out of 
current income coming into their hands, or even out of the proceeds of the 
sale of the property under foreclosure, it may be observed: * * * Sixth, 
that, independently of the question of diversion [of current income], debts 
may be preferred which are incurred for labor and supplies necessary to keep 
the road a going concern from day to day, or which are the outcome of indis- 
pensable business relations, a continuance of which involves the interests 
of the publie and the trafic of the road." 

And upon page 746 he concludes as follows: 

"In Thomas v. Car Co., supra, Mr. Justice Shiras, speaking for the court, 
observed: 'The case of a corporation for the manufacture and sale of cars, 
dealing with a railroad company whose road is subject to a mortgage securing 
outstanding bonds, is very différent from that of workmen and employés, or 
those who furnish from day to day supplies necessary for the maintenance of 
the railroad.' There is no allégation in this pétition of a diversion of current 
income for the benefit of the mortgagees, and therefore this claim, as now 
presented, does not come within the principle of diversion laid down in Fos- 
dick v. Schall, supra; Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. 675, 28 
L. Ed. 596; and St. Louis, A. & T. H. R. Co. v. Cleveland, C, 0. & I. R. Co., 
125 U. S. 658, 8 Sup. Ct. 1011, 31 L. Ed. 832. It does appear, however, that 
the materials purchased were coupling links and pins and tank steel, furnished 
from time to time between September 22 and December 8, 1893; and the péti- 
tion allèges 'that said supplies were necessary to the opération from day to 
day of said railroad.' I am of opinion that the pétition states a case which 
brings this claim within that limited class of debts incurred for labor and 
supplies necessary to keep the road a going concern from day to day, and that 
it should be held to possess a superior equity over mortgage liens, upon the 
principle recognized in Miltenberger v. Railroad Co., supra; Finance Co. v. 
Charleston, C. & C. R. Co., supra; Bound v. Railroad Oo., supra; Thomas v. 
Car Co., supra; Haie v. Frost, 99 U. S. 389, 25 L. Ed. 419." 

The case of Maryland Steel Co. v. Gettysburg Electric R. Co. was 
decided in this circuit by Judge Dallas, and he there allowed out 
of the corpus of the property a claim for printing tickets before the 
appointaient of the receiver, saying: 

"I do not think that the tickets in question were so manifestly superfluous 
and inappropriate to the business of the railway company as to justify the 
disallowance of the debt incurred in having them printed. I regard thèse 
as having been day by day supplies." 

It does not appear from the opinion that the tickets were printed 
before the receiver was appointed, but I hâve examined the master's 
report, and flnd that such was the fact. 
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Opposed to the doctrine of thèse cases is the décision in Inter- 
national Trust Co. v.T. B. Townsend Brick & Contracting Co., 95 
Fed. 850, 37 C. C. A. 396,-^-a décision of the circuit court of appeals 
for the Sixth circuit, which, upon page 860, 95 Fed., and page 406, 
37 O. G. A., lays down the following propositions: 

"BUt, if there has been no diversion of the current income, either before 
or after the* appointaient of : the receiver, and no surplus income during the 
receivership, out of which unpaid debts of the income can be paid, upon what 
theory can the proceeds of a mortgage foreclosure sale be applied to the pay- 
aient of sucïi debts agalnst the objection of mortgage creditors? If nothing 
has been diverted from thé current-debt fond,— if there has been no augmenta- 
tion of the: fond applicable primarily to the satisfaction of the mortgage cred- 
itors,--is there any just or équitable reason for requiring a restoration where 
nothing has been improperly recel ved? We think in such cases the court 
has no power to displace contract rights; and neither Fosdick v. Schall, 
nor any of the cases which hâve followed it, afford any sufflcient authority, 
when rightly understood, In opposition to this view. Thèse debts of the 
income are an équitable charge only upon the current income *of the mort- 
gaged railroad. If such debts remain unpaid -when the railroad passes into- 
the possession of a court of equity, this équitable charge is continued, and 
attaches to the surplus income arising under the recel vership. If this surplus 
income is not applied to the payment of debts to which it is primarily devoted, 
but ls expended for the benefit of thè mortgagee, as In payment of interest, 
or in the purehase of property which passes under the mortgage, or in better- 
ment of the railroad itself, an equity arises, as a conséquence of such diversion, 
which will justify a court of equity in requiring the mortgagees to restore to 
the Income that which has been taken away. The power of the court to dis- 
place mortgage liens in favor of such unsecured debts of the ïnortgagor dé- 
pends upon the fact that the current income, either before or after the receiver- 
ship, has been diverted to the benefit of the displaced mortgage, and the es- 
tent to which the corpus of the mortgaged property can be called upon to pay 
such debts of the Income ls limited by the amount of the diversion." 

The opinion, which is by Judge Lurton, and displays his usual 
clearnesa of expression and vigor of argument, has not, however, con- 
vinced me that thèse conclusions are altogether accurate. It may be 
désirable— I express no opinion upon that point — that the existing 
rules should be modified in the direction indicated by him, but at 
présent I think the weight of authority is against the view contained 
in the quotation just made. 

No objection was made at the argument that the rule now under 
considération should not be applied to the traction company because 
it did not possess the power of eminent domain (Bound v. Bailroad 
Co. [C. C] 50 Fed. 314), and therefore I shall not pass upon that 
question. 

I am accordingly of opinion that the claim is superior in equity to 
the mortgages under which the purchasers' title is derived, and that 
a decree should be entered directing the purchasers to pay the ex- 
ceptante claim. 
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GRAND TRUNK RY. CO. v. CENTRAL VERMONT R. CO. 
(Circuit Court, D. Vermont. November 27, 1900.) 

1. Railroads— Foreclosure of Mortgage— Preferred Claims. 

A decree connrming the sale of railroad property in a foreclosure suit to 
a reorganization committee of bondholders provided that the purchaser 
should pay sueh further portions of the bid in cash as should be directed 
by the court from time to time to meet such claims as should be adjudged 
superior to the mortgage. The purchaser received ail residue of funds 
belonging to the mortgagor. The reorganization agreernent provided for 
payment of ail defaulted interest on the bonds participating by bonds of 
the new company. Petitioner held coupons from bonds deposited under the 
reorganization agreernent, whïch matured prior to the company's default, 
and the money to pay them had been properly deposited, but, because they 
were not presented, had been used in payment of subséquent coupons; 
the effect being to swell the residue, which went to the new company. 
Ucld, that such coupons did not represent "defaulted" interest, within the 
terms of the reorganization agreernent, but that petitioner had acquired 
a right to the money deposited superior to the mortgage, and was entitled, 
under the decree, to payment from the new company. 

2. Same — Interest. 

Where coupons from railroad bonds, not bearing interest by their terms, 
were not presented for payment at the designated place, where the money 
was deposited to meet them, and the residue of the fund subsequently 
passed to a purchaser of the property at foreclosure sale, the holder is 
not entitled to recover interest from such purchaser. 

In Equity. Suit for foreclosure of railroad mortgage. On péti- 
tion for allowance of preferred claim against the purchaser of the 
property. 

Hollis E. Bailey, for petitioner. 
Charles M. Wilds, for petitionee. 

WHEELEK, District Judge. The first mortgage of the defendant's 
road was foreclosed in this suit by the American Loan & Trust Com- 
pany as trustée. In a preliminary agreernent of reorganization, it 
was provided that the bondholders should "receive new bonds for the 
face of their bonds in cash, as interest from February 1, 1898, to the 
date of the new bonds, and stock in the new company to the amount 
of eight per cent, on the face of their old bonds for defaulted inter- 
est." There was a decree of foreclosure, and a sale of the property 
thereunder for f 7,000,000. At the foot of the final decree connrming 
the sale and conveyance it was provided that the grantee or grantees 
named in such deed, or their assigns, as purchasers, shall, as provid- 
ed in said decree entered January 27, 1899, also from time to time 
hereafter, pay such further portions of said bid and purchase price 
in cash as the court may direct, in order to meet the expenses of fore- 
closure and sale, and such claims as may, in accordance with the 
terms of said decree entered January 27, 1899, be allowed a préfér- 
ence over the mortgages thereby foreclosed, or either of them, and 
be ordered by the court to be paid, and the distributive share due 
upon ail bonds and coupons not deposited in payment of the pur- 
chase price. Deposits were made with the American Loan & Trust 
Company for the payment of interest coupons to, but not including, 
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those of January 1, 1897. Edward A. Coffin is the owner and holder 
of prior coupons from bonds deposited under the decree, and by pé- 
tition asks, under this provision at the foot of the decree, that they 
be ordered paid. As the bonds from which thèse coupons came were 
deposited under the reorganization agréement, if the 8 per cent, of 
the face of the bonds for defaulted interest included thèse interest 
coupons the petitioner would hâve to be satisfled with that provision. 
The interest represented by thèse coupons does not, however, appear 
to be "defaulted" interest. The money to pay it was deposited ac- 
cording to the bond and mortgage. There was no default of the 
mortgagor, but this money was left by the holders of the bonds from 
which thèse coupons came where it was to be, and was deposited. 
The 8 per cent, of the face of the bonds is made up of the interest fall- 
ing due January and July 1, 1897, and January 1, 1898, with one 
month additional arising from a change of the day of payment. 
There is no room for thèse coupons there. If the provision for pay- 
ing coupons in stock of the new company had been made elastic to 
cover unpaid coupons, thèse would, of course, hâve been brought in; 
but as it was made arbitrary, allowing no more for those having 
prior unpaid coupons thân for those having only the last three, it 
appears more clear that only those technically defaulted were intend- 
ed to be included. The right of the petitioner, as owner and holder 
of thèse coupons, to présent relief, grows out of the right to the 
money deposited for their payment, rather than out of the right to 
sbare in the proceeds of the sale of the mortgaged property; and 
that right would not be affected by thë distribution of the avails of 
the sale, unless somehow expressly included. Thèse coupons were 
not paid from the money deposited for their payment, because they 
were not presented for payment till aftér the fund was exhausted by 
payment of subséquent coupons. This right to the money had be- 
come superior to the mortgage. By the agréement and the decree, 
ail residues went to thé new company, the Central Vermont Eailway 
Company, the petitionee* and that company should now be chargea 
with the payment of this money which went to swell this residue. 

The petitioner asks interest on the coupons from the times when 
they respectively became payable. They are themselves interest on 
the bonds, and do not, by their terms, carry interest. As they were 
not presented for payment where they were payable and the money 
was ready, no damages arose for nonfulflllment of the con tract to 
pay them, or from détention of the money, and, as no money for pay- 
ing interest passed to the petitionee, no ground for charging it with 
interest appears. The petitioner appears to hold and own coupons 
numbered 1 to 25, inclusive, detached from bonds numbered 2,485 
to 2,494, inclusive, being bonds of the dénomination of $100 each, 
$625; coupons numbered 14 to 26, inclusive, detached from bonds 
numbered 2,411, 3,490, and 3,703, of the dénomination of $1,000 
each, $975; coupons numbered 14 to 26, inclusive, detached from 
bonds numbered 185 and 750, of the dénomination of $500 each, 
$325. Let an order be éntered for the payment of thèse coupons, 
amounting to $1,925, and disallowing interest thereon. 
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HEINE SAFETY-BOILEE CO. V. FRANCIS BEOS. & JELLETT. 

FKANCIS BEOS. & JELLETT v. HEINE SAFETY-BOILEE CO. 

(Circuit Court, E. D. Pennsylvania. December 21, 1900.) 

Nos. 1 and 44, April, 1900. 

Sales — Construction of Contbact to Fornish Boilers— Modification of 
Spécifications. 

Where a bidder for the furnishing of boilers required by a contract 
for the construction of a building, instead of bidding upon the spécifica- 
tions contained in such contract, submitted a proposition and spécifications 
of its own, winch were, at its instance, attached to the contract subse- 
quently made between such bidder and the gênerai contracter as modify- 
ing the spécifications of the original contract, a guaranty contained in 
such proposition as to evaporating capacity and the tests to be met rnust 
be construed as superseding the provisions of the original spécifications 
relating to the same subjects, rather than as having been voluntarily of- 
fered by the bidder as additional thereto. 

On Motions for New Trial. 

J. J. De Kinder and J. H. McNeal, for Heine Safety-Boiler Co. 
Frank P. Prichard, for Francis Bros. & Jellett. 

DALLAS, Circuit Judge. The first stated action was broûght to 
recover the contract price of two boilers ; the other for the recovery 
of damages for the alleged nonconformity of those boilers with the 
requirements of the contract under which they were furnished. The 
two cases were tried together, and in each there was a verdict for 
the Heine Safety-Boiler Company. Francis Bros. & Jellett hâve 
filed separate motions for new trial, but, as the controlling ques- 
tion is the same in both cases, thèse motions may be disposed of in 
a single opinion. 

Francis Bros. & Jellett had contracted to do certain of the Avork 
required in the reconstruction of the Bittenhouse Building, on Arch 
street, Philadelphia. Their contract provided that they should fur- 
nish two water-tube boilers. They accordingly invited bids from 
several boiler makers, including the Heine Company, to whom they 
wrote as follows: 

"Philadelphia, April lst, 1899. 

"Heine Safety-Boiler Works, Bourse Building, Philadelphia— Gentlemen : 
Please name us your best figures for furnishing and erecting, together with 
connections to stack, the boilers called for in the Bittenhouse Building, N. 
W. Cor. 7th & Arch St. Your bid, to receive our considération, must reach 
us not later than April llth. Plans and spécifications can be seen at our 
drawing room, N. W. Cor. Marshall & Willow Sts. 

"Yours, very truly, Francis Bros. & Jellett, Incorporated, 

"S. A. Jellett, Mgr." 

The plans and spécifications referred to in this letter were those 
which accompanied the contract between Francis Bros. & Jellett 
.and the owner of the property. They were seen by the Heine Com- 
pany, but they, instead of simply bidding thereon, addressed a let- 
ter to Francis Bros. & Jellett, dated April 10, 1899, in which they 
said: 
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"We Inclose you herewith détail spécifications and proposition coverlng the 
two Heine safety bollers to be erected In the Kittenhouse Building, 7th & 
Arch Streets, Philadelphia. * * *" 

After the receipt by them of this letter and the inclosure it men- 
tioned, Francis Bros. & Jellett sent a contract, executed by them- 
selves, to the Heine Safety-Boiler Company, for exécution by them. 
To this contract spécifications were annexed, which were the same 
as those of the contract between the owner of the property and 
Francis Bros. & Jellett; and the first two paragraphs of the contract 
itself were as follows: 

"This agreement, entered lnto this flrst day of May, A. D. eighteen hun- 
dred and nlnety-nine, by and between the Heine Boiler Company, of St. 
Louis, Missouri, party of the flrst part, and Francis Brothers & Jellett, In- 
corporated, a corporation of the state of Pennsylvania, party of the second part, 
witnesseth: That for and in considération of the payments and covenants 
herein mentioned to be made and performed by the said party of the second 
part the said party of the first part doth hereby agrée and coTenant to fur- 
nish ail materials and apparatus for, and to build, construct, and finish, 
complète, ready for use, two (2) water-tube boilers, with their setting, damper 
regiilator, etc., called for in spécifications prepared by Francis Brothers & 
Jellett, Incorporated, Consulting engineers, dated March 15th, 1899, to be 
erected in the Rittenhouse Building, 707 & 709 Arch St., Philadelphia. The 
whole of said work is to be erected, constructed, and finished in conformity 
with the. plans and spécifications above referred to; both plans and spécifi- 
cations being understood as forming part of this agreement. Ail work called 
for by thèse plans and spécifications ls to be erected under the direction 
and supervision of Mr. Oliver Earnshaw, engineer for Mr. Henry C. Lea, 
owner of the building." 

After the word "agreement," immediately preceding the last sen- 
tence contained in the above extract, the Heine Company inserted 
an asterisk, and at the foot of the contract they placed another, and 
there added thèse words: "Except the changes in détails of con- 
struction covered by our proposition and spécifications dated 
4/10/99, and attached hereto." They then attached the "spécifica- 
tions and proposition" which had been inclosed with their letter of 
April 10, 1899, signed the contract aa thus altered, and returned it 
to Francis Bros. & Jellett, who thereupon, under date of May 9, 
1899, wrote to the Heine Company, saying: 

"We are in receipt of contract for boilers, Rittenhouse Building, and note 
that you hâve made certain additions. • « * The second one, just above 
the signature, we would like to know what you mean,— 'Except the changes 
in détail and construction covered by our proposition and spécifications dated 
4/10/99, attached hereto.' Please specify what thèse changes 'in détail and 
construction' are, so that we may know what you mean by this section. Let 
us hâve this at once, and oblige. You will recollect that our signature was 
attached to this contract before thèse changes were made, and they are not 
binding on us unless we are satisfied after getting this détail from you." 

To this letter the Heine Company replied as follows: 

"5/10/99. 
"Messrs. Francis Bros. & Jellett, 704 Arch Street, Philadelphia, Pa.— Dear 
Sirs: Answering your favor of the 9th, in which you ask what we mean by 
'except the changes in détails and construction covered by our proposition ' 
and spécifications dated 4/10/99, attached hereto,' would say that we refer 
simply to the minor détails in which the construction of the Heine boiler 
differs from your gênerai spécifications, and thèse détails are set forth in 
our spécification sheet dated 4/10/99. For instance, especially in regard to 
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the testing and inspecting of the métal, the punching and reaming of the 
rivet and tube holes, and the caulking of the seams; also the guaranties 
Which we make, and the amount of work which we include in our bid. This 
proposition of ours of the 4/10, with the modifled priée, is what you accepted, 
and naturally it should bear a prominent part in the total contract. Trust- 
ing this is satisfaetory to you, we remain, 

"Very truly yours, Heine Safety-Boiler Co." 

To this letter Francis Bros. & Jellett made no reply, and under 
this state of the contractual relations between the parties, the Heine 
Company did put two boilers into the Eittenhouse Building. 

I instructed the jury that a certain part of the spécifications which 
Francis Bros. & Jellett had annexed to the contract was wholly 
superseded by the spécifications which the Heine Company after- 
wards attached thereto. The part of the Francis Bros. & Jellett 
spécification which, with the related provision respecting "tests," 
was held to hâve been superseded, is as follows: 

"Boilers. There will be two (2) new boilers erected in boiler room of new 
building, set singly as shown; each boiler having a capacity of one hundred 
and forfy (140) nominal horse power, and must be capable of evaporating 
forty-two hundred (4,200) pounds of water from and at 212 degrees Fahren- 
heit per hour, with ordinary flring." 

The part of the Heine Company spécification which was held to 
hâve superseded the foregoing is as follows: 

"Bither of thèse boilers will, when evaporating 4,200 pounds of water from 
and at 212 degrees Fahrenheit per hour, evaporate 9.0 pounds of water per 
pound of dry, newly-mined red ash anthracite pea or buckwheat coal, con- 
taining not more than 15% refuse (10.5 lbs. of water per pound of combus- 
tible); and when using the same coal, and with % inch draft at boiler 
damper, either boiler may be forced to evaporate 5,500 pounds of water per 
hour from and at 212 degrees F. continuously, and at the same time not ex- 
ceed 1% moisture in the steam at boiler valves. It is understood by us that 
the tests made to détermine thèse guaranties are to be made by the engineers 
under our direction; the engineers' fées being paid by the purchaser; we 
simply furnishing the necessary coal and handling the ashes," etc. 

Upon the hearing of the présent motions I was in doubt as to the 
correctness of the ruling which has just been stated, but, having 
since carefully considered the subject with the aid afforded by the 
arguments of counsel, I hâve finally reached the conclusion that it 
was right. The antécédent negotiations of the parties do not, of 
course, constitute a part of the contract; but, as showing the situa- 
tion of affaira when it was actually closed by the receipt, without 
answer, of Heine Company's letter of May 10, 1899, it is proper, and 
désirable, I think, that the circumstances of the case should, from the 
beginning, be again and more particularly referred to. Francis 
Bros. & Jellett had contracted with a third party to furnish two 
water-tube boilers in accordance with certain spécifications. They 
invited the Heine Company to bid, and informed them that plans and 
spécifications could be seen at their drawing room. The spécifica- 
tions referred to stated that bidders "must carefully examine the 
drawings and spécifications when bidding, and, if any change is 
deemed necessary in the détails of the spécification or in the layout 
on the plans to enable them to comply with the requirements of this 
spécification, they must promptly notify the engineers at the time 
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of itfaking their proposai." It also statetf that bids were asked on 
sîi "màkés of boilers," indùding "Heine boilers." The Heine Com- 
pany, examined this spécification, but d|d not accept it. Their pro- 
posai was an indépendant 0Q e. It was "to furnish * * » two 
Heine patent safety boilers of (see guaranty) horse power each, 
* * * as per the Mlowing spécifications," which included the 
guaranty clause heretofore quoted, and one in thèse words: "Terms. 
Cash on démonstration of guaranties, but tests to be made 30 days 
from installation." It is obvious that the contract which Francis 
Bros. & Jellett sent to the Heine Company did not conform with the 
proposai of that çompany. Their declination to sign it without 
change was, therefore, certain] y not extraordinary. As they said 
in their letter of May 10, 1899, this proposition of theirs was what 
had been accepted, "and naturally it should bear a prominent part 
in the total contract." Accordingly, they altered the instrument 
which had been sent to them in the manner which has been explained. 
They attached their own proposition and spécifications, and excepted 
the changes in détails of construction which they covered from and 
out of the spécifications originally annexed; and, if the minds of the 
parties had met at this point, while there could hâve been no doubt 
that, as to the différence in détails of construction, the Heine spéc- 
ifications would hâve been controlling, the question whether their 
guaranty should also not be regarded as the only operative one 
would not hâve been free from difflculty; for, although the added 
clause did not mention that guaranty, yet it f ormed part of the writ- 
ing to which the clause referred, and it might not unreasonably hâve 
been inferred that no guaranty other than that which especially re- 
lated to the particular "make of boilers" and to the détails of con- 
struction speeified could hâve been understood to be applicable. 
But, as Francis Bros. & Jellett correctly said, no contract as yet 
existed; and in answer to their inquiry as to what was meant by the 
change which the Heine Company had made they were informed, 
among other things, "also the guaranties which we make." Hère we 
hâve, in effect, the statement that the guaranties which the Heine 
Company make are those Contained in the spécifications which they 
had themselves attached to the contract, and upon this statement the 
contract, as respects the point under considération, was closed. 
What, then, with référence to the circuinstances of the case, is the 
natural meaning of the words "the guaranties which we make"? 
To me it seems plain that the guaranties referred to were those of the 
Heine Company's spécifications alone, to the exclusion of those con- 
tained in the Francis Bros. & Jellett spécifications; and that the 
sensé would not be varied if, for the phrase in question, this language 
were substituted: "We make the guaranties set out in our spécifica- 
tions, and not those which are embodied in yours." Therefore I can- 
not sustain the contention that this part of the explanatory letter 
should not be permitted to nullify any part of the original spécifica- 
tions with which it is not necessarily inconsistent. So to décide 
would be to hold that the Heine Company intended to voluntarily add 
an undertaking on their part to those which were contained in the 
contract as at first written, and such intention cannot, I think, 
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reasonably be ascribed to them. But it is f urther contended that the 
référence to guaranties in the final letter of the Heine Company can- 
not be related to the first paragraph of the section headed "Boilers" 
in the Francis Bros. & Jellett spécifications, because, as is claimed, 
that particular paragraph contained no guaranties. It is argued that 
the word "guaranty" is not synonymous with the word "agreement," 
but ordinarily signifies such an undertaking as to some fact or per- 
formance as is enforceable as well after as before delivery and ac- 
ceptance, and does not include matters of description, or conditions 
which would be waived by acceptance of the goods. It may be con- 
ceded that the distinction hère pointed out is technically, and when 
abstractly considered, correct; that a guaranty, where the word is 
used in the sensé of "warranty" (2 Pars. Cont. 3), is an express or im- 
plied statement of something which a partyundertakes shall be a part 
of a contract, and, though part of the contract, collatéral to the ex- 
press object of it"; and that "selling a particular thing by its proper 
description" cannot with accuracy be said to create a warranty. 
Benj. Sales, § 600. But see Pars. Cont. 582. It must be borne in 
mind, however, that we are dealing with the business correspondent 
of business men, and that attention should be directed, not to légal 
refinements respecting the words employed, but to the ascertainment 
of "the substantial intent of the parties, which is the fundamental 
rule in the construction of ail agreements." Canal Co. v. Hill, 15 
Wall. 100, 21 L. Ed. 64. The word "guaranty" is not to.be taken in 
"absolute literality." The question is, not what is the technical 
meaning of that word? but what did the parties intend it to refer to? 
Keed v. Insurance Co., 95 IL S. 23-31, 24 L. Ed. 348. 'What, then, 
is the true construction of the contract? The answer to this ques- 
tion is not to be found in any name which the parties may hâve 
given" or may not hâve given, to any particular clause, "and not 
alone to any particular provision it contains, disconnected from ail 
others, but in the ruling intention of the parties, gathered from ail 
the language they hâve used. It is the légal effect of the whole 
which is to be sought for. The form of the instrument is of little 
account." Heryford v. Davis, 102 U. S. 243, 26 L. Ed. 160; Eainey 
v. Hogsett, 40 C. C. A. 335, 100 Ped. 207. The boilers clause of the 
Francis Bros. & Jellett spécification and the guaranty of the Heine 
Company spécifications relate, unquestionably, to the same subject, 
namely, to evaporating capability, and their ternis are, to some es- 
tent, the same. The first paragraph of the boilers clause provides 
that each boiler "must be capable of evaporating 4,200 pounds of 
water from and at 212 degrees Fahrenheit per hour, with ordinary 
firing," and in its second paragraph it is said that "they [the con- 
tractors] must also guaranty the number of pounds of water the 
boilers will evaporate per hour per pound of dry red ash anthracite 
pea coal containing not over sixteen per cent, refuse, and when de- 
veloping their normal horse power." The language of the Heine 
Company's guaranty is : "Either of thèse boilers will, when evaporat- 
ing 4,200 pounds of water from and at 212 degrees F. per hour, 
evaporate 9.0 pounds of water per pound of dry, newly-mined red 
ash anthracite pea or buckwheat coal, containing not more than 
105 F.— 27 
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fltteea per cent, refuse (10.5 pouûds of water per pound of combusti- 
ble) } ? ; and when using the same c'oal, and with | inch dràft at boiler 
dâmper, either boiler may be fbrced to evaporate 5,500 pounds of 
water per hour from and at 2l2 degrees F. continuously, and at the 
samé time not exceed one per cent, moisture in the steam at boiler 
valves," That the Heine Company, in referring, as they did, to 
thèse guaranties of their own spécifications, intended to substitute 
them for that part of the Francis Bros. & Jellett spécification which 
has be^n quoted above, seems to me to be évident by comparison of 
the oriè with the other; and I cannot assent to the proposition that 
the only guaranties of the original spécifications are to be found in 
that part of the boiler clause which follows the words "must also 
guaranty,^ and in the other separate and distinct provision in which 
the worq ^guaranty" is used, namely, thè "contracter must also guar- 
anty to këep the boilers in repair, at his own expense, for a period of 
one year," etc. This latter provision has no connection with the sub- 
ject with which the Heine guaranty is concemed; and the présence 
of the word "also" in the phrase "they must also guaranty," as it oc- 
curs in the boiler clause, plainly indicates that the undertakings 
which' preceded as well as those which followed it were regarded as 
guaranties. It is, however, especially insisted that the words, "each 
boiler having a capacity of 140 nominal horse power," as included in 
that clause, were descriptive merely of the thing contracted for, and 
that, tkerefore, that part of it, at least, was unaffected by the Heine 
guaranty. The distinction thus suggested is ingenuous and plausible, 
but is, I think, too subtle to hâve entered the minds of the parties; 
and, îndeed, it is clear that they had in fact no thought of disconnect- 
ing this particular portion of a gênerai provision for "capacity" from 
thàt which, in the same sentence, immediately follows (Heryford v. 
David, supra) ; tàv the Heine Company's proposai, which was to f ur- 
nish "two Heine patent saf ety boilers of (see guaranty) horse power 
each," shows that the whole subject of horse power was referred to 
their guaranty, and was intended to be covered by it. 

I agrée with the learned counsèl of Francis Bros. & Jellett that 
in doubtful cases "there is one test which, while not conclusive, is 
very important in construing commercial contracts, and that is, 
what is the construction which woùld best accord with the probabili- 
ties of the situation ?" I am, however, unable to accept his view that 
the présent contract should not be construed as I hâve construed it, 
because, as he thinks, such a construction involves a conclusion "abso- 
lutely inconsistent with what common sensé would teach to hâve 
been the natûral actions of the parties." Francis Bros. & Jellett 
may hâve failed to observe the extent to which the proposai of the 
Heine Company departed from the terms of the contract which 
Francis Bros. & Jellett had mâdê with the owner of the property, or 
they may hâve thought that thèse différences would not turn out to 
be important; but, be this as it may, it seems to me that it would be 
quite as reasonable to cohclude that Francis Bros. & Jellett made an 
improvident agreement as to suppose that the Heine Company pro- 
posed to add their accustomed guaranties to others which had been 
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suggested with référence to water-tube boilers generally, and which 
may bave been wholly inappropriate to the Heine boilers. 

After full considération, I remain of the opinion wbich I expressed 
upon the trial. I still think that the guaranty clause of the Heine 
Company spécifications wholly superseded the boilers paragraph, 
and the related provisions respecting "tests," in the original spécifica- 
tions; and my confidence in the correctness of this opinion is con- 
firmed by the soméwhat significant fact that the witnesses who were 
familiar with the subject repeatedly referred, in giving their testi- 
mony, to the boilers clause of the original spécification, as well as to 
the guaranty of the Heine spécifications, as guaranties. The motions 
for new trial are denied. 
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Life Insurance— Cause of Death— Execution for Cbime. 

An action cannot be maintained on a policy of insurance on the life of a 
person who was convicted by a court of compétent jurisdiction of a cap- 
ital crime, and was executed pursuant to its sentence, although It is al- 
légea that such conviction was erroneous, and the deceased in fact inno- 
cent. The policy contained no provision for forfeiture in the event of 
exécution for crime. A policy whieh in express terms permitted such a 
recovery would be one in effect insuring against the risk of a miscarriage 
of justice, and void as against public policy; and, for the same reason, 
even if a policy can be eonstrued to cover such a risk, because not in 
terms excluded, it is to that extent void and unenforceable. 

McCormick, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the West- 
ern District of Texas. 

Gardner Euggles, for plaintiffs in error. 

Geo. F. Pendexter and Geo. E. Shelley, for défendant in error. 

Before PARDEE, McCOEMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This suit is on a life insurance policy, 
and is brought by S. M. Burt and H. R. Burt, citizens of Texas, 
against the Union Central Life Insurance Company, a corporation 
chartered under the laws of Ohio. • The policy was issued by the de- 
fendant on August 1, 1894, for $5,000, on the life of William E. 
Burt, and was payable at his death to his wife, Anna M. Burt, if 
living, otherwise to the executors, administrators, or assigna of the 
insured, within 60 days after proof of death. The annual premiums 
for the policy were duly paid. The policy contained no provision 
for forfeiture in the event that the insured should be executed under 
sentence "of the law. On September 10, 1895, Anna M. Burt and 
William E. Burt assigned in writing to the plaintiffs, to whom they 
were indebted, a one-half interest in the policy. Anna M. Burt died 
intestate on July 24, 1896. She left surviving her no descendants, 
and her husband, William E. Burt, became entitled to any interest 
she had in the policy. By assignaient from William E. Burt, and 
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kdlM heirs and next of kin, the plaintiffs are the sole owners of the 
policy. William E. Burt was indicted for the mùi'dër of Anna M. 
Burt, in the district court of Ira vis county, Tex., and was tried on 
ïïoyember 27, 1896, In addition to the plea of not guilty, he pleaded 
insanity. He was found " guilty by the jury of murder in the ârst 
degrëe, and was by the court sentenced to be hanged; and on May 
27, 1898, pursuant to the sentence, he was executed by the sheriff of 
Travis coùnty, Tex. Thèse f acts are ail alleged in the plaintiffs' 
pétition. The pétition then avers that the insured, William E. Burt, 
was in fact innocent of the crime of which he was convicted. To 
quote the pétition as abridged by the plaintiffs' counsel, "Notwith- 
standing said conviction and sentence, said William E. Burt did not 
in fact commit said murder, nor participate therein, but that, if he 
did, his policy was not avoided thereby, because he was insane." The 
défendant demurred to the pétition because it appeared therefrom 
that the insured died at the hands of the law, under judgment of a 
court of compétent jurisdiction. The circuit court, Judge Maxey 
presiding, sustained the demurrer. The plaintiffs declining to 
amend the pétition, the case was dismissed. In this court it is as- 
signed that the circuit court erred in sustaining the demurrer. 

The industry of counsel has been able to flnd but one case in which 
a suit was tirought on a life insurance policy when the insured had 
been tried and executed for the commission of crime. That case 
is Society v. Bolland, à Bïigh (N. R.) 194, 211, and it is better known 
and oftener cited as the "Fauntleroy Case." It was an action by 
assignées in bankruptcy to collect a policy of insurance on the life 
of one Fauntleroy. The policy was made payable to his adminis- 
trators or assigns. Fauntleroy was convicted of forgery, then a 
capital offense, and was executed. The lord ehancellor (Lyndhurstt) 
delivered the opinion. After stating the case, he said: 

"The question, under thèse clrcumstances, is this: Whether the assignées 
can recover against the insurance Company the amount of this insurance; 
that is to say, whether a party efîiecting with an insurance company an in- 
surance upon his life, and àfterwàrds committing a capital felony, being 
tried, convicted, and flnally executed,— whether, under such circumstances, the 
parties representing him and claiming under him can recover the sum insured 
in the policy s» effected. I a,ttended to the argument at the bar, in conjunc- 
tion with the noble lord now présent, and we hâve bqtti come to the conclu- 
sion that the assignées cannot maintain this suit. It appears to me that this 
résolves itself lnto a very piain and simple considération. Suppose that in 
the policy itself this risk had been insured against; that is, that the party 
insuring had agreed to pay a sum of monëy, year by year, upon condition that 
in the event of his committing a capital felony, and being tried, convicted, and 
executed for that felony, his assignées shall receive a certain sum of money; 
is it possible that such a contract could be sustained? Is it not void upon the 
plainest prineiples of public policy? Would not such a contract (if available) 
take away one of those restraints operating on the minds of men against the 
commission of crimes, namely, the interest we hâve in the welfare and pros- 
perity of our connections? Now, if a policy of that description, with such a 
fonn of condition inserted in it in express terms, cannot, on the grounds of 
public policy, bê ; sustained, how is it to bè contended that in a policy expressed 
in such terms as the présent, and after the events which hâve happened, we 
can sustain such a claim? Can we, considôring the policy, give to it the effect 
of that insertion, which, if expressed in terms, would hâve rendered the pol- 
icy, as far as that condition went, at least, altogether void?" 
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This case lias been cited approvingly in many text-booka on in- 
surance, and by the suprême court of the United States. Ritter v. 
Insurance Co., 169 U. S. 139, 18 Sup. Ct. 300, 42 L. Ed. 693. That 
it correctly states the law bas never been questioned so far as we 
know. It is quoted and relied on by the learned counsel for both 
parties to this suit. It is conceded, however, that there is a rnate- 
rial différence between the facts of that case and this. Hère the 
petitioners aver that the insured was guiltless, although convicted- 
and executed. They aver in another count that, if he actually killed 
nis wife, he was insane when he committed the act, and that the 
défense of insanity was presented unsuccessfully at the trial. If the 
insured did commit the homicide while insane, he was not guilty 
of murder. The meaning of the pétition, therefore, is that at the 
trial of Burt, the insured, there was a miscarriage of justice, — 
that he was unjustly convicted. It must be and is conceded as 
settled law that, if he had been rightfully convicted, his assignées 
could not recover on the policy, because, as was held in the Faun- 
tleroy Case (stating the point most favorably for the plaintiffs in 
error), the policy would hâve been void if it had expressly provided 
for payment of the amount thereof on the just conviction and exé- 
cution of the insured. Does a eontract of insurance, having no spé- 
cial provision on the subject, cover the loss, when the insured is 
tried and condemned in, and executed by an order of, a court of 
compétent jurisdiction, when he is in fact innocent of the crime 
with which he is charged? This précise question, we are advised 
by counsel, has never been decided. We will apply to the question 
the illustration used by the court in the Fauntleroy Case. Would 
the policy sued on hâve been valid if it had provided, in the event 
of the insured's being indicted, tried, convicted, and executed for 
murder, when in fact he was innocent, that the amount of the 
policy should be pa;d to his administrators or assigns? This con- 
dition would not be as encouraging to the insured, determined on 
crime, as that supposed by Lord Lyndhurst, but it would at least 
let him understand that the provision he had made by insurance 
for those connected with him would not be conclusively lost by his 
conviction and exécution; that the beneficiaries would hâve a right 
of action on the policy, with chances of success, even if he was ap- 
prehended, convicted, and executed. It is well settled that no one 
can lawfully eontract to do that which has a tendency to be in- 
jurious to the public or against the public good. Can there be a 
légal life insurance against the miscarriage of justice? Can con- 
tracts be based on the probability of judicial murder? If one policy 
so written be valid, the business of insuring against the fatal mis- 
takes of juries and courts would be legitimate. The same principle 
could be applied, in a kind of accident insurance, to the miscarriage 
of justice in cases that led to convictions and punishments not 
capital. And in each suit to enforce such a policy the issue as to 
the fatal judicial mistake would be tried by another jury and court, 
not infallible. That juries and courts do make mistakes is unques- 
tionable. It may be admitted that the history of criminal jurispru- 
dence shows that innocent défendants hâve, in rare instances, by a 
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departure from proper rules of évidence, been convicted.of murder 
and executed. Cases in which the juries, the courts, and the par- 
doning ppwer are so at fault are so rare that they are not likely to 
be in the contemplation of parties making contracts of life insur- 
ance. The terras of the contract of life insurance, it seems, would 
exclude the idea, as in the case of suicide by the insured while sane, 
that death at the hands of the law was within the contemplation 
.of the contracting parties. Eitter v. Insurance Co., 169 U. S. 139, 
18 Sup. Ct. 300, 42 L. Ed. 693. But, if parties make express con- 
tracts on the subject, could the courts lawfully enforce them? It 
is the policy of every state or organized society to uphold the dig- 
nity and integrity of its courts of justice. Such contracts would be 
spéculations upon whether the courts would do justice. They would 
tend to encourage a want of confidence in the efliciency of the courts. 
They -would tend to stir up litigation, — litigation that would reopen 
tried issues. They would impress the public with the belief that the 
résulta of trials of the gravest kind were so uncertain that the inno- 
cent could not escape condemnation by a jury and unjust judgment 
by the court, or obtain pardon of the executive. Such contracts 
would encourage litigation and bring reproach upon the state, its 
judiciary and executive, and would, we think, be against public 
policy and void. The policy of the law often permits, and even 
requires, for error, a new trial of a convicted défendant, but never 
after bis exécution. The principle that makes void a wagering con- 
tract as to a rise or fall in the price of goods in the markets (Irwin 
v. Williar, 110 U. S. 499, 4 Sup. Ct 160, 28 L. Ed. 225) would make 
void, for stronger reasons, a contract based on the failure of courts 
and juries to perform their respective duties. Now, to apply the 
reasoning of Lord Lyndhurst in the Fauntleroy Case, if a policy 
with such a form of condition inserted in it in express terms can- 
not, on grounds of public policy, be sustained, a policy without such 
a condition cannot be enforced on the avéraient of facts which, 
if embraced in the written contract, would hâve made the policy 
to that extent void. In some cases it has been held that a trial 
and conviction or acquittai in a criminal case are conclusive as to 
the facts decided, when brought in question by the parties in a sub- 
séquent civil suit. Coffey v. U. S., 116 U. S. 436, 6 Sup. Ct. 437, 29 
L. Ed. 684; Roberts v. State, 160 N. Y. 217, 224, 54 N. E. 678; 
People v. Petrea, 30 Hun, 106. But the authorities on this subject 
are conflicting. 1 Preem. Judgm. (4th Ed.) § 319, and cases there 
cited. The assignée takes the policy subject to ail défenses and 
equities which attached to it in the hands of the assignor. Bliss, 
Ins. § 331. If the judgment of conviction against Burt is conclu- 
sive as to his guilt in this suit by the assignées of the policy, this 
case would be brought precisely within the principle decided in the 
Fauntleroy Case, for the averment in the pétition of the conviction 
of Burt would avoid the effect of the allégation of his innocence. 
But we prefer to base our conclusion on the ground that a contract 
of life insurance, written to insure against a capital conviction in 
the established courts of compétent jurisdiction in the event that 
such conviction is unjust and unwarranted by the évidence, is void, 
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as being against public policy. The judgment of the circuit court 
is affirmed. 

McCORMICK, Circuit Judge. I cannot concur in the judgment 
of the court in this case. It seenis to me that the case does not 
call in question in any manner, or corne under the authority of or 
the reasoning in, the case of Society v. Bolland, 4 Bligh (N. K.) 194, 
211. The action might very well hâve been brought in the common 
form on the policy of insurance, and left it to the défendant to raise 
by its answer the questions that are herein raised. The plaintiffs, 
being so advised, chose to raise the question as they hâve done in 
their pétition. The pétition implies, if it does not expressly an- 
nounce, that if the insured was in fact guilty of murder, and his 
death occurred by the exécution of the sentence against him for 
that crime, the proof of such facts would avoid the civil contract 
on which this action is brought. The holders of the policy, however, 
expressly allège that the assured did not commit the homicide char- 
ged against him, and that, if he did commit the homicide, he was 
in such condition of mental disorder as rendered him incapable at 
that time of committing murder. They allège that thèse pleas were 
presented on the trial of the indictment against the assured, and 
that on that trial, in a court of compétent jurisdiction, the verdict 
and judgment were rendered against him, and sentence of death 
pronounced upon him and executed. The demurrer which was sus- 
tained in the circuit court must assume either that the death of the 
assured by a judicial sentence for crime, though in fact he was 
wholly innocent, and merely the victim of mistake or- miscarriage 
of justice, avoids the policy, or that the judgment of conviction in 
the criminal case is not only admissible to prove both the sanity and 
the guilt of the accused, but that it is conclusive évidence of both. 
I fully concur with counsel for the plaintiffs in error that the first 
question has never been directly heretofore decided. It is certainly 
not decided in either the Tauntleroy Case or the Eitter Case. The 
first of those cases proceeds upon the admission or assumption that 
the assured was guilty of forgery, as chargea, and for which he was 
executed; no question being made as to his mental condition. In 
the latter case the question of the assured's sanity was submitted 
to the jury in the civil suit, and on the évidence and under the 
charge of the court the jury found against the policy holder. While 
the elaborate argument in the opinion of the suprême court an- 
nouncing the décision in the case does not show that, if the insanity 
of the assured had been shown, his suicide while in that condition 
would not hâve avoided the policy, it seems to me to strongly 
imply that it would not. It seems to me that the ruling of the 
circuit court cannot be sustained, except upon the second ground 
indicated above, and that the practical effect of the judgment of this 
court is to set aside a gênerai rule, which has received immémorial 
récognition, to the effect that: 

"A verdict and judgment in a criminal case, thongh admissible to establish 
the fact of the mère rendition of the judgment, cannot be given in évidence 
in a civil action to establish the facts on which it was rendered." 
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This te; ÇÏSWieiitary. The reason of the rule, as expressed by Mr. 
G-reenleaf, is: 

"If the défendant was convicted, it may hâve been upon the évidence of the 
very plaintiff or party claiming the beneiit in the civil action; and, if he was 
acquitted, it may hâve been by collusion with the prosecutor. But, beside 
this, and upon more gênerai grounds, there is no mutuality. The parties are 
not the same.' «Efeither are the rules of décision and the course of proceeding 
the saine. The imaginent of a court of compétent jurjsdiction, being a public 
transaction, ren'dered by public authority, is presuined to be f aithfully re- 
corded. It is, therefore, the only propér légal évidence of itself, and is conclu- 
sive évidence of the fact of the rendition of the judgment, and of ail the 
légal conséquences resulting from that fact, whoever may be parties to the 
suit in which it is offered in évidence. Thus, if one indicted for an assault 
and battery has been acquitted, and sues for malicious prosecution, the record 
of acquittai is évidence for the plaintiff to establish that fact, notwithstanding 
the parties are not the same; but if lie were convicted of the offense, and 
then is sued in trespasa for the assault, the record in the former case would 
not be -évidence to establish the fact of the assault, for, as to matters involved 
in the issue, it is res inter alios aeta." 1 Greenl. Ev. §§ 537, 538. 

I am unable to see why public policy not only does not forbid, 
but seems to require, the courts of public justice, at the suit of proper 
parties, to make new inquiry as to the guilt of one who had been 
criminally charged and convicted of making an assault, should for- 
bid the making of the inquiry sought to be made in this case, as to 
the real guilt of the assured in the matter for which he was charged, 
tried, and executed. It seems to me that the public interest and a 
sound. public policy give stronger support to the gênerai rule in a 
case like the présent than in a suit for damages by one claiming to 
hâve been assaulted by a défendant who had been convicted therefor 
in a criminal prosecution. In the case of Coffey v. U. S., 116 U. S. 
436, 6 Sup. Ct. 4S7, 29 L. Ed. 684, the parties to the civil suit were 
the same as the parties in the criminal action; the subject-matter 
was the same; the civil suit, if we may call it so, being for the re- 
covery of a part of the punishment denounced by the pénal statute 
against a crime charged in the criminal action. In that case the 
court say: 

"In both proceedings, criminal and civil, the United States are the party on 
one side, and this claimant the party on the other. The judgment of acquittai 
in the criminal proceeding ascertained that the facts which were the basis of 
that proceeding, and are the basis of this one, and which are made by the 
statute the t f oundation of any punishment, personal or pecuniary, did not 
exist. This was ascertained once for ail, between the United States and the 
claimant, in the criminal proceeding, so that the facts cannot be again liti- 
gated between them, as the basis of any statutory punishment denounced as 
a conséquence of the existence of the facts." 

In the case of Roberts v. State, 160 N. Y. 217, 54 N. E. 678, the 
parties in the civil action were the state of New York and the 
claimant; being the same as the parties in the criminal action. 
And it is not held, as I read the décision, that the judgment of con 
viction in the criminal action was conclusive as to the fact of the 
guilt of the accused. On the contrary, the opinion asserts: 

"It was, therefore, incumbent upon him [the Claimant] to establish that he 
was improperly convicted and imprisoned, and the amount of damages he had 
sustained by reason thereof. While a great volume of évidence was given 
upon the second question [the amount of damages], we flnd nothing in the 
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record which justlfled the board In finding that hls conviction and imprison- 
ment were improper, but, instead, the évidence upon which he was convictéd 
and the judgment of conviction were introduced, both of which show that his 
conviction was proper,— the former presumptively, and the latter conclu- 

sively." 

By this last word, "conclusively," the court could not hâve meant 
that no other évidence on that subject should hâve been received, 
because, if that had been their meaning, they would at once hâve 
held that the act of the législature which authorized the proceeding 
was a void act; for this act recited upon its face that the claimant 
had been convictéd and imprisoned for the alleged crime of burglary, 
and no question appears to hâve been made, either in the act or be- 
fore the board of claims, that the conviction was not had in a court 
of compétent jurisdiction. 



In re TOLLETT. 
(District Court, E. D. Tennessee. November 15, 1900.) 

1. Bankruptcy — Hombstbad— Efpect of Fkaudulbnt Conveyance. 

Where a debtor residing in Tennessee made a voluntary conveyance of 
his homestead in fraud of his creditors, and was subsequently adjudicated 
a bankrupt on his voluntary pétition, in which he di'd not schedule such 
homestead, the trustée became, by opération of law, vested with the 
right to recover the property for the beneflt of creditors, and such right 
was not affected by a subséquent reeonveyance by the grantee to the 
bankrupt, nor did such reeonveyance, under the décisions of the state 
courts, revest the bankrupt with a right of homestead in the property, 
or to the crops growing thereon, at the time of the filing of his pétition. 

2. Same — Jurisdiction of Court of Bankruftct — Homestead Right of Wife. 

The claim of the wife of a bankrupt to a homestead right in property 
of her husband as against his trustée is one which a court of bankruptey 
is without jurisdiction to détermine in a case like the one at bar. 

In Bankruptey. 

The following is the opinion of D. L. Grayson, Référée: 

In this cause the petitioner, C. Tollett, flled his original pétition, scheduling 
neither realty, growing crops, nor beef eattle. At the first meeting of cred- 
itors the petitioner was examined by counsel for creditors in interest, and 
the following facts were developed: That on the 3d day of January, 1900, the 
petitioner and his wife conveyed his homestead to one O. P. Taylor, naming in 
the deed a considération of $500. His pétition in bankruptey was flled under 
date of February 26th, following. On or about lst of June, 1900, said Taylor 
reconveyed the real estate in question back to the petitioner, and by leave 
of the court granted at the creditors' meeting aforesaid this has been scheduled 
as an asset by amended pétition duly filed. The petitioner admitted on his 
examination that no considération in fact emanated from said Taylor to him, 
but that this transaction was voluntary; and it is évident from the proof that 
it was made purely for the purpose of hindering, delaying, and defrauding 
creditors. It is now insisted by the bankrupt's counsel that he, as well as 
his wife, is entitled to a homestead in the- aforesaid real estate, and that the 
same should be so adjudged as prayed in the amended pétition. It appearsi 
from the proof that the wife of the petitioner joined in the conveyance to 
Taylor in the manner prescribe'd by the state statutes, and the légal effect 
of such joinder was to transfer the homestead right under the well-settled 
rulings of the suprême court of Tennessee, regardless of any express waiver 
in the deed. This much is admitted, but it is contended by petitioner's coun- 
sel that the homestead revested in both petitioner and his wife upon the recoD- 
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veyance to them by Taylor. This would undoubtedly be true if the convey- 
anee in question had been orlginally free from taint of fraud, but, it being 
admitted that the conveyanee to Tay}or was without considération, and the 
proof showing the existence of debts at such time, and the wife having joined 
in that deed, and no réservation of sufftcient assets to pay said existing indebt- 
edness having been shown, said transfer was fraudulent in law, if not in fact, 
upon the part of t the bankrupt, and undér the authority of Cowan v. Johnson, 
reported in 2 Tenn. Cas. 41, I must hold that the reconveyance of said prop- 
erty back to the petitioner does not reyest the homestead right. The case 
in question holds "that the wife who Joins with her husband in a deed fraud- 
ulently convëylng his home and only property thereby parts with her right to 
homestead therein, and the fact that the land was afterwards fraudulently 
conveyed back to her will not entitle her to homestead." This is the syllabus 
of the décision. In the opinion Judge Lea says: "When she executed and 
acknowledged the deed, although fraudulently done by her husband, she there- 
by parted with the right to homestead, and the fact that the land was after- 
wards fraudulently conveyed back to her will not entitle her to homestead." 
This case is clted and approved by the court in the subséquent cases of Gibbs 
v. Patten, 2 Lea, 183; Ruons v. Hooke, S Lea, 305; Nichol v. Davidson Co., 
8 Lea, 395-398,— this latter case denying the suggestion that the cases in 2 
and 3 Lea had weakened the force of this opinion, but, on the contrary, show- 
ing that they were to be distinguished from Cowan v. Johnson, in that in 
the 2 and 3 Leà cases the wife had only accepted the beneflt of a fraudulent 
transfer, and had not joined in one. The argument by petitioner's counsel 
that the wife should not at least be deprlved of homestead in this land because 
the proof of her husband shows that ne did not explain to her the purport 
of the conveyanee is sufflciently met by the f acts in the décision quoted, and 
need not be f urthér noticed, except to say that, the wife not being bef ore the 
court, her right to homestead cannot be adjudicated. It is therefore held that 
petitioner is not entitled to a homestead In the realty scheduled in the amended 
pétition; and the trustée, at such time as due advertisement can be made and 
sale had, will sell the entire fee in this property. 

, With respect to the question of growing qrops it appears from the proof that 
they were planted before the fllfag of the pétition, but that since its filing the 
bankrupt has conserved them by services rendered looking to their préserva- 
tion from the éléments, etc. Having already held that the petitioner is not 
entitled to homestead, this disposed of the right of the petitioner to said crops 
as exempt property, because such right is legally predicated alone upon the 
theory that they be raised upon the homestead, and are exempt for such rea- 
son. The trustée will therefore be directed to take possession of such crops, 
and harvest the same; but they will, of course, be subject to such lawful 
liens as are recognized by the state law for supplies furnished, etc. Said 
liens must, however, be presented for adjudication and allowance in this court, 
the court having possession of the res in which thé lien is claimed. The 
bankrupt will also be entitled to reasonable compensation, to be flxed by the 

, court for services rendered In caring for said crops since the date of filing his 

.pétition. 

With respect to the seven head of cattle of the value of $20 each, which the 
proof shows were transferred by the bankrupt to his counsel as security for 
services in this bankruptcy proceeding, it is sufBcient to say that by virtue 
of the provisions of section 60d of the act the court can flx the compensation 
of counsel, but the excess must bé recovered by the trustée for the beneflt of 
the estate. I hâve no power to order counsel to surrender this property to the 
trustée, but will âx their fee for services In this matter, unless the same can 
be agreed on with the trustée, in which event the court will adopt such agreed 
figure, and any surplus remaining . must, In the event counsel décline to sur- 
render possession of said cattle to the trustée, be recovered by him by suit 
instltuted for such purpose. It is intimâted in the report of the trustée that 
the sum of $50 is ail that Is claimed by said counsel. If this be true, the 

; court will be pleased to hold that such sum is reasonable, and will so adjudge 
upon consent of parties. The application of the petitioner for the exemption 
of one of said cattle as exempt to him in addition to the one cow heretofore 
set apart to him by the trustée is declined. The petitioner, having given a 
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préférence by said transfer, is not now entitled to sald exemption out of 
property which may be reeovered by the trustée, and ne has, furthermore, 
waived his right to claim the same as exempt by not including the same in 
his claim for exemptions heretofore filed. See In re Friedrich, 40 C. C. A. 
378, 100 Fed. 284. The claim of Elijah ïollett, Sr„ to a flrst lien upon the 
seven head of cattle because he furnished the sum of $50 to the bankrupt 
for their purchase, will be denied, because there is no resulting trust in Per- 
sonal property. 

ïhis disposed of ail questions before the court in this matter, so far as I am 
at présent advised. 

W. B. Miller, for petitioner. 
J. B. Swafford, for creditors. 

CLAKK, District Judge. The sole question certified to me by the 
référée in this case, stated in his own language, is as follows: 
"Whether or not the petitioner is entitled to a homestead in the real 
estate set out in his amended schedule, and to the crops growing 
thereon at the time of filing his pétition." Upon the évidence dis- 
closed by the record, there can be no doubt that the conveyance made 
by the bankrupt of the land in which homestead is now claimed was 
fraudulent; certainly so in law, whatever might be considered true 
as a matter of fact. The conveyance was entirely voluntary. In 
this situation of affairs, when the bankrupt was duly adjudged such 
bankrupt, the right to set aside this conveyance and to recover this 
property and subject the same to the debts of the bankrupt's credit- 
ors became, by opération of law, vested in the trustée for the beneflt 
of such creditors, and the subséquent attempted conveyance by the 
fraudulent vende© back to the vendor had no effect on this right; and 
under the décisions of the suprême court of this state construing the 
homestead law the bankrupt, under such circumstances, is not, as 
against creditors, entitled to homestead. It is accordingly so ad- 
judged, confirming in that respect the view of the référée. The ques- 
tion debated whether or not the wife of the bankrupt has, by reason 
of joining her husband in the fraudulent conveyance, deprived herself 
of homestead, is a question not before this court, as the wife is not 
a party to the suit by any mode of service of process, actual or con- 
structive, and that question is accordingly left undecided. If the wife 
of the bankrupt should be duly advised that she may assert her home- 
stead right, notwithstanding the conveyance in which she joined, a 
remedy in the state court is open to her in that behalf according to 
the case just decided by the suprême court of the United States of 
Bardes v. Bank, 2 Nat. Bankr. N. 725, 20 Sup. Ct. 1000, 44 L. Ed. 1175. 
This court would be without jurisdiction of a suit by the wife claim- 
ing homestead against the trustée, and such a suit could only be 
prosecuted in the state court, unless, by consent, it should be prose- 
cuted in this court. Judgment will be entered accordingly. 
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In re MAHLER. 

(District Court, E. D. Michigan. November 6, 1900.) 

1. BANkritptct— PeoVàbIb Claims— Rent Accruing after Adjudication. 

Eent accruing under a lease after the lessee bas been adjudicated a 
bankrupt, is not probable against his estate under Bankr. Act 1898, either 
as a ûxed liability or an unliquidated claim. 

S. Same— Effect on Lease— Resumption of Possession bt Lessor. 

Where a lease of a store building authorized a re-entry by the lessor 
for nonpayment of rent, but contained no provision making the lessor 
agent for the lessee in respect to the premises, and after the bankruptcy 
of the lessee and the removal of his goods by his trustée the lessor at once 
relet the building temporarily, and subsequently for a term of years, his 
action amounted to an éviction of the bankrupt, which terminated the 
lease. 

In Bankruptcy. In the matter of the claim of Mrs. Adèle C. 
Thompson. On case certifiée! by référée. 

Moore & Moore, for petitioner. 

Dickinson, Warren & Warren, for trustée. 

Jonathan Palmer, Jr., for bankrupt. 

SWAN, District Judge. On October 1, 1895, the petitioning créd- 
iter made an agreement with the bankrupt to erect a four-story 
brick building to be used by Mahler for a retail grocery store, and 
to exécute to him a lëase of the premises for the term of five years 
and two months from March 1, 1896, rent payable monthly in ad- 
vance at the rate of $3,600 per annum, and after February 1, 1898, 
at the rate of $4,000 per annum. This lease was executed by the 
petitioner and aceepteâ by Mahler, who, upon the completion of the 
building, ehtered into possession, and occupied the same until Janu- 
ary 3, 1899, when, upon his own pétition, Mahler was adjudicated 
a bankrupt. March 11, 1899, the petitioner, Mrs. Thompson, filed 
a claim for rent due tô January 3, 1899, the date of adjudication of 
bankrupt^ and for repairs for which the lessee was liable under 
the lease, amôunting together to $442.69. This claim was duly 
allowed, and the flrst dividend pâid thereon. At the same time 
Mrs. Thompson also flled a contingent claim for $10,000, purporting 
to be founded upon thé covenahts contained in the lease executed 
by her to thé bankrupt. Thé bankrupt abandoned the leased prem- 
ises January 3, 1899» and has neither paid the rent which has ac- 
crued since thàttiine hor made provision to restore the premises to 
their condition, when he took possession. The lessor claims under 
thé covenânts of the lease the rent which has accrued since the 
bankruptcy and that accruing for the remainder of the demised 
term, thé sum ; M $9,333.33. The balance of the $10,000 is claimed 
"for other possible breaches of the covenants in said lease con- 
tained." The trustée of the bankrupt occupied the leased premises 
from January 3, 1899, the date of adjudication, to January 27, 1899, 
inclusive, and has paid the petitioner therefor the sum of $275, 
which is rental for the time of his occupancy at the rate provided 
in the lease; and delivered possession of the premises to the agent 
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of the lessor. Thereupon said agent rented the premises to Joseph 
L. Hudson, who had purchased a portion of the bankrupt's stock. 
Hudson paid rent to the agent for the flve days of his occupancy, 
viz. |55; and surrendered the premises to petitioner's agent. After 
Hudson vacated the premises, the store was rented a third time to 
one O. 0. Frederick, for a short period, who paid $100 to said peti- 
tioner for the rental thereof. August 15, 1899, Mrs. Thompson, the 
lessor, filed a pétition stating that there was due her absolutely 
upon the contingent claim previously flied the sum of $2,396.41, the 
covenanted rental of the premises to September 1, 1899, and asked 
that amount be "allowed as an absolute claim." A hearing was 
had before the référée upon tbis pétition of Mrs. Thompson for the 
accrued rental. The référée f ound : (1) That the lessor had not con- 
sented to the termination of the lease to Mahler; (2) that rent which 
accrued subséquent to the adjudication in bankruptcy was not a 
provable claim against the estate of the bankrupt; and (3) that the 
lessor's claim against Mahler individually for rent due after he was 
adjudicated a bankrupt is unaffected by his discharge. 
The lease to Mahler contains the folio wing clause: 

"Provided, that, If any rent shall be due and unpaid, or if default be made 
in any of the covenants or conditions herein eontained, then it shall be lawful 
for the party of the first part, her certain attorney, représentatives, agents, 
or assigns, to re-enter into and repossess the said premises, and the said party 
of the second part, and eaeh and every other occupant to remove and put out. 
And the said party of the second part hereby waives notice to quit, and de- 
mand of rent or possession, and ail other notices, in case he shall neglect or 
refuse to pay the rent specifled in said lease in accordance with the terms 
thereof." 

And also the following clause: 

"Said party of the second part hereby expressly agrées that he will not 
sell, assign, or transfer this lease, and that he will not sublet said premises 
hereby leased, nor any part thereof, without the written consent of the party 
of the first part indorsed thereon." 

Equivalent provisions are also eontained in the lease to Sullivan, 
hereinafter mentioned. 

The évidence and the flndings and order of the référée hâve been 
certified to this court for review under gênerai order 27 (32 O. C. A. 
xxvii., 89 Fed. xi.). Exceptions to the referee's flndings of fact 
and law hâve also been taken. Since the certification by the réf- 
érée, the parties hâve filed a stipulation by which it is admitted 
that on the 18th day of November, 1899, petitioner made a lease of 
the premises formerly leased to bankrupt to one. Roger J. Sullivan 
for the term of five years from and after the lst day of January, 
1900, at an annual rental of $3,000 per year. A copy of this lease 
is attached to the stipulation, from which it appears that petitioner 
has covenanted thereby that, if said Sullivan shall pay the rent 
above reserved in manner aforesaid, and observe, keep, and per- 
forai ail covenants and agreements, he "shall and may hâve, hold, 
occupy, possess, and enjoy the said demised premises with the ap- 
purtenances for and during the term aforesaid" (five years). It is 
also stipulated that Sullivan "has taken possession of said premises, 
and is now paying rent theref or to said petitioner [Mrs. Thompson] 
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in acco'rdance with the terms of said lease." The question pre- 
seïjted is whether the petitiôner has a provable claim under the lease 
agèïnst the estate of the bankrupt for the covenanted installments 
of rent acçruing after the lessee had been adjudicated. 

Séctioii 63 of the act of 1898 deflnes and classifies provable debts. 
Omittîng subdivisions 2, 3, 4, and 5, which are conceded to hâve no 
application to this case, it jiJrovides: 

"(a) Debts of the bankrupt "may be proved and allowed against his estate, 
which are: 

"(1) A fixefi llability as evidenced by a judgment or instrument in writing 
absolutely owing at the time of the filing of the pétition against him, whether 
then payable or not, with interest thereon which would hâve been recoverable 
at that date, or with a rebate of interest upon such as was not then payable, 
and did not bear interest, * * * 

"(b) Unliquidated claims against the bankrupt may, pursuant to application 
to the court, be liquidated In such inanner as it shall elect, and may thereafter 
be proved and allowed against bis estate." 

Subdivisions 2, 3, 4, and 5 of the section hâve no application to 
this case. It is argued for the petitiôner that the claim has become 
fixed, and is capable of definite computation, and, if presented be- 
fore a final dividend, should be allowed. Alternatively it is urged 
that it is an unliquidated claim, capable of valuation, and there- 
fore provable under thé last clause of section 63, cited supra. It is 
clear that the claim for future rent is not "a fixed liability * * * 
absolutely owing at the time of the filing of the pétition against 
him" (the bankrupt), because before thé day at which rent is cove- 
nanted to be paid it is in no sensé a debt. It is neither debitum 
nor solvendum; for, if the lessee is evicted before that day, it never 
becomes payable. Bordman v. Osborn, 23 Pick. 295; Savory v. 
Stocking, 4 Cush. 607; Deane v. Caldwell, 127 Mass. 242; Wilder 
v. Peabody, 37 Minn. 249, 33 N. W. 852; In re Commercial Bulletin 
Oo., 2 Woods, 220, Fed. Cas. No. 3,060. It is said by Chief Justice 
Gray in the case of Deane v. Caldwell: "It is not an existing de- 
mand, the cause of action for which depended upon a contingency, but 
the very existence of the demand depended upon a contingency." 
À covenapt to pay rent quart erly créâtes no debt until it becomes 
due, for before that timé the lessee may quit, with the consent of 
the lessor; or he may assign his term with his consent; or ne may 
be evicted by a title paramount to that of the lessor. In either of 
such cases he will be discharged from his covenant. Wood v. Par- 
tridge, 11 Mass. 488. It is not an unliquidated claim, capable of 
Valuation, which may bé proved and allowed after its amount has 
been ascertained. The gênerai intent of congress in the enactment 
of the statute was to make every debt and demand existing against 
the bankrupt at the time of his adjudication, which was recoverable 
either at law or in équity, provable in bankruptcy. This provision, 
however, is evidently intended to include and permit the proof of 
such claims then existing as are uncertain only in amount. Unlike 
the acts of 1841 and 1867, it does not expressly authorize proof of 
contingent claims; and, if it did, petitioners could not be classed 
in that category, for the reason stated in Deane v. Caldwell, supra, 
"that the very existence of the demand depended upon a contin- 
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gency"; or, to adopt the distinction between a provable contingent 
claim under the act of 1867 and one not provable, the former is pay- 
able on the happening of an uncertain event, but the sum to be paid 
is certain, while in the latter both the happening of the event and 
the amount to be paid are uncertain and contingent, and dépend on 
the time the event may happen. Wolf v. Stix, 99 IL S. 8, 25 L. Ed. 
309. In Kiggin v. Magwire, 15 Wall. 549, 21 L. Ed. 232, Eiggin was 
sued for damages for breach of a covenant of seisin in a conveyance. 
One Martin Thomas had owned the premises, to which his wife had 
never relinquished her right of dower. Kiggin pleaded in défense 
his discharge under the bankruptcy act of 1841, obtained in June, 
1843. Thomas, the former owner, died in 1848. In 1868, Magwire, 
who claimed under Riggin, was sued by Thomas' widow for the value 
of her dower, and the widow recovered. Magwire brought his action 
against Riggin for damages under the covenant of seisin, to which 
Riggin pleaded his discharge in bankruptcy. The question was 
whether Riggin was discharged from this demand by his discharge 
in bankruptcy in 1843. This depended upon the question whether 
the claim could hâve been proved against him in the bankruptcy 
proceedings. The fifth section of the bankruptcy act of 1841 pro- 
vided as follows: 

"AU créditera whose debts are not due and payable until a future day, ail 
annuitles, holders of bottomry and respondentia bonds, holders of policies of 
insurance, sureties, indorsers, bail, or other persons having uncertain or con- 
tingent demands against such bankrupt, shall be permitted to come in and 
prove such debts and claims under the act, and shall hâve a right, when those 
debts or claims become absolute, to hâve the same allowed them; and such 
annuities and holders of debts payable in future may hâve the présent value 
thereof ascertained under the direction of such court, and allowed them ac- 
cordingly, as debts In praesentl." 

The court held, in an opinion by Mr. Justice Bradley, as follows: 

"It is argued that under the right given by the fifth section of the bank- 
ruptcy act of 1841 to prove 'uncertain and contingent demands,' the claim in 
this case could hâve been proven under the act. But the better opinion is 
that, as long as it remained wholly uncertain whether a contract or engage- 
ment would ever give rise to an actual duty or liability, and there was no 
means of removing the uncertainty by calculation, such contract or engage- 
ment was not provable under the act of 1841. See 1 Smith, Lead. Cas. p. 
1251, notes to Mills v. Auriol, by Hare. In 1843, Martin Thomas was still 
living, and there was no certainty that his wife would ever survive him. It 
was uncertain whether there would ever be any claim or demand. On what 
principle, then, could the covenant hâve been liquidated, or reduced to présent 
or probable value? If an action at law had been brought on the covenant 
at that time, nominal damages at most, if any damages at ail, could hâve been 
recovered. It did not come within the category of annuities and debts payable 
in future, which are absolute, existing claims. If it had come within that 
category, the value of the wife's probability of survlvorship after the death of 
her husband might hâve been calculated on the principles of life annuities. 
Had a proposition for a compromise of her right been made between her and 
the owner of the land, such a mode of estimation would hâve been very proper. 
But, without authority from the statute, the assignée would not hâve been 
justified in receiving such an estimate and making a dividend on it It is un- 
necessary to review the authorities pro and con on the subject. They are 
quite numerous, and are mostly cited in the note of Mr. Hare, above referred 
to. The case is so clear that we hâve hardly entertained any doubt about it." 
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.'"$& «tctof 1841 was alsô construed in Bosler v. Kuhn, 8 Watts & 
8. 183 j Savbry t. Stocking, 4 Cush. 607,-— in both of which cases 
it Was helâ, notwithstanding the ample authority it gave to prove 
contingent debts and for their valuation, that rent accruing after 
the adjudication was not provable as a contingent debt. 

In 5|~ ; parte Houghton, 1 Low, 554, Fed. Cas. No. 6,725, it was 
beld thftt a claim for rent accruing after an adjudication could not 
be héld èjther as a debt or unliquidated damages, under the act of 
1867. îhè éléments of uncertainty in point of time, amount, and 
contingénçies prevent the liquidation of the claim, or the ascertain- 
meht of îts présent or future value. 

In Bqsjer v. Kuhn, supra, Gibsbn, C. J., said: 

"A relit: service 1s not a debt, and a covenant to pay it is not a covenant to 
pay a debt, It is a security for the performance of a collatéral act. The 
annual payments spririg into existence, and for the flrst time become debts, 
when they are demandante; for, while they are growing due, the landlord has 
no property in anything distinct from the corpus of the rent or the realty of 
which they are the product; and the fruit must be severed from the tree 
which bears it before it can become Personal property and a chose in action. 
A debt is an entjre thirig, although it be payable by installments; and to admit 
it to be proved when thus coDstituted would require the installment to be com- 
bined by a penalty, such as formerly was called in aid of an annuitant, or eise 
to be Consolidated by the contract. To whatever length the law may go for 
the pùrpoSe- of liquidating a contingent demand, it must necessarily stop 
short when the demand is not only uncertain in itself, but incapable of being 
reduced to a certainty." 

Note to Mills v. Auriol, 1 Smith, Lead. Cas. p. 1251. 

Although this construction of the act of 1898, if correct, author- 
izes the rejection of the petitioner's claim, another ground of dé- 
fense is insisted upon by the trustée, founded upon the practical 
acceptance of the surrender of the premises by the lessor, and evi- 
denced by the renting thereof to Hudson, Frederick, and the trustée, 
and later to Sullivan for a terni of years from November 18, 1899. 
While nothing can be pfedicated upon the action of the lessor in 
permitting the océupancy of the premises by the trustée, as the lat- 
ter had a reasonable time to elect whether he would accept the lease 
or not, and could not be chargea with its acceptance by reason of 
the goods remaining in the leased premises after the bankruptcy, 
yet the renting of tne premises to Hudson, Frederick, and later to 
Sullivan for a term of years, was a practical éviction of the lessee, 
terminating his interest under the lease, and authorized by its tenus. 
As is said by Judge Lowell in Ex parte Houghton, supra: 

"The petitioners hâve availed themselves of the power of re-entry, and hâve 
put an end to the estate of the bankrupt, and repossessed themselves 'as 
of their former estate.' Such an entry is an éviction, and puts an end to the 
rent by opération of law. * * * They cannot be heard, after they hâve 
entered, and exercised ail acts of ownership, and relet the premises, to say 
that they hâve not entered as iessors nor to repossess the premises, but merely 
as agents of the lessee, and io save the estate from wa'ste. We hâve already 
seen that this lease conf ers no power or agency upon the petitioners in this 
matter, and their entry must be taken to be according to their right. It is 
immaterial whether the bankruptcy was the breach for which they entered. 
It is enough thàt they havè entered lawfùlly, and hâve ended the term and the 
rent together. If the lease had been valuable, and they had relet the shop 
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for an lncreased rent, I do not see how the assignée could hâve made any 
valid objection to the re-entry." 

The lease in the case at bar did not authorize the lessor to act 
as agent for the lessee. The facts of this case are nearly parallel 
with those in Day v. Watson, 8 Mich. 535, where the tenant gave the 
key of the demised premises to the agent of the lessor, and surren- 
dered possession. The lessor brought an action for the rent accru- 
ing during the agent's possession. The court said: • 

"There is no proof in the case from winch an inference can be legitimately 
drawn that the entry of défendant in error was by consent of her tenant, or 
under any arrangement with them. This being so, and the entry followed 
by continued possession whieh was inconsistent with the time assured to the 
tenants under the lease, that possession amounted very clearly to an éviction. 
If she [the lessor] be regarded as entering on conditions broken, that would 
signify an intention to terminate the lease entirely. If she regarded the lease 
as still eontinuing, the right to rent was suspended during the occupancy. In 
the absence of any évidence showing an understanding with the tenant, she 
had no right to reassume possession whether the premises were vacant or 
not, if she designed to regard the lease as eontinuing." 

See, also, Deane v. Caldwell, supra, as to the effect of lessor's 
unqualified acquiescence in the surrender of the lease. See, also, Gray 
v. Ice-Cream Co., 162 N. Y. 388, 56 N. E. 903. 

As there is no évidence that the lessor restored or surrendered 
the possession to the bankrupt, it must be presumed that her pos- 
session continued until the démise to Sullivan, who is now in occu- 
pancy thereof, under the lease made by the lessor. Petitioner there- 
fore has no légal or équitable claim against the bankrupt's estate 
under the covenants of the lease. 

Other questions hâve been argued by counsel, and authorities cited, 
which it has not been considered necessary to examine. The only 
question calling for décision is that upon the character of peti- 
tioner's claim. Whether the bankrupt remains liable under the cov- 
enants of his lease, and, if so, to what amount, notwithstanding his 
discharge, is not decided. The conclusion of the référées that peti- 
tioner's claim is not provable against the bankrupt's estate is ap- 
proved. 

105 F.— 28 
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AMERICAN GRAPHOPHOXE CO. v. NATIONAL GRAMOPHONE CO. et al. 

(Circuit Court, S. D. New York. December 11, 1900.) 

Patents— Suit for Infbingement— Withdraw al ôp Défense. 

One who is not a party to a suit for infrlngement, but has become privy 
to it by assuming the défense under an agreement to protect the défend- 
ant, may withdraw from the prosecution of the défense, and the appear- 
ance entered, for défendant by its counsel, at any time; but pleadings 
and évidence already on file or in the hands of offlcers of the court, wheth- 
er examiner, master, or clerk, cannot be withdrawn. 

Pétition of the Berliner Gramophone Company and the United 
States Gramophone Company to withdraw answer and testimony in- 
troduced by it on behalf of the défendant Seaman, under contract to 
défend. 

The bill in equity in this case was filed December, 1898, to restrain the 
défendants from infringing letters patent of the complainant Nos. 341,214, 
issued May 4, 1886, to Bell and Tainter; 341,288, issued May 4, 1886, to 
Sumner Tainter; 375,579, Issued December 27, 1887, to Charles Sumner Tainter, 
—ail beingifor improvements relating to graphophones. An answer on be- 
half of the défendants was filed shortJy thereafter by counsel retained by the 
Berliner Gramophone Company, which was not a party défendant. At the 
time of the filing of the bill of complaint, Frank Seaman, one of the défendants, 
had a contract with said Berliner Gramophone Company by which the said 
Seaman was made the sole selling agent of the said Berliner Gramophone 
Company, and by which contract it was obligated to défend the said Seaman 
in any suits for infringements which might be brought against him by reason 
of his selling the gramophohes and gramophone goods of the Berliner Gramo- 
phone Company. The Berliner Gramophone Company, in co-operation with 
the United States Gramophone Company, its licensor, thereupon undertook 
and carried on the défense of the said suit against the said Seaman by 
its own counsel, at its own expense. On or about the 5th day of May, 1900, 
a consent decree, without the knowledge of the Berliner Gramophone Com- 
pany, was entered by the National Gramophone Company with the connivance 
and knowledge of the said Seaman, as alleged by the petitioners, for the pur- 
pose alleged, of mjuring the business of the Berliner Gramophone Company. 
After the date of the said consent decree no further testimony was taken by 
the said Berliner Gramophone Company on behalf of the défendants. On 
July 26, 1900, the Berliner Gramophone Company notifled the said Frank Sea- 
man of the termination of its contract with him, by reason of certain alleged 
breaehes on the part of the said Seaman; and about this time the said Seaman 
instituted suit in the Uniteti States circuit court for the Western district of 
Virginia to restrain the Berliner Gramophone Company from terminating its 
contract. On October 19, 1900, the American Graphophone Company secured 
an order limiting the time of the défendant Seaman for completing his testi- 
mony; and on November 16, 1900, the Berliner Gramophone Company and the 
United States Gramophone Company, the petitioners in this motion, presented 
their pétition praying for leave to Withhold ail testimony from the case taken 
by it at its expense on behalf of the défendant Seaman, and to withdraw the 
answer filed, and also the appearances of its counsel which had been entered 
for the défendant Seaman. The défendants' testimony taken before a notary 
had not been filed in the office of the clerk of the court. For former opinion, 
see 90 Fed. 824. 

Philip Mauro and C. A. L. Massie, for complainant. 
Horace Pettit, Howard W. Hayes, and Charles E. Mitchell, for 
petitioners. 
Waldo G. Morse, for défendant Seaman. 
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LACOMBE, Circuit Judge. The situation in this case is as fol- 
io ws: The plaintif: contends that both défendants infringe its pat- 
ents. The défendant Seaman has or had a contract with the Ber- 
liner Gramophone Company, under which they undertook to défend 
him, should he be sued for infringement because of bis handling the 
instruments of the Berliner Company. This latter company there- 
fore entered upon the défense of this case in behalf of Seaman, and 
has taken considérable testimony. Recently the défendant National 
Gramophone Company has conceded infringement, and allowed a 
decree to be entered against it. Moreover, quarrels hâve arisen be- 
tween Seaman and the Berliner Company, and their relations are 
greatly strained. Under thèse circumstances the Berliner Company 
(which never was made a party to the suit) desires to withdraw from 
the further prosecution of the défense, in order that the final ad- 
judication in this suit may not hâve the effect in other litigations of 
a décision against a privy who had the opportunity to défend, and 
who did défend. To this there can be no possible objection. In- 
deed, it was wholly unnecessary to apply to the court for leave to 
withdraw from the prosecution of Seaman's défense; it being a mat- 
ter entirely betwixt the Berliner Company and himself. Neverthe- 
less it was perhaps désirable for the Berliner Company to make it 
thus a matter of record, so that their position in the future litigation 
between the parties tq the suit might not be misunderstood. It fur- 
ther asks leave to withdraw the answer now on file, and the proofs 
presented by the petitioner, and that petitioner's counsel, who hâve 
appeared for said défendant Seaman, may be allowed to withdraw 
such appearances. As to the withdrawal of appearances of counsel, 
the application is granted, with the proviso that such withdrawal 
be not operative until 10 days from the date of the entry of this or- 
der, so that opportunity may be afforded to Mr. Seaman to retain 
other counsel to appear for him. Documents already on file, how- 
ever, or in the hands of offlcers of the court, whether examiner, 
master, or clerk, may not be withdrawn from the files. Therefore 
the motion as to the answer and as to any proofs that hâve been filed 
is denied. As to the proofs which hâve been taken in the case, but 
hâve not yet corne within the custody of the court, this court has 
nothing to do with them. Withdrawing, as they do, from the case, 
the Berliner Company, and the counsel with which it supplied Mr. 
Seaman, are under no obligation to file anything which they hâve not 
yet filed. Much of the testimony, however, it may be supposed, has 
been taken down stenographically, and transcript written out for 
both sides. What shall be done touching this testimony — whether 
it shall be, by assent of both parties to the continuing litigation, here- 
after filed as a part of the defendant's testimony, or whether it shall 
become the subject of some motion by one side or the other — is a 
matter which the court is not now called upon to décide. Certainly 
it has no power to require the complainant to deliver up to the Ber- 
liner Company the transcripts of the testimony which the complain- 
ant already has, or to assent to their destruction. 
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THE LANSDOWNB. 

THE W. B. MORLEY. 

(District Court, E. D. Michlgan. October 29, 1900.) 

1. Collision— Absence of Lights— Weight of Evidence. 

In a suit for collision in the nighttime, where the offlcers on watch on 
one of the vessels and her lookout testify that no colored side light was 
visible on the other vessel, until immediately before the collision, to indi- 
cate that she was in motion, or her course, and there is nothing to indi- 
cate négligence on their part, and the management of their vessel was 
consistent with such fact, but directly contrary to the navigation rules 
and the practice of good seamanship if such light were seen, their testi- 
mony is entitled to greater weight than that of casual observers who had 
no mlerest in the matter. 

2. Samb— Failure to Observe Kulks— Presumption of Fault. 

Under the décisions of both English and American courts, where a ves- 
sel has disregarded a rule of navigation, it is incumbent on her to show, 
in case of collision, that the violation of the statute not only did not con- 
trîbute to the collision, but coula not hâve done so. 
8. Samb— Steamers Cbossing— Evidence Conbtdered. 

A collision which occurred in the nighttime on the Canadian slde of the 
Détroit river, between a steam ferryboat on her way down from Windsor 
to Détroit and a steamer passing up the river, held to hâve been due 
solely to the fault of the ferryboat in failing to comply with the Canadian 
navigation rules as to the position and character of her bright lights, or 
to signal when within sight of the other vessel, as required by such rules, 
and, chiefly, in failing to display her red pprt light until immediately. before 
the collision. She was a double-ended vessel, and carried two sets of 
colored lights, which closedby métal scrëens; the custom being, when 
leaving her slip, for the watchman to close the lights on the end which 
was, for the time being, the stern, and open the others. The weight of 
évidence tended to show that on this occasion the port light was either 
not opened until the vessels were near together, or that it was only par- 
tially opened, so that It could be seen but a short distance; in conséquence 
of which, in connection with her failure to signal, and thé numeroùs lights 
in thé city behind her, the offlcers and lookout of the other vessel were 
unable to make her out until near, and then supposed her to be stationary, 
until too late to avoid.the collision. •.,.,,.; 
4. Samb^Contributory Fault. 

The other vessel wàs not guilty of contributory fault in passing up within 
600 or 700 feet of the store, it appearingHhat she Tvas seen by the ferry- 
boat when half a mile distant, nor in failing to sooner signal under the 
circumstances showri,: nor because, when a few lengths distant, she sig- 
naled.ber intention to, ipass to port, which was contrary to the rules 
when a vessel was aPPFoaching on her starboard hànd; since she was 
justifled In the supposition that the object seen nearly ahead was sta- 
tionary. 

In Admir&lty. Lib^l •-. amd cross libel for collision. 

F. H. Canfleld and H. D. Goulder, for the W. B. Morley. 
John C. Shaw and Alfred Russell, for the Lansdowne. 

SWAN, District Judge. About 12 -.30 a. m., Augnst 6, 1899, the car 
ferry Lansdowne, while on her trip from the slip at Windsor for her 
slip at 18£ street, Détroit, came into collision with the steamer W. B. 
Morley, coal laden, and bound up the Détroit river. The car ferry 
is a registered Canadian steam vessel, 318 feet long, 41 feet beam, 
and at the time of the collision was fully laden with freight cars. 
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The Morley is an enrolled and licensed American steamer, 275 feet 
long, and of 2,000 tons burden, and was laden with a cargo of coal. 
The night was starlit, and the weather clear. The collision oc- 
curred about 600 or 700 feet from the Canadian dock line, and about 
abreast of a point between Church and Bruce streets, of Windsor, 
wholly within Canadian waters. Both vessels were so badly dam- 
aged that the Morley sank in the river before reaching the dock on 
the American side. The Lansdowne settled on the bottom after 
returning to her slip at Windsor. The regular course of the Lans- 
downe between her Windsor slip and that at the foot of 18£ street, 
Détroit, was about W. £ S., or W. by S. The Morley's course was 
about E. by N. \ N., which brought her about 600 or 700 feet from 
the Canadian dock line. The locality of the collision makes ap- 
plicable the Canadian navigation act (as amended by the order in 
council of February 9, 1897), constituting chapter 79 of the Kevised 
Statutes of Canada. The following sections of that act, which is 
entitled "An act respecting the navigation of Canadian waters," are 
relied upon as deflning the obligations of the vessels. The interpré- 
tation clause of the act (section 1, par. "C") déclares that : 

"The expression 'steam-ship' or 'steam-boat' includes every vessel propëlled 
wholly or in part by steam or by any machinery or power other than salis 
or oars;" 

"Sec. 2. The following rules with respect to lights, fog signais, distress sig- 
nais, steering and sailing, and rafts shall apply to ail the rivers, lakes and 
other navigable waters within Canada, or within the jurisdiction of the Parlia- 
ment thereof,— that is to say: 

"Preliminary. In the following rules, » » * every vessel under steam, 
whether under sail or not, is to be considered a steam-vessel." 

"The word 'steam-vessel' shall include any vessel propëlled by machinery." 

Thén folio w the rules concerning lights, etc., prefaced by this pro- 
vision: 

"The word 'visible' in this raie when applied to lights shall mean visible on 
a dark night with a clear atmosphère." 

"Article 1. The rules concerning lights shall be complied with in ail weather 
from sunset to sunrise, and during such time no other lights which may be 
mistaken for the prescribed lights shall be exhibited." 

"(e) A steam-vessel when under way may carry an additional white light 
similar in construction to the light mentioned in subdivision (a). Thèse two 
lights shall be so placed in line with the keel that one shall be at least 15 feet 
higher than the other, and in such a position with référence to each other that 
the lower light shall be forward of the upper one. The vertical distance be- 
tween thèse lights shall be less than the horizontal distance." 

"Art. 18. When two steam vessels are meeting end on, or nearly end on, so 
as to involve risk of collision, each shall alter her course to starboard, so that 
each may pass on the port side of the other." 

This article only applies to cases where vessels are meeting end 
on, or nearly end on, in such a manner as to involve risk of colli- 
sion; and does not apply to two vessels which must, if both keep 
on their respective courses, pass clear of each other. The only cases 
to which it does apply are when each of the two vessels is end on, 
or nearly end on, to the other; in other words, to cases in which, by 
day, each vessel sees the mast's of the other in a line, or nearly in 
a line, with her own; and, by night, to cases in which vessel is in 
such a position as to see both the side lights of the other. It does 



438 105 FEDERAL REPORTER. 

not apply, by day, to cases in which a vessel sees another ahead 
crossing her own course; or, by night, to cases where the red light 
of one vessel is opposed to the other, or where the green light of one 
vessel is opposed to the green light of the other, or when a red light 
without a green light or a green light without a red light is seen 
ahead, or when both green and red lights are seen anywhere but 
ahead. 

"Art. 2. A steam vessel when under way shalï carry: (a) On or in front 
of the foremast, or if a vessel Without a foremast, then In the forepart of the 
vessel, at a height above the hull of not less than 20 feet, and if the breadth of 
the vessel exceeds 20 feet» then at a height above the hull not less than such 
breadth, so, however, that the light need not be carried at a greater height 
above the hull than 40 feet, a bright white light, so constructed as to show 
an unbroken light over an arc of the horizon of 20 points of the compass, so 
flxed as to throw the light 10 points on each side of the vessel, viz: from right 
ahead to 2 points abaft the beam on either side, and of such a character as to 
be visible at a distance of at least flve miles. On the port side, a red light 
so constructed as to show an unbroken light over an arc of the horizon of 10 
points of the compass, so fbsed as to throw the light from right ahead to 2 
points abaft the beam on the port side, and of such a character as to be visible 
at a distance of at least two miles." 

A like requirement is made for the starboard light. 

"The said green and red side lights shall be fltted with inboard screens pro- 
jecting at least three feet forward from the light, so as to prevent thèse 
lights from being seen across the bow." 

"Art. 19. When two steam vessels jare crossing, so as to involve risk of colli- 
sion, the vessel which has the other on her own starboard side shall keep out 
of the way of the other." 

This is identical with rule 18 of the White law (28 Stat. 648). 

"Art. 21. Where by any of thèse rules one of two vessels is to keep out of 
the way, the other shall keep her course and speed. Note,— when, in consé- 
quence of thick weather or other causes, such vessel flnds herself so close 
that collision cannot be avoided by the action of the giving-way vessel alone, 
she also shall tsike action as will best aid to avert the collision." 

Excepting this note, this rule is, in substance, rule 20 of the White 
law. 

"Art. 22. Every vessel whlch is dirëcted by thèse rules to keep out of the way 
of another vessel shall, if the ciroumstances of the cause admit, avoid crossing 
ahead of the other. 

"Art. 23, Every steam vessel which is dirëcted by thèse rules to keep out of 
the way of aftother vessel shall, on approachlng her, lf necessary, slacken her 
speed or stop or reversé." 

This is rule 21 of the White law. 

"Art. 25. In narrow channels every steam vessel shall, when lt is safe and 
practicable, keep to that side of the fairway or midchannel which lies on the 
starboard side of such vessel." 

"Art. 27. In obeying and construing thèse rules, due regard shall be had to 
ail dangers of navigation and collision, and to any spécial circumstances which 
may render a departure from the above rules necessary in order to avoid 
immédiate danger." 

This is identical with rule 27 of the White law. 

"Sound Signais for Vessels in Sight of One Another. 
"Art 28. The word 'short-blast' used in this article shall mean a blast ot 
about one second's duration. When vessels are in sight of one another, a 
steam vessel under way, in taking any course authorized or required by thèse 
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rules, shall îndicate that course by the following signais on her whistle or 
siren, viz.: One short blast to mean: 'I am directing my course star-board.' 
Two short blasts to mean: 'I am directing my course to port.' Three short 
blasts to mean: 'My engines are going full speed astern.' 

"Art. 29. Nothing in thèse rules shall exonerate any vessel or the owner, or 
master, or crew thereof, from the conséquences of any neglect to carry lights 
or signais, or of any neglect to keep a proper look-out or of the neglect of 
any précaution which may be required by the ordinary practice of seamen, or 
by the spécial circumstances of the case." 

"Sec. 5. If, in any case of collision, it appears to the court before which 
the case is tried, that such collision was occasioned by the non-observance 
of any of the rules prescribed by this act, the vessel or craft by which such 
rules hâve been violated shall be deemed to be in fault; unless it can be shown 
to the satisfaction of the court that the circumstances of the case rendered a 
departure from the said rules necessary. 43 Vict. c. 29, § 6." 

"Sec. 9. When foreign ships are within Canadian waters, the rules for pre- 
venting collisions prescribed by this act, and ail provisions of this act relating 
to such rules, or otherwise, relating to collisions, shall apply to such foreign 
ships; and in any case arising in any such court of justice in Canada concern- 
ing matters happening within Canadian waters, foreign ships shall, so far as 
regards such rules and provisions, be treated as if they were British or Cana- 
dian ships. 43 Vict. c. 29, § 11." 

The provisions of the White law, so called, regulating navigation 
on the Great Lakes and their Connecting and tributary waters, 
which took effect March 1, 1895, and rule 2 and rule 7 of the Amer- 
ican pilot rules for the Great Lakes and their Connecting tributary 
waters, hâve also been referred to in argument. But, as the case is 
controlled by the Canadian statutes, they hâve not been considered 
where they differ from the foreign code. The Lansdowne, being a 
Canadian vessel, was subject to the law of her flag; and under its 
requirements, because of her beam, should hâve carried a bright 
white light 40 feet above her hull, having a range of illumination of 
10 points, as required by article 2 of the Canadian statute. She 
carried instead the lights prescribed by rule 7 of the American pilot 
rules for double-ended ferryboats. Thèse were but 32 or 33 feet 
above her hull. The faults charged against the Lansdowne are: 
(1) Failure to exhibit her lights; (2) the lack of proper officers and 
crew; (3) failure to maintain a lookout; (4) for not sounding a whis- 
tle at the proper time; (5) for not checking her speed or stopping 
when risk of collision was évident. The flrst three spécifications of 
fault against the Morley are identical in substance with those made 
against the Lansdowne. The remaining spécifications in the cross 
libel charge: (4) That, the vessels being on cross courses, the Mor- 
ley, having the Lansdowne on her own starboard side, did not adopt 
timely measures to keep out of the way of the Lansdowne. (5) For 
attempting to force the Lansdowne out of her course, and calling 
upon her for an impossible maneuver in order to let the Morley cross 
ahead of the former when the vessels were close together. (6) For 
wrongfully attempting, when the vessels were in close proximity, to 
cross the Lansdowne's course ahead of that vessel, instead of wait- 
ing, if necessary, or porting her wheel so that she might pass on the 
port side of and under the Lansdowne's stern. (8) For not passing 
between the Lansdowne and the Canadian shore. (9) In proceeding 
on her adopted course up the river, close to the Canadian docks, at 
an excessive and dangerous speed. (10) For adopting an unusual 
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and âajigélïms course next to the Canadian docks, where her lights 
were;lil]|iè to r fce hidden or conîûsed with lights on the docks and on 
the shore, and at a place where ferryboats are continually putting 
out and crossing the river. 

The Lansdowne is what is termed a double-ended ferryboat. On 
her main dèck are two tracks, upon which, at her slips in Détroit and 
Windsor, cars are run over her bow proper. At her stern are bum- 
pers at the end of each track to prevent further movement of the cars 
astern. When running up the river from Détroit to her Windsor 
slip, she proceeds bow first. On the return trip to her Détroit slip, 
she moves down the river stern first, under engine signais of two 
bells, until she has arrived at a point where her bow ean be swung 
into the slip. She carries two sets of colored lights, and has two 
pilot houses, one forward and aft, set upon the bridge. The lights 
are placed six or seven feet outboard from each side of the pilot 
house, and were properly fitted with inboard screens of the f ull régu- 
lation size. They had, however, an additional appliance to dispense 
with the necessity of shifting them each trip from one end to the 
other of the steamer, consisting of a metallic cylindrical shield of 
about the same height as the light, but of greater diameter, permit- 
ting it to be revolved freely around the lights, which it inclosed. 
This shield had an opening somewhat larger than the lens of the 
lights. It was the watchman's duty, preparatory to the return trip 
for her slip at 18£ street, Détroit, to adjust this shield on each for- 
ward light so as to close the light, and to open the lower lights by 
bringing the opening of the shield in front of the lens. There was 
also an opening about 2J inches in diameter through the inner side 
of the screen board, a f ew inches in front of the light, through which 
the gleam of the light could be seen by those in the pilot house, if 
the lens was either fully opened or not completely closed. The 
Lansdowne, while in her slip at Windsor, lay with her stern about 
30 feet further out in the stream than her bow, heading about on her 
course to her Détroit slip. Her master, before entering the pilot 
house to give the starting signal, went to the outer side of the bridge, 
— that is, on the starboard side of the boat when she is running down 
stream,— and looked down the river, before giving the starting signal. 
From that point his range of vision was limited, and he saw no ves- 
sel coming up. Before the steamer started from her slip, the master, 
in accordance with his custom, went into the pilot house at the upper 
end of the boat. Bassett, the wheelsman, Pierce, the watchman, and 
Prior, the assistant wheelsman and lOokout, were on the main deck 
at this time. The first two were handling the apron and adjusting 
the clamps, preparatory to moving out of the dock. When this was 
done, the wheelsman signaled from the main deck to the master, who 
then sounded two short and smothëred blasts of the whistle as a 
signal to the assistant wheelsman, who was on the main deck at the 
lower end of the boat, to cast off the line. This done and reported, 
the master gave the signal to work the port engine. When the 
steamer had cleared the slip, the current had a tendency, aided by 
the port wheel, to swing her somewhat to starboard. There was no 
one in the pilot house on the down-stream end of the boat when the 
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port engine was started. After casting off the Une, the assistant 
wheelsman took the wheel in that pilot house. After starting the 
port engine, the master of the Lansdowne went irom the forward 
pilot house to that at the downstream end. To do this he had to 
walk from his station at the bell pull in the pilot house, some 12 
feet, to the head of a stairway of 12 steps, which brought him to the 
upper deck at a point about 270 feet distant from a like stairway lead- 
ing to the pilot house at the downstream end. From the top of that 
stairway it is 12 feet to his post in the after pilot house, which is 
about 330 feet from his flrst position. Until his arrivai there was no 
officer at the downstream end of the steamer, and no one in that pilot 
house except the assistant wheelsman, who also bore the title of 
lobkout, but was without other nautical expérience than such as 
could be acquired by shifting the wheel under orders, casting off the 
Unes, and loading and unloading cars. The range of his duties and 
his position in the pilot house disqualified him as lookoutman. 
The Northern Indiana, 3 Blatchf. 104, Fed. Cas. No. 10,320; The Otta- 
wa, 3 Wall. 273, 18 L. Ed. 165. By the time the master had reached 
his post in the lower pilot house, the Lansdowne had got about 
abreast of the ferry dock at the foot of Ouellette avenue, or a little 
below that point, a distance of 500 or 600 feet from her slip. At this 
point he started the starboard engine. At an ordinary walking gait, 
he must hâve taken a minute and a half to reach the pilot house 
on the down-stream end, after he rang the port engine bell. Bassett, 
the wheelsman, got there just before the master's arrivai. The dis- 
tance from the Lansdowne's slip to the place of collision is about 1,800 
feet. When abreast of the ferry dock, the master saw the Morley 
showing green and white lights. He kept on his course without sig- 
naling her until the Lansdowne was just below the lower ferry dock 
at the foot of Ferry street, which is about 1,000 feet below the Lans- 
downe's slip, when he sounded a one-blast signal, and ordered the 
wheelsman to port a little. He states that, if the vessels had kept 
their respective courses, they would hâve passed in safety port to 
port; that his signal of one blast was answered by the Morley with 
two blasts in such time that, as he states, "I was in no particular 
uneasiness about coming together," although the vessels were then 
not over the length of the Landsdowne apart. Thereupon he rang 
the bell to stop both engines, but did not reverse, because he had not 
time. He states that the speed of the. Lansdowne was then 4 or 5 
miles an hour. The current of from 1J or 2 miles an hour would in- 
crease that to at least 6 miles an hour. The boats came together, 
the bow of the Morley penetrating the stern proper or lower end of 
the Lansdowne several feet at an angle of 22 deg., as estimated by 
the master of the Lansdowne, or, as claimed by libelants, 15 deg. 
The photographs of the Lansdowne and Morley taken shortly after 
collision tend to corroborate the libelants' estimate. The master of 
the Lansdowne testifles that she went straight down the river out 
of her slip on her usual course; that when she was opposite Ferry 
street he saw the lights of the Morley about 1,200 or 1,500 feet down 
the river, and that he had seen thern from the time he was abreast 
the ferry dock at the foot of Ouellette avenue; that he ran a minute 
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and a half with her lights in view before signaling her, and that the 
steamers were probably only 800 or 900 feet apart when he gave the 
signal ôf one blast,— the Lansdowne being then about 600 feet out 
from the dock line on her usual course, and the Morley then begin- 
ning to show both her lights. The speed of the Morley, it is admit- 
ted, was about 1\ miles an hour by the land; that of the Lansdowne, 
with the current, probably 6 miles an hour at least. The combined 
speed of the vessels was therefore nearly 14 miles an hour, or about 
1,200 feet per minute. 

It is charged as a fàult on the part of the Morley that her course 
was dangerously near the shore, and imperiled vessels and ferries 
whose track it crossed. ; The proofs fail to sustain this contention. 
The collision is in no way ref érable to the proximity of the Morley's 
course to the Canadian shore. 

Two questions arise in this case which are the subject-matter of 
directly conflicting testimony. The master and crew of each vessel 
testify that their own steamer sounded the first signal. Eleven wit- 
nesses on the part of the Lansdowne are confronted upon this issue 
by 11 equally crédible witnesses who testify as positively that the 
Morley's signal of two blasts was first given. It is unnecessary to 
détermine this issue. The case must be decided upon other grounds. 
There is much force in the suggestion that the signais sounded by 
the two steamers were independent, and the évidence is satisfactory 
that neither steamer made any change of course because of the signais 
of the other. The Morley's version of the circumstances which led 
to the collision contradicts in every material point that given in sup- 
port of the Lansdowne's case. The pivotai question in the case is 
that relatiug to the port light of the Lansdowne. The libel charges, 
and libelants' proofs tend to show, that when the Morley was on the 
described course "her watch discovered on the water, and not a great 
distance ahead, hearly, but somewhat inside and to the starboard of, 
the course of said steamer, a dark object showing no lights of any 
kind which were visible to thè men on said steamer, and which object 
had not and did not give any signal or indication of being a steamer 
navigating. The Morley promptly sounded a signal of two blasts, 
indicating an intention to beep outside, whereupon the dark object, 
which proved to be the said car ferry Lansdowne, * * * replied 
with a signal of one blast, and suddenly exhibited a red light. The 
Morley, not having changea her course, at once stopped, and reversed 
her engines, and backed strong; * * * but the Lansdowne, ap- 
parently without checking her speed or stopping, * * * came 
on, and struck the bows of the Morley nearly stem on, and crushing 
them in," etc. The deck watch of the Morley was composed of the 
master, the mate, the lookoutman, and the wheelsman. There is no 
évidence assailing their competency. Their testimony is that they 
were giving their attention closely to the navigation of the steamer; 
that no light was visible on the "dark object," which proved to be 
the Lansdowne, no indication that it was in motion, nor was any 
signal given by her until after the Morley had sounded a signal of 
two blasts, notifying her course to port; that no change of course 
was made on the part of the Morley in pursuance of her signal, but 



THE LANSDOWNE. 443 

instantly, upon the Lansdowne's reply of one blast, and the simul- 
taneous exhibition of her red light, the signal to reverse the Morley's 
engine and back strong was given and obeyed, and her wheel was 
put amidships. The testimony of the master of the Morley as to 
the orders to the engine in their relation to the exchange of signais 
is supplemented by that of the engineer, watchman, and other mem- 
bers of the Morley's crew, and by witnesses upon other vessels in the 
vicinity. On the part of the Lansdowne there are about an equal 
number of witnesses whose testimony is that the latter's colored and 
bright lights were burning brightly. The prépondérance of évidence 
is that the Lansdowne exhibited the bright lights fore and aft, but 
that thèse had no significance to a steamer on the Morley's course, 
because her green light was shut out from the Morley by the Lans- 
downe's heading, and her red light was not opened, and because of 
the many like lights in the back ground upon the railroad premises 
and in the city of Windsor from which the bright lights of the Lans- 
downe would be indistinguishable unless characterized by a colored 
light or lights. 

Section 29 of the Canadian statutes, above quoted, is décisive of 
the fault of the Lansdowne in failing to comply with the require- 
ments of the Canadian statute as to the position and character of 
the bright lights, and is prima facie évidence, until conclusively re- 
futed of the agency, of that violation of the statute in the collision. 
Both the American and English courts hold that, where a vessel has 
disregarded a rule of navigation, it is incumbent upon her to show, 
in cases of collision or other disaster, that the violation of the stat- 
ute not only did not, but could not hâve, contributed to the collision. 
The Fenham, L. K. 3 P. C. 212; The Pennsylvania, 19 Wall. 125, 22 
L. Ed. 148; Kichelieu & O. Nav. Co. v. Boston Marine Ins. Co., 136 
U. S. 408, 10 Sup. Ct. 934, 34 L. Ed. 398. In view of the number of 
lights in that neighborhood for which the lights of the Lansdowne 
could easily be mistaken, it is impossible to say that the breach of 
the statute did not contribute to this disaster. The gênerai courses 
of the two vessels were intersecting at an angle of between 1 and 1£ 
points until the wheel of the Lansdowne was ported after the ex- 
change of signais. It is not claimed that the green light of the Lans- 
downe was at any time visible to those on the Morley. If her port 
light was open, and burning, it should hâve been visible to the Mor- 
ley's watch from the time the Lansdowne left her slip. It is insist- 
ed by libelants that it was first displayed immediately after the 
whistles were sounded. It was one of the numerous duties of the 
watchman of the Lansdowne to care for, close, and open the lights. 
He is the only witness who testifled to the manual act of opening 
the metallic shields upon the lights at the lower end of the boat, 
although the assistant wheelsman of the Lansdowne states that he 
incidentally saw the port light open when going to the wheel after 
the Lansdowne had left her slip, and when he was standing near that 
light for the purpose of ascertaining if the bright light was burning. 
As the bright light was in plain sight on his way to his post at the 
wheel, and before he reached the stairs leading to the bridge, upon 
which the lights were placed, a better reason for his visit to the port 



444 105 FEDERAL REPORTER. 

I 

light would hâve inspired more confidence in Mb testimony. The 
testimohy of Capt. Firby and Bassett, the wheelsman, that they saw 
the gleam of the red light through the opening in the screen, "will be 
considered hereafter. It was the watchman's duty to care for the 
lights, to aid in raising and lowering the apron or movable platform 
over which the cars were run on and off the steamer, to assist in 
making the steamer f ast in the slip, to remain at the bow until she 
left the dock, to open the lights at one end of the boat and close them 
at the other, and to help at the wheel from slip to slip. If the Lans- 
downe was going to her Wabash slip at Détroit, which would be 
made known to her crew by two low blasts of her steam whistle, 
given when the loading had been completed and the apron raised, the 
watchman had then to close the upper lights. If she were bound to 
the Détroit and Milwaukee slip, three blasts of the whistle were 
given, and the lower lights were kept closed while the upper lights 
remained open. He states that he opened the lower lights "as soon 
as we got into the dock so we could be ready to start again. Q. 
How long before you left the slip on that trip was it that you opened 
the red and green lights on the lower end? A. Not long. Some- 
times the boat gets to the lower end of the slip before I get them 
shut off. Q. I am speaking of this particular trip. At the lower 
end, how long had they been open before you left the slip? A. They 
had been open only the time we would take to get a load off and get 
a load on again. Q. Then you opened them when you came into the 
slip? A. Yes, sir; after we get into the slip. I help the boys to 
land always. Then I go straight down and open them, and hâve 
them ready to start again. Q. The lights at the down^stream end 
would not be open as you were going up to the slip? A. No. Q. 
So, I understand you had opened the lights at the lower end after 
you got into the dock, and you helped them get away from the dock, 
and shut the lights off at the after end? A. Yes, sir; and when I 
heard our boat's whistle, I was just going to go down the stairs, and 
I heard the captain give one whistle, and then I turned around, and 
I heard the Morley give two whistles. * * * I was then at the 
upper end of the boat. I was going downstairs, and I was half way 
on the stairs when I was thrown down [by the shock of the colli- 
sion]." The déposition of this witness was taken during the hear- 
ing because of bis illness. His physical condition was such as to 
excuse the leading form of some of the questions, and the cross- 
examination was humanely shortened for that reason. His testi- 
mony is ambiguous and unsatisfactory. While he states that the 
lights were properly opened and burning, he leaves it doubtful 
whether they were opened before the Lansdowne was under way. 
His statement that he opened them after the boat got into the dock, 
and shut off the upper lights after he had helped to get her away 
from the dock, is rather an écho to the question to which he made 
that answer than a recollection of the order of events, or the sé- 
quence of his services. He speaks rather to his custom than to his 
acts that night. The faet that he had scarcely completed the clos- 
ing of the upper lights before the exchange of the signais between 
the steamers, given when they were less than a thousand feet apart, 
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strongly suggests that the closing of the upper immediately fol- 
lowed the opening of the lower lights. That would be the natural 
and probable order of his duties, for until the signal of two short 
whistles announcing that the steamer was bound for the Wabash slip 
he could not know whether it would be necessary to open the lower 
and close the upper lights. It is, therefore, highly improbable that 
he opened the lower lights until the master had notilied his desti- 
nation for the Wabash slip by the signal of two low whistles. Then, 
as he admitted, it was his duty to help get the boat away from the 
slip, and that was doubtless an immédiate and urgent duty, taking 
precedence over ail else. The work of opening and closing the lights 
was merely momentary. As he had to cover the same distance, in 
going from the lights of one end to those at the other, which the 
master traversed in going from one pilot house to the other, if he 
did not open the lower lights until just before he closed the upper, 
the Lansdowne must hâve been about abreast of Ferry street before 
she showed her port light to the Morley. If this be true, it would 
explain the sudden appearance of that light to those on the Morley. 
It is also not improbable that in the hurry of his work and the mul- 
tiplicity of duties, the adjustment of the metallic shield, whenever 
done, was hurriedly and imperfectly made, leaving the light so ob- 
scured as to be invisible at the distance which separated the two 
boats before the exchange of signais. The testimony of Capt. Firby, 
the wheelsman Bassett, and Prior, his assistant, is that from their 
positions in the pilot house they saw the reflection of the lights 
through the opening in the screen board of each light. This, how- 
ever, is entirely consistent with the fact, experimentally ascertained, 
that the metallic shields might nevertheless hâve been in such po- 
sition as almost wholly to obscure the lens, except to a near ob- 
server dead ahead, and yet throw a gleam inboard through the open- 
ing. Whether the shield was improperly adjusted in the hurry of 
leaving the slip, or whether the duty of opening the lights was not 
seasonably performed, cannot positively be determined upon this 
record; but the proofs satisfy me that one or the other of those 
causes prevented the sight of the red light by the Morley's watch. 
The witness Pangborn, a night ferryman, who was in the rowboat 
just below the Ouellette avenue dock when the Lansdowne left her 
slip, testifled to seeing her red light. This may be true, and yet it 
may hâve been invisible to vessels at a distance and to the port side, 
because insufficiently open. He was scarce a length from the Lans- 
downe when she moved out of her slip, and nearly ahead of her, be- 
tween her course and the ferry dock. He had no need to note her 
lights, but was merely waiting for her to pass down so that he might 
go under her stern. Other witnesses from a car ferry a mile below 
the Lansdowne's slip, and one from a ferry in the C. P. E. slip near 
Seventeenth street, Détroit, testifled to seeing the colored lights of 
the Lansdowne before the collision. This consists entirely with the 
testimony of the crew of the Morley. Powers, wheelsman on the C. 
P. R. ferry Michigan, claims to hâve seen the Lansdowne's colored 
lights when she was coming out of her slip at Windsor when his own 
steamer was half a mile below the Morley, and half way between the 
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Wabash and C. P. E. slip. As the Lansdowne lies in her slip and 
moves ont of it down the river in the same Une of vision to one in 
Powers' position, it is scarcely crédible that such an observer could 
tell whether the vessel was at rest or in motion, at her slip or a 
thousand feet below it. . 

The great majority of the witnesses had no concern with the ab- 
sence or présence of the lights. The deck watch of the Morley was 
charged with the duty of navigating their vessel with référence to 
the dangers and exigencies of navigation, which in that locality 
were numérous and great. They knew that ferryboats were con- 
stantly crossing in that vicinity, that the numérous lights on each 
side of the river increased the difflculty of distinguishing those on 
land from those water-borne, and the conditions peculiar to the lo- 
cality called for the utmost vigilance. It must be presumed that 
men of their expérience, familiar with the river and the exceptional 
hazards of its navigation, were alive to their duties, and appreciated 
the conditions of the locality. From a point 600 or 700 feet — nearly 
one-third of the width of the river from the Canadian shore — the 
Morley's crew was, for over half a mile at least, in a position to 
discern the light of an approaching vessel, whether that vessel was 
leaving her dock bound down, or coming from a point above. It is 
hard to believe that if the Lansdowne seasonably showed her port 
light, compétent navigators would be so négligent of their duties, 
and so reckless of the conséquences of collision, as to take no pré- 
caution, nor give any warning, but keep on at full speed until that 
vessel had approached within 800 or 900 feet. By rule 23 of the 
White law every steam vessel in taking any course authorized or 
required by the rules shall ïndicate that course by prescribed sig- 
nais of her whistle, and by rule 5 of the pilot rules for the Great 
Lakes and their Connecting and tributary waters, with both of 
which her master was familiar, it was the duty of the Morley to 
sound a passing signal to an "approaching vessel" on any course, and 
within half a mile distant. The Canadian statute is yet more strin- 
gent requiring the passing signal when vessels are "in sight of each 
other." The statutes of both countries penalize the violat/on of any 
of their provisions. While the master of the Morley had* no actual 
knowledge of the Canadian statute, yet the instinct and training of 
every compétent American master and the penalty of the statute 
would naturally prompt him to observe at least the salutary require- 
ment of the American statute and rules. He willfully disregarded 
thèse if he knew, or might hâve known, before the exchange of whis- 
tles, the approach of the Lansdowne, whose port light, at least if 
opened, was visible to him from the time she cleared from her slip, 
and yet approached her at full speed without signal or précaution of 
any kind. Such a gross violation of law and of the dictâtes of com- 
mon prudence is not to be presumed, but must be established by the 
clearest évidence. That offered in support of the charge fall short 
of the requirement. 

On the other hand, the violation of article 28 of the Canadian stat- 
ute, quoted supra, is confessed by the master of the Lansdowne in 
the admission that he saw the Morley's green and masthead light 
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from the time he was abreast of Ouellette avenue. He must hâve 
seen, during every moment of her approach, that she was navigat- 
ing without référence to the Lansdowne, and was on a course which 
Would cross the latter's, yet he sounded no signal notifying her of 
the présence and course of the Lansdowne until the vessels were 
but three lengths apart, and 40 seconds would bring them together. 
Not even then had he any appréhension of a collision, but put bis 
wheel nearly hard a-port, and, without waiting for answer, kept his 
speed and the course until he had only time to give the stopping sig- 
nais to his engines before the vessels came together. 

Where reputable witnesses, whose competency and expérience in 
their calling is not questioned, testify that no light was visible, who 
were in a position to see it if it was, whose interest, duty, and safety 
were involved in observing it, and where there is nothing to indicate 
négligence on their part, and a collision occurred which might easily 
hâve been avoided, and would naturally hâve been averted if the 
light had been visible and seen; when their testimony is opposed 
mainly by that of men having less favorable opportunities of knowl- 
edge of the fact in question, and which is quite consistent with the 
obscuration of a light by a cause which they were not in a position 
to observe; and where the testimony of one of the opposing wit- 
nesses, who was charged with the duty of opening the light, is ap- 
parently to his practice, rather than his recollection of the facts and 
of the time when he opened the light; and when the navigation of 
vessel charged with fault is shown to hâve been flagrantly négligent 
in other particulars, — the weight of évidence must be deemed to es- 
tablish the light in question was either imperfectly displayed or was 
not seasonably shown. The Drew (D. C.) 35 Fed. 791; The Living- 
stone (D. 0.) 87 Fed. 775; The Monmouthshire (D. C.) 44 Fed. 697. 

It is argued that the vessels were on crossing courses, and there- 
fore the Morley was at fault, — if she was the first to signal, — in an- 
nouncing that she was taking her course to port; that her duty was 
to keep out of the way of the Lansdowne by passing under her stem. 
It may be remarked, in passing, that the Canadian statute does not 
make that course imperative. Article 19 of that Code is qualified 
by article 22, providing that "every vessel which is directed by thèse 
rules to keep out of the way of another vessel, shall, if the circum- 
stances of the case admit, avoid crossing ahead of another." It is 
manifest, however, that the rule and its qualification apply only to 
those cases where both vessels are under way, and the intersection 
of their courses is évident. If no light was visible to the Morley 
until she had given the signal of two blasts, and there was nothing 
to indicate that the Lansdowne was on a crossing course, she was, as 
to the Morley, not an "approaching" vessel, but merely a possible 
obstruction to be shunned, — the "dark object" which the Morley's 
crew described her to be. When she notified her course and char- 
acter by her signal and the exhibition of her port light, the collision 
was inévitable; and under articles 22 and 23 the "circumstances of 
the case" did not admit of any other course than that adopted by the 
Morley. It is strong évidence of careful navigation that the master 
ref used to take the chances of crossing ahead of the Lansdowne at 
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f ull speed after her Ught was displayed. It is impossible to accept 
the judgment of the Ljuisdowne's master that the vessels would hâve 
passed port to port if the Morley hadkept her course. The clear 
prépondérance of the proofs is that the Morley made no change of 
course, notwithstanding her signal. }tt her port light was seen by 
those on the Lansdowne, it was brougiit ihto view by the advance of 
the latter, and at the instant of collision. 

The navigation of the, Lansdowne was fraught with so many sins 
against the Canadian statutes, the neglect of so many précautions 
required by the ordinary practice of seamen, that ail doubts must be 
resolved against her. No proper précaution was taken to ascertain 
the proximity of vessels before she left the dock. She moved out of 
her slip without a compétent navigator in charge "of her forward 
deck. Her master was her only licensed officer. She had no look- 
out. She did not carry the lights prescribed by the statutes of Can- 
ada. She failed to properly and seasonably display her port light. 
She did not seasonably sound the passing signal, although she had 
seen the Morley more than half a mile away. She neither slackened 
speed, stopped, nor reversed until a length away from the Morley, 
although it should hâve been évident to her master at the exchange 
of signais that collision was imminent. Were the évidence less con- 
vincing of the careful navigation of the Morley, any doubt of the 
propriety pf her management must be given her when contrastée! 
with the many and grievous faults of the Lansdowne. "Where fault 
on the part of one vessel is established by uncontradicted testimony, 
and such fault is of itself sufficient to account for the disaster, it is 
not enough for such vessel to raise a doubt with regard to the man- 
agement of the other vessel. There is some presumption, at least, 
adverse to its claim, and any reasonable doubt with regard to the 
propriety of the conduct of such other vessel should be resolved in 
its favor." The Oity of New York, 147 U. S. 85, 13 Sup. Ot. 211, 37 
L. Ed. 84. 

A decree will be entered holding the Lansdowne solely in fault 
for the collision, dismissing the cross libel, and referring the cause 
to a commission to ascertain and report the damages. 
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CHARMAN t. LAKE ERIE & W. R. 00. et al. 

(Circuit Court, D. Indiana. December 22, 1900.) 
No. 9,893. 

1. Removal op Causes— Joint Action. 

That one of two défendants sued jointly In a state court waa joined for 
the purpose of preventing a removal of the cause to the fédéral court by 
the other défendant does not give the latter the rigat of removal, where 
the plaintiff had the légal right to bring a joint action. 

2. Torts— Actions— Joinder op Défendants. 

It is not necessary to the maintenance of a joint action for a tort that 
the injury should grow out of the breach of a joint duty, but where It 
results from an act or omission which constitutes at the same time a 
breach of duty owing by each défendant to the plaintiff, although such 
duties are not the same and do not grow out of the same or similar prin- 
ciples of law, a joint action therefor may be maintained. 

8. Same— Master and Servant— Joint Liability. 

Burns' Rev. St. Ind. 1894, § 7083, which makes a railroad company liaole 
for an injury to an employé caused by the négligence of any person In its 
service who has charge of any switch yard, shop, etc., imposes upon the 
company the duty of employing foremen who will not by their négligence 
injure other employés; and, where the négligence of the foreman , in 
charge of a switch yard causes an injury to an employé therein, his act 
constitutes a breaeh of the duty of the master, and at the same time a 
breach of duty on his own part towards his co-employê, and the person 
injured may maintain a joint action against the master and servant for 
the injury. 

4. Removai, op Causes— Separable Controversy — Joint Action for Tort. 
It being the settled rule in Indiana that a master and servant may be 
Jointly sued for an injury resulting from the servant's négligence, such 
an action brought in a court of that state cannot be severed for the pur- 
pose of removal. 

At Law. On motion to remand to state court. 

This is an action by the plaintiff, as administrator, against the défendants 
to recover damages for the death of Frank Coffman by the wrongful acts and 
omissions of the défendants. The action was begun in the circuit court of 
Delaware county, Ind., and removed into this court. It is alleged that on 
November 29, 1899, Frank Coffman died intestate, and that Ietters of admin- 
istration upon decedent's estate were duly issued to the plaintiff, who has duly 
qualifled and entered upon the duties of his office; that on and long prior to 
November 29, 1899, the défendant the Lake Erie & Western Railroad Com- 
pany owned and operated, and now owns and opérâtes, a line of railroad 
through the county of Delaware, Ind., which passes through the city of Mun- 
cie, in said county, at which place the défendant railroad company has 
had during said time regularly established switches and switch yards for 
handling cars and making up trains, and that during ail of said time the 
défendant railroad company kept as its duly-appointed yard master the de- 
fendant Oliver, with full authority and control over said switch yard and the 
employés in said switch yard; that during said time the défendant company 
was, and still is, a common carrier for hire of freight and passengers, em- 
ploying a large number of persons for the purpose of operating its railroad 
and switch yards; that on October 5, 1899, the défendants employed the dé- 
cèdent and put him to work as a brakeman in said switch yard, and that on 
November 29, 1899, the décèdent, while in the performance of his duty as 
such brakeman, was requested, ordered, and commanded by défendant Oliver, 
as such yard master in charge of said switch yard, to couple together by 
means ot chains two damaged cars which were then standing on one of the 
switches in said switch yard with a number of other cars; that the damaged 
105 F.— 29 
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cars were without drawbarjs and bmnpers, and that. because of said defects 
the ends of said cars would 1 corne together, leaving but a few inches between 
their flat-end surfaces; that while in the exercise of due care, and without auy 
fault or négligence on said decedent's part, and while chaining together said 
damaged cars, and acting under direct Qommand of said défendant yard mas- 
ter of said défendant company, said yard master, without notice or warning 
to décèdent, carelessly, negligently, and recklessly permitted an engine to be 
operated and propelled in and upon saldi switch, which set said cars ih motion, 
wheïejiy said cars, without idecedënt's fault or négligence, were propelled 
upon and, against the deceâent with great force and violence, and said dé- 
cèdent was then and there, without fault, caught between said damaged 
cars, and his head and skull were crustied, from the efCects of which he in- 
stantly died; that the défendant Olive* kept no outlook and exercised no care 
whateVet whereby he could hâve knàwn that said cara would be propelled 
agairigt the décèdent; that said yard master used no signais to prevent said 
cars from being propelled against the décèdent as aforesaid, and gave no 
warning io; décèdent that he Wàs in danger of injury from said moving cars; 
that' ^décèdent was not aware Of his péril, and had no notice of the movement 
of said cars; that ail of said wrongs, grlevances, and injuries to the person 
of the décèdent occurred solely through the négligence, carelessness, and reck- 
lessness of said défendants, as hereinbefore stated and alleged; that décèdent 
was a strong and vigorous young man, 27 years of âge; and that he left a 
wlîe and child. - 

The défendant the Lake Erie & Western Kailroad Company flled a pétition 
and bond for the removal of the causé from the state court into this court. 
The state court ordered the removal. The pétition allèges "that the Lake 
Brie & Western Railroad Company is, and àt the tlme the action was com- 
menced was, a corporation organized and existing under and by virtue of the 
laws of- the state of Illinois, and a citizen of that state, and that the plaintiff 
was at the time of the commencement of the suit, and ever since has been, 
and stillis. -aoresident and citizen of the state of Indiana; that the matter in 
dispute* between the plaintiff and the petitioner in said action exceeds, exclu- 
sive of iinterest and costs, the sum of two thousand dollars; that there exists 
in said action a controversy between the plaintiff and the petitioner, which 
is wholly between them, and is entirely distinct and separate from the con- 
troversy between the plaintiff and the défendant Hortense L. Oliver, and 
the controversy between the plaintiff and the petitioner may be tried and 
fully determined apart from and independently of the controversy between 
the said plaintiff and the said Oliver; that, as shown by said eomplaint filed 
herein, the plaintiff seeks to recover a Judgment against the défendant Oliver 
solely by reason of his Personal acts of négligence, resulting in the injury of 
the plaihtlffs intestate, and in said eomplaint he seeks to recover a judgment 
against this petitioner upon thé ground that the petitioner is claimed to be 
liable for the négligent acts of said Oliver as its agent, and by reason of the 
alleged f act that the said cars sought to be coupled were out of order, and by 
reason of the statute of the state of Indiana known as the 'Employers Lia- 
bility Act,' in force March 4, 1803, and known as 'Section 7083 of Burns' 
Revised Statutes of 1894;' • But the petitioner further shows that said eom- 
plaint does not state any joint liability against it and said Oliver, but what- 
ever liability is shown as tti each is several, and not joint. But this petitioner 
avers that th* plaintiff, for the purpose of preventing the removal of this 
cause into the United States circuit court for trial, has joined the. said Oliver, 
who is a résident and citizen of Indiana, as a co-defendant with the petitioner." 

The statute referred to in the pétition reads as follows: "That every railroad 
* * * operating in this state shall be liable for damages for Personal in- 
juries suffered by any employée while in its service, the employée so injured 
being in the ! >exercise of due care and diligence, * » * where such injury 
was caused by the négligence of any person in the service of such corporation 
who has charge of any signal, telegraph office, switch yard, shop, round house, 
locomotive engine, or train upon a railway." 

The plaintiff moves to remand this action to the state court on the ground 
that the cause of action set out in the eomplaint ls an entirety, and not 
separable. 
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White & Young and Mann & Lesh, for plaintiff. 

John B. Cockrum and Miller, Elam & Pesler, for défendant. 

BAKER, District Judge (after stating the facts). The statement 
that the défendant Oliver was joined as a co-defendant with the peti- 
tioner for the purpose of preventing a removal is of no importance. 
If the plaintiff had the right ta bring a joint action against the Com- 
pany and its servant for the négligent killing of the plaintiff's intes- 
tate, his motive or purpose in so doing is immaterial. In respect 
to the removal of actions for tort on the ground of a separable con- 
troverse', certain matters are too firmly settled to be open to dis- 
pute. In Eailroad Co. v. Wangelin, 132 U. S. 599, 10 Sup. Ct. 203, 
33 L. Ed. 473, the complaint charged two corporations with having 
jointly trespassed on the plaintiff's land; and it was set out in the 
pétition for removal that one of the corporations was not in exist- 
ence at the time of the alleged trespass, but that was held to be a 
question on the merits. It was said — 

"That in any case the question whether there is a separable controversy which 
will warrant a removal is to be determined by the condition, of the record in 
the state court at the time of the filing of the pétition for removal, independ- 
ently of the allégations in that pétition or in the affidavit of the petitioner, 
unless the petitioner both allèges and proves that the défendants were wrong- 
fully made joint défendants for the purpose of preventing a removal into the 
fédéral court." 

In the case of Torrence v. Shedd, 144 U. S. 527, 12 Sup. Ct. 726, 
36 L. Ed. 528, it is said: 

"As this court has repeatedly affirmed, not only in cases of joint contracta, 
but in actions for torts which might hâve been brought againtit ail or against 
any one of the défendants, 'separate answers by the several défendants sued 
on joint causes of action may présent différent questions for détermination, 
but they do not necessarily divide the suit into separate controversies. A de- 
fendant has no right to say that an action shall be several which a plaintiff 
elects to make joint. A separate défense may defeat a joint recovery, but it 
cannot deprive a plaintiff of his right to proseeute his own suit to final déter- 
mination in his own way. The cause of action is the subject-matter of the 
controversy, and that is, for ail the purposes of the suit, whatever the plain- 
tiff déclares it to be in his pleadings.' " 

The complaint in this case charges — 

"That ail of said wrongs, grievances, and injuries to the person of said dé- 
cèdent occurred solely through the négligence, carelessness, and recklessness 
of said défendants, as hereinbefore stated and alleged." 

If "a défendant has no right to say that an action shall be several 
which a plaintiff elects to make joint," it would seem that this rule 
would apply hère, because the plaintiff has elected to sue the défend- 
ants jointly for wrongs which he allèges the défendants hâve jointly 
committed. 

It is, however, insisted that the complaint does not show that the 
company was présent, participating in the alleged wrongs, nbr that 
such wrongs were committed by its authority, nor with its knowl- 
edge, consent, or subséquent approval. Whether the master and 
servant can be sued in tort, as joint wrongdoers, for an in jury caused 
by the négligence of the servant under such circumstances, is a ques- 
tion upon which the authorities are not in agreement. That the 
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master and servant cannot be jointly sued for an injury caused by 
the négligence of the servant in the absence of the master, and with- 
out his direction or approval, is supported by the cases of Parsons 
v. Winchell, 5 Oush, 592; Mulchey v. Society, 125 Mass. 487; Ban- 
fleld v. Whipple, 10 Allen, 27, 87 Aïn. Dec. 618; Bailey v. Bussing, 
37 Conn. 351; Sellick v. Hall, 47 Conn. 260, 273, 274; Campbell v. 
Sugar Co., 62 Me. 552, 16 Am. Rep. 503; Page v. Parker, 40 N. H. 
47, 68; Clark v. Fry, 8 Ohio St. 358, 377; Warax v. Railway Co. (C. 
O.) 72 Fed. 637; Hukill v. Railroad Co., Id. 745; Beuttel v. Railway 
Co. (C. C.) 26 Fed. 50; Hartshorn v. Railway Co. (C. C.) 77 Fed. 9. 
In Mulchey v. Society, supra, the doctrine that the master and serv- 
ant could not be jointly sued for tort is made to rest on the raie of 
law making the master answerablë fbr the négligence of the servant; 
that is,. on the doctrine of respondeat superior. It is said: 

"ïf there vas aiiy négligence in Ûie agents, for which they could be held 
liable, their principal, the society, would be responsible, not as if the négli- 
gence had been its own, but because the Taw made it answerablë for the acts 
of its agents. Such négligence would be neither in fact nor in légal intend- 
ment the joint act of the principal and of the agents, and therefore both could 
not be jointly sued." 

In the case of Warax v. Railway Co., supra, it was held that there 
were separable controversies in a. joint suit for tort against master 
and servant, because the liability of the master for the négligence 
of the servant in his absence and without his knowledge or approval 
arises from the principle of public policy which requires that the 
master shall be held responsible for the acts of his servant done in 
and about the master's business, while the liability of the servant 
arisés from his personal wrong. 

The fofegoing cases seem to rest upon too narrow a view of the 
relation of master and servant, espeeialiy where the master is a cor- 
poration, and in failing to place the master's responsibility on its 
true basis. To afflrm that public policy or a rule of law makes the 
master answerablë for the négligence of his seryant in and about 
the master's business is not an accurate and complète statement of 
the principle on which the master's liability rests. If any action 
can be maintained against the master in such a case, it is because 
he oy^eâ' a duty tôwàrds, the injured person which has been violated. 
It is unïversally agreed that, in order to maintain an action for in- 
jury to person or property by reason of négligence or want of due 
care, there mustbe shown to be.existing sothe obligation or duty 
towards the plaintiff which the défendant has disregarded or vio- 
lated. This is the basis on which the cause of action must rest. 
There can be no actionable fault or négligence or breach of duty 
where there is no act or service or contract which the party is bound 
to, perïorm. Thé statute of this state above quoted has made it the 
duty of theï'rrailroad company to' place a person in charge of its 
switch yard ^ho should be free from fault resulting in injury to a 
fellow servant.; The master ismadë.an absolute guarûntor that the 
décèdent should not be harmed by the négligence of the servant in 
charge of the switch yard. This duty was a positive and continu- 
ing one. The duty of the person in charge of the switch yard, grow- 
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ing out of the exigency of the social order, was so to conduct him- 
self about his master's business as not to injure a fellow servant by 
liis négligence or want of due care. The pïaintiff'sj intestate is al- 
légea to hâve been killed by the négligence of the person placed by 
the défendant company in charge of its switch yard. The négli- 
gence of the person in charge of the switch yard gave rise to a twc- 
fold breach of duty, namely, that of the person in charge of the 
switch yard and that of the railroad company. The breach of the 
master's duty arose from its failure to keep in charge of its switch 
yard a person who would not by his négligence injure a fellow serv- 
ant. If the master had not f ailed in the performance of this duty, 
uo actionable injury could hâve occurred. The servant's careless- 
ness constituted a breach of duty on the part of the master. While 
the master's duty was an absolute and continuing one, to keep a 
person in charge of its switch yard who would not injure a fellow 
servant by négligence, no breach of this duty could happen except 
through the négligence of the person so placed in charge. The mère 
placing by the master of a careless person in charge of its switch 
yard would of itself constitute no actionable wrong, and an action- 
able breach of duty could only arise when a fellow servant was in- 
jured by the négligence of such person. It is thus manifest that the 
company's breach of duty was concurrent in point of time with the 
breach of duty of the person in charge of the switch yard, and that 
the breach of duty on the part of each grows out of the same acts 
and omissions. The injury complained of arose from a concurring 
and co-operating breach of duty on the part of each, and it could not 
hâve occurred except as the resuit of such concurring and co-oper- 
ating breach of duty. If the company had not employed the careless 
servant, and if the servant had not been careless, the injury would 
not hâve happened. The liability of the company does not grow out 
of the breach of the servant's duty by the servant, on the principle of 
respondeat superior. It grows out of the breach of the company's 
duty by the company failing to keep a person in charge of its switch 
yard who would not by his négligence injure a fellow servant. If 
the employer fails in the performance of this duty, his responsi- 
bility does not arise out of the servant's breach of the servant's duty 
towards the injured party, but it grows out of the employer's breach 
of the employer's duty towards the décèdent, — a duty imposed upon 
the employer by law. The défendants hâve each violated a duty 
owing to the décèdent, imposed upon them by law. The négligent 
acts of the servant gave rise to a breach of duty on the part of each. 
It is not essential that the duty violated by each should be joint or 
identical, nor that the duty of each should be deduced from the same 
légal principles. The case of a joint action by a passenger who is 
injured by the collision of two trains owned and operated by différ- 
ent railroad corporations affords a familiar illustration. The duty of 
the carrier of the passenger is to exercise the highest practicable 
degree of care to protect him from hurt. Its liability grows out of 
the breach of this duty. The duty of the other company is to use 
ordinary and reasonable care not to collide with the train carry- 
mg the passenger. Its liability grows out of the breach of this 
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duty. The two companies may be jointly sued for the injury of the 
passenger, and the cause of action is not separable and removable by 
one of the two défendants. Eailway Oo. v. Martin, 59 Kan. 437, 53 
Pac. 461; Id., 178 U. S. 245, 20 Sup. Gt. 854, 44 L. Ed. 1055. Hence 
it is apparent that ;it is not necessary to the maintenance of a joint 
action for tort that the injury should grow out of the breach of a 
joint duty, nor out of the saine or similar duties deducible f rom the 
same or similar principles of law. The rule would seem to be that 
where the same acts or omissions constitute and give rise to a breach 
of duty owing by each défendant to the plaintif?, and concur and co- 
operate in producing the injury, a joint action may be maintained. 
That the master and servant may be jointly sued for an injury result- 
ing f rom the servant's négligence is supported by the cases of Wright 
v. Compton, 53 Ind. 337; City of Peoria v. Simpson, 110 111. 294; 
Johnson v. Magnuson, 68 111. App. 448; Hoye v. Eaymond, 25 Kan. 
665; Phelps V. Wait, 30 N. Y. 78; Wright v. Willcox, 19 Wend. 343; 
Montfort v. Hughes, 3 E. D. Smith, 591; Suydam v. Moore, 8 Barb. 
358; Wilkins v. Ferrell, 10 Tex. Civ. App. 231, 30 S. W. 450; Schaefer 
t. Otserbrink, 67 Wis. 495, 30 N. W. 922; Greenberg v. Lumber Co., 
90 Wis. 225, 63 N. W. 93, 28 L. E. A. 439; Schearer v. Evans, 89 Ind. 
400; Michael y. Alestree, 2 Lev. 172; Id., 1 Vent. 295; Steel v. Lester, 
3 C. P. Div, 121; Moreton v. Hardern, 4 Barn. & C. 223, 10 E. O. L. 
316; Newman t. Fowler, 37 N. J. Law, 89; Comitez v. Parkerson (C. 
C.) 50 Fed. 170; Connell v. Eailway Co. (C. C.) 13 Fed. 241. 
In 2 Thomp. Neg. 892, § 11, it is said: 

"Under the Codes of New York and Indiana, which, as is well knowu, abol- 
ish forms of action, the master and servant may be joined in one action." 

Judge Cooley, in his Treatise on Torts (2d Ed. [1888] p. 164), says: 

"The case of carriers of persons is a conspicuous Instance in which the 
failure of a servant to observe due care may constitute a légal wrong to third 
parties, and render him and his master jointly responsible. In undertaking 
to carry, the carrier assumes the duty to carry safely, in so far as the highest 
vigilance will enable him to do so. A railroad company acting as such car- 
rier employs an engineer whose duty to the company is to run the train wlth 
skill and prudence. Now, although there are no contract relations between 
the engineer and the person who is to be carried, yet when an individual is 
placed in a position of responsibillty, an'd the property and especially the per- 
sons of others are intrusted to his prudence, his skill, and his fidelity, so that 
his négligence may inflict serious and perhaps irréparable injury, it is rea- 
sonable that the law should make it the right of every person thus circum- 
stanced to demand from him a vigilance corresponding to the responsibility. 
And this we understand to be the rule. The négligence in such cases is that 
of both niasteï and servant, and the llability, as in other cases where two 
or more are chàrgeable with a wrong, may be enforced in a suit against one 
or against both." 

This action was properly brought against the master and servant 
jointly in the state court In Wright v. Compton, supra, the suprême 
court of this state said: 

"That the servant is also liable for his own carelessness and négligence, 
and that the master and servant may be joined in the same action, are prin- 
ciples well settle'd." 

In Connell v. Eailway Co., supra, Mr. Justice Blatchford, on the 
circuit, remanded a case where a master and servant had been jointly 
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sued* for tort, expressing the opinion that it was proper for the féd- 
éral courts to follow the décisions of the state courts on the ques- 
tion of the entirety of a cause of action. The language of the learned 
judge is asfollows: 

"The décision of the state court at the spécial and gênerai terms that the 
cause of action 1s entire is a décision which it is proper for this court to fol- 
low, and it leads to the conclusion that there is but a single controversy in the 
suit." 

It would be anomalous if a cause of action which constituted an 
entirety in the court of the state could be severed into parts for the 
purposes of removal. In my opinion, it cannot be done. Remanded 
at the costs of the railroad company défendant 



ELDRED et al. v. AMERICAN PALACE-CAR CO. OF NEW JERSEY et al. 

(Circuit Court of Appeals, Third Circuit December 14, 1900.) 

No. 25. 

1. Foreign Corporations — Actions Against— Service of Process. 

A fédéral court in one state does not acquire Jurisdiction over a défend- 
ant which is a corporation of another state, and which does not carry on 
business in the state of the suit, nor hâve any authorized représentative 
therein, by the service of process on one who is merely shown to hâve 
been a director of such corporation two years previously. 

2. Jurisdiction op Fédéral Courts— Nonresident Défendants— Local Ac- 

tions. 

A suit in a fédéral court In New Jersey by stockholders of a Maine 
corporation against such corporation and others to set aside a transfer of 
patents and property by the corporation to a co-'defendant, and to compel 
a restoration of such property, where the property is not within the dis- 
trict of New Jersey, and the relief sought is gênerai, and not in rem, is 
not one to enforce a claim to or lien upon property in the district, within 
the meaning of section 8 of Act March 3, 1875, so as to authorize service 
on such corporation thereunder as a nonresident défendant. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Edward Q. Keasbey, for appellant. 

Arthur Lord and Robert H. McCarter, for appellee. 

Before DALLAS, Circuit Judge, and BUFFLNGTON and J. B. 
McPHERiSON, District Judges. 

BUFFINGTON, District Judge. In this case Eldred and others, 
citizens of Massachusetts and New York, and stockholders of the 
American Palace-Car Company, a corporation of the state of Maine, 
filed a bill against the American Palace-Car Company, a corporation 
of the state of New Jersey, to set aside a transfer of its patents 
and property by the Maine to the New Jersey company. An injunc- 
tion was also prayed for. The Maine company was made a respond- 
ent. To the subpcena the marshal made return under date of June 
30, 1899, as follows: 

"Served the within writ on the défendants Hayward A. Harvey, the Ameri- 
can Palace-Car Company of New Jersey, and the American Palace-Car Com- 
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pa»y of, Maine, oo the 12th day otJune, A. D. 1899, at East Orange, ta .the 
district of New Jersey, by delivëring to and leaving with an auult person at 
the résidence of Hayward A. Harvey. three (3) copies thereof, and at the 
same time Bhowing said person this original, wlth the seal of the court at- 
tached, and informing said person of its contents." 

^tîlè the bill allèges that Harvéy— the persan served — had some 
two yeàrs previously been a dirçctor of the Maine corporation, no 
officiai connection is shown by the return to hâve existed at the 
time of this service, nor is such fact proven aliunde. The Maine 
company, by coiunsel appearin,g specially for the purpose of such 
motion, jmç-ved the circuit court to dismiss the bill on" the ground 
that it was an indispensable party to the bill, and thé court had ac- 
quired no jurisdiction over it. Af ter hearing, that court held it had 
not, by the service returned, acquired jurisdiction over such company, 
and, as to it, dismissed the bill. 103 Fed. 209. It was not contended 
the company was doing or had done any business in the state of New 
Jersey, nor was it alleged that any one was authorized to represent 
it therein. Under thèse facts it is clear the circuit court of the dis- 
trict of New Jersey acquired no jurisdiction over the Maine corpo- 
ration. Steamship Co, v. Kane, 1T0 U. S. 100, 18 Sup. Ct. 526, 42 L. 
Ed. 964; St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 222; 
Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 
517; Construction Co. v. Fitzgerald, 137 U. S. 98, 11 Sup. Ct. 36, 34 
L. Ed. 608. It is cqntended, hpwever, the court below should hâve 
made an order directing service on it as an absent défendant, under 
the act of 1875, which provides: 

"That when in any çqit, commehced in any circuit court of the United 
States to enforce any légal or équitable lien upon, or claim to, or to remove 
any inçumbrance or lien or cloud upon the title to real or Personal property 
within thé district where such suit ls brought, one or moreof the défendants 
therein shall not be an Inhabitant of, or found within, said district, or shall 
not voluntarily appear thereto, lt shall be lawM for the court to make an 
order directing suçh absent défendant or défendants to appear, plead, answer, 
or demur, by a dày certain to be designated, which order shall be served on 
such absent défendant or. défendants, if practicable, wherever found, and also 
upon the person or persong in possession or charge of said property, if any 
tnere be." Act March 3, 1875, c. 137, § 8. 

It is manifest, however, that this act has no application to the 
case in hand. This Mil does not purport to concern "real or personal 
property within the district in which the suit is brought," and in fact 
the personalty involved is located in another district. It does not 
seek to obtain a decree in rem, but gênerai relief. The object of an 
order of service in this case is not to enforce the appearance of an 
absent défendant in order to extinguish a claim to a spécifie res al- 
ready within the jurisdiction of the court, but to secure, as we hâve 
said, a decree of a gênerai nature. Moreover, as will appear from 
our opinion in another branch of this case, the rights which this bill 
seeks to enforce are wholly the rights of the absent défendant. It 
is an indispensable paçty, without whose présence on the record no 
relief can be granted, for its rights are the foundation of the bill. 
It is clear this case is not within the purview of the act of 1875. 
The decree of the court below is affirmed. 
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ELDRED et al. T. AMERICAN PALACE-CAR CO. OF NEW JERSEY et al. 

(Circuit Court of Appeals, Tbird Circuit. December 14, 1900.) 

No. 26. 

1. Corfobations— Actions bt Stockholders— Necessaiiy Parties. 

A corporation is an indispensable party to a suit by its minority stock- 
holders to set aside a transfer of property by the corporation. 

2. Preliminary Injonction— Dissolution— Want ok Jdkisdiction to Gbant 

Final Relief. 

Where it has become clear that the court cannot grant the final relief 
prayed for in a bill because of the absence of an indispensable party, over 
whom the court is without jurisdictiôn, and who refuses to become a party 
voluntarily, a preliminary injunction issued against the défendant should 
be dissolved. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Robert H. McCarter and Arthur Lord, for appellants. 
Edward Q. Keasbey, for appellees. 

Before DALLAS, Circuit Judge, and BUFFLNGTON and J. B. Mc- 
PBIERSON, District Judges. 

BUFFINGTON, District Judge. Tbis is an appeal by the Amer 
ican Palace-Car Company, a corporation of the state of New Jersey, 
and others, from an order of the circuit court for the district of New 
Jersey refusing to vacate, and continuing, a preliminary injunction 
theretofore granted by said court against said appellants. The 
court's opinion is in 96 Fed. 59. Thereafter the same court vacated 
a decree pro confesso entered against the American Palace-Car Com- 
pany, a corporation of the state of Maine, and dismissed the bill 
as to said respondent company. 103 Fed. 209. On an appeal to 
this court by the complainants from the order so dismissing the 
bill as to the Maine company, the action of the circuit court has 
been affirmed in an opinion herewith filed. The bill in question was 
filed by a small minority of the stockholders of the Maine corpora- 
tion to invalidate and set aside a transfer made by that company 
of its patents and personal property to the New Jersey corporation. 
It also sought to enjoin the latter company from retransferring and 
disposing of said property, and prayed that "the American Palace- 
Car Company of New Jersey may restore to the American Palace- 
Car Company of Maine ail the property, chattels, and patent rights 
of every kind, and so attempted to be transferred, and any equity 
they may hâve in the palace car, Boston." The complainants repre- 
sented 293 out of 15,000 shares. After hearing the application for 
an injunction, the court, on June 27, 1899, granted the injunction, 
which still remains in force. Subséquent thereto answers were flled. 
From thèse it appears that on March 2, 1900, after notice to ail the 
stockholders of the Maine company, a stockholders' meeting was held. 
At such meeting the former action of the said company. in trans- 
ferring its assets to the New Jersey corporation in considération of 
the assumption of the debts of the Maine company and the issue to 
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the stockholders of the latter company of one share of stock of the 
NewiJersey company in lieu of two shares of the, Maine company 
was ratified and apprpved. In taking this action, out of the 293 
shares représénted by the complainants in this bill 27 voted in favor 
of such ratification, 129 were présent and did not vote, and 127 did 
not attend. Only 10 shares voted against ratification. It suffi- 
ciently appears that the Maine company is insolvent. No plan is 
suggested by which it can now pay, or will hâve any prospect of 
hereafter paying, its debts. No plan of reorganization or readjust- 
meat of i^s affairs is advanced by complainants or their counsel. 
Subséquent to the filing of said. answer, application was made to 
the circuit court to dissolve the injunction. Such application was 
made to Circuit Judge Gray, who heard the case in the absence abroad 
of Judge Kirkpatrick, who had granted the preliminary injunction. 
In an opinion filed Judge Gray continued the injunction, though evi- 
dently with some hésitation, as he had before hiïn the answers show- 
ing ratification and the dismissal of the bill as to the Maine com- 
pany, — matters occurring subséquent to the grant of the injunc- 
tion. As the case now stands, we hâve the hopelessly insolvent cor- 
poration of the state of Maine seeking to provide for its indebted- 
ness by having the New Jersey corporation assume it, and also issue 
one share of its stock in exchange for two shares of the stock of 
the insolvent Maine company. : At bar counsel for the New Jersey 
company signify the willingness and désire of that company to carry 
out such proposed stock exchange. After full considération it ap- 
pears that but 10 shares of stock, represented by one of 'the com- 
plainants in this case, Record any objection to this plan. The Maine 
company, by a practically unanimous vote of its stockholders, favors 
the plan, and that company refuses to become a party to this bill, 
by which it is sought to invalidate the transfer. Apart f rom the 
strong case thereby presented for the court declining to lend its 
aid to the minority stockholders, whose purpose is manifestly not 
to put the company in a position wheré its indebtedness can be paid 
or provided for, but to obstruct the plan of practically ail the stock- 
holders whereby somefhing can be saved from the wreck, we think 
this injunction should be lifted, because it is clear the complainant 
can hâve no relief by final decfée. This litigation must eventually 
end in the dismissal of the bill, by reason of the absence from the 
record of a necessary party. If such be the certain end of the bill, 
why should this injunction, without security, stand until that end 
is reached? It is quite clear that thé right of action hère sought 
to be enforced is the right of action of the Maine corporation. The 
right of such corporation is the foundation on which the relief sought 
by its stockholders rests. The stockholder has no rights separable 
from those of the corporation. The right of the party before the 
court dépends on the right of the party not before the court. Not 
only is the présence on thé record of that corporation necessary 
to constitute the stockholders' right, but the respondent has a right 
to its présence, so that it may be concluded by the decree. The 
authorities are clear that such corporation, either as a complainant 
or a respondent, is on indispensable party to the bill. In Davenport 
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v. Dows, 18 Wall. 626, 21 L. Ed. 938, it was held the corporation was 
a necessary party to a bill filed by a stockholder, and its nonjoinder 
was demurrable. To the same effect are Mallow v. Hinde, 12 Wheat. 
193, 6 L. Ed. 599; California v. Southern Pac. Co., 157 U. S. 248, 
15 Sup. Ct. 591, 39 L. Ed. 683; Fourth Nat. Bank v. New Orléans 
& C. K. Co., 11 Wall. 625, 20 L. Ed. 82; Kailroad Co. v. Mills, 113 
U. S. 256, 5 Sup. Ct. 456, 28 L. Ed. 949; Porter v. Sabin (C. 0.) 36 
Fed. 476. The order continuing the injunction is, therefore, re- 
versed, the injunction dissolved, and the case remanded, with direc- 
tion to dismiss the bill 



FARMERS' NAT. BANK OF HUDSON v. JONES, Governor of Arkansas, 

et al. 

(Circuit Court, E. D. Arkansas. December 29, 1900.) 

i. JtTRISDICTION OF FEDERAL COURTS-— SOIT AGAINST STATE. 

A suit against the offleers of a state to compel them to do acts whieh 
would impose a contraetual pecuniary liability upon the state, or to issue 
any évidence of debt which would hâve that resuit, is, in fact and légal 
effect, a suit against the state, of which a fédéral court has no jurisdic- 
tion. 
3. Equity Jurisdiction— Mandatory Suit against Public Officers. 

A bill in equity to compel a board of public offleers to issue bonds to 
plaintiff is, in effect, a pétition for a peremptory mandamus, and neither 
can be maintained unless the act sought to be coerced is a purely minis- 
terial one, enjoined on the défendants by positive requirement of law, 
which leaves nothing to their discrétion. 
3. States— Poweb of Board to Issue Bonds— Arkansas Statute. 

Act Ark. May 8, 1899, which authorizes and directs the state debt 
board to fund the valid bonded indebtedness of the state by exchanging 
new bonds for outstanding valid bonds, which shall be presented by the 
holders, confers no power on such board to Issue new bonds in lieu of old 
bonds which hâve been lost or destroyed, even though they were errone- 
ously destroyed by the offleers of the state, nor can such power be con- 
ferred by a court on équitable grounds; the only remedy of the créd- 
iter being through législation. 

In Equity. Suit against the state debt board of Arkansas to com- 
pel the issuance of state funding bonds to complainant. 

The act of the législature of the state of Arkansas approved May 8, 1899, 
entitled, "An act to fund the debt of Arkansas and for other purposes," con- 
tains the following provisions: 

"Section 1. That the state debt board is hereby authorized and directed to 
fund the valid bonded indebtedness of the state of Arkansas, excepting the 
one hundred and sixty (160) bonds of the séries of 1870, now owned and held 
by the United States, and to call in the outstanding script and treasurer's 
certificates of this state." 

"Sec. 3. Each bond at the time of its delivery or exchange shall be signed 
by the governor and sealed with the great seal of the state, be countersigned 
by the treasurer and registered by the auditor of state, and the date of each 
registration shall be endorsed on the bond and signed by the auditor. The 
signature required above shall be in the Personal handwriting of the officiai 
making the same. The coupon attached to each bond may be signed by the 
treasurer alone, which signature may be engraved thereon at time of prépara- 
tion of the blank bonds by the printer." 

"Sec. 5. Immediately after the passage of this act the state debt board, by 
it& président, shall publish for sixty days, in each, in a daily paper in Llttle 
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Bock and New York City, a notice to ail prlvate- holders of valid bonds of thls 
state, to présent sftme for exchange for nëw bonds provlded for by this act, 
The basls ôf exchange shall be an amount of new bonds èqual to the aggregato 
amount of old bonds and matured coupons thereto attached." 

On the 4th day of May, 1900, the plalntiff In thls case presented to the 
state debt board Its pétition requesting the board to Issue to it, under the act 
quoted, funding botidsin lieu of certain state bonds which It alleged belonged 
to It, and had by mistake been burned by thé burning board of the state on 
December 11, 1896. ,T,h8 state debt board, upon considération of the plaintiff s 
pétition and the évidence presented in support thereof , made the f ollowing 
finding of facts: • 

"And upon considération of the récitals thereof, and the matter and ques- 
tions arising thereon, in connection with the évidence offered in support there- 
of, and an examination and inspection by the board of the records in the office 
of the auditor and treasurer relating thereto, the board reached the conclusions, 
and made and hereby déclares the following finding of the facts, as the same 
exist and relate to the sald matter, namely: 

"(1) That the sald Farmers' National Bank and its predecessor in interest, 
the Farmers' Bank' of Hûdson, New York, became the owner prior to June 
14, 1839, of the following described non-Holford Real-Estate Bank bonds of 
the said state of Arkansas, issued under authority of the act of législature of 
sald state to aid in establishing what was known as the 'Keal-Estate Bank; 
together with coupons thereto, the numbers of said bonds being Nos. 482, 487, 
488, 489, 490, 491, 492, 493> 494, 495, 496, 497, 498, 499, 657, 658, 676, and 698, 
being eighteen bonds; that said bank remained continuously the owner of said 
bonds until September 12, 1871. . ,.. . 

"(2) That on the 12th day of September, 1871, the offlcers of said bank 
caused the said described bonds f and coupons and others owned by it to be 
surréhdèred to the financial agent of the state of Arkansas, at the office of 
the Union Trust Company In the city of New York, to be exchanged for new 
funding bonds under thé provisions of the act of April 6, 1869, which author- 
ized and directed such exchange. 

"(3) That In exchahge for said Real-Ëstate Bank bonds and others, and by 
way çf funding same in manner provlded for in said act of 1869, said funding 
agents of the state of Arkahsas wrbngfully caused to be delivered to said 
Farmers' National Bank, eïra'er fraudulently or through mistake, the following 
described pretended bonds ,^f said state, namely, Nos. 1,451 to 1,480, both 
inclusive, 1,496 to 1,508, both inclusive, 1,511, 1,512, 1,753, 1,794, 1,795, 1,809, 
and 1,810, being flfty bonds,, and équivalent In amount of the aggregate sum 
of bonds and coupons so surrenderéd by said band for exchange. 

"(4) That the said fifty bonds were of the date and dénomination of bonds 
Issued by said funding agents to F. W- Oaper, as a^torney for Holford, on 
the 22d day Of September; 1869," and the delivery thereof in exchange for the 
non-Holford bonds described in finding No: 1, on the 12th day of September, 
187J, was elther a mistake or. a f raud upon the rights of the Farmers' National 
Bank.. . ■ ', • ■ ., M . ■ ,-. • ' 

"(5) That there appears upon the record of detalled receipts kept by said 
funding agents an entry, .purporting to t haye been made on January 31, 1872, 
recitiDg the fact that on said, date the bonds described in finding No. 1 were 
presented by one W. P^ipenkla for funding: into new bonds under said act of 
1869, and on said day'tiîe said funding, .agent awarded in exchange for said 
bonds the following described funding bonds of the séries of 1869, and of 
thèse Nos. 796, 797, 798, 799, 800, 801, 802, . 803, • 804,, 805, 806, 807, 808, 809, 
810, 811, 812, 813, 814, 815, 816, 817, 818, 819, 820, 821, 822, 823, 824, twenty- 
nine bonds, each of said bonds bearing; Interest at the rate of 6 per cent, per 
annum, and having cpupons attached for same from January 1, 1872; that, 
notwilhstandjng thé said twénty-nine bonds were so ordered to be issued in 
exchauge for the said twelve non-Holford, bonds and the coupons thereon, 
only four thereof, namely» Nos. 7^6, 805, 823, 824, were in fact issued, and 
the same hâve been duly redeemed and paid, and that, therefore, no claims, 
légal or équitable, exist against the state of Arkansas for said four bonds. 

"<6) That the remaining twenty-flv© bonds, and ail coupons aforesaid thereto 
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attachée!, although duly préparée! and signed and registered, were never in 
fact delivered to said W. P. Denkla, or to any one else, but apparently re- 
mained continuously in the hands of the funding agents until 1896, when the 
same were taken into possession of the treasurer o£ Arkansas, and on the 
llth day of December, 1896, listed, and destroyed by burning, by the tribunal 
known as the 'Burning Board of the State of Arkansas,' and that at the same 
time, and under the same circumstanees, the said twelve original non-Holford 
Real-Estate Bank bonds surrendered by the said Farmers' National Bank for 
funding and exchange as aforesaid were received from said funding agent by 
said treasurer and likewise burned." 

"(8) That the said twenty-five bonds so coming into the possession of said 
state treasurer, and destroyed as aforesaid, were not the property, légal or 
équitable, of the said W. P. Denkla or the state of Arkansas, but belonged in 
fact to the Farmers' National Bank. 

"'(9) That said Farmers' National Bank has offered to surrender to this 
board the Holford bonds described In flnding No. 3, disclaiming any right 
thereto. 

"(10) That this board, notwithstanding It concèdes to the said Farmers' 
Bank the ownership of the claim and debt represented by the twenty-five 
(25) funding bonds and coupons destroyed on December 11, 1896, déclines to 
issue and délirer to said bank in exchange therefor the bonds of the state 
of Arkansas under the funding act of 1899, for the reason that in the judg- 
ment of the board the authority conferred by said act limite its powers to the 
funding and exchange of bonds and coupons in existence and capable of an 
actual manual delivery and exchange, and does not extend to or include claims 
based on bonds and coupons destroyed, even if the same was done erroneously. 
"Because of the ground stated in this paragraph, the board now déclines to 
fund the claim of the said Farmers' National Bank. 

"Dan W. Jones, Governor. 

"Alex C. Hull. Secretary of State. 

"Olay Sloan, Auditor of State. 

"Thos. E. Little, Treasurer of State." 

TJpon the refusai of the state debt board to issue refunding bonds to the 
plaintiff for the bonds so burned, this bill in equity was filed, setting out, 
at length and in détail, the facts found by the state debt board, and concliiding 
with thèse prayers: "Wherefore the said complainant prays that the said 
officiai défendants may be held to be estopped to insist upon an actual tangible 
présentation of the bonds and coupons belonging to the défendant, in the face 
of the admitted fact that the same were destroyed by the officers of the 
state when there was no claim that the same belonged to the said state of 
Arkansas, but the record showed that they belonged to the owners of the 
bonds that they were directed to be exchaiged for. (2) But, if complainant 
shall be mistaken as to its right to relief of this character under the facts 
stated, it prays that, under the language of the statute authorizing and direct- 
ing the défendants composing the state debt board to fund the valid bonded in- 
debtedness of the state, be held to include the power to fund as such bonded in- 
debtedness the destroyed bonds and coupons of this complainant burned by the 
officers of said state, treating the said bonds and coupons as still in existence, in 
fui'therance of justice and to accomplish the plain equities of this complaint, 
and to prevent the officers of the state from taking advantage of their unau- 
thorized act in burning bonds and coupons which did not belong to the state 
at the time of the destruction thereof, it being a fact that the funding board 
could not lawfully destroy the property of any person under its powers. (3) 
If complainant should be mistaken as to its rights to relief in either aspect 
stated, then it prays that the said défendants re-execute the said bonds and 
coupons so destroyed, and when so re-exeeuted, or treated as so re-executed, 
that the said défendants composing the said state debt board proceed to make 
exchange therefor, in accordance with the act of 1899, as valid bonded in- 
debtedness of the state, and to issue and deliver to it new bonds for the aggre- 
gate amount of its said twenty-five bonds and the coupons thereon, and which 
would mature on the date of the court's order, the said new bonds to be for 
the amount, and numbered, signed, and registered, as required by the act 
of 1899, to make and constituée the same valid bonded obligations of the state 
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under said àct. (4) That procèss issue for, each of said défendants, command- 
ing èàch thereof to make answer to the same ùnder the penalty, etc., and that 
pending'à hearing that the défendant Little, as treasurer, be enjoined from 
listing for destruction, and the said board from destroying, so many of the 
blank bonds now in the hahds of said Little, as treasurer, as may be required 
to çomply with any order that may be made in this cause. (5) That défend- 
ants make answer unto this blll, but not under oath, the same being hereby 
expressly waived. (6) That complainànt be granted ail other and further 
relief that the foregoing facts may entitle it to and to equity may appertain." 
The state, by her attorney gênerai, appeared, and demurred to the jurisdie- 
tion of tle court upon the ground that the suit was, in fact and légal effeet, 
one against the state. This demurrer was overruled by the district judge; 
and thereupon the state, by her 'attorney gênerai, protesting and denying the 
jurisdiction of the court, flled an answer denying the material allégations of 
the pétition. The facts as found by the state debt board are clearly and 
indubitably established by the évidence in the case. 

James P. Clark and Thomas 0. McBea, for complainànt. 
Jeff Davis, Atty. Gen., and Chaa Jacobson, for défendants. 

OALDWEliL, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

A state, without its consent, cannot be sued by an individual. "It 
is a well-established principle of jurisprudence in ail civilized nations 
that the sovereign cannot be sued in its own courts or any other 
without its consent and permission; but it may, if it thinks proper, 
waive this privilège, and permit itself to be made a défendant in a 
suit by individuals or by another state." Beers v. Arkansas, 20 
How. 527, 15 L. Ed. 991. The United States has waived this privilège 
in this regard, and allowed suits to be brought against it in a few 
specified cases. Some of the states of the Union, including Arkansas, 
hâve at times claimed no immunity from suit, but made provision for 
submitting themselves to the jurisdiction of courts at the suit of any 
one who choose to sue them. Expérience, however, soon demonstrated 
this to be an unwise and extremely injurious policy, and most, if not 
ail, of the states, including Arkansas, after a brief expérience, aban- 
doned it, and refused to submit themselves to the coercive process of 
judicial tribunals. "When the suprême court of the United States in 
Chisholm v. Georgia, 2 Dajl. 419, 1 L. Ed. 440, decided that under the 
constitution that court had original jurisdiction of a suit by a citizen 
of one state against another state, the eleventh amendaient of the 
constitution was straightway adopted, taking away this jurisdiction. 
That amendment reads as follows: 

"The judicial power of the United States shall not be construed to extend 
to any suit in law or equity commenced or prosecuted against one of the 
United States by citizens of another state, or by citizens or subjects of any 
foreign state." 

Since the adoption of this amendment, the contract of a state is 
substantially without sanction, except that which arises out of the 
honor and good faith of the state itself, and thèse are not subject to 
coercion. Ex parte Ayers, 123 U. S. 443, 505, 8 Sup. Ct. 164, 31 L. Ed. 
216. One claiming to be a creditor of a state is remitted to the jus- 
tice of its législature. It was once said by the suprême court of the 
United States that the eleventh amendment was limited to suits in 
which the state was a party to the record. Osborn v. Bank, 9 Wheat. 
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738, 6 L. Ed. 204. But as a state can perforai ita functions through 
officers and agents only, it was soon perceived that, if thèse officers 
and agents of the state were liable to be sued and coerced to com- 
ply with the judgments and deerees of a fédéral court, the whole 
scope and purpose of the amendment would be nullifled, and the doc- 
trine of that case on this point has long ceased to be authority. 

It is now settled that the jurisdiction in such cases is dépendent 
upon the real, and not upon the nominal, parties to the suit, and it is 
now clear, both upon principle and authority, that a suit against the 
officers of a state to compel them to do acts which would impose a 
contractual pecuniary liability upon the state, or to issue any évi- 
dence of debt, in the name of the state, which would hâve that resuit, 
is in fact and légal effect a suit against the state, though the state 
itself is not named a party on the record. This suit is not against 
the named défendants as individuals, but against them in their officiai 
character and capacity as officers of the state constituting the state 
debt board, and seeks to compel them to perf orm an officiai act in the 
name of the state, whereby the state will become bound for the pay- 
ment of money by an évidence of debt which now has no existence, 
and which they are not by law empowered to issue. The state debt 
board owes to the state the duty to do for and in the name of the 
state the things enjoined upon it by the act of the législature, and 
none other. The board, as a board, has no contract relations with the 
owners of lost or destroyed bonds, and stands in no relation to them 
which imposes on the board any duty towards them whatever; and if 
it be conceded that the state owes to the owners of lost or destroyed 
bonds, no matter by whose agency lost or destroyed, the duty of issu- 
ing new bonds in their stead, no fédéral court can coerce the state, or 
any of its officers or boards, by any form of suit or proceedings, to 
the performance of that duty. As was said by the suprême court in 
the Jumel Case, 107 U. S. 711, 2 Sup. Ct. 128, 27 L. Ed. 448, the board 
can be moved through the state, but not the state through the board. 
A suit like the one at bar, which seeks to compel a board of state of- 
ficers to exécute and deliver to a suitor the bonds of the state, which, 
if legally executed and delivered, would constitute a valid money obli- 
gation against the state, is to ail intents and purposes a suit against 
the state, of which a fédéral court has no jurisdiction. It is a suit 
to compel the board to issue negotiable bonds of the state, to become 
légal and binding obligations upon the state. There is no différence 
between such a suit and a suit against the state for the amount of 
money expressed in the bonds. If one can be maintained, the other 
can. The justice and merits of the demand eut no figure in determin- 
ing the jurisdiction of the court. When it is determined that the 
suit is one against the state, the jurisdiction of the court is terminat- 
ed, and any inquiry into the merits of the case is irrelevant. There 
is a well-deflned line of distinction between a suit like the one at bar 
and suits against officers and agents of the state to restrain them 
from infiieting a personal injury on a citizen in violation of his légal 
and constitutional rights, or to compel them to perforai for a citizen 
a plain ministerial duty, the performance of which is enjoined upon 
them by law, and concerning the performance of which they hâve no 
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discrétion. This liue of distinction is pointed out and illustrated in 
the cases which we cite. Ex parte Ayers, 123 U. S. 443, 8 Sup. Ct. 
164, 31 L. Ed. 216; Louisiana t. Jùïnfil, 107 U. S. 711, 2 Sup. Ct. 128, 
27 L. Ed. 448; Antoni v. Greenhow, 107 U. S. 769, 2 Sup. Ct. 91, 27 
L. Ed. 468; Cunningham v. Eailroad Oo., 109 U. S. 446, 3 Sup. Ct. 292, 
27 L. Ed. 992; Hagood v. Southern, ll7 U. S. 52, 6 Sup. Ct. 608, 29 
L. Ed. 805; Osborn t. Bank, 9 Whëàt 738, 6 L. Ed. 204; Davis v. 
Gray, 16 Wall. 203, 21 t. Ed. 447; Board v. McComb, 93 U. S. 631, 
23 L. Ed. 623; Hauts v. IiOuisiâna, 134 U. S. 1, 10 Sup. Ct. 504, 33 L. 
Ed. 842; Pennoyer v. McConnaùghy, 140 U. S. 1, 11 Sup. Ct. 699, 35 
L. Ed. 363. 

The plaintiff's suit must fail on another ground. The bill is, in 
effect, a pétition for a peremptory mandamus on the state debt board 
to compel it to issue state refunding bonds to the plaintiff in lieu 
of state bonds alleged to hâve been wrongfully or erroneously burned 
by the state burning board, and which it is alleged belonged to the 
plaintiff. The act of the législature, providing for refunding the 
bonded debt of the sta^e, conféra on the board no authority to issue 
refunding bonds in sucha case. That act contemplâtes the exchange 
of one bond for anotïiér. 'Wherever the holder of a valid state bond 
présents the same to the board to bé funded, it is the duty of the 
board to issue and deliver to the holder so presenting such bond a 
refunding bond for a like amount, as prescribed by the act. Until a 
valid state bond is preseuted to the board to be refunded, it has no 
jurisdictiôn to act in the premises. The actual présentation of a 
state bond-to be refunded is an indispensable prerequisite to the exer- 
cise of its*|urisdiction. It has no power or authority under the act 
to inquiré into the ownership or vâlidity of alleged lost or destroyed 
bonds with a view of refunding them. And the inquiry the board 
made, an^ the facts it fc-und, on the application made to it in this 
case, werê extra officiai. It was a jùdicious and proper thing to do, 
but after dôing it the bftf çd rightfully decided that it was without 
power or authority to granttne ; relief sought, or give any légal force 
or efficacy to îts fîhdings, Thb court is fully in accord with the 
board iri its Énding of facts, butthèy hâve no officiai sanction or force. 
Ho state ,of fkcts can^confer on the board the authority to issue 
state bonds. This can be done by lâw only. It is a power not to be 
implied or prësumed; it ihust be expressly conferred. The facts 
found by the board wijl doubtless be persuasive before the tribunal 
'\vhich aïone can do justice in the premises under the existing laws 
of the state. They are ujaayailing elsewhere. In the absence of ex- 
press statutôry, authorit^, nô stàte officer or board has power or au- 
thority to isst}ë state bond$ or other évidences or debt in lieu of bonds 
or évidences ôf debt alleggd to hâve been lost or destroyed. The 
policy pursùed by the Ùnjtèd States in this re/gârd is instructive. 
For a long tjme it was ^è practicé to pass speéial acts of congress 
authorizing tlie secretafy ôf the treàStiry of the United States to 
ij3sue, ùpon We conditions prescribed in the acts, duplicate United 
States bonds in lieu of bôî^ds destroyed by firè or otherwise. As ex- 
amples of sùch acts we cite: Act Feb. 13, 1862 (12 Stat. 901); Act 
Jan. Ï9, 1861 (12 Stat. $78); Act March 28, 1864 (13 Stat 577)j Act 
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July 23, 1866 (14 Stat. 599); Act April 25, 1866 (14 Stat. 584); Act 
March 1, 1869 (15 Stat. 464). Finally, congress passed a gênerai law 
on the subject to cover ail cases of the loss or destruction of United 
States bonds, which is embodied in sections 3702-3705, Rev. St. U. S. 
Without express authority to that effect conferred by an act of con- 
gress, the secretary of the treasury of the United States never pre- 
sumed to issue duplicate United States bonds to take the place of 
bonds lost or destroyed, no matter how clear or satisfactory the proof 
of loss might be. On examination, it will be found that the acts of 
congress and of the states, which authorize the issue of bonds or other 
évidence of debt of the United States or of a state in lieu of lost bonds 
or other évidence of debt, uniformly prescribe the conditions upon 
which it will be done. Proof of loss and the exécution of an indem- 
nifying bond are among the conditions required by such acts. 

As before remarked, the bill in this case is, in effect, a pétition for 
a peremptory mandamus. If a mandamus would not lie to coerce 
the state debt board to the performance of the act, no more can its 
performance be coerced on a bill in equity. A court of equity cannot, 
by its process or decree, invest a public officer with power or au- 
thority not conferred on him by law, any more than a court of law can 
do that thing by a writ of mandamus. When it is sought to compel a 
public officer or board to do a particular act, it must clearly appear 
that the law has made it the légal duty of the officer or board to do 
the act, and that the act is purely a ministerial one, which leaves 
nothing to the discrétion of the officer or board. The whole law on 
this subject is briefly and accurately expressed by the suprême court 
of the United States in the case of U. S. v. Lamont, 155 U. S. 303, 
15 Sup. Ct. 97, 39 L. Ed. 160. In that case the court say: 

"The duty to be enforced by mandamus must not only be merely ministerial, 
but It must be a duty which exists at the time when the application for the 
mandamus is made. Thus, in the case of Ex parte Eowland, 104 U. S. 604, 
26 L. Ed. 861, this court, speaking through Mr. Chief Justice Waite, said: 
'It is settled that more cannot be required of a public officer by mandamus 
than the law has made it his duty to do. The object of the writ is to enforce 
the performance of an existing duty, not to create a new one.' Moreover, 
the obligation must be both peremptory and plainly defined. The law must 
not only authorize the act (Com. v. Boutwell, 13 Wall. 526, 20 lr. Ed. 631), but 
it must require the act to be done. 'A mandamus will not lie against the 
secretary of the treasury, unless the laws require him to do what he is asked 
in the pétition to be made to do' (Reeside v. Walker, 11 How. 272, 13 L. Ed. 
693. See, also, Secretary v. McGarrahan, 9 Wall. 298, 19 L. Ed. 579); and the 
duty must be 'clear and indisputable' (Commissioners v. Aspinwall, 24 How. 
376, 16 L. Ed. 735)." 

And see Board v. King, 14 C. O. A. 421, 67 Fed. 202. Thèse rules 
are applicable to this case, and décisive of it. The bill must be dis- 
missed for want of jurisdiction, without préjudice to the plaintiff's 
right to assert its claim before any tribunal compétent to afford the 
relief sought. 
105P.-30 
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CHRISTIAN t. SMITH et al. 

' (Ctrctilt Court, a D. New York. September 4, 1900.) 

Equitt— Suit for Accounting— Grounds of Jurisdiction. 

A Mil alleged that complainant and défendants were appointed by the 
bondholders of an inscrivent railroad company a committee to hâve charge 
of proceedings far the foreclosure of the mortgage and the reorganiza- 
tlon of the company; that It was agréecl that the members of the com- 
mittee should be fully compensated for theîr services and expenses, and 
a fund -was raised and placed In Its hands to pay the expenses of the 
proceedings and such compensation; that it was furth'er agreed that the 
committee itself should «KMnpensate its members byjustly apportioning 
between them the available surplus of such fund; that défendants, who 
constltuted a majority of the committee, had apportioned a sûm to com- 
plainant which was less than full compensation, and less than the amount 
of the fund remainlng in their hands warranted, but that they lefused 
to make an accounting as to such fund, or to glve hlm any information 
on the subject Beld, that such bill stated a good cause of action for 
an accounting. 

In Equity. On demurrer to bill. 

John S. Wise, for complainant. 

Miller, Peckham & Dixon, for défendants. 

TOWNSEND^ District Jndge. Demurrer to amended bill for an ac- 
counting origmallyfiledby Edward D. Christian, who died, and whose 
executrix has revived the suit. It appears from the bill that in 
August, 1886, the Seattle^ Lake Shore & Eastern Eailway Company, 
a corporation of the state of Washington, mortgaged its railroad to 
the Union Trust Company of New York tô secure the payment of an 
issue of bonds to the ambûnt of $5,675,000; that in 1893 the company 
defaultèi the interest npon said bonds; that thereupon the bondhold- 
ers, by >n*itten agreement, appointed coîhplainant's décèdent and the 
défendants trustées and agents, ùnder the title of a committee, to take 
such measures as might appear to them to be judicious for the pro- 
tection of me bondholders; that the whole issue of bonds was de- 
posited'with the Manhattan Trust Company; that the Union Trust 
Company fôrefilosed the mortgage; that the original agreement was 
modifled on Starch 25, 1896, so that the previous acts of the commit- 
tee were ratifled, and they were authorized to bid in the property at 
the foreclosure sale for the bondholders, and to organize two new cor- 
porations,' and take various other measures for the préservation of said 
property; and it was further agreed that, in case of the purchase of 
said property, a voting trust should be created, and that défendants 
Armour, White, and Sage should be yoting trustées, with extensive 
powers. . | 

PàragrapHs 8 and 9 of the bill allège as follows : 

"Ëighth. In the mâking of the agreement aforesaid for the foreclosure and 
reorganization, it was contemplated and understood between the parties there- 
to that the committee would hâve to perform great and protracted labor, 
involving onerous and délicate responsibilities, for ail of which it was in- 
tended and provided that the committee should be fully compensated, and 
suitable provision was made therefor in the said agreement, but the amount 
of compensation was not fixed and stated in the agreement, because the just 
amount could only be determined by future events and ultimate results. Nor 
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was any Personal liability assumed in the premises by Individual bondholders. 
The only recourse for compensation was and ls against the f und in the 
hands of the committee under the said agreement. As security for such pay- 
nient of just compensation and for their expenses the committee had a lien 
and charge upon ail the securities placed in their hands under the said agree- 
ment, and upon the proceeds of such securities. Moreover, in order to raise 
a fund to provide for part, at least, of such compensation and expenses of 
the foreclosure and reorganization, by the terms of said agreement each de- 
positor of a bond of $1,000 was required to pay, as an assessment thereon, 
the sum of $50. The committee received f rom such assessments in the aggre- 
gate $273,000." 

Paragraph 10 allèges, in ter alia, as follows: 

"Tenth. Your orator avers that, as a member of such reorganization com- 
mittee, he had at all.times, and now has, a right to an aceount from the 
défendants, jointly and severally, and whether as members of the said com- 
mittee, or as voting trustées, acting with members of such committee, in re- 
spect to ail moneys or funds coming into their hands, In order, among other 
things, that your orator might receive his aforesaid just compensation out 
of the funds or money in the défendants' hands justly applicable thereto; 
and your orator has often demanded of the défendants such an accounting, 
but, nevertheless, the défendants hâve always hitherto, and still do, refuse 
to render any aceount to your orator, or give him any information in the 
premises. In this behalf your orator avers that on or about the 30th day 
of July, 1896, your orator received, out of the fund applicable thereto, twelve 
thousand and five hundred dollars in part payment of his services aforesaid, 
and on or about the 28th day of January, 1898, he received, through the dé- 
fendants, the further sum of $7,225.15, as additional part payment. The de- 
fendants then pretended and alleged that the said last-mentioned sum so 
paid was your orator's full and equal share of ail that remained applicable 
to the payment to members of the said committee of reorganization in respect 
of their services. Your orator, upon information and belief, allèges that the 
said statement and pretense was and is wholly untrue; that the défendants, 
in fact, still hâve in their possession, or under their control, money or funds 
justly applicable to the payment to your orator of the full amount of thirty- 
flve thousand dollars so due to him, as aforesaid, unless the défendants hâve 
fraudulently appropriated to their own use, or made other unlawful disposi- 
tion thereof, in which case, as your orator is advised, the défendants are 
liable to your orator notwithstanding." 

It is thus alleged that it was agreed that complainant's décèdent 
should be fully compensated; that his services were worth f 35,000; 
that he has been refused an aceount or any information in the premis- 
es, and the full amount of f 35,000 applicable to his payment is under 
the control of défendants, unless fraudulently appropriated. "It was 
* * * agreed that the said committee itself should justly apportion 
the available surplus funds to and among the respective members." 
An apportionment made by a majority of the committee, while refus- 
ing to the minority any information as to the amount to be appor- 
tioned, and therefore ail opportunity to properly discuss the question 
in a meeting of the committee, is not a just apportionment by the com- 
mittee. The demurrer is overruled. 
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J SrtATB TRUST 00. y. DE LA VBRG^iRBFRIGERATING MAOH. OO. 
• (Circuit Court of Appeals, Flfth' Circuit. December 11, 1900.) 

•■• 'Y ■• No. 951. 

1. JudgMbmtb— Rbb Judioata— Matterb Cokcltjded. 

On a pétition flled in the fédéral court in a suit to foreclose a railroad 
mortgage by a creditor of the défendant to enforce a judgment of a 
state court establishlng his right to a vendor's lien or privilège against 
certain property of the défendant, the plaintiff cannot relitigate the 
question of petitioner's status as a vendor, or his right to privilège as 
such; the judgment of the state court being conclusive upon such ques- 
tions: 

2. Liens— Vendor's Privilège as to Movablks under Louisiana Statute— 

KecOKding. 

Under the Statute of Louisiana (Rev. Olv. Code, arts. 3271, 3273, 3274), 
as construed by the suprême court ofj the state, a vendor's privilège in 
respect to a movable which has been attached to realty is not lost as 
against a mortgagee of the realty by a failure to record the same, but 
the thing sold remains a movable, ' and subject to the privilège, so long 
as it has not lost its identity, and can be separated from the land, tene- 
ment; or building to which it has béen attached without injury thereto. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

The State Trust Company is the trustée ôf the flrst mortgage on ail the 
property of the New Orléans & Western Railroad Company. This mortgage 
was exeeuted on July 15, 1895, and was duly recorded in the parishes in which 
the mortgaged property lies. On January 10, 1898, in a suit brought by the 
State Trust Company, a receiver was appointed of the railroad compàny's 
property by the United States circuit court for the Eastern district of Louisi- 
ana. In October; 1896, the De La Vergne Refrigerating Machine Company 
began an action in the civil district court for the parish of Orléans, La., 
against the railroad company, claiming a v»ndor's lien for the balance due on 
two compresses and appurtenances ereeted by it on the promises of the 
défendant company, under an original oontract with the Delta Construction 
Company, of New York. This action wasi pending when the receiver was 
appointed, and under the terms of the order appointing him and directing him 
to prosecute and défend ail actions against thé company he made himself a 
party to thè : càTise j in the state court, ànd adopted thé- defendant's answer. 
In due course judgment wasrendered in the civil district court for the De 
La Vergne Company, which was appealeflfrom by the railroad company and 
the receiver, and was modifled and affinneii by the suprême court. In that 
case the pfyjhtiff claimed thàt, as betwëen it and the Delta Construction 
tfbmpany, its'éontract to coh'struct and ërëet the two cottOn compresses on the 
railroad company^s property in St. Bernard parish, La., was a Louisiana con- 
tract, and thatjt has a vendor's privilège, on the property covered by said 
contract. The défendants the railroad company and the receiver contended 
tn'at the contracta were .New York contracts, and, therefo,re, that no vendor's 
privilège could resùlt therefrom. The court • held that the contracts were 
Louisiana contsacts, and hehce earried a vendons privilège, and adjudgèd such 
privilège against the défendants. To this ■ suit neither;the trustée of the 
mortgage nor any of the mortgage creditors were parties. There was no issue 
in that case as to rank of the alleged privilège, nor as to whether it had 
any existence as against the mortgagee. 

After the judgment of the suprême court of Louisiana became final, the De 
La Vergne Company flled its pétition of intervention in the présent case, 
making the trustée of the mortgage the complainant in said cause, and the 
receiver party défendant, and asking leave to exécute its judgment by the 
separate seizure, sale, and removal by the purchaser, if necessary, from the 
premises, of the two presses and appurtenances under the alleged vendor's 
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lien adjudged in its favor. The défense made by the receiver is not in issue 
hère, and ail référence to it ia omitte'd. The trustée answered this interven- 
tion as follows: 

"That it dénies ail and singular the allégations in the plaintiff s pétition 
contained, and avers that the true facts with référence to the subject-matter 
of said pétition are as follows: That the Delta Construction Company, of 
New York, entered into a contract with the New Orléans & Western Railroad 
Company to construct its railroad and various buildings and appurtenances 
upon the property of said New Orléans & Western Bailroad Company situated 
in the parish of St. Bernard, in the state of Louisiana, and that among the 
appurtenances contained in the said construction contract were two cotton 
compresses. That the Delta Construction Company sublet the contract to 
construct and complète the said presses and their appurtenances to the De La 
Vergne Refrigerating Machine Company. That in due form of law the 
mortgages represented by petitioner were placed upon ail the property of the 
New Orléans & Western Railroad Company, and duly and properly recorded 
in the mortgage office of the parish of St. Bernard, and in other parishes 
through which the line of railroad aforesaid runs. That said construction 
contract of the Delta Construction Company was never recorded in the mort- 
gage office of the parish of St. Bernard, nor was the said contract of the De 
La Vergne Refrigerating Machine Company recorded in the mortgage office 
for the parish of St. Bernard, or, if it was so recorded, it was not recorded 
within the time provided by articles 3272 and 3274 of the Civil Code of the 
etate of Louisiana, and no lien of any sort or kind resulted in favor of the 
De La Vergne Refrigerating Machine Company against the holders of the 
said mortgages. That under the settled jurisprudence of this court no équi- 
table lien existed in favor of a construction contract against mortgages upon 
railroad property, and that the plaintiff has no claim whatever against this 
appearer except as an ordinary creditor of the New Orléans & Western Rail- 
road Company. That this appearer and none of the mortgage creditors afore- 
said were parties to the suit in the state court, and none of them are bound 
by any judgment or decree rendered by said court, and that nothing in the 
judgment of the said court can be construed as ranking or undertaking to rank 
the privilèges and daims against the New Orléans & Western Railroad Com- 
pany, and no court has authorlty or power to tank [take] such privilèges except 
this honorable court. Wherefore this défendant prays that the pétition of the 
De La Vergne Refrigerating Machine Company may be rejected, with costs." 

The intervention was referred to a master, who prepared the following 

draft of a report: 

"The undersigned master in chancery, to whom the intervention of the De 
La Vergne Refrigerating Machine Company was referred by a decree rendered 
herein on September 2, 1899, directing him to hear and report fully both 
the facts and the law of said intervention, begs leave to submit his report as 
follows: This matter came up for hearing before the master on September 
7, 1899, and the testimony of Robert W. Robertson, gênerai agent of the inter- 
vener, was taken on behalf of the intervener, and the testimony of W. C. 
Dotterer, receiver of the défendant company, and John W. Mumper, mechan- 
lcal engineer, on behalf of said défendant company. Various documents noted 
In the transcript of the testimony were offered in évidence. The master 
reports and filed herein the testimony of said witnesses and said documents. 
After being twice fixed for argument, the matter was recently submitted on 
briefs. Intervener prays for the permission of this honorable court to carry 
Into effect a judgment in its favor and against the New Orléans & Western 
Railroad Company and its receivers for $32,000, rendered by the civil district 
court for the parish of Orléans, affirmed by the suprême court of Louisiana, 
with amendments, and now final; said judgment recognizing as existing in 
favor of intervener the vendor's lien and privilèges on the two cotton 
compresses known as the 'Bierce Press' and the 'Webb Press,' with the boilers 
and appurtenances thereto belonging, supplied and erected by the intervener 
on the premises of said railroad company at Port Chalmette, Louisiana; and 
decreeing that said privilège be enforced as against said compresses, boilers, 
and appurtenances. To this pétition of intervention William C. Dotterer, the 



470 105 PEDBRAIi REPORTER. 

présent receiver of the défendant company, answers, by declaring that, as he 
was appointed receiver after the occurrences set up in intervener's pétition-; 
ne can neither admit nor deny its averments, and referring to the records of 
the civil district court as disclosing the facts. He dénies the neglect and 
misuse of the presses in controversy, and sets np as reasons for preventing 
intervener from exercising its vendor's lien on said presses that it would 
seriously injure and inconvenience his company were it deprived at this time 
of the Bierce press, and that the proposed removal of said press and appur- 
tenances would necessitate the tearing down of the building in which it was 
constructed. The State Trust Company, plaintiff herein, answers by à gênerai 
déniai, and speciflcally déclares that the contract of intervener was merely 
a construction contract, from which no lien of any kind resulted, because 
said contract was not recorded within the period fixed by law. The matter 
at issue présents two questions for the décision of the court: (1) Does there 
exist a vendor's lien and privilège on the two presses in favor of intervener? 
(2) If there be a vendor's lien, is recordation thereof necessary for its enforce- 
ment as against the rights of prior mortgage creditors? The facts of the same 
hâve been so clearly stated In a décision of the suprême court of Louisiana 
rendered on May 15, 1899, in the matter entitled 'De La Vergne Befrigerating 
Mach. Co. v. New Orléans & W. E. Co.,* 26 South. 455, that the master cannot 
do better than refer the court to said décision for the facts (no évidence 
having been offered herein to controvert said facts), contenting himself with 
giving a brief résumé thereof. The intervener contracted with the Delta 
Construction Company on July 10, 1895, to construct, erect, and deliver to the 
last-named Company on the premises of the défendant company in Louisiana 
the two presses in question for the priée of §80,000, to be paid in installments; 
the last Installment— $32,000 — to be paid sixty days after the completion of the 
presses, and conditioned upon a satisfactory test of their capacity, to be 
made In Louisiana. The original contracting companies were New York cor- 
porations, and the contract was made in that state, to be finally executed in 
Louisiana. The défendant company herein subsequently took the place of 
the Delta Construction Company in said contract. The Bierce press was com- 
pleted within the time limit. By a modification of the original contract, made 
on December 3, 1895, by written agreeinent, the time limit for the completion 
of the Webb press was waive'd. This was corrected by an oral agreement con- 
temporaneously made that the Webb press should be completed by March 1, 
1896. It was not completed at that time. The défendant company finally 
notified intervener that, unless the press was completed by August 1, 1896, 
serious damage and lnjury would resuit to the company, for which intervener 
would be held. The press not being completed on August 1, 1896, the défend- 
ant company notified intervener of the termination of the contract, and 
ordered it to remove the parts of the press from its premises. Intervener 
successfully enjolned défendant from interfering with the work, and finally 
completed and tehdered it to défendant on September 17, 1896. Défendant 
declined to accept the press, and refused to make the test thereof required by 
the contract, or to allow lt to be made by intervener, or pay the balance of 
the priée due upon the two presses. Thereupon intervener sued défendant in 
the civil district court, claimlng a balance of Ç32,000 due on the contract 
for the two presses* alleging said contract to be a Louisiana contract because 
designed to be carrled out in this state, and claimlng a vendor's privilège on 
both presses with their appurtenances. Défendant allèges in its answer that 
intervener's fallure to complète the Webb press in time constituted a violation 
of the contract authorizing its daneellation, and asks in reconvention for dam- 
ages resulting from failure to complète the press in time. The lower court 
gave judgment In favor of intervener for the sum demandèd, with récognition 
of the vendor's privilège on both presses, and rejected defendant's demand in 
reconvention. The suprême court afflrmed this judgment after amending it 
so as to allow defendant's reconventional demand for damages in the sum of 
$4,000 with 5 per cent, interest thereon from April 10, 1897. After a careful 
examination of the authorities and of the évidence, the master finds the déci- 
sion of the suprême court of Louisiana, above eited, correct both as to the 
facts and the law. He finds that the contract was a Louisiana contract, that 
by its nature it imported a vendor's privilège for the unpaid portion of the 
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priée on both presses with their appurtenances, that the vendor's privilège 
outranks that of the mortgagees, and that the vendor's privilège on a movable 
requires no registry for its préservation. See Rev. Oiv. Oode, art. 3227; Bald- 
vvin v. Young, 47 La. Ann. 1466, 17 South. 883, and authorities therein cited. 
The évidence shows that the presses and appurtenances may be removed with- 
out damage to the realty or other property of défendant. In conclusion, the 
master recommends that intervener be granted the relief prayed for." 

To this draft of report the complainant filed before the master the follow- 
ing exceptions: 

"Now cornes the State Trust Company before George C. Preot, spécial mas- 
ter in chancery, and files the following exceptions to the draft of the master's 
report on the intervention of the De La Vergne Refrigerating Machine Com- 
pany: First. That the master has failed to flnd as a fact that the New Or- 
léans & Western Railroad Company contracted with the Delta Construction 
Company to erect two cotton presses upon its premises in the parish of St. 
Bernard as a part of a gênerai contract between said two companies to con- 
struct the terminal facilities of the New Orléans & Western Railroad Com- 
pany, said contract having been set up by the State Trust Company, and 
offered in évidence before the master. Second. The master fails to flnd that 
the Delta Construction Company subcontracted with the De La Vergne Re- 
frigerating Machine Company to construct the two presses mentioned in the 
contract aforesaid, and fails to flnd what the terms of the contract between 
the Delta Construction Company and De La Vergne Refrigerating Machine 
Company were, although such contract is in writing, and was offered in évi- 
dence before the master. Third. The master fails to flnd that the State 
Trust Company was no party to the suit in the state court between the New 
Orléans & Western Railroad Company and the De La Vergne Refrigerating 
Machine Company. Fourth. The master fails to find that there was no issue 
in that case as to the character or the rank of the privilège claimed by the 
De La Vergne Refrigerating Machine Company, the only issue in said case 
being the question as to whether the contract between the Delta Construction 
Company and the De La Vergne Refrigerating Company was a Louisiana con- 
tract or a New York contract Fifth. That the master fails to find and hold, 
as a matter of law, that the character of the privilège, if any, held by the 
De La Vergne Refrigerating Machine Company, grows, as a matter of law, 
out of the character of the contract it held with référence to this property, 
and not out of the judgment of the state court. Sixth. That the master fails 
to find as a matter of mixed law and fact that the De La Vergne Refrigerating 
Machine Company was a mère subcontractor in the construction and érection 
on the premises of the défendant of the presses in question. Seventh. That 
the master fails to find as a matter of fact that neither the contract between 
the New Orléans & Western Railroad Company and the Delta Construction 
Company nor the contract between the Delta Construction Company and the 
De La Vergne Refrigerating Machine Company were ever recorded in the 
parish of St. Bernard. Eighth. That the master fails to find as a matter of 
fact shown by the record that the two presses in question were built upon 
foundations deep in the soil. Ninth. That the master ought to hâve found 
as a matter of law from thèse facts that thèse presses were part of the im- 
movable property of the défendant company, and were stricken by the 
mortgage in favor of the State Trust Company recorded upon said property 
prior to the time when the contracts were made between the Delta Construc- 
tion Company and the De La Vergne Refrigerating Machine Company, and 
that such mortgage attached as soon as said presses were constructed and 
erected upon the mortgaged premises and fastened thereto as aforesaid. 
Tenth. That the master ought to hâve found as a matter of law, under the 
provisions of article 3274 of the Revised Civil Code, that failure to record the 
contract of the De La Vergne Refrigerating Machine Company gave said com- 
pany no privilège on said property as against the mortgage of the State Trust 
Company < Eleventh. That the master erred in holding that article 3274 does 
not apply to the vendor's privilège, and the authorities quoted by him to 
maintain bis position do not hold any such doctrine. Wherefore the State 
Trust Company prays that the master may consider thèse exceptions, and may 
amend the draft of his report to accord thereto." 
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On tbesë exceptions the master reported as follows: 

"SoHÇltors for plaintlff, the State Trust Company, hâve filed exception to 
said drâft report, setting up -eleven grdunds of exceptions, whîch said excep- 
tions the master réports and files herewith: First. To the first exception the 
master ànswers that he reported the gênerai contract between the New Or- 
léans & "Western Rftilïoad Company and the Delta Construction Company as 
one of the documents offéred in évidence in the hearing befbre him. He 
now flnds speeiflcally that said last-named company agreed in sald contract 
to erect two cotton compresses npon the premises of said railroad company 
•in the parish of St. Bernard. Second. The master reported in détail the con- 
tract between the Delta Construction Company and intervener, glving fully the 
ternis and conditions thereof, There is nothing in said contract, which is 
flled in évidence, to show its connection in any way with the contract between 
the railroad company and the construction company first above cited. Third. 
The State J^ust Company was not a party tp the suit in the state court, This 
will appeau from the pleadings in said suit, ail of which hâve been reported 
and filed b^réin by the master in his original report. Fourth. The master 
found that the character of the, privilège was at issue in the state court; 
that it was decreed to be a vendor's privilège., which, by its nature, outranked 
other privilèges; and he maintains this finding. Fifth and Sixth. Thèse being 
exceptions as tp questions of law, the master submits that his flndings in the 
original report are correct. Seventh. Neither of the contracts was recorded 
in the par|sh of St. Bernard. The master found that there was no necessity 
for recordiïig the contract importing a vendor's privilège. Bighth. The testi- 
mony shows , that the two presses were built upon f oundations deep in the 
soU. Nintn, Tenth, and Eleventh. Thèse are ail exceptions as to questions of 
law. The-jnaster can see no reason for changing his original flndings." 

The draft of report, the exceptions, and supplemental report were ail filed 
January 3, 1900, whereupon the State Trust Company renewed in détail ail 
of the above-named exceptions, and further averred "that the master's sup- 
plemental report fails and nëglects to correct the errors complained of by said 
exceptions In the original report, and as against said supplemental report 
exceptor renëws and re-avers ail the exceptions taken before the master to 
his original report, and particularly excepts to the incomplète and evasive 
finding contàlned in the second paragraph of said supplemental report, which 
purports ttf answer the second exception taken to the original report, on the 
■ ground that thé rMster was asfeed tp flnd -as a fact that the contract between 
the Delta Construction Comp'âny and the De La Vergne Eefrigerating Com- 
pany for the; construction of the two pressés thereln covered was in exécution 
of the contract between the Delta Construction Co. and the New Orléans 
& Western ïïallroad Company, and that this request is not answered by say- 
ing that there 18 nothing In the former contract to show its connection with 
the latter; that connection bèing the necèssary légal" Inferënce from ail the 
facts shown in thé record." 

The court beiow overruled thé complainant's exceptions, conflrmed the re- 
port, and entered â decree accordingly, from which decree the State Trust 
Company has : appeMed, and hàs assigned as error in this 1 court the following: 
"{1) That the court erred in not sustaining the exceptions of the appellant to 
the report of George C. Preoti 1 spécial master. (2) That the court erred in 
holding that the ÊStatè Trust Company wài in any wise bound as to the char- 
acter and rank"of|the privilège clàimed ! 'by ; the De La Vergne Refrigerating 
Machine Compâtty by 1 the Juagmerit in ïts favor ?n the state court. (3) That 
the court erred itf holding ihkf sald Company had a vendor's privilège on the 
presses and 1 thelr' àppurtenances 1 situatèd pn 1 the premises mortgaged to com- 
plainànt, whèn thé'fàcts clëàrly showed tjiat' said compariy was a subcon- 
tractor, and nolri ¥enàcfr, ànd that it hàd lost its lien as Bubeontractor by fail- 
ure to record; tHë 1 sàSbtté as proyided by the sifatutes of thé state of Louisiana. 
(4) That the court '^rred in holding that, even If the said company had a ven- 
dor's lien on • Sâlâ 1 presses pnd' appurtenanfeéfl, it was undér no obligation to 
record tné sattè ift order td préserve it agalhst the mortgage of complainant" 

, E. Jt. j?»ri:ar, for appellant. 
J. P. Blair, for appellèe. 
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Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

After reciting the facts as above, the opinion of the court waa 
delivered by PARDEE, Circuit Judge. 

The first assignaient of error is gênerai, and needs no particular 
attention. 

The second assignment of error is not well taken. It does not ap- 
pear in the record that the circuit court held that by the judgment 
of the state court the State Trust Company was in any wise bound 
as to the character of the privilège claimed by the De La Vergne 
Refrigerating Machine Company. The holding below was apparently 
that, as between the parties thereto, the De La Vergne Refrigerating 
Machine Company and the New Orléans & Western Railroad Com- 
pany, the judgment was conclusive, and as to the State Trust Com- 
pany not conclusive, but strongly persuasive. 

The third assignment of error raises the question whether, as be- 
tween the De La Vergne Refrigerating Machine Company and the 
New Orléans & Western Railroad Company, the former was a sub- 
contractor having only a subcontractor's lien, or was a vendor with 
a vendor's privilège; and whether any !ien that the refrigerating 
company had as subcontractor was lost for failure to record the 
same as required by the statutes of Louisiana. The case shows 
prima facie that originally the De La Vergne Refrigerating Ma- 
chine Company was a subcontractor, and afterwards became a direct 
contractor, when the New Orléans & Western Railroad Company in- 
tervened in the contract, asserted that it was made for its beneflt, 
and assumed ail its obligations. However this may be, by the judg- 
ment of the suprême court of the state the relation between the 
parties as that of vendor and vendee is clearly established, and we 
are of opinion that the matter 19 not open for rehearing in this pro- 
eeeding. 

The fourth assignment of error assumes that the De La Vergne 
Refrigerating Machine Company had a vendor's lien on the presses 
and appurtenances, and raises the question whether or not, as 
against the prior mortgage créditer, it was necessary to record the 
privilège under the laws of the state of Louisiana. Rev. Civ. Code, 
arts. 3271, 3273, 3274. This assignment présents the really diffi- 
cult question in the case, and, as it is one of the construction and 
effect of the registry laws of the state of Louisiana, we must look 
to the décisions of the suprême conrt of that state for the proper 
rule to follow and apply. In Gary v. Burguieres, 12 La. Ann. 227, 
it is held that an engine and gearing attached to a plantation with 
the presumed consent of the vendor must be considered a part of 
the immovable itself, citing Louisiana (Old) Code, arts. 455, 460; 
and that a privilège of the vendor can only be preserved by registry 
of the contract under article 3239 (Old) Code, as follows: 

"Architects, contractors, masons and other workmen, those who hâve sup- 
plied the owner with materials for the construction or repair of his buildings 
or other "works, those who hâve contracted, in the manner provided by the 
police régulations, to make or put in repair the levées, bridges, canals and 
roads oï a proprietor, préserve their privilèges, only in so far as they hâve 
recorded ■with the register of mortgages, the act containlng the bargains they 
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bave made, or the amount ..or!, acknbwledgmènt of what is due to them, in ail 
cases where the amount of the bargain or agreement, or the amount of the 
aççount oracknowledgment*,exceeds the sum of flve huadred dollars." 

In Lapene v. McCan, 28 La. Ann. 751, the question as to whether 
boilers not paid for^ but attached to the sugar house with vendor's 
consent, -were a part of the immovable, was not decided, because 
held to bé res adjùdicata under a previous judgment; but Judge 
Wyly, concurring, said: 

"I agrée With the district judge that défendants, having judgment with 
vendor's privilège on the four boilers, could ènforce lt by seizing and selling 
the said fooJteES separately frbm the plantation. When they were set up at 
the sugar, ïiîiflwe the vendor's privilège was upon them, and I know of no law 
whereby tlïe.purchasers could destroy the privilège by using the property for 
the purpose 'jfc was adapted. I cannot consent that a vendor's privilège on 
a movablécftn be lost simply because the purchaser may use lt on his planta- 
tion. If such were the case, the vendor's privilège would furnish but little 
security in an agricultural district. The law has not declared that the use 
of a movàble by a purchaser shall destroy the vendor's privilège. 'Privilèges 
become extindtî First— By the extinction of the thing subject to the privi- 
lège. Second^-By the creditor acquiring the thing subject to lt. Third— By 
the extinction of the debt which gave birth to it. Fourth— By prescription.' 
Rev. Code, art 3277. As défendants hâve a privilège upon the boilers as sep- 
arate things, I see no reason why they may not, sell them separately from the 
plantation. If they remain separate things, sd that a privilège may rest upon 
them, they remain separate for the enforcêinent of such privilège. They can- 
not be things, and not things. If they are movables, the vendor's privilège 
is upon them, If they are part of the plantation— an immovable— there can 
be no vendor's privilège, because défendants did not sell the plantation. De- 
fendants had a privilège upon them as movables when they sold them to 
plaintiffs, and that privilège has been recognized in thé judgment sought to 
be executed." 

This quotation is partioularly pertinent because of its subséquent 
approval by the suprême court in Carlin v. Gordy, 32 La. 1285. This 
last-cited c'aïse was a contest between a mortgage creditor and the 
holder of a subséquent vendor's lien claimed on a sugar mill and 
machinery. The court held that recording the note given for the 
price on thé day of its date was a sufflcient registry; and as to 
the status pf the mill and machinery, movable or immovable, and 
of the vendor's privilège, said: 

"Défendant had a privilège on thèse movables, perfectly valld, not only as 
between the parties, but against ail third persons. The purchaser subse- 
quently set up this mill and machinery upon his plantation. They were 
thereby converted into immovables by destination; but this conversion did 
not and could not operate to the préjudice of the vendor's privilège existing 
thereon prior to their attachment to the plantation. » * » The évidence 
fully establishes that the mill and machinery in this case can be removed 
without damage to the sugar house, and the case falls fully within the facts 
and principles of the case of Lapene v. McCan, 28 La. Ann. 749, the doctrine 
of which case is much more satisfactory to our minds than the contrary doc- 
trine of Gary v. Burguieres, 12 La. Ann. 227, where we think the court puts too 
narrow an interprétation upon the expressions of Troplong. The concurring 
opinion of Justice Wyly in the case of Lapene v. McCan, whlle perhaps too 
broad in its gênerai statements, we think is thoroughly correct, so far as it 
applies to movables, which, though attached to a plantation, are capable of 
removal without damage to the structures in which they are contained, or with 
which they are connected. In such case there is no reason why the vendor's 
privilège which attached to them as movables prior to their being placed on the 
plantation should not continue in force, and why they should not be sep- 
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arately sold in satisfaction thereof. The privilèges resting upoc movables are, 
in some cases, affected by the changes which may take place in the nature 
or destination of the things. But such changes must be so radical as to cre- 
ate a new species of things, and destroy that species which originally existed; 
as, to use the illustration of Cujas, when a pine or cypress log is converted into 
a ship, or when wool is converted into a garment, or when marble is niade 
into a statue. In the case at bar the mill and machinery hâve suffered no 
such change by the use which the vendee has made of them. They remain 
the mill and machinery which were sold, and the privilège subsists in ail its 
force. Had their destination as immovables been effected in such manner as 
to preclude their detachment without injury to independent rights of owner- 
ship in the soil or structures, the privilège might hâve been subjected to 
such limitation in its exercise as would prevent the separate sale or removal 
of the thing subjected to it. But where, as in this case, no such difflculty 
exists, or, if at ail, to an inappréciable extent, we see no reason for imposing 
any restriction upon the rights of the privileged creditor. The privilège of 
the vendor is founded on the right of property. Payment of the priée is es- 
sential to the vesting of an indefeasible title in the vendee. The vendor's 
right to and securities for the payment of the price hâve always commended 
themselves to the favorable considération of our courts." 

In Baldwin v. Young, 47 La. Ann. 1466, 17 South. 883, the contest 
was between the unpaid vendor in a conditional sale and the mort- 
gage creditor as to the right of the vendor to remove a heating ap- 
paratus attached to the realty, and we quote at length as directly 
bearing on the question, when do movables attached to the realty 
become a part of the immovable as against the unpaid demand of 
the vendor for the purchase price? 

'■The principle that movables added to the immovable for its improvement, 
while inflexibly applied as between the owner and his vendee or mortgagee, 
is yet subject to well-denned exceptions. The Code itself recognizes the right 
of the third person to remove or claim compensation for his works or con- 
structions on the immovable of another; yet, if made^ by the owner, the im- 
provements would undoubtedly be subject to any mortgage by him on the im- 
movable. Civ. Code, arts. 506, 507. So the privilège accorded by law to the 
vendor of movables still subsists, though the movables are attached by the 
purchaser to the immovable, and will be enforced against the mortgage cred- 
itor. The French commentators state the law by a commonplace illustration: 
The workman sells the farmer a tub, which he places on his farm for its im- 
provement. The tub thus becomes a part of the immovable. But shall this 
change deprive the workman of his privilège? The commentators answer in 
the négative, and affirm, until paid for, the vendor, notwithstanding the 
change, préserves un droit reél on the article sold. 1 Troplong, Priv. & 
Hypoth. No. 113; Lapene v. McCan, 28 La. Ann. 749; Hall v. Wyche, 31 La. 
Ann. 735; Carlin v. Gordy, 32 La. Ann. 1285. The authorities, we think, sustain 
the right of the unpaid vendor to enforce his privilège on the movable sold, al- 
though by the act of the purchaser it has become part of the Immovable. 
The vendor of a movable is apprise'd by law that without registry he pré- 
serves a privilège on the thing sold. Civ. Code, art. 3227; Const. art. 176. It 
is difficult to see, in the light of the provision in the constitution, that the 
privilège can be defeated by the use the purchaser makes of the thing sold. 
There is a décision in 1857 that the privilège must be recorded to avail if the 
thing sold has been incorporated with, so as to become part of, the immovable. 
The décision has no support in the I-french authorities, nor in the later adjudi- 
cations of this court; and where they deal with registry at ail It Is because 
the constitution in existence required ail privilèges to be recorded. Gary v. 
Burguieres, 12 La. Ann. 227; Const. 1868, art. 123. In this case ft Is not his 
privilège for the price on which the vendor insists. It is his ownership of the 
movable he demands. If the law will not allow the mortgage creditor to de- 
feat the privilège on the movable which, unpaid for, happens to be placed in 
the building subject to the mortgage, it is not easy to appreciate why, on the 
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same prineiple, the ownership of the movable should not be equally protected 
against the mortgage creditor. On what prineiple can the mortgage be ex- 
tendëfl Wèyoad the property of the debtor? Oiv. Code, art. 3278. Instances 
are iiot lnfrequent of the property of third persons placed by them on the 
mortgaged property, but it has never been supposed such articles were sub- 
ject to the mortgage. In this case there is no controversy on the issue of 
the ownership of the heater. It belongs to the vendor under his conditional 
sale. It 1s the case of the property of the third person never subjected to the 
mortgage, unless it is to be maintained that our Code transforma the prop- 
erty of the vendor, who has never parted with his ownership, into that of the 
purchaser. Can it be said the law wlll enforce against the mortgage creditor 
the privilège of the vendor for the price of the thing sold on the mortgaged 
premises, but for the beneflt of the mortgage creditor will not permit the 
vendor to remove that property, thougfr no price has ever been pald, and un- 
der the conditional sale the vendor is the owner of the property? We find 
no warrant in our Code for this vlew of the law. It seems to rest on the 
protection it Is daimed the law gives to the creditor who takes the mortgage 
on the faith of the public records showing ho incumbrance on the property, 
or who spreads on the records his mortgage; notice to ail, lt is urged, that no 
lien can be aequired to the préjudice of the mortgage. There are striking 
analogies, at least, opposed to this view. The law, notwithstanding the unre- 
corded mortgage, will enforce against the creditor the claim of the workman 
for work on the property mortgaged. The owner of the immovable is not 
permitted to profit by the construction or works of a third person on the im- 
movable. The mortgage creditor must pay for the improvements of the third 
possessor; and we think it beyond doubt that the mortgage yields to the 
vendor's privilège on the movable sold and attached to the mortgaged prop- 
erty. Civ. Code, arts. 507, 3268; Penn v. Bank, 32 La. Ann. 195; Bank v. 
Miller, 44 La. Ann. 199, 10 South. 779; Lapene v. McCan, 28 La. Ann. 749; 
Carlin v. Gordy, 32 La. Ann. 1285; 1 Troplong, Priv. & Hypoth. No. 113. It 
seems to us on the same prineiple the claim of the vendor who remains the 
owner of the movable placed in the mortgaged premises must be admitted 
against the mortgage creditor, and in reaching this conclusion we hâve given 
the fullest considération to the argument and authorities cited by plaintiff's 
counsel." 

In Walburn-Swenson Co. v. DarrejH, 49 La. Ann. 1044, 22 South. 310, 
Hall v. Hawley, 49 La. Ann. 1046, 22 South. 205, and Association v. 
Johnston, 51 La. Ann. 470, 25 South. 383, it is again held that the 
privilège of the unpaid vendor on the movable is not lost because it has 
been attached to the immovable. In each of thèse last three cited 
cases the contest was between the mortgage creditor and the vendor of 
the movable, but in neither is there any référence to any registry of 
the vendor's privilège as in any wise affecting the rights of the par- 
ties. The opinion of the court in Baldwin v. Young, supra, so far 
as it overrules and modifies Gary v. Burguieres, supra, ia vigorously 
attacked as obiter, because the case showed that the movables in- 
volved were sold under a contract that, until paid for, the vendor 
should be the owner of the thing soldj and registry vel non was not 
in question. So far as the necessity of registry was concerned, we 
think it depended on the détermination of an ; issue as to whether 
quoad thé vendor the movaTble sold had been so merged in the im- 
movable that' the vendor could no longer assert his privilège on the 
identical thing sold; and, to the extent that this question was in- 
volved, we cannot agrée that the enlightened views se- well ex- 
pressed by Mr.; Justice Miller, delivering the opinion of the court, 
were obiter; and, so far as anything favorable to appellant hère 
can be daimed, because the sale in Baldwin v. Young, supra, was a 
conditional sale, we may inquire what substantial différence can 
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be urged between a so-called conditional sale and an ordinary sale 
in which the vendor's privilège is preserved, so far as the right to 
recover the unpaid priée is concerned? "The privilège of the vendor 
is founded on the right of property. The payment of the priée is 
essential to the vesting of an indefeasible title in the vendee." Oar- 
lin v. Gordy, supra. Whether the sale be conditional or absolute, 
retaining the vendor's privilège, the vendor in each case may subject 
the thing sold to the payment of the unpaid purchase money; and 
in equity the results in each case are the saine. In Louisiana it is 
well understood that, as against third persons, the vendor's privilège 
on an immovable must be recorded. Kev. Civ. Code, art. 3274. See 
Act No. 45 of 1877. In substance, this has been the law since the 
Code of 1825. The variations hâve been with regard to the rnanner 
and time of registry. It is equally understood in Louisiana that the 
vendor's privilège on a movable is not lost by failure to record the 
same. This has been the law since the adoption of the constitution 
of 1879. The real question considered in the above-cited cases was, 
when, in favor of third persons and against the vendor, does a mov- 
able attached to land, tenement, or building become an immovable, 
or part thereof, by destination? And we understand the décisions 
of the suprême court of the state to be uniformly (except in G-ary v. 
Burguieres, supra) to the effect that, so long as the price is unpaid, 
and the movable has not lost its identity, and can be separated from 
the land, tenement, or building to which it has been attached with- 
out injury to the immovable, as to the vendor it remains a movable, 
and he may subject the same to his vendor's privilège, the registry 
of the same being immaterial. This seems to be in accord with the 
equities of the case as they are regarded in De L'Isle v. Succession 
of Moss, 34 La. Ann. 166: 

"The privilège accorded for the payment of the unpaid price of sale is one 
of great value, resting on considérations of the plainest equity. It would, 
indeed, be unjust to place an unpaid vendor on a footing of equality with the 
other creditors of the purchaser, and permit thèse to devour his substance; 
for it is only on the condition that the price of the thing sold has been paid 
that the purchaser acquires an indefeasible title of ownership to the prop- 
erty, and that his creditors can be paid. * * * It confers rights of a high 
character, superior to those which flow from a mortgage. * * * It Is the 
price which is protected by the privilège. By the sale the vendor increases 
the estate of the purchaser. It would be iniquitous to permit the property 
sold to become the prey of the creditors of the purchaser, without requiring, 
as a condition précèdent, the payment of its cost. * * * The word 'price' 
signifies the sum stipulated as the équivalent of the things sold, and also every 
incident taken into considération for the fixing of the price, put to the debt 
of the vendee, and agreed to by him." 

The decree of the circuit court is affirmed. 
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AMERICAN TÏN-PLATB CO. v. TROTTER et al. 

(Circuit Court, E. D. Pennsylvania. December 26, 1000.) 

Sales— Construction of Contract— Action bt Seller for Brbach. 

Where a contract for the sale and purehase of tin plates specifled the 
brand and size of the plates, but gave the purehaser the privilège of spec- 
ifylng.otb.er sizes before the time for the making of each shipment, it 
was not obligatory on hlm to mate any spécification, and his failure to do 
so was not a refusai to carry ont the contract which relieved the seller 
from the necessity of dellvering or tendering delivery of the quantity and 
size; named in the contract before ne could maintain an action for its 
breach. 

At Law. Action for breach of contract. On motion by défend- 
ants for judgment notwithstanding the verdict 

John Weaver, for plaintiff. 

0. Berkeley Taylor, for défendants. 

J. B. McPHERSON, District Judge. The facts in this case, which 
are not in dispute, are as follows: In January, 1897, the parties to 
the suit entered into a contract that contained, inter alia, thèse pro- 
visions: 

"The American Tin-Plate Oo., of Elwood, Indiana, agrées to sell, and Nathan 
Trotter & Cô., of Philadelphia, Pennsylvania, agrées to buy: 

"Description of (Joods: 'Kanner' brand tin plates. 

"Quantity: 5,000 boxes, surface 14x20, 112 sheets. * » » 

"Sizes: Buyers to hâve privilège of specifying any of the following sizes 
[naming eighteen sizes from 10x14 to 20x28]. 

"Place of Delivery: Car lots Philadelphia, Pa. 

"Time of Delivery (each delivery to be considered and treated as a separate 
contract): Qne-sixth each month, July, 1897, to December, Inclusive. 

"Spécifications: To be glven not later than the 20th of each month preced- 
Ing the month's delivery. 

"Not less than 50 boxes of a single size and gauge." 

Trotter & Go. never availed themselves of the privilège to specify 
sizes allowed them by the contract, and the tin-plate company never 
delivered or offered to deliver plate of any size. This suit is brought 
to recorer as damages the profits that would hâve been made by the 
plaintiff if the plates had been delivered. 

There is some conflicting testimony concerning the existence of 
a trade custom that requires a buyer of tin plates to specify before 
a certain dày, in each month the sizes that he desires to hâve de- 
livered during the following month. But I do not consider the tes- 
timony to be relevant, for the reason that, even if such a custom were 
clearly established, — and it is not thus established, — it could not 
prevail against the clear and unambiguous terms of the contract in 
suit. As I view the controversy, it must be determined by a con- 
struction of the contract, taken in connection with the undisputed 
failure of the plaintiff to make or tender performance on its part. 
To my mind, the contract is free from doubt. The plaintiff agreed 
to sell, and the défendants agreed to buy, 5,000 boxes of a particular 
brand and size of tin plate, the brand being "Kanner," and the size 
being 14x20, each box to contain 112 sheets. One-sixth of this 
amount was to be delivered each month at Philadelphia. If the 
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buyers desired other sizes than 14x20, — which is thé standard size 
in the trade, probably 90 or 95 per cent, of ail plates sold being 
of thèse dimensions, — they had the right to make their wishes known, 
and, if they did so in due season, to hâve such wishes complied with. 
But they were not bound to specify any other size than 14x20. In 
the absence of spécifications, the contract provided clearly that the 
tin-plate company was to deliver each month at Philadelphia one- 
sixth of 5,000 boxes of a distinctly described kind and size of plate; 
and, if the delivery was neither made nor tendered, the tin-plate 
company acquired no right to sue for the contract price or for profits. 
Without such delivery or tender, and a refusai by the défendants to 
accept, it could not be certainly known either that the plaintiff had 
the goods to sell, or that the défendants would not keep their con- 
tract to buy. I hâve no doubt that the défendants had determined 
to break the contract, being led to this décision by so large a décline 
in the market price that they would probably lose less by paying 
damages for a breach than by paying the contract price. But mère 
intention to brtak is not breaking in fact. Intention leaves room 
for repentance, and the period for repentance does not expire until 
the détermination to break is carried into action. The intention 
and the fact must concur before the buyer's légal liability is estab- 
lished, and such concurrence exists either when a buyer déclares the 
contract at an end, — and there was no such déclaration in the prés- 
ent case, — or when the seller perforais, or offers to perform, his part 
of the contract, and the buyer refuses to accept the goods. In either 
event, the default is definitely made to appear; but, until one or the 
other event takes place, the default is not legally ascertained. It 
follows that, as the présent plaintiff failed to make the necessary 
offer of performance, no right of action accrued, and that judgment 
must be entered upon the reserved point in favor of the défendant* 

This conclusion is supported by the following authorities: Smith 
v. Loomis, 7 Conn. 110; Hapgood v. Shaw, 105 Mass. 276; Nelson 
v. Elevating Co., 55 N. Y. 480; Kunkle v. Mitchell, 56 Pa. St. 100. 
The plaintiff has cited two cases — De Loach v. Smith, 83 Ga. 666, 10 
S. E. 436, and Posey v. Scales, 55 Ind." 282 — in behalf of the proposi- 
tion that no delivery or tender was necessary until the defendanta 
furnished spécifications. It will be found, however, upon examina- 
tion of thèse décisions, that they each differ in a material point from 
the case in hand. There each contract imposed the duty of furnish- 
ing spécifications upon one party, and under such circumstances the 
other party could not perform or tender until the duty to specify 
was discharged, for he could not know what his own obligation was 
until the spécification made it clear. In the case before us, how- 
ever, there was no such duty. The buyers had nothing more than a 
privilège, of which they might or might not avail themselves. It 
was a mère option, which they were not bound to exercise, and there- 
fore failure to exercise it imposed no obligation upon them, and gave 
no corresponding right to the plaintiff. 

Judgment will be entered upon the reserved point in favor of the 
défendants notwithstanding the verdict. 



480 105 FEDERAL REPORTER. 

■ » •" - ,i ... -.■{■•[■ 

mccann y. Chicago, m. &■ st. p. ry. oo. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1901.) 

No. 716. 

Eailboads— Accident at Crossing— Conthibutohy Négligence. 

Plaintiff was struck by defendant's train while he was standing between 
two 1 tracks at a crossing waiting to board a work train of anotber Com- 
pany by which he was employed. The tracks were 7 feet apart, so that 
wben two trains were passing the space between the coaches was only 
about 20 inches. Instead of remaining in a place of safety, where the 
other' workmen were Waiting, he delibérately stepped between the tracks, 
and rémained there, knowing that the trains were apprôaching, and would 
meet at the crossing, and that there *as no safe standing room between 
the tracks wbile train»; were passing. H$d, that it was not error to take 
the case from tbe jury, and direct a verdict for défendant on the ground 
that thé évidence showed contributory négligence on plaintiff's part. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinoia 

Action by Marquis H. McCann against the Chicago, Milwaukee & 
St. Paul Kailway Company. The case was taken from the jury, and 
a verdict directed for défendant, and plaintiff brings error. Af- 
flrmed. ' 

This action is for a Personal injury sustainect' by the plaintiff in error (plain- 
tiff below), caused by being struck by a train of cars while standing at a 
crossing on Leavitt street, in the city of Chicago, waiting to board a train on 
the Pittsburg, Cincinnati, Chicago & St Louis Eailroad on December 13, 1897, 
by means of which he was thrown to the ground, and his leg crushed by being 
passed over by the engine of the said train. Leavitt street runs north and 
south, and at the placé where the accident happened it is crossed at right angles 
with several ràllroad tracks running east and west The two most northerly 
of thèse traekB are the main tracks of the Galena Division of the Chicago & 
Northwestern Eailway Company. Immediately south of thèse, and adjoining, 
are two othèr main tracks of the first above naméd road known as the "Pan 
Handle," btit usèd âlso by the défendant company. The north track is used 
for out or west bound trains, and the south track for east-bound trains. Just 
north of thèse tracks lie two main tracks, of the Chicago & Northwestern 
Kailway Çonjpany, and jusi; sp.uth extend the switch tracks of the Pan Handle 
road. Thèse Joint tracks are 7féet. apart, sô that when two trains are passing 
upon adjoining' tracks the space between the passenger coaches is only about 
18 or 20 irichés,*— too narrow for safety for a person standing between the 
tracks; and lt; is évident it was; never intended that a person should so stand. 
Thèse tracks, besides being f enced, had crossing gâtes maintained on either 
side, and a flagman stationed there to give warning; so that for a gradé cross- 
ing it was made as safe as could well be, and as safe as other like grade cross- 
ings in the city. For two years prior to this accident the Pan Handle Company 
had run a workiifirain west over the north jotat track above referred to, in the 
early evening, In order to carry its p-wn employés to and from their places 
of work along the llne of its road. This train did not carry passengers gen- 
erally, but only employés of the road starting from their round house at Curtis 
street, and running to the Bnglewood yards at Sixty-Third street. It carried 
no passengers, and was not put in for that; gurpose. It ran on a schedule as 
No. 42 of the time-card issued, by the superintendent of, terminais controlling 
the opération of the joint tracks between the Union Depot and Western ave- 
nue in the city. It was not scheduled to Stop at Leavitt street, but had been 
accustomed to do so every evening to accommodate the Workmen of that road 
residing near the crossing. There was no dépôt there, nor any platform, but 
simply an ordinary street crossing, planked as suich like those over the other 
hlghways in the city. The joint time-table shows that no train was scheduled 
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to stop at this erosslng, and none did so In fact except this work train, whieh 
had been accustomed to stop to piek up the employés of that road who wished 
to go west to their work. About the same time in the evening the défendant'» 
Pioneer Limited train of empty sieepers, coaches, and baggage cars was regu- 
larly backed east upon the adjoining traek to the Union Depot to go out on its 
run to St. Paul. It was scheduled upon the joint time^card as coach train No. 
1, and its time was 15 minutes from Western avenue to the Union Depot, a 
distance of three miles. Thèse two trains — one on the Pan Handle, the other 
on the defendant's road — usually met, as they did on this evening, at or near 
Leavitt street. The plaintiff was a flagman at Fifty-Ninth street for the Pan 
Handle Company. He lived northwest from the place of the accident, and 
for 15 months had been accustomed to take this work train at Leavitt street 
to go to and from his work. On the evening of the accident he reached this 
crossing about 10 minutes before train time. His relation of the accident is 
this: "On this night I turned south on Leavitt street. Was waiting at the 
railroad tracks with the rest of the men to take the work train out to Fifty- 
Ninth street. Waited at crossing about 10 minutes. The train was about on 
time, and due there at 5:40. I was waiting on the north side of the joint main 
tracks. When I saw it, I think the work train was about 80 feet east of the 
east sidewalk on Leavitt street, but slowed up when she saw I was between 
the two tracks,— just as she got about to the east sidewalk. In the meantime 
I went across, so as to get on the south side of the car as she pulled over the 
crossing, to save the rush, because she only stopped a minute there to let us 
on, and I thought I would hâve a better chance to get on, being an old man, 
about 59 years, at the time of the accident. After I stepped over there, I 
waited, and saw both trains were approaching pretty close on to me. After 
I crossed over to the south, I stopped between the two tracks as near the 
middle of the crossing as eould be, I saw the St. Paul train backing up when 
she was about 40 feet from me. Seeing the other train coming up, I tried 
to gauge myself as near as I could in the center of the two tracks, so as not 
to get hurt. I saw the St. Paul train was coming pretty fast. The Pan Handle 
engine was about the same distance east from me. As the first Milwaukee 
coach passed me, I turned around to see if I could catch hold of the hand rail 
of that car. I found she was going too fast for me, and I could not catch it. 
I wanted to catch hold of the rail of the St. Paul coach in order to get to the 
rear end of the work train to avoid getting hurt by either one of them. I 
saw she was going too fast, and I could not do it. Then I turned around, and, 
just as I turned, it struck me in the shoulder. I faced right north, fell over 
against the Pan Handle engine, and struck my head against it. The second 
coach of the St. Paul struck me on the left shoulder, and knocked me over 
against the Pan Handle engine. I knew just what was up at the time. Of 
course, I was knocked senseless, but regained consciousness when I found the 
driving wheel was on my foot. They took me out and to the Oounty Hospital, 
where they eut off my leg about eight inches below the knee. I used to 
go there every night and take that train for about fifteen months. There 
were about twelve or thirteen workmen there that night. There was only one 
car in the work train. The speed of the St. Paul train was about twenty 
miles an hour. To the best of my judgment at the time, it was impossible for 
me to get across the track the St. Paul train was on after I saw the train. 
I was in the middle of the two main tracks." On cross-examination he says: 
"I did not pay any attention to know whether the workmen standing there 
were yelling to me or to some one else. I had come to this crossing and had 
taken this work train there every night for fifteen months before the accident. 
I got there that night about ten minutes before the train came. I stood on 
the north side of the Pan Handle tracks. There were some other workmen 
who were standing on the same side with me, to take the train. I noticed 
the Pan Handle work train coming from the east, and thought I would go over 
to the south side of the car as she pulled up to the crossing, so as to hâve more 
room to get on the train when it did stop there. I went over to the south 
side, between the two joint tracks, for that purpose. I did not remain on 
the side where the rest of the workmen got on. I went over to the south side 
nlone. When I went over to the south side. thn Pan Handle engine was just 
east of the east sidewalk on Leavitt street and the St. Paul train was close 
105 P.— 31 
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to'the crossing on the west side of it They were about equal distances apart 
whén I erossed over to the south side. I think, if anything, the St. Paul was 
nearér. Before I crossed over, I did not look to the east nor to the west. 
Afteï I had got over, and between the tracks, then I looked, and saw both 
trafn8 coming. The gâtes were down at that time. When I got between the 
tracks I was alone in there, and ail the other workmen were on the other side. 
OouM not swear whether there were llghts on the rear end of the Milwaukee 
coacHe'ai because I did not notice them. The east end of the Milwaukee 
eoàches rettchéd me flrst, because the Pan Handle train slowed up so. The 
second coach is where it caught tne^ The Milwaukee coach got to me before 
the Pan Handle engine did. The second coach hit me. I think it was the side 
of the coach that hit me. The Milwaukee train never stopped. I do not know 
whether I touched the handle of the coach or not I either turned around or 
whirled àrbund in such a way that my left shoulder was struck. I hâve been 
quite deaf about twenty years. The trains met where they usually did." At 
the close of the testimony, on motion of defendant's counsel, the court took the 
case from the Jury, and directed a verdict in favor of the défendant, on the 
grouhd that the évidence on the part of the plaintiff showed contributory nég- 
ligence on his part. It is to reverse that direction of the court below that this 
writ of error is brought. 

Frank B. Grover, for plaintiff in error. 
Charles B. Keeler, for défendant in error. 

Before WOODS and GBOSSCTJP, Circuit Judges, and BUNN, 
District Judge. 

Upon the foregoing statement of the facts, BUNN, District Judge, 
delivered the opinion of the court. 

The facts are mainly conceded. The case resta upon the plaintiff' s 
testimony as given in the statement of facts. There is a material con- 
flict in the testimony as to which coach struck the plaintiff; tÉree 
witnesses on the part of the défendant testifying that he was not 
struck by a coach of the defendant's train, but was struck by a coach 
of the Pan Handle train. But that is quite immaterial according to 
the view we hâve taken of the case. We think, upon the plaintiff's 
own statement of his case, the direction of the court was right, and 
fully supported by the évidence. Indeed, we think the court might 
hâve made the grounds of its décision still broader, and held: First, 
that the négligence of the plaintiff was the proximate cause of the 
injury, and, second, that the testimony showed no négligence or want 
of proper foresight and caution on the part of the défendant Com- 
pany or any of its officers or employés. The situation and the run- 
ning and operating of thèse trains at this crossing were well known to 
the plaintiff. From his own statement he knew ail about them. He 
had taken the same Pan Handle train every day for 15 months. He 
knew the trains were expected to meet at that time and place, and 
that there was no safe standing room between the tracks. He went 
deliberately into a place of imminent danger, without so much as 
lqoking to the east or west to see if the trains were coming, and re- 
mained there until the trains came, knowing well that there was not 
safe standing room between the tracks. The évidence shows that he 
was warned by other workmen to cross back over the tracks, but 
that he paid no attention to the warning. Knowing the situation 
as he did, it was négligence to cross over the tracks and remain be- 
tween them until the trains came. It was, no doubt, possible, after 
he saw the trains coming, by the exercise of good judgment in an 
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emergency, to hâve escaped the péril, either by standing still flatwise 
upon the 18 or 20 inches space that he had between the tracks, and 
making no effort to get hold of the handles upon the coaches of the 
Milwaukee train; or, what would perhaps hâve been better still, to 
hâve thrown himself flat on the ground lengthwise between the tracks 
and allowed the trains to pass over him. Still he might be excusable 
for not exercising the best judgment in such an emergency when the 
péril was full upon him. But he was not excusable for voluntarily 
putting himself in and remaining in a position of such imminent 
danger without any sufflcient reason. And no doubt the jumping to 
catch hold of the handle of the car while under motion was itself a 
danger and a péril in the circumstances. He was not a passenger 
on the defendant's road, and as a passenger that Company owed him 
no duty. Indeed, he was not a passenger upon the Pan Handle road, 
though that question is not material hère, but was, while going upon 
its train to and from his work on the line of that road, its workman 
and employé. Elwald v. Eailway Co., 70 Wis. 420, 36 N. W. 12, 591. 
He knew the speed of the defendant's trains at that point, and that 
it did not stop at Leavitt street crossing. That company did not 
owe him the usual duty owing to a passenger upon its road. It was, 
no doubt, under obligation to do ail it could to prevent injury after 
its officers and employés in charge of the train were cognizant of the 
plaintiff s péril. But there is no évidence that this was not done. 
The défendant had no station or stopping place at that point. The 
ordinance of the city allowed trains a speed of 20 miles an hour. 
There is no évidence tending to show that the defendant's train was 
running at a higher rate of speed. On the contrary, the évidence 
shows the train to hâve been going at from 12 to 16 miles an hour. 
There are several grounds of négligence alleged, but the one mainly 
relied upon was the speed of the defendant's train. But there is no 
évidence of négligence in this respect, or in any other respect. An- 
other ground of négligence alleged was the lack of train lights, but 
no case is made under this head ; the évidence without conflict show- 
ing that the rear or east end of the backing train was furnished with. 
a large bulls-eye reflector 10 to 12 inches in diameter, throwing a con- 
tinuons red light, and placed at the outer edge of the platform in 
the center of the vestibule. By it stood a white hand lamp, and on 
each side of the coach, at the end, hung a small red lamp or "marker." 
Ail thèse lights were burning that evening, and were plainly seen 
150 to 200 feet from the crossing by several witnesses, and also by 
the engineer and flreman of the Pan Handle train two blocks away 
from them. But the lights were of no use to the plaintiff, as he says 
he did not look to the east nor to the west. If he had said he was 
59 years old, and did not greatly care longer to live, his words would 
hâve corresponded fairly well with his actions in going into such a 
place of péril without so much as looking in any direction for danger, 
and remaining after he saw the péril was upon him. If he could not 
hear, he was under ail the more obligation to use the sensés he had. 
In any case it was his duty to hâve looked ail ways for danger. 
Houston v. Eailway Co., 95 U. S. 697, 24 L. Ed. 697; Schofleld v. 
Eailway Co., 114 U. S. 615, 5 Sup. Ct. 1125, 29 L. Ed. 224; Eailroad 
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Oo. v. Freeman, 174 U. g. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014; Walker 
t. Kinnare, 22 0. 0. A. 75, 76 Fed. 101; Blount v. Kailway Co., 9 C. C. 
A. 526, 61 Fed. 375; Stowell v. Railrc-ad Co., 39 C. C. A. 145, 98 Fed. 
520; Neininger v. Cowan, 42 O. 0. A. 20, 101 Fed. 787; Gilbert v. 
Kailroad Co., 97 Fed. 747, 38 C. C. A. 408; Railroad Co. v. Peebles, 14 
C. C. A. 555, 67 Fedj 591; Pyle v. Clark (C. C.) 75 Fed. 644. If 
précédents were needed upon so plain a proposition, ail of the above 
cases are authority in point for the action of the court below in direct- 
ing a verdict in f avor of the défendant on the ground of contributory 
négligence. Knowing the situation as the plaintiff did, it was négli- 
gence per se to stand between the tracks while the trains passed. 
Beach, Contrib. Neg. (3d Ed.) § 216; Moore v. Railroad Co., 108 Pa. 
St. 349; McGeehan v. Railroad Co., 149 Pa. St. 188, 24 Atl. 205; 
McClary v. Railroad Co. (C. C.) 46 Fed. 343; Bjork v. Railroad Co., 
85 111. App. 269; Cunningham v. Railroad Co. (C. C.) 17 Fed. 886. 
As was said by the suprême court, speaking through Mr. Justice 
Miller, in Ellicott v. Railway Co., 150 U. S. 245, 14 Sup. Ct. 85, 37 L. 
Ed. 1068: 

"But one explanation of his conduct ls possible, and that is that he went 
upon the track without looking to see whether any train was coming. Such 
omission has been again and again, both as to travelers on the highway and 
employés on the road, afflrmed to be négligence. The track itself, as it seems 
necessary to iterate and reiterate, is itself a waming. It is a place of danger. 
It can never be assumed that cars are not approaching on a track, or that there 
is no danger therefrom." 

In the case at bar the plaintiff not only went upon the track with- 
out looking, but he remained there for 10 minutes waiting for trains 
that he expected and had every reason to believe would come, and thia 
while he could hâve remained with the other workmen on the other 
side of the tracks in perfect safety. It is not necessary to multiply 
authority upon the question; 

Upon the question of the négligence of the défendant company 
there was nothing upon which a verdict could hâve been based. Each 
and ail the grounds relied upon failed in the proof. The crossing was 
properly guarded, and the crossing gâtes down. The speed of the 
train was not excessive or unlawful. The train was properly lighted. 
The engine had an automatic bell ringer, which was always ringing 
when the engine was in motion, and was ringing that night on the 
occasion in question, and the gateman's bell was ringing constantly, 
the flagman upon the crossing callïrig out a verbal waming when the 
train was approaching and while it was 200 feet away, with the 
plaintiff standing only 10 feet from him. In addition to thèse things, 
an air whistle or "tail hose" whistle on the rear end of the baeking 
train was sounded, and it was not the company's fault that the plain- 
tiff could not hear. It is quite évident, however, from his own tes- 
timony that it would hâve made no différence if he had heard it, 
as his deliberate purpose was to get away from the crowd, and to 
board the train on the south side, from between the tracks. Indeed, 
it is difflcult to see what the défendant company could hâve done 
that was not done to prevent such an accident. The judgment of 
the circuit court is afflrmed. 
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BAHUADD et al. v. BIZE et al. 

(Circuit Court, D. Nebraska. January 14, 1901.) 

1. ClTIZENSHIP— TREATIES — CONSTITUTIONAL LAW — DlSABILITY OF ALIBNS— 

RlGHT TO iNHERIT— NaTURALIZATION— RESIDENTS OF TERRITORY. 

Kesidents and inhabitants of the territory of Nebraska at the time of 
its admission as a state to the Union, who bad previous thereto declared 
before a court of record their intention to beconie eitizens of tbe United 
States, were by the enabling act created naturalized eitizens of tbe United 
States. 

2. Treaties— Efpect. 

By article 6 of the constitution of the United States, ail treaties with. 
foreign countries are the suprême law of the land, binding upon tbe sev- 
eral States. 

3. Same— Aliens — Inheriting Real, Estate. 

It is within the power of tbe United States by treaty to remove the 
disability of aliens to inherit real estate within the several states. 

4. Sahe. 

By the terms of the treaty between the United States and France en- 
tered into in 1853, eitizens and subjects of France are entitled to acquire 
by inheritance and otherwise real estate in ail respects the same as a 
citizen of the United States in those states by wbose laws an alien is 
permitted to bold real estate. 

5. Same— Cokstitutional Law. 

As the constitution and statutes of Nebraska permit résident aliens to 
bold and acquire real estate in the same manner as eitizens, lieUl, that 
the provisions of the statute prohibiting nonresident aliens from acquir- 
ing real estate by inheritance or otherwise is inoperative so far as it re- 
lates to eitizens or subjects of France. 
(Syllabus by the Court.) 

Runnels & Burry, for complainants. 
Kelligar & Ferneau, for respondents. 

MUNGrER, District Judge. This is an action for the partition of 
certain real estate in Nemaha county, Neb., and an accounting for the 
rents and profits therefrom. The material facts are that one Julien 
Bahuaud, a native citizen and subject of France, came to the United 
States and settled in Nemaha county, Neb., in 1860, and resided there 
to the time of his death, June 10, 1899. In 1865 he declared his in- 
tention of becoming a citizen of the United States before a court of 
record in said Nemaha county, and received from said court a certifi- 
cate to that effect. He never took out any other naturalization pa- 
pers, but participated in the various annual élections held in said 
county. At the time of his death he was the owner of certain real 
estate in said county, described in the pétition, of the value of about 
$40,000. He died intestate, leaving no will or children. Complainants 
are brothers and sisters of deceased, and descendants of brothers and 
sisters, and are each and ail résidents and eitizens of the republic of 
France. The défendant Louise B. Bize is a sister of deceased, a rési- 
dent and citizen of the United States. The several parties claim in- 
terest in said real estate by inheritance from deceased. On the part 
of complainants it is claimed : First, that deceased was not a citizen 
of the United States, but an alien, and hence they are entitled to in- 
herit under the statutes of Nebraska; second, that, if deceased was a 
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citizen of the United States, the statute of Nebraska which prohibits 
a nonresident alien from inheriting the real estate of a citizen of 
Nebraska is inoperative, by virtue of the treaty of 1853 between the 
United States and France. Oh" 'the part of the défendants it is 
claimed that the deceased was a citizen of Nebraska, àhd that the 
statute of Nebraska is operative notwithstanding said treaty. The 
two questions, then, for considération are: (1) Was deceased a 
citizen of the United States? (2) Isthe statute of Nebraska which 
prohibits nonresident aliens from inheriting real estate from a citi- 
zen of Nebraska suspended or inoperative, by virtue of the treaty 
referred to, as to citizens of the republic of France? 

It is claimed on the part of respondents that deceased, being a rési- 
dent and inhabitant of the state of Nebraska at the time the state 
was admitted into the Union, and having declared his intention to 
become a citizen of the United States, became naturalized by the 
terms of the enabling act; and in support of this contention the 
case of Boyd v. Nebraska, 143 U. S. 135, 12 Sup. Ct. 375> 36 L. Ed. 
103, is cited, as holding that the enabling act admitting Nebraska 
into the Union provided a collective haturalization of ail inhabitants 
of Nebraska who had declared their intention to become citizens. 
On the part of the complainants it is contended that the case of Boyd 
v. Nebraska is not an authority in that respect, for the reason that 
the décision of the court, eight members only participating, was only 
upon the question as to the sufficiency of certain allégations in the 
pétition to resist the effect of a gênerai demurrer; that the law as 
to collective naturalization was only concurred in by four members 
of the court, three members dissenting therefrom, and a fourth dis- 
senting from the judgment upon the ground that the court had no 
jurisdiction. I am of the opinion, however, that the case of Boyd 
v. Thayer is an authority sustaining the doctrine of collective nat- 
uralization, and as holding that ail of the inhabitants of the territory 
of Nebraska who had theretofore declared their intention to become 
citizens were by the act of admission of the state into the Union 
naturalized as citizens of the United States. That such is under- 
stood to be the effect of that décision by the court of appeals in this 
circuit I think clear by the statement in City of Minneapolis v. Reum, 
6 0. C. A. 31, 56 Fed. 576-580, wherein Judge Sanborn, referring to 
that case, says: 

"Governor Boyd was there heïd to be One of a class of f oreign-born résidents 
that was naturalized by the act of eongress admitting the state of Nebraska 
into the Union." 

That the suprême court of the United States so understand the 
effect of the décision of Boyd v. Nebraska I think clear by the state- 
ment of Justice Brown in Bolln v. Nebraska, 176 U. S. 83-88, 20 Sup. 
Ct. 287, 44 L. Ed. 382, wherein ne says: 

"The législation of eongress connected with the admission of Nebraska Into 
the Union, so far as It bore upon the question of citizenship, was fully consid- 
cred by this court in the case of Boyd v. Nebraska, 143 U. S. 135, 12 Sup. Ot. 
375, 36 L. Ed. 103, and thë 1 conclusion reached that upon its admission into 
the Union the citizens of what had been the territory became the citizens 
of the United States and of the state." 
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I am therefore of the opinion that Julien Bahuaud was at the time 
of his death a naturalized citizen of the United States; that he be- 
came such apon the admission of Nebraska as a state of the Union. 
This leaves for considération the remaining question, as to whether 
the treaty with France in 1853 suspends or renders inoperative the 
législative enactment of the state of Nebraska approved March 16, 
1889. The seventh article of the treaty, being the only provision ap- 
plicable to the considération of this case, is as follows: 

"In ail the States of the Union whose existing laws permit it, so long and 
to the same estent as the said laws shall remain in force, Frenchmen shall 
enjoy the right of possessing personal and real property by the same title 
and in the same manner as the citizens of the United States. They shall be 
free to dispose of it as they may please, either gratuitously, or for value 
received, by donation, testament, or otherwise, just as those citizens them- 
selves; and in no case shall they be subjected to taxes on transfer, inheritance, 
or any others différent from those paid by the latter, or to taxes which shall 
not be equally imposed. As to the States of the Union by whose existing 
laws aliéna are not permitted to hold real estate, the président engages to 
recommend to them the passage of such laws as may be necessary for the 
purpose of conferring this right. In like manner, but with the réservation 
of the ulterior right of establishing reciprocity in regard to possession and 
inheritance, the government of France accords to the citizens of the United 
States tbe same rights within its territory, in respect to real and personal 
property and to inheritance, as are enjoyed there by its own citizens." 

This provision of the treaty was construed by the suprême court 
in G-eofroy v. Eiggs, 133 U. fi. 258, 10 Sup. Ct. 295, 33 L. Ed. 642, 
wherein it is said: 

"As we read the article, it déclares that in ail the States of the Union by 
whose laws aliens are permitted to hold real estate, so long as such laws 
remain in force, Frenchmen shall enjoy the right of possessing personal and 
real property by the same title and in the same manner as citizens of the 
United States. They shall be free to dispose of it as they may please, — by 
donation, testament, or otherwise,— just as those citizens themselves. But, 
as to the states by whose existing laws aliens are not permitted to hold real 
estate, the treaty engages that the président shall recommend to them the 
passage of such laws as may be necessary for the purpose of conferring that 
right. * * * We are therefore of opinion that this is the meaning of the 
article in question,— that there shall be reciprocity in respect to the acquisi- 
tion and inheritance of property in one country by the citizens of the other; 
that is, in ail political communities in the United States where législation per- 
mits aliens to hold real estate the disability of Frenchmen from alienage in 
disposing and inheriting property, real and personal, is removed, and the 
same rights of disposition and inheritance of property in France is accorded 
to citizens of the United States as are there enjoyed by its own citizens." 

This provision of the treaty, as construed by the suprême court, 
permits a citizen of France to acquire, possess, and inherit real estate 
to the same extent and in the same manner as citizens of the United 
States in those states of the Union by whose laws aliens are per- 
mitted to acquire and hold real estate. By article 6 of the constitu- 
tion of the United States it is provided: 

"And ail treaties made, or which shall be made, under the authority of the 
United States, shall be the suprême law of the land, and the judges in every 
state shall be bound thereby, anything in the constitution or laws of any state 
to the contrary notwithstanding." 

It is not an open question that the United States has power 
to make treaties removing the disability of aliens to inherit; that 
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sucé treaties are a valid exercise of and within the powers conf erred 
by the constitution of the United States. Hauenstein v. Lynham, 100 
U. S. 483> 25 L. Ed. 628; Geofroy v. Riggs, 133 U. S. 258, 10 Sup. Ot. 
295, 83 L. Ed. 642; Opel v. Shoup, 100 Iowa, 407, 69 N. W. 560, 37 
L, R. A. 583; Wunderle v. Wunderle, 144 111. 40, 33 N. E. 195, 19 L. 
IL. Au 84, and cases cited therein, 
Section 25, art. 1, pf the constitution of Nebraska is as follows: 

"No disttoctioB shall ever-be madé by law between résident aliéna and citi- 
zens in référence to the possession or deseent of p,roperty." 

The act of the législature of Nebraska approved March 16, 1889 
(Laws 1889, p. 483), by its ftrst section, provides: 

"Non-resident aliens and corporations not incorporated trader the laws of 
the state of Nebraska, are hereby preiibited from acquiring title to or taking 
or holding any lands or real estaté In this state by deseent, devise, purchase 
or otherwlse, dnly as hereinaïter proyided, except that the widow and heirs 
of aliens who bave heretofore acquftred lands in this state under the laws 
thereof, may hold such lands by devise or deseent for a perlod of ten (10) 
years and no longer, and lf at the end of such time herein limited such lands 
so acquiréd bave not been sold to a bona flde purchaser for value, or such 
allen hèlrs hâve not becoiM résidents of this state, such lands shall revert and 
escheat to the state of Nebraska, and it shall be the duty of the coiinty 
attorney in the countles where such lands are situated to enforce forfeitures 
of ail such lands as providèd by this act." 

By the third section of the act a nonresident alien who owned land 
in the state at the time of the taking effect of the act was authorized 
to dispose of the same at any time during his life. Section 4 pro- 
vidèd that the act should not prevent nonresident aliens from having 
liens ùpon real estaté, from taking a valid titlè to the real estate 
subject to such liens, or from ehfôrcing such liens by judgment, and 
becoming the purchaser of such real estate at judicial sale, but pro- 
viding that lands so acquiréd should be sold within 10 years after 
the title thereto was perfected, and providing further that nothing 
in the act should be construed to prohibit any nonresident alien or 
foreign corporation from purchasing or acquiring title to so much 
real estate as should be necessary for the purpose of erecting and 
maintaining manufacturing establishments. The ti.ct further pro- 
vidèd that its provisions should not apply to any real estate lying 
within the corporate limita of cities and towns. The statute and 
constitutional provisions before ref erred to do not prohibit ail aliens 
from acquiring and holding real estate. Their prohibitory provisions 
apply only to aliens who are nonresidents. A résident alien may ac- 
quire possession and hold real estate in the same manner, by the 
same title, as a citizen. As to real estate lying within the corpo- 
rate limits of cities and towns, an alien, whether résident or non- 
resident, may hold and acquire real estate by inheritance or otherwise. 
Hence it is clear that Nebraska is one of the states of the Union 
which authorize aliens to hold real estate, and that the provision of 
the treaty ref erred to is applicable thereto. The provisions of the 
treaty, as construed by the suprême court, apply to ail states by whose 
laws an alien, whether designated as résident or nonresident, is per- 
mitted to hold real estate. In such states, where a résident alien 
is permitted to hold real estate, the prohibition as to nonresidents 
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holding title to real estate by inheritance or otherwise is inoperative, 
by virtue of the treaty, as to citizens of the republic of France. 

Judgment will be entered finding the several interests of the par- 
ties to the real estate described to be as alleged in the pétition, 
and that partition thereof be made. If the parties are unable to 
agrée as to the rents and profits of the real estate during the time 
stated, the case will be ref erred to a master to take proof s in respect 
thereof. Oounsel for complainants will prépare the proper decree, 
saving to respondents ail proper exceptions, and submit same to coun- 
sel for respondents bef ore presenting same to the court for signature. 



PECK COLORADO CO. v. STRATTON. 

(Circuit Court, D. Colorado. November 6, 1900.) 

Pleàding — Respônsiveness op Answer— New Mattbr m Avoidance. 

In an action by a corporation for money received the complaint alleged 
that défendant received from plaintiff, as its agent and assistant treas- 
urer, a sum of money to plaintitï's use, which he failed to pay to plain- 
tiff on demand. The answer, after pleàding the gênerai issue, as spécial 
défenses set out a contract between défendant and a third person, and 
alleged tliat it was by such contract that défendant, as an individual, 
obligated himself to place in the treasury of plaintiff the sum sued for, 
and that the contract was void for fraud and failure of considération. 
Held that, as proof by plaintiff of such contract and its breach would not 
make a prima facie case under the complaint, such spécial défenses were 
demurrable as not responsive. 

On Demurrer to Answer. 

Thomas A. Banning, Orlando H. Manning, and Carpenter & McBird, 
for plaintiff. 
Charles Hughes, for défendant 

MARSHALL, District Judge. A gênerai demurrer is interposed 
to the second and third défenses of the amended answer. This an- 
swer is pleaded to a complaint alleging "that on, to wit, the 7th day 
of March, 1896, at Colorado Springs, in the county of El Paso, state 
of Colorado, the défendant received from the plaintiff, as the agent 
and assistant treasurer of said plaintiff, the sum of one hundred 
thousand dollars ($100,000), to the use of said plaintiff," and that the 
défendant failed to pay said sum to the plaintiff upon demand. Three 
défenses are pleaded; the first a déniai of ail of the allégations above 
quoted; the second and third, by way of confession and avoidance, 
each set up the following contract between Orrin B. Peck and the 
défendant: 

"Colorado Springs, Colorado, March 7th, 1896. 

"I hâve this day purchased of Orrin B. Peck twenty-tive hundred shares, 
of one hundred dollars each, of the capital stock of the Peck Colorado Com- 
pany, of Chicago, Illinois, at par, being one-fourth of the capital stock of said 
company, a corporation of the state of Illinois, and I hâve paid to him the 
sum of fifty thousand dollars in cash and one hundred thousand dollars to be 
placed in the treasury of said company, to be used and paid out in Colorado 
for the use of said company in said state from time to time as needed, in 
full payment for fifteen hundred of said shares, and for the remaining one 
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thousand shares I am to pay the sum of one hundred thousand dollars In 
payments at the time and lu the ampunts as follows, viz.: Fifty thousand 
dollars on or before six months frotri this date, and the femaining flfty thou- 
sand dollars on or before January lst, A. D. 1897. Said payments to be made 
at Chicago, Illinois, by placing the aimounts to the crédit of the said Orrin 
B. Peck at the National Bank of Illinois, at the city of Chicago, 111., provided 
that I may, lnstead of making any or ail or either of said payments, return 
to said Orrin B. Peck any portion of said one thousand shares at any time 
before the said payments, or either 6f them, becomes due, and thereupon be 
released and relieved f rom any obligations to pay for any and ail such shares 
so retumed. In case the stock ls returned, it shall be by the assignment of 
the number of shares so returned duly executed and delivered with the cer- 
tificate so assigned to thé said Orrin B. Peck, or to the said bank above men- 
tioned for him. W. S. Stratton. 

"I hereby agrée to the above, and the terms and conditions above set forth 
are consented to and the same are satisfactory to me. Orrin B. Peck." 

In each of thèse défenses it is alleged that the sum sued for is the 
particular $100,000 which, by the ternis of the contract of March 7, 
1896, was to be plaoed in the treasury of the plaintiff. The second 
défense proeeeds to avoid the contract for fraud, and the third al- 
légés a f ailure of considération. 

The questions presented hâve, in a great measure, been considered 
in an opinion sustaining a similar demurrer to a prior answer in this 
case. 95 Fed. 741. They hâve, however, been reargued with great 
ability, aiid, as the matter ia of importance, it deserves a re-examina- 
tion. The reargument has been principally directed against the con- 
clusion heretofore reached as to the adequacy of the defendant's first 
défense to admit proof of a want or failure of considération. As 
fraud is now pleaded, it is especially urged that évidence of fraud is 
always new matter, and must be affirmatively pleaded where there 
is opportunity to do so. The décision on the priof demurrer did not 
dépend on the proposition questioned. In the former opinion it was 
held that in the averment of the complaint that "the défendant re- 
ceived from the plaintiff, as the agent and assistant treasurer of said 
plaintiff," the sum sued for, the allégation of the receipt from the 
plaintiff, and as its agent and assistant treasurer, was material, and 
could nôt be disregarded as surplusage. I do not flnd it necessary 
to repeat the reasons given in thé former opinion for this conclusion. 
A re-examination of the question has but strengthened the view then 
entertained. The two défenses now to be considered are limited to a 
défense a,gaînst the contract of March 7, 1896, and, unless the proof 
of that contract and its breach would make a prima facie case for 
the plaintiff, it is évident that the défendant has answered a cause of 
action not set up. The contract of March 7, 1896, was wholly be- 
tween Peck and the défendant. The amended answer shows that the 
considération for it proceeded from Peck, and not from the plaintiff. 
By its terms nothing was to corne into the hands of the défendant as 
the agent and assistant treasurer of the plaintiff. I am not unmindful 
that it is also alleged in the second défense that the $100,000 which, 
by the contract of March 7, 1896, was to be placed in the plaintiff's 
treasury, was agreed by Peck and the défendant "to be paid by the 
défendant only as the same should be needed or required in the con- 
struction of concentrating mills for the réduction of ores and the 
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equipment thereof with the said patented proeess and machinery 
within the state of Colorado and outside said El Paso couoty, and 
then should be so paid out directly by this défendant for such pur- 
poses and on such conditions only." A similar allégation is found in 
the third défense. But, if effect is to be given to this agreement, it 
would simply convert an absolute promise into a conditional one. 
Until the condition happened, there would be no liability to pay. 
The défendant would not, from anything alleged, hold the money as 
the agent of the plaintiff. Proof of the contract of March 7, 1896, 
and its breach, would leave the plaintiff 's cause of action unproved; 
and hence the avoidance of that contract cannot be held to be a dé- 
fense to the complaint. The basis of the liability of the défendant is 
his receipt from the plaintiff, and as its agent, of $100,000. This re- 
ceipt once admitted, the défendant is estopped on familiar principles 
from contesting the plaintiff's right to this money until he has paid it 
to the plaintiff, or in accordance with its instructions. The demurrer 
must be sustained. 



BANK OF SAGINAW v. TITLE & TRUST CO. OF WESTERN 
PENNSYLVANIA. 

(Circuit Court, W. D. Pennsylvania. December 26, 1900.) 

No. 23. 

1. Banks— Trust Companies— Power to Issue Certificates of Deposit. 

In the absence of statntory provisions on the subject, a trust company 
authorized to receive money on deposit has lawful authority to issue cer- 
tificates of deposit therefor in the usual form. 

2. Fédérai, Courts Following State Décisions — Questions of Commercial 

Law. 

The courts of the United States are not controlled by the décisions of 
the state courts on questions of gênerai commercial law, and a fédéral 
court will follow the décisions of the suprême court as to the negotiability 
of an instrument, notwithstanding a contrary holding by the courts of_ the 
state where the transaction took place.* 

3. Certifiâtes of Deposit— Negotiability. 

A certificate of deposit in the ordinary form, payable to the order of the 
depositor, is a negotiable instrument possessing the qualities of a nego- 
tiable promissory note. 

Sur Motion for Judgment for Want of a Sufflcient Affidavit of 
Défense. 

Eobinson & McKean and R. B. Ivory, for plaintiff. 

Murphy & Hosack and Edward Willson Boyd, for défendant. 

ACHESON, Circuit Judge. The plaintiff is a corporation of the 
state of Michigan, engagea in the banking business at Saginaw, in 
that state. The défendant is a corporation of the state of Penn- 
sylvania, doing business at Connellsville, Pa. The suit is upon six 
certificates of deposit issued by the défendant, and of which the 

i State laws as rules of décision in fédéral courts, see notes to Griffin v. 
Wheel Co., 9 C C. A. 548, Wilson v. Perrin, 11 C. C A. 71, and Hill v. Hite, 29 
C. O. A. 553. 
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pMûnti&js indorsee and holdeiv ; Thèse certiflcates are alike in form, 

;and the following copy of one représenta the gênerai character of 

ail of them: , 

AÂ $500.00. $500.00. No. a 

° ( g^î Title & Trnst Company of Western Pennsylvania, 

"SçS Connellsville, Pa., Feb. 5, 1900. 

«fco J. F. Barrows has deposited wlth this eompany flve hundred dollars, 

g .s payable to the order of J. W. Barrows on retura of this certiflcate 

5 -g «» properly indorsed. 

■g §„§ W. M. Euth, Treasurer. 

o " Indorsed: J. P. Barrows. 

The swom statement of claim sets forth that on or about Feb- 
ruary 12^ 1900, J. P. Barrows» haying indorsed each of thèse certifl- 
cates in blank in the usual manner, presented them, so indorsed, 
at the plaintiff 's banking house in Saginaw, asking that they be 
cashed, and that thereupon the plaintiff, in the usual course of its 
business as a bank, received and cashed them, paying therefor full 
Talue. Thèse allégations are not denied in the affidavit of défense, 
and there is no suggestion therein that the plaintiff is not a bona 
fide holder for value of the certiflcates. Upon the pleadings the 
plaintiff must be so regarded. 

That the défendant eompany is authorized to receive deposits of 
money is conceded, but it is denied that it had lawful authority to 
issue such certiflcates as those in suit. There is, however, no stat- 
utory or other inhibition of such certiflcates. Thèse certiflcates are 
in the form commonly nsed everywhere in the commercial world by 
bankers and companies receiving money deposits, and the defendant's 
right to issue them in the course of its business and as an incident 
thereto is not to be doubted. At any rate, I do not see that it is 
open to the défendant to raise the question. 

The case, I think, turns upon the question of the negotiability 
of the certiflcates sued on- Now, that such a certiflcate of de- 
posit is a negotiable instrument possessing the qualifies of a nego- 
tiable promissory note wtts determined by the suprême court of 
the United States in Miller V. Austen, 13 How. 218, 228, 14 L. Ed. 
119. To the same effçct are the décisions of ail the state courts ex- 
cept those of Pennsylvania. 5 Àm. & Eng. Enc. Law (2d Ed.) 805. 
The suprême court ,of Pennsylvania has held that a certiflcate of de- 
posit, although containing negptiable words, has none of the in- 
cidents of a Segotiàblé promissory note. Patterson v. Poindexter, 

6 Watts & S. 227; Bank v. Mangan, 28 Pa. St. 452; London Sav. 
Fund Soc. v. Hageristown Sav. Bànk, 36 Pa. St 498. There is, 
however, no [statu te in Pennsylvania regulating this matter, and 
the question hère is one of gênerai jurisprudence. That courts of 
the United ^ates are not contMled by the décisions of the state 
courts on questions of gênerai commercial law is aùthoritatively 
setfled. Swift v. Tyson, 16 Pet. 1, 10 L. Ed. 865; Oates v. Bank, 
100 U. S. 239, 25 t. Ed. 580; Brooklyn City & N. R. Co. v. National 
Bank of New York, 1Û2 U. fl. 14, 29, 31, 26 L. Ed. 61. Mr. Justice 
Bradley in Bailroad Co. v. Lockwopd, 17 Wall. 357, 367, 21 L. Ed. 
627, said; "But on a question of gênerai commercial law, the féd- 
éral courts administering justice in New York hâve equal and co- 
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ordinate jurisdiction with the courts of that state." In Brooklyn 
City & N. R. Co. v. National Bank of New York, supra, the ques- 
tion related to the légal effect of a transfer by indorsement of 
negotiable paper before maturity as mère security for an anté- 
cédent debt. The transaction occurred in New York, and the ques- 
tion had been there determined by décisions of the highest court 
of the state. It was contended that, as the bank was located in 
New York, and the other parties were citizens of that state, and 
the contract had been made there, the fédéral courts were bound 
to follow the décisions of the state court, whether they met their 
approval or not. The suprême court of the United States rejected 
the argument, refused to follow the state décisions, and, speaking 
by Mr. Justice Harlan, said: 

"The décisions of the New York court which we are asked to follow in de- 
termining the rights of the parties under a contract there made are not in 
exposition of any législative enactment of that state. They express the opin- 
ion of that court, not as to the rights of parties under any law local to that 
state, but as to their rights under the gênerai commercial law existing through- 
out the Union, except where it may hâve been modified or changed by some 
local statute. It is a law not peculiar to one state, or dépendent upon local 
authority, but one arising out of the usages of the commercial world." 

This is very pertinent to the case in hand, and furnishes a com- 
plète answer to the contention that the question at issue is governed 
by the décisions of the suprême court of Pennsylvania because this 
state is the place where the contracts were made and where they 
are to be performed. The parties to the commercial instruments 
in suit did not contract with référence to the state décisions any 
more than they did with référence to the décision of the suprême 
court of the United States. They contracted with référence to the 
gênerai commercial law. In view of the authorities cited, it is 
clear that upon the controlling question of the negotiability of the 
instruments in suit the décision in Miller v. Austen is conclusive 
of this controversy. Judgment therefore must be entered in favor 
of the plaintiff for want of a sufficient affidavit of défense, and it 
is so ordered. 



In re SWIFT et al. 
(District Court, D. Massachusetts. December 17, 1900.) 

No. 2,745. 

Brokers— Law Governing Contracts. 

A contract with a broker for the purchase of stock on a margin Is 
one which is governed by the laws of the state where it is made, as to 
the relations and rights of the parties thereto. 

Samb— Pdrchase of Stock on Margin. 

Under the law of Massachusetts, as established by décision, a broker 
who has purchased stock on a margin for a customer is not a pledgee 
thereof to secure his advanees, but his contract is conditional, to deliver 
so many shares of the stock on payment of the remainder of the pur- 
chase price; and he may pledge the stock for his own debt, or even selï 
it, without being guilty of conversion or of a breach of the contract, 
until a demand has been made by the customer and refused. 
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8. SAME— BrEACH 0T ÇOKTRACT. 

Where a broker in Massachusetts, who had purchased stock on a mar- 
gin for a customer, made à gênerai assignaient by which he transferred 
the stock to bis assignée, such action did not constltute a conversion 
of the stock or a breach of his contract with the customer; but if it 
be considered a refusai to perform, which justifled an action for the 
breach without demand of performance, the customer was not bound so 
to treat it, but might, at his option, treat the contract as subsisting. 

4. Bankruptct— Provable Claims— Damases for Breach of Contract. 

Where a broker Wh'6'.h'ad purchased stock on a margin for a customer, 
and whose contract under the local law was to deliver such stock to 
the customer on demand and tender ofthe remainder of the priée, was 
adjudicated a bankrupt, and the stock passed to his trustée, his cus- 
tomer may treat the contract as broken by the act of bankruptcy, and 
prove his claim for damages, which are to be determined as of the time 
of the adjudication. 

In Bankruptcy. On pétition by trustée to reconsider allowance of 
the claim of a creditor. 
The certificate of the référée was as follows: 

I, James M. Olmstead, one of the référées of said court of bankruptcy, 
hereby certify that in the course of the proceedings in said cause before me 
the following question arose, pertinent to the said proceedings, to wit: 

This was a pétition filed June 21, 1900, by the trustée to reconsider the 
allowance of the proof of claim of James R. Dee, a creditor of said estate. 
The claim was allowed in the sum of eighty-three hundred sixty-seven and 
80 Aoo (8.367.65) dollars. The bankrupts, doing business as E. C. Hodges & 
Ce, were stockbrokers in Boston, and followed the usual practice of brokers 
in buying stock for their enstomers and carrying the same upon margins. 
The creditor, James R. Dee, had dealt with the firm of E. C. Hodges & Co. 
in stocks, and the said bankrupts had pledged some or ail of the stocks pur- 
chased on orders of said creditor with various banks, as collatéral for loans. 
On the 27th of December 1899, the firm of E. C. Hodges & Co. made a vol- 
untary assignaient for the benefit of its creditors, and at the same time 
prepared and mailed notice thereof to its various creditors and customers. 
On or about the lOth of January, 1900, one of the firm wrote a letter to 
said creditor, referring to the "prospects of favorable settlement." On or 
about thé lBth day of January, 1900, I find that the creditor, Dee, acknowl- 
edged thé ïeeeipt of this letter of the lOth. On the 6th day of April, 1900, 
two members of the firm flled a voluntary pétition, and asked that the 
firm be adjudicated bankrupt, and said firm of E. C. Hodges & Co. was sub- 
sequently adjudicated bankrupt. 

The trustée claims that the securitles for which E. C. Hodges & Co. were 
responsible to the creditor should be valued as of the time of the assignaient, 
and that, if so valued, the claim should be reduced to the sum of sixty-six 
hundred fourtéen and «/îoo (6,614,16) dollars. The creditor, James R. Dee, 
contended that the securities should be valued as of the time of the com- 
mencement of the bankruptcy proceedings. This pétition, therefore, présents 
the question as to whether the date of a voluntary assignment, or that of 
the commencement of the proceedings in bankruptcy, shall govern. Bankr. 
Act 1898, g§ 1 (10), 63a (1). The case of Chamberlain v. Greenleaf, 4 Abb. 
N. O. 178, relied on by the trustée in his brief, and the New York décisions, 
hold that the relation of a customer to a broker carrying stock for him is 
that of pledgor and pledgee. In Massachusetts the contract is said to be 
strictly conditional, to deliver so many shares on payment of so much money; 
that the doctrine of trover does not apply; and that, where the money was 
never paid, the title to hâve performance never accrued* Wood v. Hayes, 
15 Gray, 375; Covell v. Loud, 135 Mass. 41. In Massachusetts the broker 
has a right to pledge stock he is carrying as security for his own debts, and 
such pledge does not constitute a breach of the contract. Covell v. Loud, 
supra. 
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The question In this case would seem to résolve itself into an ascertain- 
ment of the time when the creditor's title to hâve performance accrued, or, 
in other words, when the rights of the parties were fixed. It is a subject 
of common knowledge that voluntary assignments are frequently resorted 
to as expédients to tide debtors over their difficulties, and are intended to 
be merely teniporary. In fact, the letter above referred to, sent by one of 
the firm, would seem to indicate that this was no exception to the rule; and 
the creditor seems to hâve aecepted it in the same splrit, and to hâve 
waived for the time being any insistence upon or performance of the ex- 
isting contracts between him and the flrm. I find that the creditor, also, 
did not assent to the assignment, and hence, in one sensé, was not af- 
fected by its provisions; but it is settled law that the status of creditors 
is affected by the institution of bankruptcy proceedings, and the référée is 
of the opinion that the better and sounder raie In such cases would be to 
ignore such assignments, and to détermine upon the date of bankruptcy pro- 
ceedings as the time when the rights of the parties are fixed. That a vol- 
untary assignment constitutes a fraud upon the bankruptcy act has been 
repeatedly held. In re Gutwillig (B. O.) 90 Ped. 475, 478; George M. West 
Co. v. Lea, 174 U. S. 590, 596, 19 Sup. Ot 836, 43 L. Ed. 1098. In the latter 
case Mr. Justice White, in delivering the opinion of the court, cites with 
approval the case of In re Gutwillig, supra. Wyles v. Beals, 1 Gray, 233; 
Edwards v. Mitchell, Id. 239. In the latter cases Chief Justice Shaw states 
the disadvantages and mischiefs arising under assignments, and sets forth 
eight cogent reasons against them, and in favor of the regular metho'ds of 
administration. Inasmuch, therefore, as the court of bankruptcy exists for 
the purpose of enforeing the bankruptcy act, and not voluntary assignments, 
the référée is of opinion that the only true rule to be followed in this case 
is to adopt the date of bankruptcy proceedings as the time when the rights 
of the parties were fixed, and when the creditor was entitled to make a 
tender and demand fulfillment of his contraet. The pétition to reconsider 
is therefore disallowed, and the question is certified to the judge for his 
opinion thereon, together with the évidence taken at the hearings. 

Dated at Boston this 12th day of October, 1900. 

James M. Olmstead, Référée in Bankruptcy. 

Elder, Wait & Whitman, for trustée. 
Bancroft G. Davis, for creditor. 

LOWELL, District Judge. In this case tliere was very slight réf- 
érence by counsel to the évidence submitted with the referee's re- 
port, and his findings of fact are aecepted. 

The court has first to détermine what was the relation of the cred- 
itor to the bankrupt, and what the nature of the contraet created 
by the bankrupt's agreement to buy stocks on a margin. The con- 
traet was made in Massachusetts, and the law of Massachusetts gov- 
erns its interprétation, determining the nature of the bankrupt's 
ownership in the stock bought, and of his lien upon the same. There 
are mercantile contracts, which, though made in a particular state, 
must yet be construed according to the gênerai commercial law. 
Washburn & Moen Mfg. Co. v. Eeliance Marine Ins. Co. (Sup. Ct.; 

October term, 1900) 21 Sup. Ct. 1, 45 L. Ed. . In some cases it 

may be hard to détermine whether a given contraet be of this sort 
or of the commoner sort governed by local law, but a contraet for 
the purchase of stocks on a margin appears to me plainly of the 
latter class. The court has, therefore, to détermine what was the 
nature of this contraet according to the law of Massachusetts. In 
many, perhaps in most, states the relation of a broker who has 
bought stocks on a margin to the stocks so bought is that of a 
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pled^ee for his customer's debt Jones, Pledges, § 495. This ap- 
pears not to be the case in Massachusetts. In Wood v. Hayes, 15 
Gray, 375, a broker bought stocks for a customer without any ad- 
vance from the latter. Subsequently the customer and broker 
settted an accqunt, and found a Mjance due the latter of a certain 
sum of money, for which the customer gave the broker his note. 
The broker acknowledged that he held as security for the note a 
certain number of shares of stock. The broker died, and his repré- 
sentative called upori the customer for a settlement. The customer 
had never demandedthe stock or offered to pay the note. The 
broker had pledged the stock, which had fallen in value; and the 
customer sought, by way of défense to the action brought against 
him, to charge the broker with the value of the shares at the time 
of their purchase, by reason bf their conversion by the broker. Chief 
Justice Shaw said : 

"The doctrine of trover does îlot apply. Lobdell [the broker] advanced the 
money to buy the shares for account of Wood, and held the shares in his 
own name. It stood on the footing of contract. The contract was strictly 
conditional, to deliver so many shares on payment of so much money. The 
money was never paid and the title to hâve performance never accrued. 
There was no claim for the balance. But as the balance was in favor of 
Lobdell's estate when he died, the resuit of this case is, judgment for the 
défendants." 

In Wood v. Hayes there certainly was a pledge in writing of the 
stock, acknowledged by the broker, and accepted by the customer. 
The purchase was not on a margin, no advance having been made 
by the customer. Chief Justice 6haw laid stress upon the fact that 
the broker 1 held the stock in his own name. Apparently he meant 
to décide that, where a broker advances the money to pay for stock 
ordered by his customer, his contract is simply to deliver the stock 
when the customer makes demand and tenders payment of the price 
current at the time the contract was made. In such case the broker's 
contract id like that of one who agrées to sell and deliver stock on 
demand àt a fixed price. This original contract made by the broker 
was not deemed to hâve been modifled by the subsequently given 
note and pledge. As the stock stood in the broker's name, it may 
be that thè pledge waB deemed purely équitable, so that no dealing 
with the stock by the broker could be a conversion of it. Possibly 
the great chief justice for once, like a ïesser lawyer, saw his con- 
clusion s'6; plâinly that he neglected somewhat the steps by which he 
reached it. The décision in Wood v. Hayes, if it stood alone, would 
hâve no great bearing oh thè case at bar. See Jones, Pledges, § 498; 
Day v. Holmes, 103 Mass. 306, 311. It has received an interpréta- 
tion in subséquent décisions which goes far to establish the law in 
Massachusetts regarding the purchase of stocks on a margin. 

In Covell v. Loud, 1$5 Mass. 41, a stockbroker bought stock on a 
margin. The stock fëll in value, the customer failed on demand to 
make good his margin, ànd the broker sold the stock. The customer 
sued for conversion. Mr. Justice Devens said: 

"We are aware that transactions of this nature hâve sometimes been held 
to màke the broker who purchases the stock an agent for the customer, and 
to treat him as holding it thereafter as à pledgee for the money advanced 
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for its purchase. Markham v. Jaudon, 41 N. Y. 235; Stenton v. Jérôme, 54 
N. Y. 480; Baker v. Drake, 66 N. Y. 518; Gruman v. Smith, 81 N. Y. 25. 
But in Wood v. Hayes, 15 Gray, 375, it was held that a broker who advanced 
money to buy stock for another, and held it in his own name, might, so long 
as ne had not been paid or tendered the amount of his advanees, pledge it 
as security for his own debt to a third person, without making himself liable 
to an action by his employer, and this upon the ground that the contract 
was conditional to deliver the shares upon the payment of the money. It 
cannot make any différence that, in this case, a small portion of the money 
necessary for the original purchase was advanced by the customer." 

The décision in Covell v. Loud might hâve been put solely on the 
ground that, upon the customer's failure to keep good the margin, 
the contract of pledge gave the broker, as pledgee of the stock, 
a right to sell it in the manner adopted, but the court reached 
its conclusion by another ratio decidendi. Mr. Justice Devens as- 
serted that, by virtue of the décision in Wood v. Hayes, the relation 
of pledgee did not exist, and that a broker buying on a margin may 
pledge the stock so bought as security for his own debt, or may part 
with it altogether by an absolute sale. In Covell v. Loud the court 
went further than in Wood v. Hayes. To hold that the contract of 
a broker, who has agreed to buy with his own money stock for a 
customer, should be deemed a contract to deliver the. stock on pay- 
ment of a flxed price, is one thing; and to hold that this is the 
nature of the contract where part of the price is advanced by the 
customer is another. Mr. Justice Devens declared that the varia- 
tion in the circumstances made no différence. Again, in Wood v. 
Hayes it was decided that to repledge the stock was no conversion. 
In Covell v. Loud it was held no conversion to make an absolute sale. 
It is true that the learned judge, in a paragraph following that just 
quoted, went on to show that, even if the transaction were treated 
as creating a pledge, yet the décision of the case would not be 
changed ; but, in showing this, he merely stated an alternative ground 
on which the décision might be rested. That Covell v. Loud estab- 
lished the rule in Massachusetts that a broker who has purchased 
stock on a margin for a customer is not a pledgee thereof is recog- 
nized in Jones, Pledges, § 498. 

In Weston v. Jordan, 168 Mass. 401, 47 N. E. 133, a broker had 
purchased stock on a margin, and had pledged it for a sum greater 
than the debt of his customer to him. Mr. Justice Allen said: 

"When a broker buys shares on a margin and carries them for his cus- 
tomer, it has been held in some states that the relation between the cus- 
tomer and the broker is that of pledgor and pledgee. Markham v. Jaudon, 
41 N. Y. 235; Skiff v. Stoddard, 63 Conn. 198, 26 Atl. 874, 28 Atl. 104, 21 L. 
E. A. 102; Brewster v. Van LIew, 119 111. 554, 8 N. E. 842. This view has 
not hitherto been accepted In Massachusetts. Wood v. Hayes, 15 Gray, 375; 
Covell v. Loud, 135 Mass. 41. The défendant seeks to hâve thèse décisions 
reconsidered; but the facts of the présent case do not call for such reconsid- 
eration of the gênerai doctrine." 

The suprême court of Massachusetts thus recognized again the 
rule laid down, or supposed to be laid down, in Wood v. Hayes, but 
apparently there was doubt in the mind of the court concerning the 
correctness of the rule. A fédéral court, bound to follow the déci- 
sions of a state court, may be pardoned some perplexity in the face 
of thèse expressions of doubt. But to hold that a broker is the 
105 F— 32 
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pledgee of .stock bought by hîm on a margin would revolutionize 
the theory and practice of stockbrokers in Massachusetts. If a 
stoekbrokfer is the pledgee of tbîs stock, then, in the absence of au- 
thorjty t f rpm the pledgor, he cannot rightfully transfer the stock 
to another by way of sale, or by way of collatéral security for an 
amount greater than that due Mm. Indeed, if the pledgee makes any 
transfer oî, the pledge in Massachusetts, it seems that his act is 
criminal. Pub. St. c. 203, § 72. Yet it is matter of common knowl- 
edge that honest brokers in Massachusetts pledge stock bought 
and carried by them on a margin for their customers, as a security 
for their own debts, rçgardless of the amount pf the customer's 
debt to them. To hold that in so doing they convert the stock and 
render theinselves liable to indictment is a conclusion to be avoided 
if possible, Àgain, the perdons to whom the stock is pledged by the 
broker are understood to nold it until the broker 's debt to them is dis- 
charged, irrespective of the state of accounts between the broker 
and the customer. This is true, though the pledgee knows that the 
stock was bought on a margin. Under ail the circumstances, I 
prefer tp fôllow the deliberate expression of opinion of the suprême 
court of Massachusetts, which is in accord with the custom of brokers 
in Massachusetts, rather than a mère doubt of the correctness of its 
own décisions expressed by that court. 

If, then, the relation between the customer and the broker is not 
that of pledgor and pledgee, it remains to consider what is the 
nature of the contractual relation between them. It was urged in 
argument before me that the opinion in Weston v. Jordan requires 
the broker always to hâve on hand shares enough to meet the cus- 
tomer's order, but this is not the true interprétation of the opin- 
ion. There the court first said that by the law of Massachusetts 
the broker's relation was not that of pledgee, and then it went on 
to say that even if he were to be deemed a pledgee, as he is in New 
York, yet thé conséquences contended for by the customer would 
not follow. "Under the doctrine as held in New York, Wheàtland 
was bound always to hâve on hand enough shares to meet the pur- 
chase for Jordan." 168 Mass. 405, 47 N. E. 134. It was nowhere 
in timated in Weston v. Jordan that under the Massachusetts doc- 
trine such an obligation is imposed upon the broker. Indeed, the 
Massachusetts doctrine plainly implies the contrary. Oan it be said 
tïiat a broker has on hand or under his control stock which is pledged 
to a third party for a sum greater than the debt of the customer 
to him? I think not. Yet both cases and daily practice support 
the broker's right to repledge in this way, and custom, at least, sup- 
ports the right-of the broker's pledgee to hold the stock against 
the customer^ As has been said, Wood v. Hayes and Covell v. Loud 
assert, if they do not décide, that the contract between the cus- 
tomer and the broker, even where the former advances part of the 
price, binds the broker to no more than this: To deliver the stock 
to the custonier at any time that the customer tenders the balance 
of the price.: There is no obligation resting on the broker to buy 
shares in the fiçst instance, or even to refrain from disposing of 
them during theiexistence of the contract, so long as he delivers them 
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when the customer tenders the money and demands performance. 
In Covell v. Loud it is said, indeed, that by the contract the broker 
agrées "to purchase and hold or carry" the stock in question. What 
is the différence between a broker's "holding" stock and "carrying" 
it is not stated, but apparently an obligation is recognized, binding 
the broker to do something before the stock is finally demanded. 
The custom of brokers probably recognizes a like obligation. I 
hardly think they would consider that one of them fulfilled his con- 
tract unless he purchased at once the stock for which the customer 
put up the margin. And I think they would consider that one of 
them exceeded his rights if at any time he was without some shadow 
of title to the stock he was supposed to be carrying. He might both 
practically and legally put this stock out of his control by pledging 
it for his gênerai indebtedness. His power to recover it might dé- 
pend upon the solvency of others. Yet some interest in the stock 
carried he is deemed by brokers under obligation to retain. In Covell 
v. Loud, however, the controversy concerned not pledging, but sell- 
ing; and Mr. Justice Devens, after speaking of the broker's con- 
tract to hold or carry, treated this obligation as compatible not 
only with the broker's right to pledge the stock for his gênerai 
debts, but also with the right of absolute sale. The court has to 
détermine if a broker, agreeing to buy stock on a margin, agrées 
to buy at once the stock ordered, and during the existence of the 
contract to retain some interest in it, however slight that inter- 
est may be, or may, on the other hand, sell the stock bought, as 
well as pledge it for an amount larger than the customer's debt 
to him. On the one hand, there is the language of Mr. Justice Dev- 
ens concerning the contract to hold and carry stock, and there 
is a vague impression of obligation on the part of brokers. On the 
other hand, there is the ratio decidendi of Oovell v. Loud, which 
treated the sale of stock as analogous to pledging it. There is 
the language of the opinion in Wood v. Hayes, adopted by the opin- 
ion in Covell v. Loud as applicable to the purchase of stock on a 
margin; and there is the difficulty, in logic and common sensé, of 
distinguishing between a pledging of stock for the broker's debts 
generally, and a parting with ail interest in it. However the con- 
tract be construed, difficulties will arise, and the décision be unsat- 
isfactory. Even if it be held that the transfer of the shares hère 
made by the broker to his gênerai assignée was in some sensé a vio- 
lation of his contract with his customer, yet it would seem that the 
customer could not at once maintain an action for that violation, 
without a proper demand. That demand was not made hère, and so 
this case is distinguished from Weston v. Jordan, where it was said 
by the court: 

"After Wheatland had parted with the control of the shares, and after re- 
peated demands for them by Jordan and refusais by Wheatland to deliver 
them, Jordan had a valid ground of action against Wheatland, either for 
breach of contract or for a conversion; it matters not which. If Wheat- 
land had refused on demand to deliver the shares when they were high, and 
they had afterwards fallen in value, we cannot accède to the defendant's 
contention that Wheatland could still hâve compelled Jordan to take them 
up, and pay the balance of the cost. But Jordan's right of action against 
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Wheatland had acci^ied; and this was a debt which wôuld be provable la In- 
solvency agaiast Wheatland." 

In the absenee of strongèr indications, I must take thèse words 
to imply that under a Massachusetts contract no right of action ac- 
crues to the customer untU after demand. As no demand was made 
in this case by the customer after the gênerai assignment, it follows 
that no right of action accrued to him. By this construction of the 
contract the customer is deprived of no practical advantage which 
he would enjoy ùnder a rule requiring the broker always to retain 
some shadowy right in the stock, while permitting him to pledge 
it for his own debts to an unlimited extent. If the broker is sol vent, 
the customer is protected in any case. If the broker is insolvent, 
he is protected in neither case. The gênerai assignment made by 
the bankrupt, standing by itself, did not, therefore, constitute a 
conversion of the customer's stock, or a breach of the broker's con- 
tract, giving rise to an immédiate and unqualified right of action. 
It was urged that the assignment was such a refusai to perform the 
contract as to justify a suit for its breach brought at once by the 
créditer. Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 
953. Even if this be true, — and no opinion is expressed upon the 
question, — yet the creditor was not required to treat the contract 
as broken by the broker's refusai to perform. "It seems reason- 
able to allow an option to the injured party either to sue imme- 
diately, or to wait till the time when the act was to be done, still 
holding it as prospectively binding for the exercise of this option, 
which may be advantageous to the innocent party, and cannot be 
prejudicial to the wrongdoer." Hochster v. De la Tour, 2 El. & Bl. 
678; quoted in 178 U. S. 10, 20 Sup. Ct. 784, 44 L. Ed. 957. Hère the 
creditor did not exercise his option to treat the contract as broken, 
if any such option he had. 

It follows that at the time of the: bankruptcy there was a subsist- 
ing obligation on the part of the broker towards the customer. If 
this be so, it is argned that the obligation was not broken by the 
act of bankruptcy, and now subsistS; The discharge in bankruptcy 
will not then free the broker from his j liability, and after his dis- 
charge the obligation' will still burdeniihim. Can this be true? Can 
a broker who has bought stock on aœairgin for a customer be held 
upôn his contract after ! his 'dischaMgê in bankruptcy, provided the 
customer has not made proper demand and tender of payment before 
adjudication? Even if the customer's claim be in some sénse con- 
tingent, and even if the; bankrupt act does not permit the proof of 
contingent claims in général, so that in this case the creditor might 
keep the contract alive against the bankrupt even after discharge, 
if he saw fit to do so, yet I think the creditor can at any rate treat 
the contract as broken by the act of bankruptcy, and prove his claim. 
Bankruptcy does not worfea breach of ail contracta. In some cases 
the beneflt of the contract does not pass to the trustée. Streeter v. 
Sumner, 11 Fost. (N. H;) ©42. In ôthers 1 the trustée may adopt the 
Contract, and thus keep it alive. But this case is wholly outside 
the classes mentioned», .JTot only has not the truster adopted the 
contract in this case, but manifestly he could not do so; for to adopt 
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it would be a préférence of this creditor, and an injustice to ail 
others. That in a case like this the creditor may treat the contract 
as broken by bankruptcy seems to me obvious, and in this instance 
the creditor has done so. I am of opinion, therefore, that the con- 
tract was broken at the time of the adjudication, and that the meas- 
ure of damages is to be flxed as of that time. The décision of the 
référée is affirmed 



In re RUSSELL. 

(District Court, N. D. California. December 28, 1900.) 

No. 2,741. 

Bankruptcy — Repérée' s Décision — Review— Pétition. 

Where a creditor, whose claim has been disallowed by the référée, falls 
to file a pétition for review with the référée, as required by General Order 
No. 27 (18 Sup. Ct. viii.), the application for review will be dismissed. 1 

DE HAVEN, District Judge. It appears from the certifleate of 
the référée that H. L. Davis flled his claim against the estate of the 
bankrupt for the sum of |416.39. Written objections were made 
to its allowance by other créditera, and upon considération the claim 
was rejected by the référée. The opinion and order of the référée 
are accompanied by his certifleate, which recites that, "the attorney 
for said claimant having duly excepted to my ruling herein, said 
question is hereby certified to the Honorable John J. De Haven for 
his opinion." Eule 27 of the gênerai orders in bankruptcy (18 Sup. 
Ct. viii.) prescribed by the suprême court is as follows: 

"When a bankrupt, creditor, trustée, or other person shall désire a review 
by the judge of any order made by the référée, he shall file with the référée 
his pétition therefor, setting out the error complained of; and the référée 
ehall forthwith certify to the judge the question presented, a sxtmmary of the 
évidence relating thereto, and the finding and order of the référée thereon." 

This rule does not seem to hâve been complied with by the cred- 
itor. It does not appear from the certifleate of the référée or from 
any paper returned to this court that any pétition for the review of 
the order of the référée rejecting his claim has been flled by him 
with the référée. In the absence of such a pétition, this court is not 
authorized to review the action of the référée. The application for 
a review of the ruling of the référée will therefore be dismissed. 

i Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C. C. 
A. 9. 



503 10S FEDERAL REPORTES. 

In re SLINGLUFF. 
(District Court, D. Marylànd. July 24, 1900.) 

1. Bankhuftcy— Dischahçe— Grounds of Objection. 

Omissions from or inaccuracies in a bankrupt's schedule, not made 
knowingly and fraudulently, are not grounds for refusing him a discharge. 

2. Same— False Oath. 

A bankrupt cannot be fairly chargea wlth haring knowingly and fraud- 
ulently sworn falsely In relation to the tlme of his knowledge of insol- 
vency, so as to debar him from the right to a discharge, because his 
testimony shows him to hâve entertained the expectation of being able 
to continue his business longer than was Justified by the tacts. 

In Bankruptcy. On application for discharge, and objections 
thereto. 

Niles & Wolff, for bankrupt. 

J. D. Ferguson, Wm. H. Brune, Allan McLane, and J. Alexander 
Preston, for objecting crèditors. 

WAB*DILL, District Judge. The spécifications against granting 
the bankrupt's discharge aver omissions and inaccuracies in the 
bankrupt's schedule, false swearing by the bankrupt as to the time 
of the knowledge of insolvency, an4 the disposition of certain stock 
in the Bajtimore Brick Company held by the bankrupt. 

1. Omissions and inaceruracies in and from the bankrupt's schedule 
of the character specifieà will not bar a- discharge. Upon proper ap- 
plication, errors and omissions in thèse particulars can be corrected 
or supplied. The objections to a discharge enumerated in the act 
of congress do not cover this class of exceptions. 

2. It would t>e a harsh and unreasonable construction of the bank- 
ruptcy law to attribute ta a f ailing debtor a purpose to "knowingly 
and fraudulently" swear falsely because he entertained the hope 
and expectatibh of béing àblé to continue his business longer than 
it now appears the real facts justified. This is an hallucination fre- 
quently entertained by failing debtor s. Indeed, those that hâve been 
most prospérons, and whose failure is overwhelming, seldom realize 
their changea condition nntil it has long since become apparent to 
others. And, bésides, it does not appear that the oath in this par- 
ticular was material, or that any one* was prejudiced by it. 

3. The évidence does not establish any purpose on the part of the 
bankrupt "knowingly and fraudulently" to swear falsely as to the 
disposition of the brick compahy stock. On thé contrary, the re- 
verse is true, and the bankrupt, Horace Slingluff, seems, with entire 
frankness and somewhat remarkable accuracy, to hâve been able to 
account for the disposition of the large number of shares of stock 
held by him. It would not hâve been a surprise if he had been 
unable to give the naine of some of the holders of the stock, consid- 
ering the number of hands it passed through. 

4. Upon the whole case, I think the bankrupt, Horace Slingluff, 
is entitled to his discharge, and it will be so ordered. 
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In re FLIOK. 
(District Court, S. D. Ohio, W. D. November 5, 1900.) 

1. Bankruptcy— Debts Having Priority— Wages of Clerk. 

One employée! as a salesman in a store or shop is a clerk, within mean- 
ing of Bankr. Act 1898, § 64b, subd. 4, giving priority to claims for wages 
due to "workmen, clerks, or servants" which hâve been earned within 
three months before the date of the commencement of proceedings. 

2. Same. 

Where, by agreement, a clerk permlts his employer to retain a certain 
portion of his wages each week to form a fund which is to be paid to 
the clerk or used for his benefit later, on the bankruptcy of the employer 
the clerk cannot claim priority for the sums so retained during the pre- 
ceding three months as wages; such fund having become, by the contract 
between the parties, a debt of another class. 

8. Same— Application of Payments— Préférences. 

Payments made by a bankrupt to a clerk within three months prior to 
the filing of the pétition, In the absence of a spécifie application to other 
debts, are to be applied in payment of the wages earned by the clerk 
during that time; but such payments, up to the amount of wages so 
earned, do not constitute a préférence which must be surrendered under 
Bankr. Act 1898, § 57g, before the clerk can prove his claim for the re- 
mainder due him, unless the bankrupt's assets are insufficient to pay ail 
preferred claims, since it does not enable the creditor to obtain a greater 
percentage of his debt than other creditors "of the same class," within 
the provisions of section 60a. 

4. Same— Préférences. 

Under Bankr. Act 1898, § 57g, it is not necessary, to constitute a préfér- 
ence which must be surrendered by a creditor before he can prove his 
claim, that he should hâve had knowledge or notice of his debtor's in- 
solvency, and it is immaterial that a payment made on his debt within 
the four months was received by him through a collection agency. 

5. Same— Payment of Sbfarate Claims. 

Where a gênerai creditor of a bankrupt made him further short loans, 
which were repaid within four months prior to the filing of the pétition 
and while the debtor was insolvent, although the transactions were sepa- 
rate, such payments constitute préférences upon the entire debt, which 
must be surrendered, under Bankr. Act 1898, § 57g, before the creditor 
can prove his claim. 

6. Same— Surrendeb of Préférence. 

An offer by a creditor to allow the amount of préférences received by 
him to be dedueted from any dividend payable to him on his claim is not 
a compliance with the requirement of Bankr. Act 1898, § 57g, and does 
not entitle him to prove his claim. 

7. Same— Provable Claims — Fraudulently Increasing Amount. 

Where one creditor of a bankrupt bas attempted to obtain an advantage 
over others, by fraudulently including in his account fictitious items or 
incorrect amounts, he f orf eits his right to hâve his claim allowed in any 
sum. 

In Bankruptcy. 

The folio wing is the opinion of Keferee GEIGER: 

"This matter has corne on for hearing before the référée upon the pétition of 
the trustée and certain creditors for the re-examination and disallowance of 
the claims of Clarence E. Edmondson, E. C. Bdmondson, Fred Kaufman, and 
Charles W. Flick, which claims were filed with the référée, and heretofore 
allowed, for the purpose of voting for trustée. On November 4, 1898, the 
bankrupt, Claude W. Flick, purchased of the administrator of B. C. Mellott 
a stock of gents' furnishing goods, located on South Fountain avenue, Spring- 
fleld, Ohio, paying therefor the sum of $800. He continued in the business 
until December 11, 1899, when he made an assignment to his brother, Charles 
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W. Flick. On December 22, 1899, Edgar G. Stearns and other credttors of 
the said Claude W. Flick flled their pétition in the United States court, 
asking that the said Claude W. Flick be declared a bankrupt, and on the 
20th day of January, 1900, said Flick was declared a bankrupt by the United 
States court, and the case was referre'd to the référée. 

"I;.<wfll examine the several claims which hâve been asked to be disallowed, 
separately. 

. i "Claim of Clarence E. Edmondson. 

"Clarence E. Edmondson has filed his clalm for $269.13, 'for work and labor 
done and performed as employé as wages withln three months from the date 
of Claude W. Flick' s assignment to 0. W. Flick, which afflant (Clarence E. 
Edmondson) claims for wages under state as well as United States laws.' 
Claude W. Flick, the bankrupt, and Charles W. Flick are brothers. E. C. 
Edmondson 1s the brother-u>law of ,the bankrupt, and Clarence E. Edmondson 
is his son and the nephew of the bankrupt. Clarence E. Edmondson had been 
employed by E. C. Mellott, the former owoer of the store, as a clerk, or, more 
properly speaklng, a salesman, at $5 per week, and ne served as such under 
said Mellott «util the death of Mellott, ta 1898. When his uncle, Claude W. 
Flick, bought the stock of goods from the administrâtes of Mellott, November 
4, 1898, Clarence E. Edmondson was employed, as 1s claimed by him and his 
uncle, as salesman and buyer, at the rate of $18 per week, only $5 per week 
of which was paid. to him in cash, he claimlng that the balance ($13 per week) 
was retained by the uncle, with his consent, for the purpose of accumula ting 
a fund in his uncle' s hands to furnish him with the means for a collegiate 
éducation. He continued his services at $18 per week until September 1, 1899, 
when hls salary was raised by hls uncle from $18 to $20 per week, he continu- 
ing to receive $5 a week in cash. Clarence E. Edmondson, at the time he first 
began business with Mr. Mellott, was about 18 years old, and at the time of 
the assignment of his uncle was about 22 years old. It is claimed by the 
creditors on the one hand that the contract purporting to hâve existed between 
Clarence E. Edmondson and hls uncle, for the payment of $18 and $20 per 
week for his services was frauduient; while, on the other hand, it is claimed 
by Clarence E. Edmondson, in which he is supported by his uncle, the bank- 
rupt, that the contract was made in good faith, and that the services rendered 
by him were fairly worth the sums agreed to be pald by the uncle. Evidence 
has been IntfOdUced by the creditors tending to prove that in the city of 
Springfleld the Ptevailing rate of wages for salesmen of the âge and expéri- 
ence of Clarence B. Edmondson is much legs than $18 per week; that $5 per 
week would hâve, b'éen a fair compensation for services of the young man. 
To the refereë it appears that $18 and $20 per week was an exorbitant salary 
for the services of the claimant, and I must confess that I hâve some suspi- 
cions concerning the matter. But we hâve ' the direct testimony of Clarence 
E. Edmondson as to thé contract, and thé direct testimony of the bankrupt 
concerning the Ctfntract, and nothing to disprove it except that the amount 
séè'ms entirely outof proportion to the services rendered. ïet we are not 
justifled in saying that the clalm is frauduient, because the bankrupt made 
an improvident contract with hls nephew. : It may be argued that the plan to 
thus enhance the services of the nephew was a part of a gênerai scheme be- 
gun at the very' inception of the business* to enrich the varlous members of the 
bankrupt's famiiy at the expënse of the creditors. This feature of it I will 
mention further along in the examination of the claim of Charles W. Flick. 
Clarence E. Edmondson maintains that his claim should be allowed by the 
trustée as a préférence, and pald in full. The bankruptcy act, by section 64b, 
siibd. 4, provides that wages due to workmen, clerks, or servants, which hâve 
been earned 'within three months before the date of commencement of pro- 
ceedings, not to exceed $300, shall hâve priority. The pétition of the creditors 
was filed December; 22, 1899. : Three months prior thereto would be September 
22d. Clarence E. Edmondson served as clerk from September 22d to Decem- 
ber llth, 11% weeks, at the rate of $20 per week, which amounts to $230. 
During that ;time he receivefl in cash $60, as shown by his account on pages 
71 and 72 of the ledger of the bankrupt. But, as shown by page 234 of the 
ledger, from Octéber 3d to October 18th he was paid in merchandlse $208.40, 
upon which merchandise account he pald in cash $11, leaving a balance 
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against Mm on account of the merchandise received in the month of October 
of $197.40, which, together with the cash received by him, amounts to $257.40, 
which he received in cash at $5 per week, and in merchandise within the 
period of three months prior to the beginning of the action. I am not clearly 
convinced that the employaient as salesman and purchasing agent, and the 
performance of such duties as devolved upon Clarence, would constitute him a 
clerk under the bankruptcy act, and thereby give him priority over gênerai 
creditors. The strict meaning of the word 'clerk' is a person employed to 
keep accounts or do writing, or hired about an office or counting house, or 
the like. It is true that the bankruptcy act itself defines 'wage-earners' as an 
individual who works for wages, salary, or hire at a rate not to exceed $1,000 
a year. But section 64 does not speak of wage-earner, but of workmen, clerks, 
or servants. I do not think it would be claimed that Edmondson would come 
within the term 'workman' or 'servant,' and it remains to be determined 
whether the word 'clerk' includes what is more properly known as 'salesman.' 
In taking the census, the United States census officers were very careful to 
direct the enumerators to distinguish between the clerk and the salesman,— 
the former being the désignation of those who hâve charge of books or ac- 
counts; the latter, of those who sell merchandise. But I think that collo- 
quially the term 'clerk' includes salesman, and the Standard Dictionary States 
that colloquially in the United States the word 'clerk' is made to include 
salesmen or shop assistants; and the latest édition of Webster defines a clerk 
as an assistant in a shop or store, and désignâtes the définition a colloquial- 
ism. It is held in the Case of Scanlon, in the United States district court of 
Kentucky (2 Nat. Bankr. N. 58, 97 Fed. 26), that a traveling salesman does 
not come within the meaning of the terms 'workmen,' 'clerks,' or 'servants, 
as used in section 64b, subd. 4; and in the Case of Mayer, before Référée 
D. Lloyd Jones (2 Nat. Bankr. N. 719), it is held that a person selling goods 
for $5 per week and a commission is not a clerk entitled to priority under 
the section of the statute. But I am inclined to the opinion, and will so hold, 
that a salesman, properly speaking, will come within the term 'clerk,' and is 
entitled to priority, provided he has not surrendered his claim to priority or 
been paid in any way. But there are two reasons why this claim should not 
be allowed as a préférence: First, that both Edmondson and Plick, the bank- 
rupt, testified that the agreement between them was that $5 per week should 
be paid to Edmondson in cash, and that Flick should retain the balance to 
form a fund out of which to pay the expenses of a collegiate éducation for 
Edmondson. I do not understand that a person entitled to a priority as a 
wage-earner can allow his debtor to retain a portion of his wages under ar- 
rangements such as hère existed, and then, when the debtor becomes insol- 
vent, claim the entire amount of the wages as a priority. His lien as a wage- 
earner extends to wages as such, and not to his claim against his uncle for 
a balance of his wages which had by an arrangement between them become a 
debt of another class. Edmondson has received $5 per week in cash until 
the time of the assignment of Flick, which is the entire amount, by his agree- 
ment, that he should receive in cash. The balance is converted into a debt 
of another class by their agreement. The second reason why I think it should 
not be allowed as a préférence is that, during the month of October, Edmond- 
son received merchandise and cash in amount in excess of his salary, even 
at $20 per week. And, while it may be claimed that he would hâve the right 
to now apply the merchandise received by him in payment of the debt due him 
prior to the three months before the bankruptcy proceedings, yet nothing 
appears by which it can be determined that he did so apply it. in the Case 
of Kohn, 2 Nat. Bankr. N. S67, it has been held by D. Lloyd Jones, référée, 
that section 57g covers ail creditors, and makes no distinction between classes; 
that a claim on which a creditor received a préférence within the prohibited 
time cannot be allowed, even though it was entitled to priority, I am unable 
to agrée with this décision, because I cannot see the reason why a claimant 
whose claim is entitled to priority should be compelled to refund a préférence, 
and then immediately hâve it returned to him on his preferred claim, This, 
of course, would not be so where the fund is not sufficient to pay ail the pre- 
ferred claims. In that event. if one preferred claim had received a préférence, 
section 57g would require that the préférence be returned before the claim be 
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alftrtwscL Section 60a provlides that a person shall be deemed to hâve given 
a préférence lf, being inscrivent, he has procnred or suffered a judgment to be 
entered against hlmself in favor of any person, or made a transfer of any of 
bis property, and the effect of the enf orcement of such judgment or transfer 
will be to enable any one of the creditors to obtain a greater percentage of 
his debt than any other of such creditors of the same class. So that a préf- 
érence to a person entitled to a priority would only be considered a préférence 
as to other creditors entitled to the same priority, and not as to gênerai cred- 
itors. Edmondson, for his 11% weeks' services, performed withiu three 
months of the filing of the pétition in bankruptcy, at $20 per week, is entitled 
to $230. During the four months prior to the pétition in bankruptcy, during 
which préférences are prohibited, he has received in merchandise $197.40 and 
in cash $80, ; making a total of $277.40, which exceeds the amount for which 
he was entitled to priority by $47.40, which must be regarded as a préférence 
upon his gênerai daim of $289.18; and under section 57g it must be held that 
until he has refunded to the trustée the $47.40, which he has received as a 
préférence upon his gênerai claim, his claim shall be disallc-wed. But upon 
refunding the $47.40 it shall be allowed for the sum of $269.13, plus $47.40, 
making in ail $816.53; that being the balance due on his whole period of em- 
ployment after the préférence is surrendered. This claim will be allowed in 
that amount after the surrender of the préférence, as a gênerai, and not as a 
preferred, Claim. 

"Claim of Fred Kauf man. 
"The trustée opposes the allowance of the claim of Fred Kaufman for 
$89.75, on the ground that a préférence was allowed to Kaufman by the pay- 
ment of $55 within four months prior to the beginning of the action in bank- 
ruptcy, which Kaufman has refused to surrender. In answer to this claim of 
the trustée, the attorney for Mr. Kaufman files an affidavit in which he states 
that he received the collection from a collecting agency, and never had any 
acquaintanCe Or business whatever wltn Fred Kaufman, the owner of the 
claim; and daims that, becàuse he represented a collecting agency and not 
the claimant, his casé cornes within the case of Hoover v. Wise, 91 TJ. S. 308, 
23 L. Ed. 392. But this case was under thé bankruptcy law of 1867, in which 
it was provided that the préférence should be made with the knowledge of the 
claimant; and that as the attorney was acting not directly for the claimant, 
but for a collecting agency, the claimant could hâve had 120 notice of the 
insolvency. But under the présent bankruptcy law it is not necessary that a 
claimant receivihg a préférence should hâve notice of the insolvency, and the 
référée holds that, under the présent act, it makes no différence whether the 
attorney collecting money from the debtor is acting directly for the creditor 
or for a commercial agency which represents the creditor. Therefore it will 
be ordered that, unless the claimant refund to the trustée the préférence re- 
ceived by him àmounting to $55, the claim be disallowed. 

"Olaim of E. O. Edmondson. 
"As to this claim for $126.95, nothing appears which would convince the 
référée that the claim is fraudulent, even though it is held by a brother-ln- 
law of the bankrupt. But it elearly appears from the évidence that Mr. E. C. 
Edmondson has received préférences on his claim within the prohibited period 
of four months, to wlt: On October 13tn, he received $50; on Oetober 16th, 
$60; on November 18th, $50; and on November 21st, $50, — being a total of 
$210. It is true that Edmondson claims that thèse payments were made upon 
sums that were loaned for a short time, and were différent in their character 
from the balancé of his claim. But I am unable to distlnguish between the 
character of the claims. AU were for money loaned, except a small amount 
for merchandise, and it seems to me to make no différence whether the money 
was loaned for one day or for an indeflnite period. And therefore the référée 
will hold that unless the claimant, E. O. Edmondson, refund to the trustée 
$210 paid to him within four months prior to the pétition in bankruptcy, his 
claim be disallowed. I flnd my opinion in this matter sustained by the Case 
of Conhaim, in 2 Nat. Bankr. N. 148, 97 Fed. 923, where the court held that a 
payment of two of four promissory notes, and a part payment of the third, 
leaving a small balance of the third and the entire fourth note unpaid, is a 
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préférence on the entire debt as évidence*! by the four notes, and that the 
claimant cannot prove the one unpaid note, unless he surrender the amount 
paid on the two notes that were paid in full and the third that was partially 
paid. I consider the proposition that an innocently preferred creditor cannot 
share in the distribution of the bankrupt's estate, under section 57g, until he 
has surrendered the préférence already received, too well established to need 
discussion. In re Conhaim, 2 Nat. Bankr. N. 148, 97 Fed. 923; In re Wise, 
2 Nat. Bankr. N. 151; In re Ft Wayne Electric Corp., 2 Nat. Bankr. N. 434, 
39 G. C. A. 582, 99 Fed. 400. I find that the préférences were given while 
the bankrupt was insolvent, and within the period prohibited by the statute. 

"In ail the foregoing claims it will be ordered that the money paid as a préf- 
érence be refunded within flfteen days after the service of notice upon the at- 
torneys for the claimants of this flnding of the référée, and that upon failure 
to refund the same within the flfteen days the claims be finally disallowed. 

"Claim of Charles W. Flick. 

"The most difficult matter, and that which has most embarrassed the réf- 
érée, is the claim which was filed by Charles W. Flick, a brother of the 
bankrupt. The account filed by Charles W. Flick is practically ail for money 
loaned between the lst day of December, 1898, and the 21st day of August, 
1899, amounting to $8,027.16. In addition to that there was loaned by Charles 
W. Flick to his brother, Claude, at a subséquent date, the sum of $200, which 
Charles désignâtes as a short-time loan, and which was repaid by the bank- 
rupt to his brother between October 24th and November 6th. Charles W. 
Flick files on April 19, 1900, what he calls a 'supplemental claim,' in which 
he states that the two accounts are separate and distinct; that the claim for 
$8,027.16 was closed on or about August 21st, and that thereafter he made 
short Personal loans to his brother, amounting to $200, which was borrowed 
for a few days, and repaid by the bankrupt within four months of the filing 
of the pétition in bankruptcy; that he made no charge of the $200 in his 
claim, and gave no crédit, for the reason that it was not considered by him or 
the bankrupt as any part thereof. And claimant cornes in good faith, not 
desiring any préférence over creditors of the bankrupt, and authorizes the 
court to deduct and subtract from any dividend allowed him on his said claim 
the amount of said $200. As a matter of fact, the claimant has not paid to 
the trustée the $200, and I do not regard his offer to allow it to be deducted 
from any dividend payable to him to be a compliance with section 57g, which 
provides that the claims of creditors who hâve Teceived préférences shall not 
be allowed unless said creditors shall surrender their préférences. Under the 
rule laid down in Re Conhaim, 2 Nat. Bankr. N. 148, 97 Fed. 923, it is not pos- 
sible for the claimant to separate the items of his claim against the bankrupt 
by merely showing that at a certain time, to wit, August 21, 1899, the old ac- 
count was closed, and that the subséquent loan was a différent account. The 
$200 paid by the bankrupt within the prohibited period will be considered 
as a préférence upon the entire debt, and the claimant must surrender and 
pay to the trustée the $200 before his claim can be allowed. » * » 

"I hâve hesitated long in announcing my opinion in this case, thinking that 
possibly I might be able to reconcile the facts with the claims of the bank- 
rupt and his brother, but in this I hâve failed, and now must reluctantly hold 
that the claim of Charles W. Flick be disallowed. I do not think that it is 
the province of the court to sift out any portion of the claim whieh may be 
a valid one from that which is invalid. I hâve no doubt that a portion of the 
money was paid as claimed in the account, but, the claimant having attempted 
to take advantage of the other creditors by padding his account, he stands 
in no position to hâve it allowed for any sum whatever. Every person seeking 
any beneflts under the bankruptcy law must act in the utmost good faith, and, 
if a creditor attempts to obtain any advantage over any other creditor by 
fraudulent conduct, he must suffer the conséquences. Ail creditors are sup- 
posed to stand upon an equal footing before the law, and the act is replète 
with provisions which seek to secure equality for ail creditors. Under section 
57g, the claim of any creditor who has innocently received a préférence must 
be disallowed until the préférence is surrendered. Certainly it is within the 
intent, if not the strict letter, of the act that he who has attempted to receive 
a préférence by fraud shall not be allowed to participate in the fund distrib- 
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uted. fhepresentatîon of a false clalm, by section 29b, cl. 3, Is made a pénal 
offense» wfcich shows how the law would regard one guilty of such an act. 
In re Elde*, Fed. Oas. No, 4,326; Marrett v. Atterbury, Fed. Cas. No. 9,102; 
la re Stpvens, Fed. Cas. No. 13,365. It is therefore ordered that the claim of 
Charles W. Flick be disallowed." 

Sherman T. McPhersoh and Wm. E. Bundy, for Claude W. Flick. 
Staffard & Arthur, for trustée. 
Keifer & Keifer, for creditors. 

THOMPSON, District Judge. I hâve not considered ail the ques- 
tions discussed by thè référée, but his order disallowing the claims 
above mentioned is affirmed. 



PHAIR et al. v. UNITED STATES. SCHROEDER r. SAME. MERCK et 

al. v. SAME. 

(Circuit Court, S. D. New York. May 24, 1900.) 

Nos. 2,923, 2,950, and 2,922. 

Customs Dùties— Classification— Chlobal Hydrate. 

Chloràl hydrate and sàlol are dutjable under paragraph 68 of the tariff 
act of 1897, as médicinal préparations lu the préparation of which alcohol 
is not used, not speclally provided for, and not under paragraph 67, as 
médicinal préparations In the préparation of which alcohol is used, not 
specially provided for; alcohol not being necessarily used in their prépara- 
tion. 

Appeals by the Importera from Décisions of the Board of General 
Appraisers. 

Albert Oomstock, for importera. 
Chas. D. Baker, Asst. U. S. Atty. 

TOWNSÇM), District Judge (ôrally). The articles in question 
are chloral hydrate and salol, and were assessed for duty under 
paragraph 67 of the act of 1897 at 55 cents a pound, as "médicinal 
préparations, in the préparation of which alcohol is used, not spe- 
cially provided for." The importera claimed in their pro tests that 
they were dutiable at 25 per cent, ad valorem, under paragraph 68 
of said act, as "médicinal préparations, in the préparation of which 
alcohol is not used, not specially provided for." In view of the dé- 
cisions in U. S. v. Battle, 4 C. C. A. 249, 54 Fed. 141, Schering v. U. 
& (No. 2,137), and Engelhorn v. Same (No. 1,237), I feel obligea to 
reverse the décision of the board of gênerai appraisers. 



BLISS V. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. December 19, 1900.) 

No. 337. 

1. COUNTKRHRiTJCNG— FOBMER CONVICTION— DISTINCT OFFEN8ES. 

The cpunterfeiting of notes at différent times, although ail apparently 
of the same, séries and printed from the same plate, constitutes distinct 
offenses, and a conviction for one is ne bar to a prosecution for the other. 

2. Same— AroiNfl and Abetting— Necessity of Conviction of Principal. 

It is noi;,necessary to the conviction of a défendant Indicted under Act 
May 16, 1884, c. 52, g 1 (23 Stat. 22), for aiding and abetting another in 
counterfeiting notes of a foreign government, intended to circulate as 
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money, that the alleged principal should hâve been convlcted; the offense 
being a misdemeanor, In which ail who are concerned are principals. 

In Error to the District Court of the United States for the District 
of Massachusetts. 

Clarence B. Loud, for plaintiff in error. 

Boyd B. Jones, U. S. Atty., and John H. Casey, Asst. U. S. 
Atty. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. There are five errors assigned in this 
case, but ail raise the same question. This indictment was found 
under the first section of the act of May 16, 1884, c. 52 (23 Stat. 22), 
and charges the plaintiff in error with aiding and assisting one Davis 
in counterfeiting notes of the dominion of Canada, intended to cir- 
culate as money. Davis was indicted jointly with him, and pleaded 
guilty. The substance of the propositions submitted to us is as fol- 
io ws: 

That Davis counterfeited a number of dominion of Canada notes, 
ail of the same séries, and bearing consécutive numbers in that séries; 
that he had previously been convicted and sentenced for counter- 
feiting like Canada note3 of apparently the same séries, but not 
the same covered by the présent indictment ; that the notes on which 
the former conviction was based were printed from the same plates 
as those now in issue, but at a différent time ; that, in law, the entire 
matter, covering ail the notes, was a continuous one, so that it could 
not be severed and made the basis of several criminal proceedings ; 
and that the prior conviction could, therefore, hâve been pleaded by 
Davis in bar of this indictment, thus rendering it void, and conse- 
quently void as against Bliss as his aider and abettor. 

The plaintiff in error cites no authority which sustains his proposi- 
tions, and points out no> rule of law which will guide us to his con- 
clusions in the lack of authorities. On the other hand, the law is 
clear that, on the state of facts which this record shows, the counter- 
feiting of notes at différent times, although ail apparently of the 
same séries and printed from the same plate, constitutes distinct 
offenses. This is a self-evident proposition, but, if it needed anv sup- 
port, we find it in U. S. v. Bandenbush, 8 Pet. 288, 8 L. Ed. 948, in 
which two separate convictions for passing two counterfeit notes of 
the Bank of the United States of the same dénomination were sus- 
tained. The rules of the common law in this particular, and the 
reasons for them, become apparent by comparing this case and O'Neil 
v. Vermont, 144 U. S. 323, 12 Sup. Ct. 693, 36 L. Ed. 450, with Ex 
parte Snow, 120 U. S. 274, 7 Sup. Ct. 556, 30 L. Ed. 658. 

But to allow the expression of our views to stop at this point would 
leave an implication to which we cannot consent. The conviction of 
Davis was not necessary to the conviction of Bliss, and therefore it 
is of no conséquence whether the conviction of the former was void 
or not. Even in the case of félonies, it is now settled that it is not 
necessary to allège or prove the conviction of a principal in order to 
charge an accessory. Whart. Cr. Law (9th Ed.) § 237, and numerous 
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other anthorities. The crime at bar is a misdemeanor, and tlie tech- 
nical rules relating to this topic winch at the early common law ap- 
plied to if Jonies never applied to misdemeanors, where ail who are 
concernée! in the offense are principals. This was expressly ruled 
with référence to statutes of the United States framed like this at 
bar, and aimed expressly at aiders and abettors in cases of mis- 
demeanors, in IL S. v. Gooding, 12 Wheat. 460, 476, 6 L. Ed. 693, and 
U. S. t. Mills, 7 Pet. 138, 141, 8 L. Ed. 636. Following out this rule, 
indictments against persons chargea With aiding and abetting fraud- 
ulent misapplications of the assets of national banks hâve always 
been sustained, notwithstanding they may contain no allégations of 
the conviction of the alleged principals. U. S. v. Northway, 120 
U. S. 327, 7 Sup. Ct. 580, 30 L. Ed. 664; Evans v. U. S., 153 U. S. 584, 
14 Sup. Ct 934, 38 L. Ed. 830. Ali thèse citations undoubtedly ap- 
ply to the statute in question. 
The judgment of the district court is afflrmed. 



ROSS v. FULLER & WARREN CO. 
(Circuit Court, N. D. New York. December 27, 1900.) 

L Patents— Royalty undek License— Faiiuke of Considération. 

Where the décision in a suit for infringement brought by a licensee In 
effect holds the patent voici in its entirety because of lack of invention in 
the article patented, it absolves the licensee from the further payment of 
royalties required by hls contract, although but one of several claims of the 
patent was directly in issue in the suit. 

2. Same— Use of Impeovements by Licensee. 

The mère acquieseence by a patentée in the use by hls licensee of im- 
provements on the patented device covered by a subséquent patent does not 
bind the licensee to pay thé same royalty for the improvements that is 
stipulated under the foundation patent, after such patent has been ad- 
judged invalid. 

At Law. Action by patentée to recover royalties from licensee. 
Tried by the court. 

On the 23d of September, 1887, the parties made an agreeinent by which the 
plaintiff, who was the owner of letters patent for a sanitary privy furnace, 
granted to the défendant an exclusive license to make, use and sell the sup- 
posed invention throughout certain specifled territory, during the life of the 
patent. The défendant agreed to pay thë plaintiff a royalty of $2.50 for each 
seat of the furnace use'd and sold. The défendant further agreed to make up 
and return to the plaintiff at the end of each 60 days a correct report of the 
sales of ail the furnaces and seats used and sold and at such times to pay the 
amounts due for royalties. On the lst of January, 1889, the parties entered 
into a second agreement whereby the territory assigned to the défendant was 
materially extended. No other provision affecting the présent controversy is 
contained in the second contract. The flrst cause of action is based upon an 
alleged breach of those two written agreements. On the 29th of September, 
1891, letters patent were granted to the plaintiff for improvements in apparatus 
shown in the pr-eyious patent. Thèse improvements were used by the défend- 
ant with the consent of the plaintiff. It is alleged that the conduct of the 
défendant in aceepting the benefits of the second patent establishes an implied 
agreement upon its part to pay the stipulated royalty during the life of the 
patent. The second cause of action is based upon this alleged implied contract. 
A third cause of action, based upon letters patent granted by the dominion of 
Canada, was withdrawn at the trial. The défendant continued to pay royalties 
under the written agreements until September 15, 1892, when a decree was 
entered by the circuit court of the United States for the district of Massachu- 
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setts adjudging the principal claim of the patent vold for lack of invention. 
This decree was aflirmed January 24, 1896. Fuller & Warren Co. v. Town of 
Arlington (0. 0.) 54 Fed. 166, afflrmed in 18 C. C. A. 402, 71 Fed. 965. The 
amount of royalty, ineluding interest, winch has accrued since the last payment 
by the défendant is $9,155.49. The défense is that since the décision in the 
Arlington Case invalidating the patent there has been no considération for the 
royalties and, therefore, that no obligation rests upon the défendant to pay 
them; in short, that the contracte aie null and void. The answer of the 
plaintiff to this défense is that the issue in the Arlington Case was con- 
fined by the bill to "the flrst clause of the claim" of the patent and that 
the other three claims remained unaffected by the décision. The Arlington 
Case was presented by able counsel well versed in patent law. An ex- 
amination of the record shows that every contention favorable to the 
patent was pressed upon the considération of the court. That the court 
regarded the patent as wholly without merit is manifest. In the circuit 
court the opinion contains the following: "For this pit Ross substituted 
a metallic vault, open at both ends; at one end a flue; at the opposite end 
a fire chamber. The fecal matter falls from the seats upon a perforated 
platform, which séparâtes the solid portion. When désirable to remove the 
contents, a fire is built, the piles of matter are rapidly dried, mixed with 
some combustible matter and burned. * * » When the case cornes down 
to the concise form above given, it seems to suggest at once to any ordinary, 
Intelligent mind, the common process of heating, drying, baking or burning, 
with such common changes of détails as the daily occurrences of life con- 
stantly require, and nothing more. * * * If the complainant had any 
claim to any part of the suggestion or idea of flrst drying, and then consuming 
fecal matter as a sanitary measure, this might show an inventive mind within 
the meaning of the law. But its success in marketing a fireproof vault, with 
a grate and flue attached, for drying and consuming fecal matter, even though 
the vault is traversed by a perforated platform in order to make two currents 
of heated air or to separate the solid portions from the liquid, is not the resuit 
of inventive genius, but of the mechanical skill of complainant in meeting the 
ordinary emergencies of heating, drying, baking or consuming by fire, for 
either domestic or public uses." In the circuit court of appeals the patent was 
treated with even less respect. The court say: "Looking at the spécification, 
we find nothing but an incombustible bottom to the ordinary vault, with a 
similar cover in which the matter to be destroyed is dropped. The solid mat- 
ter is drained by dropping upon a grating, or a perforated plate. At one end 
of this vault is space for building and maintaining a fire; at the other end, 
a chimney or flue for supporting the necessary draft to sustain the combustion 
of the fire, and to carry ofi* vapors and odors developed or set free in the pro- 
cess of drying. This is the whole thing. * » * The whole alleged inven- 
tion, therefore, is nothing more than a form of hot-air drying chamber, In 
which, because of the nature of the substance to be dried, it is admissible to 
hâve the fire, with its smoke and gas, in the same chamber with that sub- 
stance. We see no Invention whatever in the device." 

V. H. Lockwood, for plaintiff. > 

N. Davenport and George B. Wellington, for défendant. 

COXE, District Judge (after stating the facts). There can be 
little doubt that if the Massachusetts decree had in terms declared 
each and ail of the claims of the patent void it would hâve been a 
complète défense to the cause of action founded upon the written 
agreements to pay royalty. This proposition is amply sustained by 
authority and was not controverted at the trial. Herzog v. Hey- 
man, 151 N. Y. 587, 45 N. E. 1127; Marsrton v. 'Swett, 82 N. Y. 526; 
White v. Lee (C. C.) 14 Fed. 789, 791; McKay v. Smith (0. C.) 39 
Fed. 556; Walk. Pat. § 307. 

It is perfectly plain that in the Massachusetts case the court re- 
garded the patent as utterly devoid of merit and the patented com- 
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bination without a vestige of invention. The infringing structure 
was so similar to the patented àpparatùs that, after the dismissal 
of the bill, the attempt to hold anyone as an infririger, no matter 
what structure he used, was hopeless, The practical resuit of the 
décision was to destroy the exclusive right of the Fuller & Warren 
Company and place it on a par with ail other persons who chose to 
make and sell the apparatus. The field which previously had been 
the exclusive préserve of the Fuller & Warren Company was now 
wide open and the company had no greater right therein than the 
most irresponsible poacher. In thèse circumstances the proposition 
to cômpel the défendant to pay $9,000 without a dollar's actual con- 
sidération is, indeed, a startling one, It is, of course, true that in 
an action of this character the défendant cannot set up the invalidity 
of the patent as an original défense; itis also true that where the 
patent has been examined and construed by a compétent tribunal 
and the parties are not agreed whethër it has been declared void as 
a whole or only in part, it is permissible for the court to examine the 
record to ascertain the scope of the former décision. Should it then 
appear that the decree is so sweepihg as to amount to "something 
correspohding to éviction" it is a complète défense to an action for 
royalties. Again, it is true that where a patent contains several 
claims, one of the claims may be declared invalid without affecting 
the validity of the remaining claims. But this dépends upon the 
wording of the décision and of the claims. 

Turning to the Ross patent, No. 1264,568, it will be found that ail 
the claims are for combinations. The flrst claim is as f ollows : 

"As an attachment for a privy, a horizontal metalllc casing constituting the 
depository for the fecal matter, and provided with the hinged lids and fire- 
chamber, substantially as set forth." 

The second and third claims, upon which the plaintiff chiefly relies, 
are for substantially the same combination limitëd to mechanism 
shown and described. It is argued that thèse claims hâve "the per- 
forated false bottom C" for an élément which is, presumably, new, 
and is not found in the ûrst claim. It will be observed, however, 
that the flrst claim is susceptible of a construction making the false 
bottom an eleniént of the combination as being essential to the hori- 
zontal depository, and that the circuit court so construed it. The 
court says: 

"The spécifications and claim fail to point out the advantages of the perfo- 
rated platform and it may be that ail relating to it could be omitted without 
changing the essence of the complainant's description of the pith of its own 
invention." ' 

And, again,. the opinion emphatically states that making a fire- 
proof vault "even though the vault is traversed by a perforated plat- 
form in order to make two currents of heated air or to separate the 
solid portions from the liquid is not the resuit of inventive genius." 
This would seena to dispose of the contention that the spécifie intro- 
duction of the perforated false bottom adds an élément of novelty 
to the second and third claims. In the statement of the invention 
quoted above from the opinion the perforated platform is specifically 
pointed out aa one of the important éléments. Indeed, in both opin- 
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ions, in the testimony of the expert and in the statement of counsel, 
every élément of the least importance found in any of thèse claims 
was referred to as part of the patented apparatus. The combina- 
tion, whether considered broadly or in connection with the mechan- 
ism described, was declared void for want of patentability. It is 
thought that no intelligent man, after reading the Massachusetts 
case, would hesitate for a moment to make the Eoss furnace in every 
form suggested by the patent. That he could do so without the 
least danger of being held in infringement there can be no doubt. 
Suppose that such a suit had been brought on the second claim 
against one using the identical form of "perforated false bottom G," 
shown in the drawing — the Arlington platform not being the exact 
structure, but an équivalent. Is it possible that the court would 
listen to a claim of invention in view of the Arlington décision that 
it required no "inventive genius" to use the perforated platform, 
but only "the mechanical skill of the patentée in meeting the ordi- 
nary emergencies of heating, drying, baking or consuming by ftre, 
for either domestic or public uses"? It is thought not. Another 
test. Assume that the patentée, after the final décision, had entered 
a disclaimer of ail that the court said he was not entitled to hold, 
would anything hâve remained? Were the experiment tried it would 
probably be found that human ingenuity would be inadéquate to 
discover what of value remained after the subtraction had been 
made. After a careful examination of the patent, the record and 
the décisions, the court is convinced that nothing was left of which 
to predicate invention. T'heoretically it may be argued with plausi- 
bility that the last three claims were not invalidated, but the prac- 
tical resuit of the Arlington décision was death to the first claim and 
hopeless paralysis to ail the others. 

It is admitted that there is no written agreement to pay royalties 
under the subsidiary patent of 1891, and the proof falls far short 
of establishing an implied agreement to this effect. Most assuredly 
there is no évidence from which an agreement can be deduced to pay 
the full amount of the royalty of $2.50 per seat for the use of this 
patent alone. It seems clear that the plaintiff intended that this 
patent should be used in connection with the principal patent with- 
out additional charge. If he expected to collect royalties for the use 
of the second patent he should hâve ao stated and ûxed the amount. 
It cannot be said that the mère acquiescence by a patentée in the 
use of a patent for improvements upon a patented device binds the 
user to pay the same royalty for the improvements that is stipu- 
lated under the foundation patent. 

The proposition that the Massachusetts decree was not final until 
affirmed on appeal cannot be maintained. 

Upon the entire case the court is convinced that there was a fail- 
ure of considération the moment the patent was declared invalid. 
The défendant agreed to pay the stipulated royalty in considération 
of the monopoly. When deprived or this exclusive privilège by law 
the défendant occupied no vantage ground over any other manu- 
facturer. The défendant took nothing from the plaintiff, for he had 
nothing to give. The estate which the parties supposed belonged to 
105F.-33 
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the plaintif! wàs judicialïy detërmined to ïielong to the public. The 
défendant should not be coinpelled to pày a large sum of mohey for 
exercising a right, which, af ter the patent was destroyed, was no 
longer exclusive, but was free and common to ail. The complaint 
is dismissed. 



: KRAJEWSKI et al. v. PHARR et al. 
(Circuit Court of Appeâls, Fifth Circuit December 4, 1900.) 
No. 849. 

1. Patents— Constbuction of Claims. 

Features of a patentéd device described in the spécification as préfér- 
able, but not enumerated in the claims, do not constitute limitations of 
such claims. 

8. Same. 

In construing the claims of a patent, the meaning of the language em- 
ployés must be ascertained by applying it to the subject-matter which it 
desèribes; and whether a tenu is used in an exact or only in an approxi- 
mate sensé is to be detërmined by consldering whether exactness is re- 
quired, to accomplish the resuit to be attained. 

8. Same— Patbntabilit.t— New and Impboved Results. 

A device for breaking and cùtting sugar cane to facilltate its crushing 
when fed into the mill, by which the product of the mill is nearly or quite 
doubled, and a larger percentage of juice extracted from the cane, cannot 
be denied patentability because its parts, taken separately, are old and 
well known, nor because the change from prior devlces designed to 
accomplish the same gênerai resuit, but which were only successful in a 
small degree, to the devlce of the patent, would seem, after the device 
was made, to hâve been obvlous, where in fact the patentée was the flrst 
to take the final step which made a successful machine. 

4. Same^-Machine fok Cutting and Bbeaking Cane. 

Thè Krajewski patent, No. 349,503, for a machine for breaking and cùt- 
ting cane preparatory to its being fed into the mill, shows patentable 
novelty, was not antieipated, and is valld; also, Tield infrlnged by a ma- 
chine which accomplishes the same resuit In practically the same manner. 
Pardee, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

The appellants, Thomas F. Krajewski, Alfonso Pesant, Josô A. Pesant, and 
Albert Grossman, under the flrm name of Krajewski, Pesant & Co., filed a bill 
In the circuit court against the appellees, John N. Pharr and John S. Bussey, 
partners under the firm name of Pharr & Bussey, for the infringement of let- 
ters patent No. 349,503, issued on September 21, 1886, to the appellant Thomas 
J. Krajewski and to James L. Cochrane, as assignée, for a machine for break- 
ing and cutting cane. Cochrane, the assignée, having died, the title to the 
one-half interest in the patent owned by him was duly assigned by his ad- 
ministratrix, Jeanette D. Cochrane, to the appellants. The object of the In- 
vention was stated by the patentées to be "to prépare any kind of cane and 
other substances, more especially sugar cane, so as to facilitate its crushing 
or pressing, and the extraction of juice." The machine is illustrated in the 
accompanying drawing. 

And its construction and mode of opération may be best explained in the 
language of the spécification: "In the accompanying drawings, Fig. 1 is a 
plan or top view of a mechanism embodying my invention. Fig. 2 is a 
vertical longitudinal section of the same. Similar letters of référence desig- 
nate corresponding parts in both figures. The breaking or cutting mechanism 
consists, essentially, of two rollers, D, E. B désignâtes the pressing rollers 
or the mill. C désignâtes an endless carrier for the cane. The rollers, D 
and E, are preferably composed of a number of collars keyed to or otherwise 
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fastened on two shafts, d and e. The ends of thèse shafts, projeeting beyond 
the collars, form journals, which are supported in bearings, A. Thèse bear- 
lngs are arrangée! on two pedestals or frames, F, G. Thèse rollérs, D, B, 
are provided externally with teeth. Thèse teeth are approximately parallel 
to each other, and are zigzagged from end to end of the rollers, or parallel 
with the axes thereof. The teeth of each roller do not, however, touch those 
of the other roller. The rollers are made of collars fltted on shafts in the 
manner described, to facilitate their manufacture. The teeth on each collar 
run obliquely, and those of adjacent collars extend in reverse directions. In 
other words, the teeth on alternate collars extend in the same direction, and 
the teeth on the intermediate collars extend at reverse inclines thereto. It 
will therefore be seen that continuons zigzag teeth extending from end to 
end of the rollers are formed by properly adjusting the collars on the shafts. 
The edges of the teeth are made more or less sharp, so as to eut or to break 
only, and not to primarily act as pressing devices. At the ends of the shafts, 
d, e, are fastened two equal intermeshing gear wheels, m, only one of which 
is shown in the drawings. Thèse gear wheels maintain the two rollers, E, D, 
in the same relative position with their teeth, intermeshing and equidistant 
from each other. Provision will preferably be made for adjusting one of the 
rollers bodily towards and from the other. This can be done by arranging 
the bearings of one in housings and combining screws with them in a well- 
known manner. Motion may be transmitted to thèse rollers through the 
agency of gear wheels or belts and pulleys in any known way. The pressing 
rollers, B, may be of ordinary form, provided with smooth surfaces, and 
arrangea in frames in proper relation with each other to press the juice out 



516 105 FEDERAL REPORTER. 

of cane supplied to them. They may be doser together than ordlnarlly, be- 
eause they hâve only to_press the cane, and not to additionally break and eut 
it up. The endless carrier, 0, may be of any approved construction. The 
cane is carried by it up an incline to the rollers, D, E, and it descends thence 
along a downward incline or chute, L, to the rollers, B. A bridge, H, extends 
between the carrier, Ozalid the rollers, D, H. Below the roller, D, is a pan, 
N, for eatching any juice which may run from the cane. The opération is as 
follows: Cane is carried on the cane carrier, O, and delivered on the bridge, 
H, thereby bringing it withln reach of the teeth of the breaking and cutting 
rollers, D, B. Thèse preferably run faster than the carrier, C, and will 
draw the eane between them, their teeth cutting and breaking it and partly 
squeezing it. Whatever juice is expressed will fall into the pan, N. The 
broken cane will fall on the incline or chute, L, and slide along the latter to 
the rollers of the grinding mill or rollers, B, which press out as much of the 
remaining juice as possible. By regulating the distance between the breaking 
and cutting rollers, D, B, the cane may be only broken, and the teeth made to 
only partly eut into it, or the èane may be eut up into short pièces, as may be 
desired. I prêter the teeth of the rollers, D, B, to run diagonally or in zigzag 
lines, because, as the cane is usually thrown on the carrier in various posi- 
tions, it frequently reaches the rollers in a position parallel thereto, and, enter- 
ing between the teeth thereof in the same parallel line would be delivered 
from the rollers without being eut; but, if the cane is placed on the carrier 
so as to reach the rollers in a position perpendicular thereto, straight teeth 
running parallel therewith can be used. The two cutting rollers may be 
placed in close proximity to the pressing rollers, and be even placed in the 
same pedestals therewith. Théy may be placed at any distance from the 
pressing rollers, or even in the position perpendicular to thaï of the pressing 
rollers. It may be désirable to hâve more than two cutting rollers used, so 
as to break and eut up cane in very small pièces." The machine used by the 
défendants, and which it is claimed by the appellants infringes theirs, was 
manufactured by the Birmingham Machine & Foundry Company, of Birming- 
ham, Ala., but has not been patented. ïn their answer the appellees denied 
infringement, and submitted the following additional issues: "(1) Nonpatent- 
ability of the matters described in the spécification and in the claim in the 
patent in suit, if tested by its own literature, or by the state of the art to 
which it relates. (2) Invalidity by reason of anticipation, prior publication, 
and public knowledge of the device, combination, or mechanism songht to be 
patented, and its prior public use before alleged invention of Krajewski." The 
cause was heard upon the pleadings and proofs, and the court directed a de- 
cree dismissing the bill. From the decree thus rendered the appellants hâve 
appealed 'to this court. 

Edwin H. Brown and J. D. Rouse (Wm. Grant and Charles S. 
Jones, on the brief), for appellants. 
J. R. Beckwith, for appellees. 

Before BARDEE and SHELBY, Circuit Judges, and MAXEY, 
District Judge. 

SHELBY, Circuit Judge, af ter stating the case as above, delivered 
the opinion of the court. 

There has been in use for a great many years what is known as 
the "three-roll mill" for cornpressing the juice from sugar cane. It 
consists of three rolls, mounted and framed, rotated by gear wheels. 
The rolls were made sometimes with and sometimes without grooves. 
The purpose of the grooves was to flrmly hold the cane as it was 
drawn between the rolls. Cane of full length was passed between 
the upper and front lower rolls, and the crushed mass was then made 
to pass between the top and rear lower rolls. The juice pressed out 
was caught in a pan ? and the bagasse removed by a belt. The mill 
was sometimes so constructed as tô place the rolls upright in the 
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frame, and then, when the rolls contained grooves or channels, their 
function was not only to firmly hold the cane, but also to receive 
and carry the expressed juice to the pan or collecting trough below. 
In the use of thèse mills, unaided by any machine or process to pré- 
pare the cane, there was great loss, on account of the failure of the 
mill to express ail of the juice. This is shown by the évidence, and 
seems to hâve been a matter of common knowledge. To secure bet- 
ter results, it was évident that the cane must hâve preliminary treat- 
ment. The record shows that several attempts preceded Krajewski's 
to make a machine to prépare the cane for the mill. The British 
patent, No. 2,586, of 1882, is a device for splitting and partially 
crushing the cane. Faure's patent, No. 250,720, Ferron's patent, 
No. 279,235, Chapin's patent, No. 321,007, Newell's patent, No. 186,- 
100, and the Hungerford patent, No. 346,817, are ail devices intended 
to prépare the cane for the mill. Each of them may briefly be de- 
scribed as a cane shredder. They are devices for tearing or shred- 
ding the cane. The resuit was usually produced by toothed rolla 
geared to rotate at différent speeds. The resuit of the work of the 
shredders is to break or tear or split the stalk longitudinally, and 
so reduce the work of the three-roll mill. None of thèse machines 
was constructed to eut or break the cane in short lengths trans- 
versely. The shredders did not eut the cane in short lengths, so 
as to secure a uniforin feed of it to the mill. The Krajewski ma- 
chine is not a shredder, but a machine for breaking or cutting cane. 
It is not made to tear, shred, or split the cane, but to eut or break 
it transversely in short pièces, so that the three-roll mill may be fed 
with it in a uniform manner. It does not tear the cane longitu- 
dinally, or lacerate the fibre, so as to produce a mass of shredded 
stalk, irregular in volume. The resuit produces pièces transversely 
eut or broken. The fact that the Krajewski machine produced re- 
sults so différent from the shredders indicates a différence in its 
parts and mechanism. The Krajewski machine contains two rolls 
having teeth which are zigzag and intermeshing, and when inter- 
meshed equidistant from each other, and of such sharpness that they 
can transversely eut or break cane into short pièces. The rolls are 
maintained in position and proper relation by gear wheels, so that 
the teeth of the two rolls do not come in contact side to side, but 
pockets or spaces are left between them. Each roll with its teeth 
is différent from the shredders. The two, being used together, are 
wholly unlike the shredders in the resuit produced. The Krajewski 
machine is much used in connection with the three-roll mill. When 
so used the function of the mill is to press the cane which is already 
eut and broken by the machine. The évidence shows that the use of 
the machine greatly increases, and probably doubles, the output or 
capacity of the three-roll mill. The machines hâve been on the mar- 
ket since 1886. They hâve been sold and are in use in Texas, Lou- 
isiana, Cuba, Mexico, Hawaiian Islands, and British West Indies. 
It has been introduced into nearly ail sugar-growing countries, not- 
withstanding the fact that the cost of establishing a plant, includ- 
ing the three-roll mill, is from $8,000 to f 13,000, according to the 
size of the rolls and the conditions under which the plant is erected. 



518 105 FEDERAL REPORTER. 

The Krajewski patent contains the folio wing çlaim: 

"The combinatioa of rollers provided externally with more or less sharp 
teeth having a zigzag trend in the direction of the length of the rollers, said 
teeth intermeshing but not coming in contact with each other, and when inter- 
meshed being equidistant from each other, said rollers being geared together 
In order to maintain their relative positions toward each other, substantially 
as specifled." 

A brief comment on some of thèse words and phrases is required. 
The patent does not require the rolls to be formed in sections. The 
spécification provides that the rollers are "preferably composed of a 
number of collars keyed to or otherwise f astened on the shaf ts." 
Featnres described as préférable do not constitute a limitation of 
the claim. "When the inventor says, 1 recommend the following 
method,' he does not thereby constitute such method a portion of his 
patent. His patent may be infringed, although the party does not 
follow his recommendation, but accomplishes the same end by an- 
other method." Sewall y. Jones, 91 U. S. 171, 186, 23 L. Ed. 275. 
It will be observed that the teeth of the two rolls are to intermesh, 
but not corne in contact with each other. This language does not 
mean that the teeth of one roll may not corne in contact with the 
other roll. The phrase "more or less" has been commented on as 
being vague and uncertain, The rollers are provided with teeth 
"more or less sharp." If the word "sharp" had been used alone, 
it would hâve been subject to the same criticism. The phrase "more 
or less sharp" is indefinite, and necessarily so, because of the limita 
and imperfection of language. Taking the words in connection with 
the context and the spécification (the only fair way to consider 
them), they mean sufflciently sharp for the purpose sought (the cut- 
ting of the cane). The phrase is in current use to describe or 
qualify. Mr. Justice Field, in Glue Co. v. Upton, 97 U. S. 3, 6, 24 
L. Ed. 985, uses the phrase: "But to render the article new, in the 
sensé of the patent law, it must be more or less efficacious, or pos- 
sess new properties by a.combination with other ingrédients." No 
word, perhaps, exists, that the learned justice could hâve selected, 
that would show with certainty how efficacious the article must be. 
And no word can be selected to show exactly how sharp the teeth 
must be. It seems to us sufficient to say "more or less sharp," 
and that this means sufflciently sharp for the purpose shown by the 
spécifications. The question of infringement, which will be consid- 
ered later, has, in some of the arguments presented, been made to 
turn on the meaning of the word "equidistant" as used in the pat- 
ent. The teeth when "intermeshed being equidistant from each 
other," — what is meant by thèse words? We must, of course, look 
to the connection in which a word is used, to get its intended mean- 
ing. The drawings and spécification show that the teeth of one roll 
fall between the teeth of the other, and in the dépressions between 
them. The purpose of this adjustment is, in part, to leave spaces 
on opposite sides of the teeth, adapted to receive the pièces of cane 
eut or broken off by the teeth. Was it material that thèse spaces 
should be of the same size on each side of the teeth? If slightly 
différent in size, they could still receive the cane. This fact indi- 
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cates that the meaning was that the teetli of one roll were to fall 
approximately rather than exactly midway between the teeth of 
the other. The word "equidistant" must, we think, include any 
position that is sufficiently midway to attain the purpose of the in- 
vention. The meaning of letters patent, like other grants or writ- 
ten instruments, must be ascertained by the language employed, as 
applied to the subject-matter. Eobinson v. Sutter (C. C.) 8 Fed. 828; 
Adams v. Iron Co. (C. C.) 26 Fed. 324; Sayre v. Scott, 5 0. C. A. 
366, 55 Fed. 971. 

It is claimed by the défendants that the Krajewski machine con- 
tains no patentable novelty; that the combination is merely the 
aggregation of well-known devices. A machine must be constructed 
of known tbings. Unless the aggregation is clearly obvious, such 
as would be suggested to any one skilled in the art, it cannot be an 
answer to the claim of novelty in a machine consisting of many parts 
to segregate its parts, and say that each of them is well known and 
has been long in use. Invention would not often be equal to the test 
of originality and novelty if the parts of the machine invented are 
subjected separately to that test. The parts of a machine when 
segregated may be ancient and well known, and yet the completed 
device in the aggregate altogether novel. Originality sometimes 
consists in new combinations. If it be conceded. that the machine 
is only a combination of old and known devices, the patent is not in- 
valid, unless the combination was an obvious one for obtaining the ad- 
vantages proposed, — one that would occur to any one skilled in the 
art. The idea of producing a combination or machine that would eut 
the cane in short lengths did not occur to any one of the many mé- 
chantes who designed and made the various shredders. They were 
intended to prépare the cane for the mill, but the machines made 
were shredders, and not cutters and breakers of the cane. To the 
méchantes making the shredders the combination of devices adopted 
by Krajewski was not obvious. When made, it appears to be very 
plain. It accomplishes the end sought in the art. It increases great- 
ly the product of the three-roll mill. In Loom Co. v. Higgins, 105 
U. S. 580, 591, 26 L. Ed. 1177, an improvement in looms for weaving 
pile fabrics was held patentable which consisted of such a new com- 
bination of known devices as to give to a loom the capacity of weav- 
ing 50 yards of carpet a day, when before it could only weave 40. 
In that case the suprême court said, speaking through Mr. Justice 
Bradley: 

"It is further argued, however, that, supposing the devices to be sufficiently 
described, they do not show any invention, and that the combination set forth 
in the fifth claim is a mère aggregation of old devices, already well known, 
and therefore it is not patentable. This argument would be sound if the com- 
bination claimed by Webster was an obvions one for attaining the advan- 
tages proposed, — one which would occur to any mechanic skilled in the art. 
But it is plain from the évidence, and from the very fact that it was not 
sooner adopted and used, that it did not, for years, occur in this light 
to even the most skillful persons. It may hâve been under their very eyes, 
they may almost be said to hâve stumbled over it, but they certainly failed 
to see it, to estimate its value, and to bring it into notice. * * * At this 
point we are constrained to say that we cannot yield our assent to the argu- 
ment that the combination of the différent parts or éléments for attaining the 
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object in ylaw was so obvious as to.merit no title to Invention. Now that lt 
bas suçceèded, it may Beem véry plàfo' to any one that he oould bave done it 
as well. This is often the case Wltà inventions of the greatest merit. It 
may be laid down as a gênerai; rule, ithough perhaps not an invariable one, 
that if a new combination and arrangement of known éléments , prpduce a 
new and bénéficiai resuit, never attaiued before, it is évidence of invention. 
It was certainly a new and usefui tèstilt to inake a loom produce fifty yards 
a day, when it never before had" pro&uced more than forty; and we think 
that the combination of éléments by^Whlcli this was effected, eveh if those élé- 
ments were separately known before ; was 'invention suffleient to form the 
basis of a patent." 

The aim of ail thèse inventons and medianics who invented and 
made the various machines for preparing the cane was to make one 
that would so prépare the cane that thè three-roll mill could press out 
of the cane approximately ail of its jnice. For many years machines 
were produced that wôuld only tèar the cane longitudinally or strip 
it or shred it This lessened to some éxtent the labor of the mill, and 
was of some benefit. But it was subject to many objections, as 
shown by the évidence; The idea of producing a machine that wouïd 
eut or break, and not tear or shred, seems to hare occurred first to 
Krajewski, or at lëast he was the flrst to produce such a device. In 
view of the fact that the shredded cane in full length, or the split and 
torn cane, would clog the mill, producing unequal pressure from want 
of uniformity, it is strange that Krajewski's idea did not occur to the 
prior inventors. The évident fact that a uniform feed of cane in 
short lengths would permit the rolls of the mill to run nearer each 
other, allowing greater and more uniform pressure, would, it seems, 
hâve suggested the necessity of a différent device or combination. 
The shredders failed to properly prépare the cane for the mill. The 
Krajewski machine succeeds. In Ee Barbed-Wire Patent, 143 U. S. 
275, 282, 283, 12 Sup. Ct. 443, 450, 36 L. Ed. 154, Mr. Justice Brown 
said: 

"TJnder such circumstances courts hâve not been reluctant to sustain a 
patent to the nian who has taken the final step which has turned a failure 
into a success. In the law of patents it is the last step that wins. It may 
be strange that, considering the important results obtained by Kelly in his 
patent, it did not occur to him to susbtitute a coiled wire in place of the 
diamond shape prong, but evidently lt did not; and to the man to whom it did 
ought not to be denied the quality of inventor. There are many instances in 
the reported décisions of this court where a monopoly has been sustained in 
favor of the last of a séries of inventors, ail of whom were groping to attain 
a certain resuit, which only the last one of the number seemed able to 
grasp." 

Other authorities may be cited tending to sustain our conclusion 
that the Krajewski patent is valid. Schroeder v. Brammer (C. C.) 
98 Fed. 880, 888; Dudley E. Jones Oo. v. Munger Improved Cotton 
Mach. Mfg. Co., 1 0. C. A. 158, 49 Fed. 61; Consolidated Safety- Valve 
Co. v. Crosby Steam Gauge & Valve Co., 113 U. S. 157, 5 Sup. Ct. 
513, 28 L. Ed. 939; Smith v. Vulcanite Co., 93 U. S. 486, 495, 23 L. 
Ed. 952; Magowan v. Packing Co., 141 U. S. 332-343, 12 Sup. Ct. 
71, 35 L. Ed. 781; Potts & Co. v. Creager, 155 U. S. 597, 15 Sup. Ct. 
194, 39 L. Ed. 275. 

The question of infringement remains to be considered. The ma- 
chines alleged to infringe the patent were made by the Birmingham 



KRAJEWSKI V. PHARR. 



521 



Foundry & Machine Company. Moffett, the pattern maker and 
draftsman of the company, admits on cross-examination that he 
made the drawinga of the machines from advertisements of the 
Krajewski machines, and from an inspection of two of the Krajewski 
machines which he examined on a Louisiana plantation. The évi- 
dence, including the drawings of the two machines, shows thaf they 
are substantially the same. They are each provided externally with 
zigzag teeth. The edges of the teeth are comparatively sharp. The 
spaces between the teeth are concave in cross section. The teeth 
intermesh, the rolls being arranged in such relation to each other 
that the teeth of the one project into the spaces between the teeth of 
the other, and this relation is maintained by gear wheels fixed to 
journals of the rolls. In neither machine is there contact between 
the teeth of the two rolls. Neither machine is operated by contact 
of the teeth of one roll with those of the other. The évidence shows 
that in the défendants' machine the teeth of one roll corne in contact 
with the circular space between the teeth of the other roll. In the 
Krajewski machine it is specifled that there is no contact of the 
teeth of one roll with the teeth of the other, but it is not specifled that 
the teeth of one roll do not touch the concave space between the 
teeth of the other. The statement of the purpose to eut the cane 
would indicate such contact. This is a matter, however, dépendent 
on the adjustment of the rolls. The évidence shows that in the de- 
fendants' machines the teeth of the rolls, as they intermesh, are 
not equidistant from each other. The teeth of one roll intermesh 
not in the center of the concave space between the teeth of the other 
roll, so as to be equidistant, but they touch the roll at one side from 
the center of the dépression between the teeth. Does this make any 
substantial différence in the machines? The purpose and dimensions 
of the Krajewski machine indicate that it would not be possible to 
construct it so that the teeth would intermesh so as to be, with 
mathematical précision, equidistant from each other. The rolls of 
the machines, as manufactured, are from 5 to 6 feet long and 24 to 
26 inches in diameter. If adjusted with mathematical nicety, the 
severe strain and work would make such adjustment temporary. 
The unavoidable backlash would make it impossible to use the ma- 
chines and keep the teeth of one roll pointing to or touching the 
exact center of the dépression between the teeth of the other roll. 
If it could be so cast, it would not so remain. The word "equi- 
distant," as used in the patent, does not require adjustment with 
mathematical précision. The word must be considered in connection 
with the context. The idea was that the teeth were not to touch 
each other, but to corne within the concave space or dépression be- 
tween the rolls. The fact that the two machines differ slightly as 
to the distance from each other of the intermeshing teeth cannot, we 
think, be very material. It seems to us that the machine manufac- 
tured by the Birmingham Foundry & Machine Company, and used 
by the défendants, is practically the same machine as Krajewski's, 
and that it produces the same results. In Potts & Co. v. Creager, 
155 U. S. 597, 609, 15 Sup. Ct. 194, 39 L. Ed. 275, in holding that one 
machine infringed the patent of another, Mr. Justice Brown, deliver- 
ing the opinion of the court, said: 
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"Défendants' machine, in ita construction and opération, is substantially the 
same as plalntlffs'. liisteaa, however, of oaktiug the shredding follër with a 
solid face, forming Idngitudinal grooves théreta, and fixing the steel bars in 
the grooves, défendants cast the cylindér in the form of a skeleton or spider; 
the knives being respectively fastened to the several arms projecting from the 
hub, one knife to each arm, and forming the periphery by fllling in métal 
plates between the knives. The cylinder, when its numerous parts are bolted 
together, is a perfect roll with a solid face.'having cutting bars projecting 
from the slots or grooves thns formed, and adjustibly secured therein by means 
of bolts passing through them. The opération is the same as that of the 
Potts machine, and it accomplishes practically the same result by practically 
the same means." 

Other authorities may be cited as sustaining the conclusion of the 
court that the patent has been infringed. Koller-Mill Co. v. Coombs 
(0. C) 39 Fed. 26, 33; Schroeder v. Brammer (G. C.) 98 Fed. 880, 
881; Beach v. Box-Machine Co. (C. 0.) 63 Fed. 597; Manufacturing 
Co. v. Béach, 18 C. C. A. 165, 71 Fed. 420; Westinghouse v. Power- 
Brake Co., 170 U. S. 537, 18 Sup. Ct 707, 42 L. Ed. 1136. The decree 
of the circuit court is reversed, and the cause remanded for further 
proceedings in conformity with the opinion of this court. 

PAKDEE, Circuit Judge (dissenting). I cannot find that in the al- 
leged patent there is sufflcient novelty to warrant a monopoly. If, 
however, the patent is valid, then it is a combination patent of old 
and well-known éléments, and ought to be strictly construed; and, 
in the matter of infringetnent, the case should show that ail the 
éléments of the combination are employed, and in the manner as 
set forth in the claim. It is shown by the file wrapper that in the 
original spécifications the rollers are provided externally with teeth 
resembling those of a geared wheel. The teeth of each roller do 
not, however, touch those of the other roller, and the teeth are 
made to run lengthwise of the roller in zigzag Unes, are more or less 
sharp, and the two rollers are maintained in such relative position 
that the teeth of one roller will always be midway between the 
two teeth of the other roller. In the second claim the rollers are 
provided with teeth extending past each other, but not touching. 
In the fourth claim the rollers are proyided with zigzag teeth extend- 
ing past each other, but not touching. The patent office had many 
criticisms to make upon the spécifications, and particularly with réf- 
érence tp the zigzag teeth, and, among other suggestions, suggested 
striking out in the spécifications the description as to the teeth being 
midway, etc., and the substitution of intermeshing teeth, and the 
office rejected ail claims,-— claims 1 to ,5 on the patent of Ferrin, 
No. 279,235, and the patent of Vogel, No. 181,382, and claim 3 on 
the patents of Ferrin and Chapin. In a few days the applicant 
amended his application so as to provide for zigzag teeth with more 
or less sharp edges, to be maintained jn such relative position to 
each other that their teeth should intermesh, and, still finding 
trouble at the patent office, a few days later again amended by put- 
ting in an alleged new. claim for rollers provided externally with 
zigzag teeth extending throughout their lengths, the teeth upon one 
roller intermeshing with the teeth upon the other roller, and still 
another amendment canceling ail claims, and making a claim for 
a combination of rollers provided externally with sharp teeth inter- 
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meshing, but not coming in contact with each other, and when inter- 
meshed being equidistant from each other. In the argument sub- 
mitted with thèse amendaient», it was claimed that the nature of 
the zigzag teeth was now more clearly described, and that the ob- 
jections of the patent office were otherwise fully met. Thereupon 
the office ordered an interférence in the niatter with regard to the 
patent of Henry Hungerf ord, which related to the collars which were 
used on the rollers. This interférence seems to hâve been settled 
by agreement between the parties, and thereupon the applicant filed 
an amendaient canceling ail other claims, and substituting there- 
for a claim for a combination with pressing rollers; the rollers pro- 
vided externally with sharp teeth extending approximately parallel 
with each other throughout the length of the rollers, and said teeth 
intermeshing, but not coming in contact with each other, and when 
intermeshed being equidistant from each other; said rollers being 
geared together in order to maintain their relative positions towards 
each other substantially as specifled, — following that with another 
amendment striking out the word "pressing," as describing the 
rollers, and inserting the words "more or less," as descriptive of the 
sharp teeth, suggesting that this amendment would be found to con- 
form to the suggestions of the examiner, and not be met by référ- 
ences. An interférence was ordered with regard to that claim which 
was subsequently decided in favor of the applicant, and the patent 
was allowed. It will be noticed from thèse extracts from the file 
wrapper that the office required an amendment positively and dis- 
tinctly regulating the intermeshing of the teeth on the rollers, and 
only passed the application when the applicant distinctly described 
his claim in regard to the teeth that they should be, when inter- 
meshed, not midway, but equidistant from each other. In this suit 
the counsel for appellant claims that the word "equidistant" is im- 
material, and may be wholly omitted, and still the validity of the 
patent maintained; and the opinion of the court seems to be that 
the word "equidistant," as used in the claim, is elastic, and means' 
no more than "about midway." It seems that the patent went 
through the office on striking ont "midway" and inserting "equi- 
distant," and now goes through this court by practically reversing, — 
construing "equidistant" to mean near or about midway. On the 
case made, I am not satisfied that the défendants and appellees 
should be held as infringers of a valid patent. 



MILLER v. MAWHINNEY LAST CO. 

(Circuit Court of Appeals, First Circuit. December 13, 1900.) 

No. 319. 

Patents— Construction of Claims— Shoe Lasts. 

The Smith patent, No. 395,668, cl. 2, which describes a shoe last divided 
transversely into two sections, connected by a hinge "at or near the bot- 
tom portion of the last," is fatally détective in failing to definitely specify 
tbe point at which the parts should be hinged, which is an essential 
feature of a successfully operative last made in two sections. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. See 96 Fed. 248. 
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William Quinby, for appellant. 

Edward S. Beacti and Frédéric H. Betts, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. This suit is based on the alleged in- 
fringement of a patent issued to George E. Smith and William A. 
Knipe, bearing date on the lst day of January, 1889, No. 395,668, 
on the invention of Smith. The parties are arrangea in this court 
as in the court below, and therefore they may well be described 
merely as complainant and respondent. Smith's purpose was to in- 
vent a last which would yield while being inserted into the boot or 
shoe, and then be made rigid while in operative condition. He 
sought to do this by dividing the last into three sections, called by 
him sections a, b, and c, as shown by the folio wing drawing: 




Section c is described by him as "V-shaped," and it is removable 
for the purpose of being inserted after the last is in place, so as 
to assist in holding the other sections apart. Sections a and b are 
the heel and toe portions of the last, and are hinged together where 
they impinge near the bottom of the last. Nowhere in the spécifica- 
tion does the patent describe the proper point at which sections a 
and b should be hinged, nor what should be the estent of the bearing 
surfaces where they impinge on each other at the place of hinging. 
Ail it says in référence to this is in the daims, where it locates the 
hinge "at or near the bottom portion of the last." 

The only claims in issue are the second and third, as follows: 

"(2) A, last divided transversely through lts body and bottom into two sec- 
tions, eàctt having a solid bottom, said sections being connected by a hinge at 
or near the bottom portion of the last, whêreby the rear section is enabled to 
swing upwàrd and f orward, as set f orth. ' ■. >■ 

"(3) In a last, the sectionsa and b, connected by a hinge or pivot located at 
or near the bottom of the last, whereby the section b is enabled to swing (or- 
ward and upward, as shown, combined with a holder, whereby the section b 
may be rigidly secured in operative relation to the section a, as set forth." 

Clearly, the circuit court was right in determining that the third 
claim was not infringed, because the respondent's last has not the 
holder which is called for by, it, nor is. there any équivalent therefor. 

A fatal defect in claim 2 ârises out of the words, "at or near." We 
hâve seen that there is nothing in the spécification to limit the in- 
definite nature of thèse words. Consequently, there is not enough 
in the patent to meet the requirements of the statute, pointing out 
the method by which a successful last can be made in accordance 
with the claim, and no usefùï last witbout a holder was ever made 
until the respondent canie into the field. There is nothing to sug- 
gest that the inventor had any correct notion how such a last should 
be constructed- It is necessary that, in use, it should be firm with 
référence to the pressure of its ends downwards, and also upwards. 
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In order to make the last firm with référence to the pressure of the 
ends downwards, it is necessary that the pivot of the hinge should be 
at a sufficient distance from the bottom to leave efficient bearing 
surfaces below it. Nothing of this nature is spoken of in the spéc- 
ification, or plainly shown by the drawings. Indeed, there is nothing 
to show that the inventor had any notion of any method of doing this, 
except by the use of a spring which engagea a holder and operated 
to lock the parts together. 

It is also clear that the inventor failed to show how the ends of 
the last could be protected against pressure upwards without a 
holder. The V-shaped section was not firm enough in place to accom- 
plish this. The respondent accomplished it in his last, as shown in 
his patent of March 29, 1898. This points out that the hinge is so 
located that "the axis of rotation of the heel section is concentric 
with the arc of" a circle "bounding the rear side of the heel section, 
from the bottom of the heel" "to the center of the heel." It says 
that "the location of the pivot in or above the line of pressure between 
the heel and toe, tending to collapse the last, prevents the last from 
collapsing topward." Afterwards it describes accurately the line of 
this pressure. Thus the respondent's patent points out, on mathe- 
matical principles, exactly what was required to make a last opëra- 
tive. The resuit is that, so far as claim 2 is concerned, the patent in 
suit accomplished only a crude experiment, without practical success. 
As the latter was reached in the respondent's last, the complainant 
is not entitled to stand in its way. The decree of the circuit court 
is affirmed, and the costs of appeal are awarded to the appellee. 



BOWERS et al. v. OONOANON. 

(Circuit Court, N. D. California. December 8, 1900.) 

No. 13,003. 

Patents — Suit for Infringement— Preliminary Injonction. 

Where the alleged infringement of a patent consisted in the use, within 
territory covered by an exclusive license to complainant, of a dredge 
boat built under a license from the patentée for use in another territory, 
upon which repairs had been made, but which did not appear to hâve 
been altered sufficiently to change its identity, it is not sufflciently clear 
that the question involved is one of infringement, and not merely a viola- 
tion of contract rights, of which a fédéral court would not hâve jurisdic- 
tion, to warrant the granting of a preliminary injunction. 

On Order to Show Cause Why Preliminary Injunction Should not 
Issue. 

J. H. Miller, for complainants. 
R. Percy Wright, for défendant. 

MORROW, Circuit Judge. A. B. Bowers and the Bowers Califor- 
nia Dredging Company, a corporation organized and existing under 
and by virtue of the laws of the state of California, brought suit 
in this court on September 6, 1899, against John McMullen, W. N. 
Concanon, Raymond A. Perry, William A. Perry, Herman Krusi, 
and the San Francisco Bridge Company for the infringement of cer- 
tain claims of United States letters patent No. 318,859, for improve- 
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ments ïn dredging machines; No. 318,860, for improvements in the 
aïtof dredging; No. 372,956, for improvement in excavators; and 
No. 484,763, for apparatus for dredging and transporting Bpoil. The 
complaint set forth. a contract, dàted December 16, 1899, wherein 
A. B. Bowers granted to the Bowers Dredging Company of Illinois 
the full and exclusive right to use and to manufacture, f rom draw- 
ings and supervision furnished and approved by the said Bowers, 
ail the Bowers hydraulic dredging apparatus and appHances for 
which letters patent of the United ; States had been or might there- 
after be granted to said Bowers, to the full end of the term for which 
said patents had been or might be granted, for use in the state of 
Washington, exclusive of Gray's Baïbor, and in that portion of Ore- 
gon lying north of and including the Columbia river and its tribu- 
taries, but nowhere else. The billof complaint described a dredger 
by the name of "Python" as beiûg coiistructed uhder the foregoing 
contract, and operated for some time within the territory mentioned, 
but which at thé time of the flling 6t the bill, it was alleged, was 
being used in prohibited territory, namely, in the harbor of Eurêka, 
Cal. Upon the bill and affidavits filed, this court issued an injunc- 
tion restraining the défendants from the use and opération of the 
dredger anywhere in the state of California or the state of Oregon 
south of the Columbia river and its tributaries. This injunction 
was directed particularly against the défendant Concanon, none 
other of the défendants having appeared or answered in the case. 
An appeal was taken from the order granting this Injunction to the 
circuit court of appeals, where the decree of the court was reversed 
on May 7, 1900, and the cause remanded, with instructions to dis- 
miss the bill; the court holding that the question as to whether 
there had been any infringement depended upon the construction 
that should be placed upn the covenants contained in the contract, 
and not upon the construction of any act of congress in relation to 
patents. The court say: 

"In the présent case no question ls présentée! as to the- validity of any of 
the appellee's patents. There ls no question In the case that involves the 
construction of ariy act of congress In relation to the patent laws. AU the 
cases hold, where the question ls discussed, that suits growlng out of con- 
tracta made In relation to patent rlghts are governed by the gênerai prin- 
cipes of law and equlty, and not by the patent laws, and are triable in the 
state courts, and that the rlghts of the patentée under the patent laws of 
the United States must be directly, and not collaterally, brought in issue, 
to glve the Dnlted States courts jurisdiction;" McMullen v. Bowers, 42 C. 
O. A. 470, 102 Fed. 494, 501. 

On the 3d day of November, 1900, the présent suit was brought 
by A. B. Bowers and the Bowers California Dredging Company 
against William N. Concanon. Thèse are the same complainants 
and the same défendant as in the abôve case. The bill allèges the 
infringement of the same letters patent, with the exception of No. 
484,763, and allèges, as before, that on the 21st day of April, 1897, 
the complainant Bowers California Dredging Company acquired by 
purchase certain rights and privilèges to operate under said letters 
patent throughout the state of California and ail of that portion of 
the state of Oregon lying south of thé Columbia river (the same con- 
tract consideréd by the court of appeals in the former case), and 
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eyer since said date has been, and now is, the sole and exclusive 
owner and holder of ail such rights and privilèges within that ter- 
ritory; that notwithstanding such ownership the défendant Con- 
canon, well knowing the same, and without the license or consent of 
the complainants, has made and used since the 7th day of May, 190ft 
(the date of the décision of the court of appeals), and is now using 
and threatens to continue to use, within the district licensed to the 
complainant corporation, a dredging machine containing and em- 
bracing the inventions patented by said letters patent; that said 
dredging machine is an infringement upon said several letters pat- 
ent, and its use by the défendant, unless restrained by the court, 
will work great and irréparable injury, loss, and damage to the com- 
plainants. Upon affidavits being filed, a restraining order was is- 
sued, and an order to show cause why a preliminary injunction should 
not issue. The complainants in this case do not set up the con- 
tract as a basis for their cause of action, but contend that it is a 
case upon infringement, and not upon contract. The contract is, 
however, set up in the affldavit of E. Percy Wright, solicitor for 
the défendant, and the jurisdiction of this court is denied in the 
présent case upon the grounds held by the court of appeals to con- 
trol in the case of McMullen v. Bowers, namely, that no fédéral 
question is involved. The ultimate question before this court will 
be whether or not thi9 is also an action upon contract, or an action for 
infringement. But for the présent it will be sufflcient to déter- 
mine whether the plaintiff has made out a case for the granting of 
an injunction pendente lite. The décision of the court of appeals 
in the case of McMullen v. Bowers does not appear to hâve turned 
upon a question of pleading, but upon the question of fact, and that 
court decided that this court had no jurisdiction of the questions 
there involved. It is manifest, therefore, that this court will not 
review àny of the issues involved in that case, whether disclosed 
in the pleadings or otherwise, but will concern itself with the ques- 
tion whether the facts presented constitute a new case. 

Testimony has been introduced by the complainants in this case 
to the effect that the dredger Python, involved in the case of Mc- 
Mullen v. Bowers, and being operated in the harbor of Eurêka, Cal., 
at the time that suit was instituted, has been given the name of 
Portland, and brought to Oakland Harbor, in this state; that cer- 
tain changes and altérations hâve been made in said dredger, which 
it is claimed constitute a variance to the détriment of the original 
machine, but which are nevertheless infringements of the rights 
of the complainant Bowers under his said letters patent; that said 
dredger, so altered, is now being used and operated by the défend- 
ant in said Oakland Harbor, which it is claimed is an infringement 
of the rights of the corporation complainant. The principal changes 
and altérations complained of are the following: Two spuds pass- 
ing through well holes in the hull of the boat, in place of the spud 
crâne or turntabïe mechanism originally in the Python ; a rotary ex- 
cavator varying in détails of mechanism f rom that used by the com- 
plainant Bowers in the construction of said dredge; a centrifugal 
pump differing from the one originally put into said dredge; a 
différent ladder frame; a metallic bail and socket joint in place 
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of the flexible Joint Connecting the dredge with the floating dis- 
charge pipe; additiohâi lengths of suction pipe, and a number of 
pontoons. An exàïninàtion of the évidence discloses the fact that 
some of thèse changes and altérations were made before the défend- 
ant Concanon îb&k the dredger front the Puget Sound Dredging 
Company, in April, 1899* namely, the change in the rotary excavator 
and the spuds* The claiins of the complainant with respect to those 
détails of mechanism, having been involved in the case of McMullen 
v. Bowers, will not be cônsidéred by this court in the présent action- 
As to the remaining clâiihs of infringing mechanism, arising upon 
changes made in the dredger by thé défendant since September 6, 
1899, it appears that there were six pontoons fully constructed and 
traûsferred with the dredger to the défendant Concanon in April, 
1899, and some évidence to the effect that there were some eight 
or ten more in knockdown condition. Prior to the commencement 
of thë Work in Oakland Harbor some pontoons were borrowed from 
the Atlantic, Gulf & Pacific Company, at Mare Island, as well as 
some extra lengths of suction pipe, and two bail joints. Thèse do 
not appear to be the prôperty of the défendant Concanon. Some 
20 f eet of new pipe was bought, to replace a section that had be- 
come worn out, and to make proper connections with the new pump, 
which rèquired différent fittings. Thèse constitute the only changes 
of note that hâve any connection with the rights of the complainant 
Bowers under his patents, which hâve been made to the dredger 
since September 6, 1899. Other changes made do not affect the pat- 
ented mechanism. It was held by this court in the case of Alaska 
Packers' Ass'n v. Pacific Steam-Whàling Co. (C. C.) 93 Fed. 672, 
that the sale of an entire machine carries with it the right to re- 
place a part which, in its relation to the whole structure, is tempo- 
rary'in its nature, and thaf the replacinig of such temporary parts 
by the purchaser is not ihfringemèht, as long as the identity of 
the machine is retained. The changes above mentioned are ap- 
parently in the nature of repairs, and do not affect the identity of 
the machine as a whole, Or rëndfer it a riew machine. The articles 
borrowed mereïy served to 'asstet in the carrying on of the, same work 
in j the sàme manner, and did Qot alter or affect the identity of the 
dredger in feny respect. It is established as a rule in equity that a 
preliminàry injunction oùght not to bé granted unless the rights 
of the coïnplaïnant and fkë ihfrîngfemèrit of the défendant are free 
from reasonable doubt, and the jurisdïctibri of the court is clear. 
High, Inj. § 938; Parker v. Sears, 1 Fïsh. Pat. Cas. 93, Fed. Cas. 
No. 10,748. In view ofttë décision of the circuit court of appeals 
in McMullen v. Bowers, tnë T jhri$diçtioh of this court over the présent 
cause of action is not éhtïrèly clear ; ahd the testimony presented 
at this stage of the prpcë^iiigshavihg established the fact that the 
dredger Portland, complàitféd of herein, is substàntially the same 
machiné* involved in tbë'ïormereâéë 1 under the name of "Python," 
and it appearihg that ho 1 éhangei hâve been made materially aflect- 
iitg its identity under tBê J patents cohtrollihg it, the right to an in- 
junction has not been established beyohd a reasonable doubt. The 
temporary restrainihg order will thérefore bfe dissolved, and the pre- 
liminàry injùnctïon denied. 
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LEDERER v. SIRE. 

(Circuit Court, S. D. New York. October 16, 1900.) 

Removal of Causes— Diversity of Citizenship— Default of One Défend- 
ant. 

Where one of two défendants in an action in a state court, who is a 
necessary party, is a citizen of tlie same state as the plaintiff, his suffer- 
ing a default to be taken against him does not eliminate bim from the 
controversy, so as to render the cause removable by his eo-defendant on 
the ground of diversity of citizenship.i 

On preliminary objection to plaintiff's motion for injunction pen- 
dente lite and application to vacate temporary stay, and on motion for 
preliminary injunction. 

Roger M. Sherman, for plaintiff. 
Robert C. Beatty, for défendant. 

LACOMBE, Circuit Judge. Too little time intervenes between the 
submission of the briefs on this preliminary objection and the hour 
fixed for the hearing of the principal motion to prépare an opinion. 
The objection is that two certain dispossess proceedings heretofore 
begun in the state court, and in which the pétitions, etc., for removal 
were flled, hâve not been removed to this court, and therefore the court 
may not, under section 720, Rev. St. U. S., enjoin the further prosecu- 
tion of such proceedings in the state court. The complainant in the 
dispossess proceedings (défendant hère) is a citizen of New York. 
The complainant in this suit is one of the défendants in the dispossess 
suit, and is a citizen of New Jersey. The other défendant in the dis- 
possess suit — one Gall — is a citizen of New York. The pétitions for 
removal in the dispossess proceeding were flled more than 20 days after 
answer was due and answers had been served. Subsequently Gall 
withdrew his answer, and gave notice that he was prepared to suffer 
default; that he should not contest the plaintiff's right to the relief 
prayed for; whereupon pétition for removal was flled. The complain- 
ant hère contends that the time allowed for removal should be 20 
days from the disappearance of Gall from the controversy, because 
then for the first, as he contends, was there a controversy between 
citizens of différent states, where the défendant was a nonresident, 
and entitled to removal. The authoritv cited — Powers v. Railroad 
Co., 169 TJ. S. 92, 18 Sup. Ct. 264, 42 L. Ed. 673— entirely supports the 
contention that the time is to be reckoned from the date when the 
situation first becomes such as to entitle a party to remove. The diffl- 
culty hère is, however, that the withdrawal of Gall's answer did not 
make the case a removable one. It is not disputed that Gall was a 
necessary party, nor that, while he remained in the case, his citizen- 
ship is such that the other parties défendant may not remove. The 
oniy question is, does he, by failure to answer, by suffering a default, 
by ceasing further contention with the complainant, eliminate himself 

i Diverse citizenship as ground for fédéral jurisdiction, see notes to Shlpp v. 
Williams, 10 C. C. A. 249; Mason v. Dullaghan, 27 C. C. A. 298; United States 
Freehold Land & Emigration Co. v. Gallegos, 32 C. C. A. 479. 
105 F.— 34 
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from the controversy, so as to make a case of removal? In view of 
the décisions of the suprême court in Rutnam v. Ingraham, 114 TJ. 
S. 57, 5 Sup. Ct 746, 29 ( L, Ed. 65, Brooks v, Clark, 119 U. S. 502, 
7 Sup. Ct. 301, ÉOil Ed. 482, and Wilson v. Oswego Tp., 151 U. S. 66, 
14 Sup.* Ct. 259^ 38 L. Ed. 70, the answer to this question must be in 
the négative. The withdrawal of the answer has not eliminated 
Gall from the cause, and therefore we hâve citizens of New York on 
botbïsides of the controversy presented in the complaint in dispossess 
proceêïtings, and the nonresident défendant is not entitled to remove. 
To this estent, therefore, the preliminary objection is sustained, and 
theorder for a temporary stay is modified by striking therefrom in its 
entirety the first paragraph thereof, found in folios 5 and 6, and by 
striking from the third paragraph thereof the words "spécial proceed- 
ing removed as aforesaid to this court orany." The hearing as to the 
rest of the motion, namely, whether, upon the facts presented by the 
complaint and moving papers, the défendant shall be enjoined from 
instituting new summary proceedings, will be heard at the time and 
place alreàdy fixed. 

; (October 17, 1900;) 

ExaBqination of the authorities referred to has not satisfied the 
court that the modification of the restraining order made yesterday 
should be disturbed. As to so much of the restraining order, how- 
ever, as still remains in force, if the affldavit of Bernard, which was 
to be submitted this morning, shall contain a categorical déniai 
of the statements in defendant's affldavits touching negotiations for 
four months' extension, the stay will be CQntinued until final hearing, 
or further order of the court, provided complainant shall (1) perfect 
the security heretofore ordered; (2) pay forthwith into the hands of 
the clerkpf this court the amount of the fent stipulated by the lease 
for the nwnths of September and October; (3) promptly, month by 
month, hçreafter pay into the hands of the clerk of this court the 
amount of the monthly rent stipulated by the lease,— ail moneys so 
paid tp the clerk to be held to abide the event of the litigation; (4) 
upon the joinder of issue proceed forthwith to the taking of his proofs, 
and complète the same within the time specified by the raie. 



HADFIELD V. NORTHWESTBBN LIFE ASSUR. OO. 

(Circuit Court, E. D. Wisconsin. December 11, 1900.) 

Removal of Causes— Clérical Errok in Pétition— Amendment. 

Where a pétition for removal is flled in a state court in due time, con- 
taining the requisite jurisdictional averments to authorize the removal, 
and accompanled by a proper bond, the removal ls not defeated because, 
through a mlstâke, both pétition and bond name the court to which the 
removal is sought as the district court of the United States, instead of the 
circuit court, and the order of removal ls to the district court Such pro- 
ceeding opérâtes to transfer Jurlsdlction of the cause to the circuit court 
by virtue of the statute, notwithstanding the error, and that court may 
permit the proper correction to be made in the pétition and bond by 
amentlment. 
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On motion by défendant for an order docketing the cause as one 
removed from the circuit court of Fond du Lac county, and to allow 
the filing nunc pro tune of corrected pétition for removal, and bond 
in lieu of the pétition, and bond filed in the state court, and on fur- 
ther motion by the plaintiff in the district court to remand the cause 
as one improperly removed to that court. 

E. S. Bragg, for plaintiff. 

Geo. P. Miller and Clark Varnum, for défendant. 

SEAMAN, District Judge. The pétition filed in the state court 
properly avers the jurisdictional fact of diverse citizenship to au- 
thorize removal of the cause to the circuit court of the United States 
under the statute, and it was filed in due time, and accompanied by 
a bond executed on the part of the défendant. Both pétition and 
bond are defective in naming the court to which removal is sought 
as the district court instead of the circuit court of the United States, 
and the record certified from the state court shows that the word 
"circuit" is crossed with a pen, and "district" interlined in the péti- 
tion and bond, and the blunder is thus made. The state court there- 
upon ordered the removal to the district court, and the record as 
certified was presented to the clerk of this court, who is clerk of the 
district court as well, but, because of such defect in the papers, was 
not filed by him in either court. The motion on the part of the de- 
fendant is supported by an affidavit of counsel showing that the pé- 
tition and bond were executed in proper form, but were changed 
through mistake of the counsel who filed them and obtained the 
order of removal, and like affidavit is filed in the district court in 
opposition to the motion to remand. 

The complication arising out of this mistake, from the want of 
co-ordinate civil jurisdiction in the circuit and district courts, re- 
spectively, impresses me as the only question which is not directly 
ruled by the décisions cited in the brief of défendant. It is weîl 
established, however, that a pétition duly presented in the state 
court, which makes a case for removal within the act of congress, 
opérâtes as a transfer of jurisdiction to the circuit court of the 
United States when a bond is filed which is either sufficient in itself, 
or is approved as sufficient by the state court, and that no order 
of removal by that court is essential to complète the transfer. The 
pétition in the case at bar clearly allèges the jurisdictional fact 
which gives the right of removal to the circuit court of the United 
States, and clearly shows the purpose of the défendant to take the 
benefit of such statutory right. I am of opinion, therefore, that the 
statement of fact is not nullified by the obvious error in naming the 
district court instead of the circuit court as the one to which re- 
moval was sought. The intention being clear, and the state of facts 
duly presented, the transfer of jurisdiction to the circuit court ré- 
sulta by opération of the statute, and not through the action or 
order of the state court, or any action by the parties beyond that 
of setting in motion the statutory provision. So considered, juris- 
diction of the state court was devested, and that of this court was 
obtained; and the right of amendment to correct the pétition or 
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bond in this court, after jurisdiction is acquired, is well recognized. 
Pow«rs v. Eailroftd Ûo., 169 Û. S, 92, 18 Sup. Ct. 264, 42 L. Ed. 673; 
Martin's Adm'r y. EaUmad Co., 151 U. S. 673, 14 Sup. Ct. 533, 38 
L. Ed. 311; Crehore v. Sailway Co., 131 U. S., ,240, 9 Sup. Ct. 692, 
33 L. Ed. 144; Carson v. Dunham, 121 U. S. 421, 7 Sup. Ct. 1030, 30 
L. Ed. 992; 18 Enc. PI. & Prac. 324, 334. An order will be entered 
tliat the cause be docketed, and that the corrected pétition and bond 
presented on behalf of the défendant be allowëd and filed berein. 

NOTE. An order will be entered as well In the district court denying the 
plaîntifPs motion to remand. 



NEW JERSEY STEEL & IRON CO. v. CHORMANN et aL 
(Circuit Court, S. D. New York. December 10, 1900.) 

FEDERAL COURTS-'JDB.ISDICTION— Dl8TBICT OF SUIT. 

Query, whether Rev. St. ? 740, aUjthorizing suite against two or more 
défendants residing in the same State, but in différent districts, to be 
brought in one of suCb districts,: and a duplicate writ issued to the 
other, Was repealed by the provisions of the judiciary act of 188T-88, 
which prohibits the bringing of an action against a défendant in any 
i district other than that of his résidence. 

Application for an order instructing the clerk to issue a duplicate 
subpcèna to the marshal of the Northern district of New York against 
the défendant Chormann, under section 740, Rev. St. U. S. 

Hènxy B. Clason, for, the motion. 

Arthur : H. Mastens, ojiposed. .,. 

LACOMBE, Circuit Judge. The situation in this district touching 
the gues^ons rai$ed in the présent application is unsatisfactory, and 
son^ i flh^,jdispositipn,pf $ie subjectjs désirable. Several years ago 
the question was first presented tq ;the writer. IJpon an examination 
of the statfites, he was çqnvinced; that section 740 was repealed by 
the provisions of the àcts of 1887 and ,1888. Thèse acts expressly re- 
pealed st^tùtes inconsistent withth^ir .provisions, and it was difficult 
tb unfjerstand why a provision prohibiting the bringing of an action 
against an individuar in any district e#cîept that of his résidence was 
nôt inconsistent with a provision that he>,jnight be sued in some dis- 
trict not of ïu,s résidence, pr ovided it was ; within the same state. The 
çare vithj which, jçongress expressly r pes^ve(i from the opération of 
the repeâiing clause section, ,641 anl'oife 1 ' 8 seemed to indicate that 
,that bpdy understood quite well whatrwas the meaning of the lan- 
guageit employed, and intended that it shpuld be interpreted accord- 
ing tpits grammatical construction. .No opinion, however, was writ- 
ten at the hme, although the clerk, was instrueted thereafter not to 
issue duplicate subpœnas undèr the, provisions of section 740. Subse- 
quently the same question arose in this. district before Judge Coxe, 
in Godiïard v. Mailler (C. C.) 80 Fed. 422. , There being no opinion in 
the earlier case, Judge Çqxe was not ,a4*[ised of the former décision, 
and considered the pointas one of novel impression in this district. 
He followed Bank v. iforrison (C. C.) 8 Fed. 721, and East Tennessee, 
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V. & G. R. Co. v. Atlanta & F. R. Oo. (0. C.) 49 Ped. 608, 15 L. R. A. 
109, and held that section 740 was still in force. An examination 
of the careful opinions filed in the three cases last cited lias failed to 
change the writer's impression as to the proper construction of the 
acts of 1887 and 1888. Under thèse circurnstances, the best disposi- 
tion to make of the présent application seems to be to instruct the 
clerk to issue the duplicate subpœna. When it is served, the défend- 
ant Chormann may appear specially for the purpose of contending 
that the court in the Southern district of New York has no jurisdic- 
tion of him, and raise the point either by plea or in some other appro- 
priate way. From the décision rendered upon such plea, an appeal 
will lie to the appropriate court of review, and the question thus be 
finally disposed of. 



SHBARSON v. LITTLETON et aL 

(Circuit Court, S. D. Georgia, W. D. December 14, 1900.T 

L Equity Jurtrdiction— Suit to Enforce Trust. 

Where a flrm of debtors gave an order on a bank, which held a quan- 
tity of eotton as security for an amount due it, for the payment of the 
surplus proceeds of the eotton to another créditer, who agreed to receive 
the same on behalf of himself and certain other creditors, who were par- 
ties to the arrangement, and the bank accepted the order, but made no 
payment thereon, a court of equity has jurisdiction of a suit by one of 
the creditors who was to share in the fund, brought on behalf of himself 
and the others who chose to join, to enforce the trust and require an ac- 
counting from the bank, upon an averment that the person in whose f avor 
the order was made refused to enforce it 

S. Jurisdiction of Fédéral Courts— Rearrangemeht of Parties— Unnkces- 
sary Parties. 

To such a suit the créditer in whose favor the order was given is not 
a necessary party, since his agreement to act for the others in receiving 
or enforeing payment thereon was without considération, and his joinder 
as a défendant, although his interests are in fact as a complainant, and 
ne is a citizen of the same state as the other défendants, will not defeat 
the jurisdiction of a fédéral court; the complainant being an alien, and 
the amount involved suffieient to give the court jurisdiction. 

In Equity. On demurrer to bill. 

Charlton, Mackall & Anderson, for complainant. 

Allen Fort and Guerry & Hall, for défendants Littleton & Lamar. 

SPEER, District Judge. This question has originated in the fol- 
lowing manner: Charles A. Shearson, an alien, subject to the queen 
of Great Britain and Ireland, has brought this bill against Edward 
Littleton and Charles W. Lamar, as co-partners doing business un- 
der the flrm name and style of Littleton & Lamar, and against the 
Plantera' Bank of Americus, and Joseph J. Wilder, ail citizens of 
this district, and allège as follows: That the plaintiff is a créditer 
of Littleton & Lamar, and that with other creditors of Littleton & 
Lamar, among them Wilder, they went to Americus to attempt to 
enforce their claims against their debtor. They demanded payment, 
whereupon Littleton & Lamar, being informed that the plaintiff and 
other creditors were then and there prepared and disposée? to take 
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légal steps to secure and recover the several amounts due to them, 
àssured thèir creditors that, while they did not hâve money in hand 
to pây the debts at once, they did hâve pledged with the Planters' 
Bank of Amenais 749 baies of cotton, which was at the time of the 
value of about $20 per baie. They were indebted to the Bank of 
Americus the sum only of $7,596.94, and they were willing to giye 
an order upon the bank to pay the balance of the proceeds of the 
cotton, over and above the bank's debt, to discharge the claims of 
the creditors who were theh présent and insisting upon payment. 
This was agreed to, according to the âverments of the bill, and the 
following letters, annexed as exhibits, express this agreement. The 
first, datèd at Americus, Ga., May 13, 1899, addressed to the Plant- 
ers' Bank, Americus, G-a., is as follows: 

"Gentlemen: As it appears from the records of our books that we are in- 
debted to you in the sum of $7,596.94 on the llth of May, 1899, and that 
against same you hold lien upon collatéral to the extent of 794 B. cotton, this, 
therefore, ,ip, to direct you to pay over to Wilder & Co., of Savannah, Ga., the 
net proceeds of said 794 B. C, àfter deductlng the amount of $7,596.94 
shown to be due you, and the amount of interest which may be found due to 
you. piease address a few Unes to Messrs. Wilder & Co., Savannah, inform- 
ing them that you hâve received this order, and will comply with same. 

"Yours, truly, Littleton & Lamar." 

In comftliance with this request, on the same day, the Planters' 
Bank Of Americus addressed a letter to Messrs. Wilder & (3o., Savan- 
nah, Ga., as follows: 

"The amount due this bank by Littleton & Lamar, as stated in their let- 
ter, is virtuàlly correct, and as soon as this bank is satisfled we will take 
pleasure in conf orming to Messrs. Littleton & Lamar's wishes." 

Now, it is àlleged that no payments hâve been made from the 
balance of the proceeds of this cotton over and above the amount 
of the debt due by Littleton & Lamar to the bank. Now, it will be 
dbserved that this arrangement was made for the beneflt of the cred- 
itors of Littleton & Lamar, for whom Wilder undertook to act as 
agent to collect and disburse the fund thus set apart. Wilder has, 
it is alleged, taken no steps to enforce the collection of the claims. 
The other creditors hâve done nothing. This bill is brought against 
the parties named as défendants for the purpose of having that fund 
declared a secret trust, and subject to an équitable lien for the pay- 
ment of his debt. 

The bill is demurred to upon several grounds, thé principal ground 
being that it has no equity, that the plaintiff had an adéquate right 
at common law, and that Wilder was really a plaintiff to the bill, 
and ought to hâve been joined as plaintiff, which the court should 
now accomplish by a rearrangement of the parties, with the resuit 
that the court would be defeated of its jurisdiction. 
, Now, it strikes me that there is rarely presented to the court a 
case where the grounds for équitable jurisdiction are clearer than 
in this dase. There is the substantiel clàim of Shearson, evidenced 
by his account annexed to the bill, showing an aggregate indebt- 
èdness on the part of Littleton & Lamar of $3,871.17. There is 
the distinct agreement that the balance of the proceeds of this cot- 
ton over and above $7,596.94 would be held by the bank and paid 
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to Wilder, and that has not been paid. It appears, it is true, upon the 
face of the papers, that Wilder & Co. only hâve the right to collect 
this sum; but the averments of the bill are that the collection was 
to hâve been made, not merely for Wilder & Co., but for Shearson 
and other creditors. Shearson's rights, therefore, are obscured by 
the form of the correspondence; but the court of equity will look 
through that form, in fact through ail f onns, and ascertain if a party 
really has a substantial right. There, too, is the necessity existing 
of taking an account, which is another ground of équitable juris- 
diction, and there is also some averment of conspiracy between 
Littleton & Lamar and the bank, with the unlawful purpose to pre- 
vent the payment of this sum. If thèse facts be true, — and they 
are assumed to be true, — why was there a refusai of payment? 
Ought not the court to exercise its équitable powers on the applica- 
tion of a creditor to reach this fund, which was like a deposit in a 
bank for the benefit of creditors? Is it not true the bank has no 
more right to retain it than it would hâve to retain a deposit in the 
face of proper demand for its payment? 

But it is said that the court will be defeated of its jurisdiction 
because Wilder ought to be considered a plaintiff. It is true that, 
if Wilder necessarily appears hère at ail, he must appear as plain- 
tiff. And there is an averment in the bill that they were under 
obligation to compel this payment, and looking merely at this aver- 
ment of the bill, without regard to the légal effect of the averment, 
in view of the rest of the plaintiff's case, the court would be obliged 
to take the view presented by the ingenious argument of Mr. Guerry, 
make Wilder a plaintiff, and dismiss the bill because one of the par- 
ties plaintiff is a citizen of Georgia. But what is the correct view 
of it? Wilder was under no légal obligation to compel the pay- 
ment of this balance. He undertook to do it, but it does not ap- 
pear that any considération was paid him by other creditors. His 
agreement, then, was a mère nudum pactum. He can ignore his 
rights to enforce payment of his debt if he thinks proper. If he 
did this, as it appears he did, is Shearson, who has a claim of $3,- 
871.17, to be denied his rights? Clearly not, in my opinion. He 
asks no relief against Wilder, who should be stricken from the bill 
as an unnecessary party, whose présence would defeat jurisdiction, 
and deprive this alien of his rights the constitution intended to se- 
cure him. Shearson has a right to an accounting, and a right to a 
decree, on thèse averments establishing his équitable lien upon this 
fund, and the conséquent duty devolves upon the court to distribute 
the lemainder of the fund to other creditors, who hâve the right 
to intervene if they see fit to do so. The fact that Shearson is an 
alien imposes upon this court jurisdiction of his controversy, and 
the case, as I hâve already said, seems, in its entirety, to be a re- 
markably clear instance for the exercise of the équitable powers 
which are sought by the pleadings-, and I therefore feel obliged to 
overrule the demurrers on ail the grounds. 
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ANGLO-iAMERICAN PROVISION CO. V. DAVIS PROVISION 00. et ai 
(Circuit Court, S. D. >îew York. November 17, ÎSOÛ.) 

JuRISDJtOTION Or FEDERAL ÇOURTSt-FbDERAL QUESTION— RlGHTS TJNDEB CON- 
STITUTION and Laws of United States. 

Wnere the effect of a state statutë limiting the right of foreign cor- 
porations to sue in its courts is to deprive a corporation of another state 
of the équitable right to set off against a judgment rendered against 
it in ,BÛcb courts a judgment in its favor against the plaintiff therein, 
rençiered Jn another state, such corporation is deprived of its constitu- 
tional right to hâve full fâlth and crédit given to such judgment, and 
also of the right to the full ahd equal beneflt of ail laws and proeeedings 
given itby Rev. St. § 1977; and under section 1979 and section 629, subd. 
16, a circuit court of the United States has jurisdiction to afford it appro- 
priate relief. i 

In Equity. On demurrèr to bill. 

Henry Wilson Bridges, for plaintiff. 
Frank E. Smith, for défendants. 

WHEEUEK, District Judge. Thèse corporations are both of the 
state of Hlinois. The bill allèges, in short substance, that the plain- 
tiff, in 1899, recovered judgment against the défendant the Davis 
Provision Company, in Illinois, for $5,049.98, no part of which has 
been paid, and that the défendant is insolvent; tnat défendant has 
recovered judgment arising out of the same transactions against 
the plaintiff and its surety on an appeal bond in New York for 
|9,678.64; and that the plaintiff has brought suit in the state court 
of New York to hâve its judgment set off against the defendant's 
judgment, which has been denied because of section 1780 of the 
Code of Civil Procédure, which provides that: 

"An action against a foreign corporation may be maintained by another 
foreign corporation, or by a non-résident, in one of the following cases only: 
(1) Where the action is brought to recover damages for the breach of a 
con tract ruade within the state, or relatlng to property situated within the 
state, at the time of the malring théreof. (2) Where It Is brought to recover 
real property situated within the state, or a chattel, which is replevied within 
the state. : (3) Where the cause of action arose within the state, except where 
the object of the action is to affect the title to real property situated without 
the state." r 

The constitution of the United States provides (article 4): 
<: '«'Section 1. Full ;f aith and crédit shall bé;;gîven in each state to the public 
arts, records and judicial proeeedings of every other state. And the con- 
gress may by gênerai laws prescribe the manaçr in which such acts, records 
and proeeedings shall be proved, and the effect rthëreof." 

Ànd the laws of the United States provide by the Kevised Stat- 
utes: . , ■ . 

"Sec.1977. AH persons within the jurisdiction of the United States shall 
hâve the same right in every state and territpry to make and enf orce con- 
traets, to sue, be parties, give évidence, and. to the full and equal benefits 
cï ail laws and proeeedings for the security of persons and property as is 
enjoyed by white citizens." 

i Jurisdiction in cases involving fédéral questions, see notes to Bailey v. 
Mosher, 11 C. C. A. 308; Montana Ore-Purchasing Co. v. Boston & M. ConeoL 
Copper & Silver Min. Co., 35 C. C. A. 7. 
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"Sec. 1979. Every person -who, under color of any statute, ordinance, régula- 
tion, custom, or usage, of any state or territory, subjects, or causes to be 
subjected, any citizen of the United States or other person within the juris- 
diction thereof to the deprivation of any rights, privilèges, or immunities se- 
cured by the constitution and laws, shall be liable to the party injured in an 
action at law, suit in equity, or other proper proceedings for redress." 

And by section 629 that the circuit courts shall hâve jurisdiction: 
"Sixteenth. Of ail suits authorized by law to be brought by any person to 
redress the deprivation, under color of any law, statute, ordinance, régulation, 
custom, or usage of any state, or any right, privilège, or immunity secured by 
the constitution of the United States, or of any right secured by any law pro- 
viding for equal rights of citizens of the United States, or of ail persons within 
the jurisdiction of the United States." 

This suit is brought for the deprivation of the right to hâve thèse 
judgments, which are, according to the allégations of the bill, in 
effect ruutual, set off against each other in New York. The bill 
is demurred to for want of jurisdiction and of equity, and the cause 
has now been heard upon the demurrer. 

That thèse judgments are, upon thèse allégations, proper subjects 
of équitable offset upon gênerai principles of law, is not, and could 
not well be, much disputed; but the principal argument against the 
bill is based upon the idea that it is brought to review the décision 
of the state court. This is not, however, the theory of the bill at 
ail, as it is now hère understood. The décision of the state courts 
may hâve been entirely correct under that law of the state limiting 
the right of a foreign corporation to sue in those courts; but, whether 
correct or mistaken, the plaintiff has been deprived of its right of 
offset under color of that statute of the state; and this suit is not at 
ail framed to review in any way the judgment by which this was 
done, but for independent relief under thèse laws of the "United 
States, provided for because of that statutory deprivation. The state 
rnay hâve the right to exclude foreign corporations from its courts, 
or to limit suits by them there (Pembina Consol. Silver Min. & Mill. 
Co. v. Pennsylvania, 125 U. S. 181, 8 Sup. Gt. 737, 31 L. Ed. 650), 
but then that exclusion or limitation, if of a right secured by the 
constitution and laws, may afford ground for the relief deprived of 
in the courts of the United States. Full faith and crédit to the Illi- 
nois judgment is not only not given to the plaintiff in New York, 
but the plaintiff is deprived of the right, by being deprived of the 
right to sue, to hâve any faith or crédit whatever given there to that 
judgment. The right of équitable offset arises under the gênerai 
principles of law, but the right to hâve it done in this manner arose 
under the constitution and laws of the United States. Bank v. Ste- 
vens, 169 U. S. 432, 18 Sup. Ct. 403, 42 L. Ed. 807; Northwestern 
Fertilizing Co. v. Hyde Park, 3 Biss. 480, Fed. Cas. No. 10,336. De- 
murrer overruled; défendants to answer over by December lOth. 
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..', HOUSTON et al. v. FILER & STOWELL CO., Limited. 
(Circuit Court of Appeals, Seventh Circuit. January 2, 1901.) 
No. 706. 

Costs— Grounds foh Imposing-tFailurk to Show Jdkisdiction. 

Where the time of a court has been taken up in the trial of a cause 
upon a déclaration which does not show jurisdiction, the fault is essen- 
tially that of plaintiff or his counsel, and he may properly be charged 
wlth the costs; and the iJOurt will not undertàke to inquire whether 
counsel for défendant had knowledge of the fact, and failed in his duty 
to bring it to the courf s attention. 

On Motion to Modify Mandate. For former opinion, see 104 Fed. 
163. 

Before WOODS and GBOSSCÛP, Circuit Judges, and SEAMAN, 
District Judge. 

PEE CUBIAM. The défendant in error has môved for a modifica- 
tion of the mandate in respect to costs, and, in a brief upon the 
motion, has called attention to the opinions and ruling in Hunt v. 
Howes, 21 C. 0. A. 356, 74 Féd. 657, decided in the Fifth circuit. 
The court in that case gave an impressive exposition of the duty of 
counsel for défendant tô disclose to the court any defect in the aver- 
ments of the déclaration touching the jurisdiction of the court, but 
in the first opinion, besides proceeding upon an essential mistake of 
fact, notably left out of considéra tion any corresponding duty or re- 
sponsibility on the part of counsel by whom the déclaration was 
prepared, and the suit prosecuted through the numerous steps re- 
hearsed. In the end it appeared that counsel who conducted the trial 
were guilty of no intentional dereliction of duty, and that the de- 
fect in the déclaration was not discovered until after the removal 
of the cause to the court of appeals, and then by new counsel em- 
ployed by the plaintiff in error; and, this fact having been brought 
to the knowledge of the court on the pétition for a rehearing, it was 
held that there had been a mutual mistake, which justified the judg- 
ment of the court charging thè entire costs of the writ of error upon 
the plaintiffs in error as "not only proper, but considerate in its 
leniency." The primary and essential fault in every such case is 
necessarily with the plaintiff; whose duty it is to embody in his dec^ 
laration or bill the requisitë jurisdictional averments. There is no 
corresponding duty on the part of défendant or his counsel, and there 
cannot, therefore, be a mutual mistake for which, equally with the 
plaintiff, the défendant should be held responsible. The neglect 
of the plaintiff is of a positive duty. The fault of the défendant, 
unless intentional, can be only négative. If the time of the court 
is taken either for a great or a short while in the hearing of a case 
upon a déclaration which does not show jurisdiction, blâme neces- 
sarily belongs to the plaintiff, and the costs, therefore, may be justly 
charged against him. To exempt him from costs is to encourage a 
like carelessness on the part of other suitors; and to undertàke an 
inquiry whether counsel for the défendant, with knowledge of the 
fact, had failed, as in duty bound, to call attention to the lack of 



MOKTON TRUST CO. V. NEW YORK & O. R. CO. 539 

jurisdiction, would lead in most cases to contention, likely to be un- 
seemly and derogatory to the public interest in the orderly adminis- 
tration of justice. There has been hère no assertion or attempt to 
show that the plaintiffs in error or their counsel were guilty of mis- 
conduct in the premises. The motion is denied. 



LITTELL. v. EKIE R. CO. 
(Circuit Court, S. D. New York. November 7, 1900.) 

JURISDICTION OF FEDERAL COURTS— SUFFICIENCT OF ALLEGATION OF CITIZEN- 
SHIP. 

An allégation in a complaint that plaintiff is a citizen of the United 
States, and an actual résident of a state nained, is a sufficient allégation 
of his citizenship In such state for jurisdictional purposes. 

At Law. On demurrer to complaint. 

Wayland E. Benjamin, for plaintiff. 
Allen Wardwell, for défendant. 

WHEELER, District Judge. Jurisdiction of this case dépends up- 
on citizenship. The complaint allèges "that the plaintiff now is, and 
at ail times hereinafter mentioned was, a citizen of the United States, 
and an actual résident of the state of New Jersey." The défendant 
has demurred, assigning this to be an insufficient allégation of citi- 
zenship in New Jersey. But citizens of the United States residing 
in any of the states are citizens of those states. Gassies v. Ballon, 
6 Pet. 761, 8 L. Ed. 573; Dred Scott v. Sandford, 19 How. 393, 15 
L. Ed. 691; Boyd v. Nebraska, 143 U. S. 135, 12 Sup. Ct. 375, 36 
L. Ed. 103. This allégation is, therefore, a Ml équivalent of what 
a direct one would be that the plaintiff is a citizen of New Jersey. 
In the cases cited in support of the demurrer there does not appear 
to hâve been any such allégation relating to citizenship of the 
party in question as this. Kobertson v. Cease, 97 U. S. 646, 24 L. Ed. 
1057; Insurance Co. v. Rhoads, 119 U. S. 237, 7 Sup. Ct 193, 30 L. 
Ed. 380; Menard v. Goggan, 121 U. S. 253, 7 Sup. a. 873, 30 L. Ed. 
914; Wolfe v. Insurance Co., 148 U. S, 389, 13 Sup. Ct. 602, 37 L. 
Ed. 493; Horne v. George H. Hammond Co., 155 U. S. 393, 15 Sup. 
Ct. 167, 39 L. Ed. 197; Cooper v. Newell, 155 U. S. 532, 15 Sup. Ct. 
355, 39 L. Ed. 249. Such a one was held to be sufflcient in Gassies 
v. Ballon, and was so recognized in Dred Scott t. Sandford, which 
hâve not been either expressly or impliedly overruled as to this. De- 
murrer overruled. 



MORTON TRUST CO. v. NEW YORK & O. R. CO. et al. 

(Circuit Court, S. D. New York. December 4, 1900.) 

Fédéral Courts— Plea to Jurisdiction— Défendant to Bill in Interven- 
tion. 

Where a creditors' MU In a fédéral court against a corporation showed 
the requisite facts to give the court jurisdiction, a creditor who is sub- 
sequently brought in as a défendant to an intervenlng bill for the fore- 
closure of a mortgage on the property of the corporation, which Is in 
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< thé hands of the receiver, cannot attrick the jurisdiction by a plea alleg- 
ing that the original suit was broiJght by collusion between eomplainant 
and thô corporation in procurlng tbe assignaient of the daim to eom- 
plainant in order to give the coùii: jurisdiction, when it is not shown 
that the intervener was a party to such collusion. 

In Equity. On plea to bill in intervention. 

Henry L. Stimson, for Morton Trust Co. 
Frank E. Smith, for Henning, 

WHEELER, District Judge. This is an intervention by Ieave of 
court; by foreclosure in a creditors' suit in which the dépendant John 
Jm Henning, a creditor, bas been made a party, and has been heard 
on his plea to the jurisdiction set down for argument. The sub- 
stance of the plea is that the bpndholders and othèrs interested pro- 
cured and assisted the ereditor in the Original bill, Alanson T. Enos, 
a citizen of New Jersey, to buy a claim against the railroad company 
of less than f 2,000, and to get it ïnto a judgment for more, and to 
bring the bill, and hâve the recéïver appointed, and: 

"(14) That said Enos, in taking an assignment of the said claim against 
said railroad company, and in bringing suit èhereon as aforesaid, acted in 
collusion with the railroad company, its offîcers and directors, and with 
said banking flrms; and the purpose of said parties in causing said claim 
to be assigned to said Enos, and in bringing suit thereon in the city court 
as aforesaid, was to create a cause o£ action or suit against said railroad 
company which should be within the jurisdiction of this court, and not to 
assert or enforce the rights of said Enos as a creditor, to the end that a 
receivership of said railroad property and the foreclosure of the mortgages 
might be had in this court." 

The jurisdiction was.good on the face of the original bill, and 
the receivership is to be, of course, taken to hâve been proper and 
correct. This party could make no objection to being brought in, 
except such as would apply to the propriety of bringing him as a 
party to the cause in the situation in which it actually was when he 
was made to corne in. The Morton Trust Company is the only party 
plaintiff in the foreclosure, and it could proceed for that purpose in 
no other way. Its motives in becoming a party are not impeached 
by the plea, but only those of others interested. It is suggested that, 
as jurisdiction hère must be shown, the failure to include the motives 
pfthe trust company with those alleged to be improper does not 
affect the suffleiency of the plea. But jurisdiction was shown before, 
and the office of the plea was to take it away, and if it omitted what 
was essential for that purpose it would be bad. If the motives of any 
party would be essential to defeat the apparent jurisdiction as to 
Henning, they would be those of the trust company, and, as they 
are not impugned, the plea, apparently, must be held bad. Plea dis- 
allowed. 
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HEDLTTND v. DEWEY. 

(Circuit Court, N. D. Illinois, N. D. October 29, 1900.) 

No. 25,142. 

Banks— Stockholder's Liability — Transfer of Stock— Equity— Adéquats 
Remedy at Law. 

In an action in equity to cancel a transfer of stock as fraudulently 
made by défendant to avoid a stockholder's liability, and for a decree 
against défendant for an assessment on the stock, a demurrer to the bill 
because plaintiff had an adéquate remedy at law by ignoring the transfer 
and suing défendant as aetual owner "will be overruled, since the plain- 
tiff is entitled to the relief prayed for, which could not be had at law, 
though such relief be only a technical advantage to plaintiff. 

Prussing & McCulloch, for complainant. 
Wilson, Moore & Mcllvaine, for défendant. 

KOHLSAAT, District Judge. This is a suit in equity, brought by 
the receiver of a national bank against a former stockholder of said 
bank to recover unpaid stock liability upon the ground that the trans- 
fer by défendant of said stock prior to the receivership was fraud- 
ulently made for the purpose of avoiding such stock liability. The 
prayer of the bill asks a cancellation of said transfer, an entry of said 
stock upon the books of the bank in the name of défendant, and a 
money decree against défendant for the amount of the assessment 
against said stock. Défendant demurs on the ground that, inasmuch 
as said receiver can ignore the fraudulent transfer, and sue défendant 
at law as the aetual owner of said stock, the technical équitable relief 
prayed for would, if granted, be useless and unnecessary. For this 
reason défendant insists that an adéquate remedy at law exists, and he 
should not be deprived of bis right to a trial by jury simply by reason 
of technical relief sought by this proceeding in equity. ï am of the 
opinion that, as the bill asks for relief to which complainant is en- 
titled, and which cannot be granted at law, équitable jurisdietion must 
be entertained, even though such relief may, as a matter of fact, be 
only of technical advantage to complainant. The demurrer is over- 
ruled. 



NEWTON v. WOOLEY et al. 
(Circuit Court, E. D. Arkansas, W. D. December 31, 1900.) 

1. Sfectfic Performance — Grounds of Remedy — Contract fok Sale of 

Stock. 

A court of equity may decree the spécifie performance of a contract for 
the sale of stock in a corporation, where such stock cannot be purchased 
in the market, and lias no market value. 

2. Same — Paroi. Evidence to Vary Contract. 

In a suit for spécifie performance of a written contract, paroi évidence 
Is admissible on behalf of the défendant to show that the contract does 
not express the aetual agreement of the parties, but that an important 
provision was omitted through mistake. 
8. Same — Nature of Remedy— Equities of Parties. 

Spécifie performance of a contract cannot be demanded as a matter of 
absolute right, but rests in judicial discrétion, to be exercise»} according 
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to settled principles of equity, but always with référence to the facts of 
the case; and where a contraet as written is unconseionable, and Its 
spécifie enforcement under existing circumstances would be inéquitable, 
and work hardship to the défendant, its performance will not be decreed. 

In Equity. Suit for spécifie performance of a contraet. 

This is a bill for spécifie performance of the following contraet: "This 
mémorandum of agreement, made and entered into this day by and between 
J. N. Wooley, party of the first part, and Charles M. Newton, party of the 
second part, witnesseth: That whereas, the party of the first part is now 
the owner 6f a sawmill and a railroad or tramroad running from a switch 
on the Iron Mountain Railroad known as "Wooley No. 2'; and whereas, said 
party of the first part contemplâtes turning his sawmill into a stock company 
with a capital stock of not lésa than $25,000, and also changing his said rail- 
road or mill tramroad into a railroad corporation under the laws of Arkansas, 
running from said switch of Wooley No. 2 to the town of Lonoke, Arkansas, 
and then on, say, to some point beyond Lonoke, Arkansas; and whereas, said 
Newton is about to undertake to assist said Wooley in securing money to 
equip said railroad, now said parties hereby agrée to the following: The 
party of the first part agrées to incorporate said milling company under the 
laws of Arkansas with a capital stock of not exceeding $25,000. (2) The 
party of the first part agrées t.o incorporate a railroad under the laws of Ar- 
kansas, which shall begin at a point at Wooley station No. 2, and run first 
to Lonoke, Arkansas, and on beyond if the parties in interest shall so déter- 
mine; but said line is to be completed from Wooley No. 2 to Lonoke, Arkan- 
sas, first, and is to include the line, ties, rails, etc., now owned and used by 
said Wooley. (3) The said Wooley is to grade and prépare the roadbed from 
Wooley No. 2 to Lonoke, and hâve the same ready for the rails, as soon as 
convenient. (4) The party of the second part agrées to undertake to procure 
parties who will sell rolling stock for said road, to be delivered as soon as said 
road is ready for same, of a quality and at a fair market value satisfactory to 
said Wooley. (5) The said Wooley agrées that he will exécute a first mort- 
gage on said road, ties, iron, rolling stock, and franchise to secure payment of 
the pùrchase money for said rolling stock; also to include in said mortgage ail 
his right, title, and interest in ail lands adjacent to said road, which land is 
estimated at 4,000 acres, niore or less; said pùrchase money to be paid in 

equal annual payments, with interest at per cent, per annum. (6) 

The said Wooley is to receive for his interest in said railroad the sum of $20,- 
000 of preferred stock (if the same can be lawfully issued) with six per cent, 
annual dividends gtiarantied; or, if said preferred stock cannot be lawfully 
issued, then $20,000 bonds. The remainder of stock issued shall be equally 
divided between said Wooley and said Newton, and the stock so issued to 
said Newton shall be in lieu of ail compensation for ail services which said 
Newton may hâve performed. Preferred stock shall not vote. (7) The said 
milling corporation shall guaranty the interest on the pùrchase money for a 
period of not exceeding five years. Chas. M. Newton. 

"J. N. Wooley. 

"This 16th day of October, 1897, at Little Bock, Ark." 

The bill allèges the exécution of the contraet, and that on February 2, 1898, 
the défendant Wooley organized the railroad corporation, issuing $26,900 of 
capital stock, of which défendant received $23,000 and $3,900 was issued to 
other incorporators, complainant not receiving any of the stock; that com- 
plalnant made the financial arrangements contemplated by thé contraet, and 
has at ail times been able and willing to comply with ail the stipulations of 
the contraet binding upon him, but that défendant has wholly f ailed and re- 
fused to comply with his part thereof, or to issue to complainant any of the 
stock in the railroad corporation to which he ls entitled. It is further chargea 
that the stock of the corporation ls not for sale upon the market; that it is not 
salable in the market, and its value is entirely prospective, depending upon 
the future development of the country through which it runs for its value, 
and it will soon be of great value. The prayer of the bill Is that the défendant 
Wooley be required to assign enough of his stock to make complainant the 
owner of half the capital stock of the railroad corporation. The answer ad- 
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mlts the exécution of the contraet, but charges that it does not contain ail 
the terms of the agreement, which were that, in addition to complainant pro- 
curing parties who will sell rolling stock for said road on crédit, he was also 
to procure parties who would sell the rails, bolts, and spikes on crédit at the 
fair market value, or that complainant ■would furnish the funds necessary 
to procure the same, but which provision was omitted from the contraet by 
mistake of the scrivener who prepared the contraet, and was not noticed by 
either of the parties until a short time before the institution of this action; 
that complainant was unable to secure the iron for the road, and went out 
of the enterprise. 

The évidence shows that the défendant Wooley was the owner of a sawmill 
at Wooley No. 2, in Lonoke county, Ark., and of a railroad from the sawmill 
extending about seven miles towards the towh of Lonoke, which was used as 
a log road; and he desired to extend the road to Lonoke, where it would con- 
nect with a trunk Une. He had the right of way and the means necessary 
to grade the roadbed and procure the ties, but he had not the means to pur- 
chase the rails, iron, and rolling stock necessary to complète the road. The 
rails and iron not being purchasable on crédit, he entered into negotiations 
with complainant, who was a broker in the city of Little Rock, to secure them 
for him on crédit, or else obtain a loan of the money to purchase the same, 
which would require about $11,000; the rolling stock, which would cost about 
$3,000, being easily obtainable on crédit. The complainant immediately en- 
tered into extensive correspondence with dealers in thèse materials, attempt- 
ing to get the rails and rolling stock on crédit. The negotiations between 
complainant and Wooley had been verbal until the 16th day of October, 1S97, 
when they called on defendant's solicitors, and had them prépare the contraet. 
Mr. Blackwood, the attorney of the défendant, dictated it to his stenographer, 
who afterwards transcribed it, and then the contracting parties called for It 
on the same day, and the clerk handed It to them, Mr. Blackwood, the attor- 
ney, being absent, and not having read it. It was signed by the parties, 
who supposed it stated the agreement entered into between them correctly. 
Complainant continued to make efforts to secure the iron and rolling stock 
on crédit, but failed to flnd any person willing to sell the rails and iron on 
crédit, or furnish the money necessary to purchase them, but succeeded in ob- 
taining an offer to sell the rolling stock on crédit. In ail of his correspond- 
ence, before as well as after the exécution of the written contraet, complainant 
negotiated for the rails as well as the rolling stock. Complainant positively 
insists that the written contraet expresses the exact terms of their agreement, 
while défendant Wooley is equally positive that it does not, and that it 
should hâve included an obligation on the part of complainant to procure the 
rails as well as rolling stock. From a careful review of the évidence and the 
actions of the parties immediately before and after the exécution of the con- 
traet, the court finds that issue in favor of the défendant, and that the verbal 
agreement of the parties included the rails and iron, and was omitted from 
the written contraet by mistake. The corporation to construct and operate 
the railroad was formed by the défendant and certain other parties under the 
laws of the state of Arkansas, and complainant was to be one of the incorpo- 
rators, and each was to be the owner of one-half of the common stock. Mer- 
chants at Lonoke, who were anxious to see the road built, also became sub- 
scribers for some of the stock, expecting to pay their subseriptions; and also 
that complainant would pay his subseription in cash at the face value of the 
stock. Complainant failing to secure the iron, the Lonoke stockholders asked 
him about paying for the stock, and upon his refusai to talk about the matter 
to them they declined to remain in the proposed corporation, which had not 
yet been incorporated, unless complainant would either pay his subscription 
in money or withdraw; whereupon complainant withdrew from the corpora- 
tion, and thereupon it was incorporated under the laws of the state, he not 
appearing as one of the incorporators or stockholders in the articles of incor- 
poration as filed In the office of the secretary of state. The other incorpo- 
rators paid their subseriptions in money, défendant Wooley receiving for his 
road $23,000 in stock, and also advancing of his own money $9,012.62, the other 
subscribers advancing $5,780.12 in money and materials in addition to the 
amounts paid by them for their stock; and with this money the rails and Iron 
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were bought and the jpafl bullt No preferrefl #pcfe or bonds were ever !»■ 
suécf by the corporatipnôr ^Vooley •for his road, but only the common stock. 
Idortgages were exècnted by tfae railroad company for the money loaned and 
materais furnished by the parties, which are the only liens now on the road. 

Rose, Hemingway & Eose, for complaisant. 
Blackwood & Williams and J. W. Housç, for défendants. 

TRIËBÉJR, District Judge (after stating the facts). It is insisted 
that a court of equity has no jurisdiction to decree the spécifie per- 
formance ôf a contract for the sale or délivery of corpbrate stocks, 
but that the remedy is exclusively at law in an action for damages 
sustained by reason of the breach of the contract. Wbile it is true 
that, as a raie, the remedy for failure to deliver stock is at law for 
damages, there are exceptions to this rule. One of the exceptions is 
where thë, value of the stock is not easilyÇscertainabie, or the stock 
is not obtainable on the market at ail. m suck case a court of equity 
may decree spécifie performance. 1 Cook, Stock, Stockh. & Corp. 
Law, 338, whére the àuthorities are Collëcted. In the case at bar 
it is allegéd and proven that the stock is not in the market, and that 
in fact it is nearly ail owned by défendant, so that complainant can- 
not obtain it in any other way than from the défendant For thèse 
reasons this plea cannot be sustained. 

The important question to be determined is, "Shall a, court of equity 
decree a spécifie performance upon the facts of this case?" Spécifie 
performance is not of absolute right, but rests entirely in judicial dis- 
crétion, to be exercised according tô settléd principles of equity, but 
al way s in référence to the facts of the case. Mr. Pomeroy, in his 
work on Equity Jurisprudence, says (section 400): 

"A contract may be perfectly valid and binding at law; lt may be of a 
class which brings it within the équitable jurisdiction, because the légal rem- 
edy is inadéquate; but if the plaintiff's conduct in obtaining it, or in acting 
under it, has been unconscientious, inéquitable, or characterized by bad faith, 
a court of equity will refuse him the remedy of a spécifie performance, and 
will leave him to his légal remedy by action for damages. It is sometimes said 
that the remedy of spécifie performance rests with the discrétion of the 
court, but, rightly viewed, this discrétion consists mainly in applying to the 
plaintiff the prinçiple, 'He who cornes into a court of equity must corne with 
çlean hands,' although the remedy, under certain cireumstances, is regulated 
by the prinçiple, 'He who seeks equity must do equity.' The doctrine, thus 
appiied, means that the party asking the aid of the court must stand in con- 
scientious relations towards his adversary; that the transaction from which 
his daim arises must be fair and just, and that the relief itself must not be 
harsh and oppressive upon the défendant. By yirtue of this prinçiple, a spé- 
cifie performance will ahvays be refused when the plaintiff has obtained the 
agreement by sharp and unscrupulous practices, by overreaching, by conceal- 
ment of important facts, evçn though not actually fraudulent, by trickery, 
by taking undue advantage of his position, or by any other means which are 
unconscientious; and when the contract itself is unfair, one-sided, unconscion- 
able, or affected by any other such inéquitable feature, and when the spécifie 
enforcement would be oppressive upon the défendant, or would prevent the 
enjoyment of his own rights, or would in any other manner work injustice. 
This application of the prinçiple, better, perhaps, than any other, illustrâtes 
its full meaning and effect, for it is assumed that the contract is not illégal, 
that no défense could be set up against it at law, and even that it possesses 
no features or incidents which could authorize a court of equity to set it aside 
and cancel it. Spécifie performance is refused simply because the plaintiff 
does not corne into the court with clean hands." 
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In Story's Equity Jurisprudence the Iaw is stated as follows: 

"In truth, the exercise of this whole branch of equity jurisprudence respect- 
lng the rescission and spécifie performance of contracts is not a matter of 
right in either party, but it is a matter of discrétion in the court; not, indeed, 
of arbitrary or capricious discrétion, dépendent upon the mère pleasure of 
the judge, but of that Sound and reasonable discrétion which governs itself, 
as far as it may, by gênerai rules and principles, but at the same time which 
withholds or grants relief, aceording to the circumstances of each particular 
case, when thèse rules and principles will not furnish any exact measure of 
Justice between the parties. On this account it is not possible to lay down 
any rules and principles which are of absolute obligation and authority in 
ail cases, and therefore it would be a waste of time to attempt to limit the 
principles or the exceptions which the complicated transactions of the par- 
ties and the ever changing habits of society may at différent times and under 
différent circumstances require the court to recognize or consider. The most 
that can be done is to bring under review some of the leading principles 
and exceptions which the past times hâve furnished, as guides to direct and 
aid our future inquiries." Section 742. 

In Willard v. Tayloe, 8 WaU. 557, 19 L. Ed. 501, Mr. Justice Field, 
speaking for the court, after carefully reviewing the authorities, says: 

"The discrétion which may be exercised in this class of cases is not an 
arbitrary or capricious one, depending upon the mère pleasure of the court, 
but one which is controlled by the established doctrines and settled prin- 
ciples of equity. No positive rule can be laid down by which the action of 
the court can be determined in ail cases. In gênerai, lt may be said that 
the spécifie relief will be granted when it is apparent from a view of ail the 
circumstances of the particular case that it will subserve the ends of justice; 
and that it will be withheld when, from a like view, it appears that it will 
produce hardship or injustice to either of the parties. It is not sufficient, as 
shown by the cases cited, to call forth the équitable interposition of the 
court, that the légal obligation under the contract to do the spécifie thing 
desired may be perfect It must also appear that the spécifie enforeement 
will work no hardship or injustice; for, if that resuit would follow, the court 
will leave the parties to their remédies at law, unless the granting of the 
spécifie relief can be accomplished with conditions which will obviate that 
resuit" 8 Wall. 567, 19 L. Ed. 504. 

See, also, Marble Co. v. Eipley, 10 WaU. 339-363, 19 L. Ed. 955; 
Nïckerson v. Mckerson, 127 IL S. 668-675, 8 Sup. Ct. 1355, 32 L. Ed. 
314; Hennessey v. Woolworth, 128 U. S. 438-442, 9 Sup. Ct. 109, 
32 L. Ed. 509; Randolph's Ex'r y. Quidnick Co., 135 U. S. 457, 10 Sup. 
Ct. 655, 34 L. Ed. 200; Manufacturing Co. v. Gormully, 144 U. S. 224, 
12 Sup. Ct. 632, 36 L. Ed. 414. 

In the last-cited case, Mr. Justice Brown, in delivering the opinion 
of the court, says: 

"Whether this contract be absolutely void as contravening public policy or 
not, we are clearly of the opinion that it does not belong to that class of con- 
tracts the spécifie performance of which a court of equity can be called upon 
to enforce. To stay the arm of a court of equity from enforcing a contract 
lt is by no means necessary to prove that it is invalid. From time immémo- 
rial it has been the recognized duty of such courts to exercise a discrétion; 
to refuse their aid in the enforeement of unconscionable, oppressive, or in- 
iquitous contracts; and to turn the party claiming the benefit of such con- 
tracts over to a court of law. This distinction was recognized by this court 
In Cathcart v. Eobinson, 5 Pet. 264, 276, 8 L. Ed. 124, wherein Chief Jus- 
tice Marshall says: 'The différence between that degree of unfairness which 
will induce a court of equity to interfère actively by setting aside a con- 
tract and that which will induce a court to withhold its aid is well settled. 
10 Ves. 292; 2 Cox, Ch. 77. It is said that the plaintiff must corne into court 
105 F.— 35 
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with cleàn hands, and that "a défendant may reslst a bttl for spécifie per- 
formance by showing that under the circumstances the plaintlff is not en- 
titled to the relief ne asts. Omission or mistake in the agreement, or that 
it is pncoascionable or unrea|3pnable, or that there has been a concealment, 
misrepresentation, or any unfairness, are enuimerated among the causes which 
will induce the court to refuse its aid.'" 144 U. S. 236, 12 Sup. Ct 637, 36 
L. EJd. 410, 

la the case at bar it was clearly the intention of the parties to re- 
quire complainant to flnd a party willing to sell on a crédit not only 
the rolling stock, which the évidence shows would not exceed in value 
$3,00fij, but the rails, spikes, and other iron necessary to build the 
road; and that the omission of this part of the agreement was an 
oversight on the part of the party who prepared or dictated the con- 
tract. It is unreasonable to suppose that any business man such as 
the défendant is shown to be by complainant would enter into such 
a contract unless he was of the opinion that it included the iron. 
The efforts made by complainant immediately before and after the 
exécution of the contract to secure the iron show that he considered 
that a part of his obligation. As was said by Judge Caldwell in de- 
livering the opinion of the United States circuit court of appeals for 
this circuit in Chicago G. W. Ey. Oo. v. Northern Pac. Ry. Co., 42 C. 
0. A. 25, 101 Fed. 792, "it is a canon in the interprétation of con- 
tracts that the practice pf the parties under them may furnish a solid 
basis on which their construction may rest." 42 0. C. A. 28, 101 
Fed. 795. While in an action on a contract paroi évidence might be 
inadmissible, in the absence of fraud, to show the intention of the 
parties to hâve been différent from what is expressed in the contract, 
the authorities above cited are conclusive that in an action for spécifie 
performance such proof may be considered by the court. The con- 
tract itself, if prepared as intended, is unfair, one-sided, and uncon- 
scionable, and for this reason a court of equity should hesitate to 
compel a spécifie performance. To grant the relief prayed for in the 
bill would certainly work an unreasonable hardship on the défend- 
ant. The property has been conveyed ; by défendant to a corpora- 
tion. He has received no preferred stock nor bonds for the f 20,000, 
which, under his contract, was to be superior to the common stock, 
but received only common stock at par for the real value of the prop- 
erty. Other parties hâve subscribed for some of the stock, and paid 
money for it, and that money was used to pay for some of the iron. 
If défendant is required to perform the contract, he must not only 
transfer to the complainant one-half of his own stock free from the 
$20,000 preferential stock or bonds which he was to receive, but he 
must also give him half of the stock subscribed and paid for by the 
other stockholders. Complainant would thus receive $13,450 of dé- 
fendants stock, free from the $20,000 preferential lien, and free from 
the lien which would hâve been given to the parties who furnished 
the material which was bought with the $3,900, money paid in by the 
other stockholders; while défendant would only receive for his prop- 
erty, which seems to hâve been valued by the parties at $20,000, 
$9,550 in common stock, — a little over two-thirds of what complain- 
ant would receive for procuring a party who was willing to sell $3,000 
worth of rolling stock on good security to be given by the corpora- 
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tion, which was to pay for the same when it matured. The court has 
no power in this action to compel the corporation to exécute to the 
défendant Wooley preferred stock or bonds for the $20,000 specifled 
in the contract, as the other stockholders of the corporation hâve 
vested interests in it which cannot be disturbed. Thèse stockholders, 
the évidence shows, objected to any stock being issued to complain- 
ant unless he wouki pay therefor in money, as they expected and in- 
tended to do. Complainant, whose name appeared as a subscriber 
and one of the original incorporators, when advised of this, withdrew 
his subscription; and in considération of his withdrawal the other 
stockholders remained in the corporation, and paid their stock sub- 
scriptions in money. While it is true that, as a rule, where the hard- 
ship has been brought upon a party by his own actions, such hard- 
ship is not a good défense to an action for spécifie performance if it 
is instituted by an innocent party, even this rule is subject to quali- 
fications. The thing contracted to be done must be "reasonably pos- 
sible" (Fry, Spec. Perf. § 258; Pom. Cont. § 187), and "not oppressive 
on the défendant" (Adams, Eq. pp. 183, 253; Shields v. Trammell, 
19 Ark. 51). In the opinion of the court, owing to the conditions ex- 
isting now, it is not "reasonably possible" to carry out this contract 
and enforce it specifically without being very oppressive on the de- 
fendant. A decree as asked by complainant would work a great hard- 
ship, and be very oppressive on the défendant, and for this reason 
complainant must be remitted to an action at law to recover the dam- 
ages sustained by him by reason of defendant's breach of contract. 
As défendant Wooley was guilty of gross négligence when he signed 
the contract, and somewhat at fault, he should be taxed with ail the 
costs of this proceeding. Let there be a decree dismissing the bill 
and taxing défendant Wooley with ail the costs of this action. 



MIDDLETOWN NAT. BANK OF MIDDLETOWN y. TOLEDO, A. A. & N. 

M. E. CO. et al. 

(Circuit Court, S. D. New York. November 27, 1900.) 

Judges— -Intebkst in Similar Questions— Extent of Disqualification. 

The fact that a judge déclines to pass upon the questions of law ralsed 
by a demurrer, because of his Personal interest In a possible controversy 
which may involve the same questions In a différent suit, does not affect 
his right or duty to hear other questions in the case, or to dispose of the 
question of costs, or other matters arising in interlocutory proceedinga. 

In Equity. 

On demurrer to the bill the following order was entered: 

The demurrers of the défendants to the bill of the complainant herein hav- 
ing corne up for argument bef ore me, and an order having been entered, dated 
September 28, 1900, directing the argument of said demurrers to be heard 
before some other judge, and granting leave to file an amended bill upon cer- 
tain terms therein stated: 

Now, upon motion of the défendants, lt is ordered that the sald order dated 
September 28, 1900, be, and the same hereby is, resettled so as to read as 
follows: 

"It is ordered that ail proceedings had before me in the above-entitled ac- 
tion be, and the same hereby are, vacated; and it is 

"Further ordered that the complainant, if so advised, hâve leave to file an 
amended bill within thirty days, upon payment of costs and disbursements to 
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the défendants, but ilôt Intfuâlng a docket fee; to be taxed by the clerk; and 
a copy of such amended: bffl is to be furnished to the solicitera for the défend- 
ants by the complainant." 
Dated November 26, 190Ô. 

Schuyler C- Capiton, for complainant. 

Arthur F. Cosby, Lucius H. Béera, and Charles N. Judson, for de- 
fendants. 

WALLACË, Circuit Judge. The order of September 28th wa£ 
granted by me as embodying my viewe expressed to counsel when they 
were présent before me July 24th. Thèse were, in brief, that the 
argument upon the demurrers should be treated as though it had 
neveir taken place, and the complainant, if so advised, should be per- 
mitted to amend its biUf'as authorized by equity rules Nos. 29 and 35. 
Detourrers having been interposed, and disbursements incurred for 
printîhg points and otisurwise, the terms to be imposed, the taxable 
eoets np to the time of the argument, should cover thèse disburse- 
ments. As thê argument isto be treated as though ït had never been 
had, thé docket fee taxable upon a hearing should not be allowed. 
The order was framed foi- the purposè of imposing thèse terms only. 
The circùmstance that I àm unwilling, because of my personal interest 
in a possible controversy in which similar questions may arise, to 
décide the law questions presented by the demurrers in the cause, does 
nôt in the least affect myduty to hear any other questions or dispose 
of any interlocutory proeeeding, and should not trammel my judicial 
action. It is possible that the order as read, may be capable of mis- 
cênstruetion; and I hâve therefore inade a new order, which I trust 
will remove any ambîgûity. 



COMMONWEALTH TITLE INS. & TRUST CO. v. BELL, Clerk. 

(Circuit Court, E. D. Pennsylvania. January 3, 1901.) 

Records of Fedehal Courts — Judgment Indices — Risht 6v Examinatiok. 

A corporation engagea in the business of insuring titles is entitled to 
. permission to inspeet the Judgment indices kept by a clerk of a circuit 
court of the United States, in relation to transactions which are at the 
time, depending, under proper régulations and restrictions. 
J. B. McPherson, District Judge, dissenting. 

See (C. C.) 87 Fed. 19. 

John G. Johnson, for complainant. 

Wm, M. Stewart, Jr., and James B. Holland, for respondent. 

DALLAS, Circuit Judge. A decree may be prepared and submitted 
drdering the défendant to permit properly authorized représentatives 
of the plaintiff to inspeet and examine the judgment indices and cross 
indices kept by the défendant as clerk of this court, in such way 
and manner as will enable the plaintiff to prosecute its business as 
an insurer of titles, but subject to the following restrictions, to wit: 
(1) The inspection and examination must in each instance relate and 
bë conflned to a transaction or transactions which at the time being 
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shall be current or depending; (2) they shall be made only at sucb. 
times and under sucb. circumstances as will not interfère with the 
clerk or his assistants in the discharge of their duties, or with the 
exercise of the right of any other person or persons to hâve access 
to said indices and cross indices. 

J. B. McPHERSON, District Judge, dissents. 



In re BUTLER'S ESTATB. 
(Circuit Court of Appeals, Second Circuit. January 4, 1901.) 

No. 46. 

Jcdombkts— Equitable Lien. 

Wliere a contracter had erected a building for which plaintiffs had 
furnished certain labor and materials, a promise by the contractor that 
ne would file a lien for the entire sum, and from the proceeds of any 
judgment thereon would pay plaintiff his claim, did not create an équitable 
lien in plaintiffs favor on a judgment on the mechanic's lien. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

George M. Pinney, Jr., and Aaron 0. Thayer, for appellants. 

Thomas S. Corey, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CUBIAM. This appeal is from an order of the district court 
for the Eastern district of New York which denied the pétition of the 
four appellants that they should be allowed an équitable lien upon 
a judgment upon a mechanic's lien which was recovered by the bank- 
rupts in the suprême court of the state of New York. In April, 
1899, the bankrupts, under the firm naine of Butler Bros., had par- 
tially completed for one Hartung a building for a hôtel upon land on 
Staten Island, in the construction of which the four appellants had 
furnished labor and materials to and for the bankrupts. The alleged 
foundation upon which the équitable lien of the appellants rests is 
that, more than four months prior to the date of the pétition in bank- 
ruptcy, Butler Bros, and the four appellants separately made a verbal 
agreement that Butler Bros, should file one lien for their own debt, 
which should include the amounts due from them to thèse subcon- 
tractors ; that this lien should be for their beneflt ; that the promisors 
would protect their interests; and that out of the proceeds of any 
judgment the four appellants were to be paid. The district judge 
found that "the conversations of the several petitioners with a mem- 
ber of the firm of Butler Bros, neither created a lien in favor of any 
petitioner, nor transferred any interest enforceable against the gên- 
erai creditors in bankruptcy." We agrée with the finding of the dis- 
trict judge. The conversations which the several petitioners narrate 
do not establish an agreement for a lien upon the judgment, but 
amount merely to a promise that Butler Bros, would pay the sub- 
contractors from the money to be received upon the judgment. For 
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âxamph?, the treasurer of the TottenviEe loimber Company testifies, 
m regard to the supposed contract, that, m his conversation with 
|sçael èutler the latter said "they wouljlmake an effort to get this 
money for ail parties interested; that they would put on a lien to 
cover the amount, and when they win the! case and get the money, he 
says, you will get your share." The other appellants and Israël 
Butler, when they use their own language and are not replying to 
leading questions, hâve the same vagueness as to the ternis of the 
undertaking or agreement. It was, at most, a promise to pay the 
four appellants from the proceeds of the judgment their debts against 
Butler Bros, for work and materials which had been placed upon the 
hôtel. This agreement created no lien upon the fund. Williams 
v. Ingersoll, 89 N. Y. 508; Christmas v. Russell, 14 Wall. 69, 20 L. Ed. 
762. The order of the district court is afflrmed, with costs. 



ATLANTA, K. & N. RY. CO. V. HOOPER. 

(Circuit Court of Appeals, Sixth Circuit. December 10, 1900.) 

No. 823. 

Appeal—Revehsal— Mandate— Volontaby Nonsuit. 

A mandate which, after ordering a reversai, contains a direction "to 
grant a new trial, to sustain the plea of * • • limitations, * * * 
and to enter judgment for the défendant," does not make a new trial 
compulsory, but merely allows plaintlff one if he desires lt, the further 
directions as to the plea and entry of judgment to govern only in case 
he elects to take a new trial; so that after the trial court, on réception 
of the mandate, has entered an order setting aslde the judgment there- 
tofore entered and granting a new trial, plaintiffi may take a voluntary 
nonsuit. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Alexander Smith, for plaintiff in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge. This is a suit brought under a statute 
of Tennessee to recover for the wrongful death of the intestate occa- 
sioned by the négligence of the railroad company. The case was 
before us on a previous occasion, and the facts and the décision of 
this court are reported in 92 Ped. 820, 35 C. C. A. 24. It was then 
held, reversing the judgment of the circuit court, that the amend- 
ment of the déclaration by substituting the father in place of the 
mother, as the party for whose benefit the suit was brought, so 
changed the nature of the action as to be équivalent to the bringing 
of a new suit, and that the question whether the suit was barred by 
the statute of limitations must be tested by référence to the time 
when the amendment was made; and, further, that, it appearing 
that the time prescribed for bringing the suit had elapsed prior to 
the amendment, the plea of the statute should hâve prevailed. The 
mandate sent to the court below, after ordering a reversai, contained 
a direction "to grant a new trial, to sustain the plea of the statute 
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of limitations to the déclaration as amended, and to enter judgment 
for the défendant." On the réception of the mandate, the circuit 
court, on the 2d day of May, 1899, entered an order setting aside the 
judgment theretofore entered, and granting a new trial, but at that 
time made no further order in exécution of the mandate. On the 
lOth of October following the plaintiff entered a voluntary nonsuit; 
whereupon the court, against the objection of the défendant, ordered 
that the suit be dismissed without préjudice, and that the costs in the 
case be taxed against the plaintiff and his sureties. To this order 
the défendant excepted, and the case is brought hère on another writ 
of error. 

The contention for the plaintiff in error is that the circuit court 
should hâve ordered that the defendant's plea of the statute of limi- 
tations be sustained, and entered judgment for the défendant in strict 
conformity with the directions of the mandate. The ground of corn- 
plaint is that, whereas the judgment directed by the court would 
hâve terminate v d litigation by settling the rights of the parties, the 
judgment actually entered leaves the plaintiff at liberty to prosecute 
a new action for the same cause. 

But we think the course taken by the circuit court was entirely 
proper. The directions of the mandate, when rightly construed, in- 
tended to award the privilège to the plaintiff of having a new trial, 
if he should désire it, and did not make it compulsory. If the plain- 
tiff should elect to take a new trial, then the further directions of 
the mandate would govern the court in its further proceedings 
thereon. Such provisional directions are not unusual in appellate 
courts, the object being to guide the court below in such further pro- 
ceedings as may be taken, and not to subvert the normal course of 
procédure. Under the statute of Tennessee (Code, § 4246), "the plain- 
tiff may, at any time before the jury retires, take a nonsuit or dis- 
miss his action as to any one or more défendants; but if the défend- 
ant has pleaded a set-off or counterclaim, he may elect to proceed 
on such counterclaim in the capacity of a plaintiff." And, at the com- 
mon law, the plaintiff may take a nonsuit before the trial begins, 
and in some jurisdictions at any time before verdict, and the right 
is the same, whether upon the flrst trial, or upon a new trial after 
judgment has been set aside and "held for naught," and such new 
trial ordered. 6 Enc. PL & Prac. 836, 838, 839, and cases cited. 

In the case of Gardner v. Eailroad Co., 150 U. S. 349, 14 Sup. Ct. 
140, 37 L. Ed. 1107, the plaintiff had brought suit in the state court 
for a personal injury, and had recovered judgment. The défendant 
removed the case to the suprême court, and that court, upon consid- 
ération of the évidence, held that the plaintiff had not made out a 
cause of action, and for that reason the judgment of the lower court 
was reversed, and a new trial granted. After the case had been 
remanded, the court below entered an order setting aside its former 
judgment, and ordering a new trial. Thereupon the plaintiff volun- 
tarily submitted to a nonsuit, and judgment was entered accordingly. 

The plaintiff having commenced a new suit in the fédéral court, 
one of the questions was whether he was barred by the détermina- 
tion of the facts and the judgment of the state suprême court in the 
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former action. After judgment, the case went to the suprême court 
of the United States, whère it was held that, by the reversai of the 
judgment of the lower court by the state suprême court, the matter 
was set àt large, and that, although the lower court had actually 
ordereda riew trial as directed by the suprême court, the plaintifl 
was at.liberty to disclaim the right to pursue it and to become non- 
suit, and thereupon to commence a new suit in any court having juris- 
diction. In the présent case this court did not assume the power of 
arbitrariîy compelling the plaintiff to go on with his suit after his 
judgment had been reyersed, but simply directed what judgment 
should be entered in case he elected to go on to a final détermination 
in the court below. Thjs is the reasonable construction of the man- 
date. The judgment of the circuit court is affirmed, with costs. 



CLARK v. CHICAGO, M. & ST. P. BY. 00. 

(Circuit Court, S. D. New York. NovembeT 19, 1900.) 

Référence— Stipulation for Costs— Mandate of Suprême Court. 

Provisions of a mandate from the suprême court, in relation to the 
costs of a case, do' not affect the right of a party to tax costs made on a 
référencé, in accordànce with a stipulation entered into betweén the par- 
ties béfore the hearing. 

On Objections to Taxation of Costs. 

See 20 Sup. Ct. 924; 25 Q. C. A. 120, 92 Fed. 968. 

Kellogg, Ross & Smith, for plaintiff. 
Peckham, Miller & King, for défendant. 

LACOMBE, Circuit Judge. The mandate of the suprême court cer- 
tainly has not eliminated the stipulation under which the parties be- 
gan their hearings before the référée. Either party was at liberty to 
insist upon the case being retained on the calendar and tried without 
the expenBe necessary to a trial by référée. Assenting to such a dis- 
position of it, both sides were free to make such arrangement as they 
saw fit as to how such expense should be provided for. They stipulated 
"that there shall be charged and taxed in favor of the prevailing 
party such reasonable referee's fées as the référée may décide to 
charge"; also that "the stenographer's fées shall be paid, half by 
each party, and that the, successful party shall tax its half as costs." 
There can be no possible doubt that, had the référée found in favor of 
the plaintiff the same amount as the suprême court has, he would hâve 
been entitled, under this stipulation, to tax the referee's and the half 
stenographer's fées. As to the other items in the bill, possibly this 
court will be conforming to what the suprême court wants to hâve 
done, if the plaintiff be allowed to tax one-sixth only. It is so ordered. 
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INTERNATIONAL CONTEACTING CO. T. McNICHOL. 

(Circuit Court, E. D. Peunsylvanla. January 3, 1901.) 

No. 112. 

1. Pleadinq — Affidavit of Défense— êufficiency. 

Act Pa. July 15, 1897, entitles a plaintif! to judgment on any portion 
of a claim as to which the affidavit of défense may be insufficient. Plain- 
tiff sued for breach of a contract under which défendant agreed to 
receive plaintiff's deliveries of gravel at the average rate of 1,000 cubic 
yards a day, in that he failed to take the full amount. Eeld that, where 
the affidavit of défense failed to négative any allégations of the com- 
plaint, but only contended for a différent measure of damages from that 
claimed, plaintiff was entitled to judgment on the pleadings for the 
amount recoverable under the proper measure of damages. 

2. Bbeach of Contract— Measdre of Damages. 

In an action for breach of a contract under which défendant agreed 
to take plaintiff's deliveries of gravel at the average rate of 1,000 cubic 
yards a day, the measure of damages for défendant' s failure to take the 
full amount is the costs and expense suffered by plaintiff by reason of 
such failure, with interest from the date when the contract terminated. 

J. K. Paul, for plaintiff. 

J. G. Johnson, for défendant. 

DALLAS, Circuit Judge. This is a motion for judgment to the 
extent to which the plaintiff avers that the affidavit of défense is in- 
sufficient in law. Act Pa. July 15, 1897. In so far as it is necessary 
now to state it, the contract sued upon provided for the delivery by 
the plaintiff, and acceptance by the défendant, of a considérable quan- 
tity of gravel, at an average rate of about 1,000 cubic yards per day. 
The plaintiff's statement allèges that it was prepared and ready and 
willing to deliver at the rate agreed upon as above stated, and that 
the défendant refused to receive at that rate, "but, on the contrary, 
did and would receive much less than 1,000 cubic yards per day, and 
during 117 days, during which the plaintiffs were engagea in deliver- 
ing material under the said agreement, did and would receive only 
83,016 cubic yards of material, instead of 117,000 yards thereof, as 
required by said contract." The pertinent part of the affidavit of dé- 
fense is: 

"I am further advised by counsel, and therefore aver, that, even if the 
plaintiff is entitled to damages by reason of my failure to receive the gravel 
at the rate of 1,000 cubic yards a day, it is only entitled to recover the addi- 
tional costs and expenses which it suffered by reason of my failure to take 
the full amount stipulated in the contract per day. and not to recover at the 
rate set out in its statement of claim." 

I am of opinion that the plaintiff is now entitled to judgment for 
that part of its claim to which the foregoing extracts relate, but that 
the measure of damages which is contended for by its learned counsel 
cannot be applied by this court in this case. The claim that the earn- 
ing capacity of the vessels engaged in the service of delivering the 
gravel should détermine the amount of the judgment to which the 
plaintiff is entitled is therefore overruled, and the measure suggested 
in the affidavit of défense is adopted, namely, the costs and expense 
suffered by the plaintiff by reason of the defendant's failure to take 
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the Ml amount stipulated in the contract per day. Àccordingly, judg- 
ment may now be enteredfdr the plaintiff for $4,103.12, that sum 
being alleged in the statement, and not denied in the affidavit, to be 
the amount of the actuàl expenses incurred by the plaintiff in consé- 
quence of the particular breach to which the présent motion is di- 
rected. 

(February 7, 1901.) 

When this case was beforè the court on a rule for judgment for 
want of a sufficient affldavit of défense, the question of interest was 
not discussed at bar, and was therefore left undecided. The respec- 
tive counsel hâve, however, since submitted their views upon the 
subject, and the point upon which they differ must now be deter- 
mined. For the plaintiff it is contended that interest from the date 
of the termination of the contract in question should be allowed as a 
légal incident of its right to damages. The défendant, on the other 
hand, insista that interest should be awarded only from the time 
when demand waa made for the correct principal sum, which, as he 
suggests, was not until the amended statement of claim was filed. 
In my opinion, the position of the plaintiff is the only tenable one. 
The right to compensation for the breach of a contract accrues when 
it is broken, and, if not then made, the delay must be paid for in 
interest. This is the ordiiiary rule, and the adjudications which seem 
to indicate that interest runs only from the time of demand rest, I 
think, upon the assumption that, in the cases in which they were 
made, the demand and refusai of payment ftxed the time of default. 
An assessment in accordance with this opinion may be prepared, and, 
if agreed to, may be filédj btherwise, it can be présentée! to the court 
for settlement. 
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(Ciretilt Court of Àppeals, Seventh Circuit January 15, 1901.) 

No. 455. 

1. Bill of Exceptions— Time for Settling— Pendenct of Motion for New 
Trial. 

When, by reason of a motion for a new trial or rehearing, or to set aside 
the Judgment, entered at the term when the judgment was rendered, the 
power of the court over the judgment is rètained, a bill of exceptions may 
be settled, or time glven for preparing it when the motion is overruled, 
whether at the same or a later term. 

8. New Trial— Procédure in Fédéral Codrts— Statb Practioe. 

Rev. St. § 914, does not require conformlty to the state practice by the 
fédéral courts in respect to motions for new trial or bills of exceptions, 
and, where a motion for new trial was flled and disposed of in accordance 
with a rule of court, it is immaterial that the requirements of the state 
practice were not obsèrved.i 

8. Master and Servant — Rules of Railroad Company — Evidence of 
Waivmr. 

A railroad company may waive any of its rules governing employés, and 
where, in an action by an employé for a Personal injury, it invokes such 
a rule, and its nonobservance by the plaintiff, as a défense, évidence Is 

t Conformlty tb practice In state courts, see notes to O'Connell v. Reed, 5 
G. 0. A. 594, and Nederland Life Ins. Co. v. Hall, 27 C. C. A. 392. 
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compétent to show that the rule was never observed by employés, nor ln- 
sisted on by their superiors, and the question of waiver Is one for the 
jury. 

4. Samb— Action for Injury op Servant — Evidence. 

In an action by a brakeman against a railroad company to recover for 
a Personal injury, where it is shown as a défense that at the time of the 
Injury plaintiff was not in the place required by a rule of the company, 
testimony of the division superintendent that he would discharge any 
employé who persistently violated such rule to his knowledge is not a 
statement of fact, and is incompétent to disprove a waiver of the rule by 
the company. 

5. Samb— Violation op Rules by Servant. 

Where the rules of a railroad company provided that brakemen should 
be under the direction of the conductor at ail times when on duty, and 
should remain at their post of duty at ail times unless excused by the con- 
ductor, and further provided that conductors on freight trains should re- 
quire their brakemen to be on top of the cars when ascending or descend- 
ing grades, it cannot be held as a matter of law that a brakeman violated 
his duty by being in the caboose, with the knowledge and acquiescence 
of the conductor, when the train was starting up a grade. 

6. SAME— CONTRIBUTORY NEGLIGENCE. 

Plaintiff, who was rear brakeman on a freight train, was in the cupola 
of the caboose when an engine which was to assist in pushing the train 
up a grade was negligently run against the caboose with such violence as 
to derail it, by which plaintiff was thrown to the ground and injured. 
Held that, conceding that plaintiff's duty required him to be on top of the 
cars, his remaining in the caboose was not négligence which contributed 
to his injury in a légal sensé, but was a mère condition of the injury, 
since the rule requiring him to be outside was not made for his protec- 
tion, and, under any ordinary circumstances, he would be safer inside the 
caboose than on top of the train. 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

The plaintiff in error, Hosea B. Tullis, employed as a rear brakeman upon a 
freight train of the Lake Erie & Western Railroad Company, going eastward 
on the night of February 10, 1895, was injured by the négligent management 
of a locomotive which was following the train for the purpose of pushing 
it over a steep grade up which it had started or was just about to start. 
The pusher ran against the caboose of the train with such violence as to 
throw it from the track. The plaintiff, who was at the time in the cupola on 
the caboose, observing that a collision was imminent, endeavored to escape 
through a side window, but was thrown by the violence of the shock upon the 
frozen ground, and seriously injured. The engineer whose négligence ls al- 
leged to hâve caused the injury being a f ellow servant, it was only by virtue of 
the act of the Indiana législature approved March 4, 18&3 (Sess. Laws 1893, 
p. 294), that the action could be maintained. The constitutionality of that act 
was denied in this case, but, upon certification of the question by this court to 
the suprême court, has been established by the décision of that court. Tullis 
v. Railroad Oo., 175 U. S. 348, 20 Sup. Ct. 136. 44 h. Ed. 192. It now remains, 
therefore, to consider whether in the proceedings at the trial there intervened 
error for which the judgment should be reversed. The errors alleged and in- 
sisted upon relate to the exclusion and admission of évidence, and to the re- 
fusai of requests for instruction. 

The following rules of the company, under the titles quoted, were read in 
évidence: 

"Conductors Hâve Control of Their Men." 

"(90) Conductors bave full control of ail men placed under their direction, 
and will be held strictly responsible, with the men, for any violation of the 
rules and régulations, or the want of judgment and action in emergencies. 
They nrast know that their men are at ail times at their posts of duty. One 
man must invariably be kept on the rear car of every train while in motion, 



fi5Ô 105 FEDEH^L REPORTER. 

and on frelght trains one man must be kept on the forward end or on the 
; <?ngljaê, lp bad wèather. They must hâve in their possession at ail times the 
pfopër danger signais, ready for use in an èmergency. Passenger brakemen 
must take their position near the door, never using a seat when in use or 
needed by passengers, and must refrain from any diseussions or arguments 
wltû'the ppsengers." 

"Frelght Men on Top of Trains." 
"(93) Frelght conductors are expected to ride on top of the train as much as 
possible, where they can apply the brake if neeessary, and see that their 
brakemen do their duty. They must require ail the brakemen to be on top 
of the train at least one-half mile before arriving at and while passing ail 
stations and stopping places, descendirig or ascending grades, or at any point 
or time when extra précaution is neeessary to ensure saf ety." 

"For Brakemen — Brakemen Study Time Table." 

"(128) Brakemen are under the direction of the conductor at ail tlmes when 
on duty with their trains. They are expected to study and become familiar 
with the time table and the rules and régulations of the service." 

"(132) They must remain at ail tlmes at their post of duty, unless excused 
by the conductor, or another brakeman must perform his dutiesi" 

Addison 0. Harris, for plaintiff in error. 

W. H: H. Miller and John B. Çockrum, for défendant in error. 

Before WOODS and JENKESTS, Circuit Judges. 

WOODS, Circuit Judge, after makïng the foregoing statement, de- 
livered the opinion of the court. 

The spécifications of error relied upon ail dépend upon the bill of 
exceptions, and, it is insisted, cannot be considered because the bill 
was not signed, nor time for the préparation and filing thereof ex- 
tended, during the term at which the trial was had and judgment en- 
tered. It appears, however, that a motion for a new trial, and briefs 
in support qf it, were filed a f ew days before the close of the term. 
According to the docket entry, this was done in open court before the 
judge who prësided at the trial; bût it is stated in the bill of excep- 
tions that the motion and brief wefé filed in the clerk's office, and 
were not brought to the attention of the judge until an early day in 
the next term of the court. The briefs were filed in confonnity to the 
rule of court adopted oh September 27, 1892, to thé effect that ail mo- 
tions, demuryers; or exceptions thereafter filed should be supported by 
briefs filed |li#réwith in duplicate, of which the clerk should forthwith 
notify the adverse party, to whom fifteen days should be allowed for 
filing answeriag briefs, and that, if oral argument should be desired 
by either party, it should be asked a^ the time of filing briefs. Within 
the time allowed by the rule, but at the ensuing term of the court, 
the attorneys for the défendant in error filed in the clerk's office 
their answering brief on the motion for a new trial, and, neither party 
having asked an oral argument, the clerk carried the motion and briefs 
to the judge in chambers. A few days later the motion was overruled, 
exceptions allowed, and sixty days given the plaintiff in error in 
which to file a bill of exceptions, the: judge stating àt the time that, in 
his opinion, the exceptions and bill would be of no avail. The bill 
was prepared, signed, and filed within the time allowed, embracing 
amendments suggested by the attorneys for the défendant in error, 
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who, however, objected to the signing of the bill on the two grounds 
that the court was then without power to sign a bill, and that the time 
for taking a writ of error had passed. While it is well settled that 
a bill of exceptions can be signed only at the term of court at which 
the trial was had and judgment entered, or within an extension of 
time then granted (Brooder Co. v. Stahl, 42 C. G. A. 522, 102 Fed. 590), 
yet if by reason of a motion for a new trial or rehearing or to set aside 
the judgment, entered at the term, the power of the court over the 
judgment is retained, a bill of exceptions may be settled or time given 
for preparing it when the motion is overruled, whether at the same or 
a later term (Woods v. Linvall, 1 C. C. A. 34, 48 Fed. 73, 4 U. S. App. 
45; Brockett v. Brockett, 2 How. 238, 11 L. Ed. 251; Railroad Co. v. 
Murphy, 111 U. S. 488, 4 Sup. Ct. 497, 28 L. Ed. 492; Smelting Co. v. 
Billings, 150 U. S. 31, 14 Sup. Ct. 4, 37 L. Ed. 986; Voorhees v. 
Manufacturing Co., 151 U. S. 135, 14 Sup. Ct. 295, 38 L. Ed. 101). "Un- 
til then the judgment or decree does not take final effect for the pur- 
pose of a writ of error" (Smelting Co. v. Billings); and until then 
there is no good reason for saying that the time for settling a bill of 
exceptions, the necessity for which could not be known sooner, had 
passed. This proposition is not affected by the fact that in the fédéral 
courts the ruling upon a motion for a new trial is discretionary, and 
not reviewable. It does resuit, however, from that fact that section 
914 of the Kevised Statutes of the United States does not require con- 
formity to the state practice in respect to motions for new trial or bill 
of exceptions (In re Chateaugay Ore & Iron Co., 128 U. S. 544, 9 Sup. 
Ct. 150, 32 L. Ed. 508) ; and it is immaterial to inquire whether, under 
the practice in the state courts, the filing of the motion in the clerk's 
office without calling it to the attention of the court would hâve been 
of no effect. Whatever might otherwise hâve been the proper prac- 
tice, the rule adopted by the lower court was intended to authorize the 
course pursued. The attorneys for the défendant in error filed their 
answering brief s without questioning that the motion had been regu- 
larly filed, and the court, without suggestion of a want of power, enter- 
tained the motion, and decided it on the merits. 

Bule 93 having been read in évidence, the plaintiff in error offered 
to testify that during the two years of his employment as brakeman 
upon the road of the défendant it was not required of any brakeman 
by any superior officer at any time to be upon the top of cars at any 
time between stations when going up or down grade, and testimony 
to the same effect from two other witnesses was offered, but upon 
objection was ruled out, on the ground, stated at the time by the court, 
that, this plaintiff having admitted that he signed a contract in which 
he agreed that he would study and abide by the rules on the time card, 
that made "a contract between him and the défendant, and, although 
every other man on the railroad may hâve disregarded the rule, he 
was bound by his contract to observe it." This was erroneous. It 
was within the power of the company to waive any rule of its own 
adoption, whether the employés' duty to obey it arose from express 
contract, or by implication from the mère fact of employment and 
knowledge of the rule. The testimony offered tended to show such dis- 
regard of the rule by the brakemen and officers of the company as to 
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tnakSélhe question of waiver one proper to be submitted to the jury. 
BàM&j Go: y. Baker, 63 IL S. App*553, 33 G. C. A. 468, 91 Fed. 224. 

! The' court, over objection, permittefl the division superintendent of 
the défendant, in response to the question whether, if the practice of 
violating rule 93 were brought to his attention, he would permit it, 
to answer: "If a man persistently violated that rule, I would order 
his discharge, if I knew it." This was not a statement of fact per- 
tinent to the issue, but rather a mère expression of opinion, which 
could be of no legitimate significance in the trial. 

The important, and, indeed, the controlling, question in the case is 
that of contributory négligence. Error has not been assigned upon 
the charge given by the court to the jury, but three requests for 
spécial instructions, it is insisted, were improperly refused. We 
hâve not made such analysis of thèse requests as to be able to say 
that they should or should not hâve been given. The first and second 
conclude with a deolaration that there had been no contributory négli- 
gence, when, perhaps, as in the third, the conclusion should hâve been 
left to the détermination of the jury. Without passing definitely upon 
the point, we deem it prqper, since the question must arise on another 
trial of the case, to say that we are unable to see just ground for at- 
tributing the in jury suffered by the plaintiff in error to his own fault. 
If he was bound by the rules to be on top of the car, and outside of the 
cupola, which was aboyé the roof of the car, it was not by any rule 
diréètly regulating his conduct, but by inference from the rules pre- 
scribing the duties of conductors. He was, by an explicit rule, "under 
the direction of the conductor at ail times when on duty," upon a train. 
For brakemen this rule, for manifest reasons, had precedence of ail 
others; and when, with the knowledge and acquiescence of the con- 
ductor, the plaintiff in error was in the cupola, just as his train ap- 
proached or was starting up the grade, it is not to be said, as matter of 
law, that he was there in violation of duty. The conductor's authority 
to excuse him from remaining at the post of duty is expressly recog- 
nized in rule 132, and we cannot agrée that nothing less than an ex- 
press instruction or command of the conductor could justify his prés- 
ence in the cupola. To say the most, it was a question for the jury. 
But even if he was wrongfully away from his post, how can it be 
said that he was thereby guilty of négligence contributing to the injury 
which he suffered? A collision, such as that which happened, was 
not likely to occur, and in respect to the dangers reasonably to be ap- 
prehended the cupola was a safer place than the top of the car. The 
requirement that brakemen should be on top of thé cars was not for 
their own safety, but rather for the better discharge of their duties 
upon an emergency. If in Railroad Co. v. Mansberger, 12 C. C. A. 
574, 65 Fed. 196, 24 U. S; App. 551, this court was right in saying that 
the position of the brakéman on a car, when by the rule then ap- 
plicable he ought to hâve been on the ground, "was a merè condition of 
the injury," and "not the immédiate cause of it, in a judicial sensé," 
it is difflcult to see how, in a more direct sensé, the position of the 
plaintiff in error in this instance could hâve been the cause of the in- 
jury. For the errors pointed out the judgment is rëversed, with direc- 
tion to grant a new trial. 
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O'SHEA v. NEW YORK, C. & ST. L. B. 00. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1901.) 

No. 653. 

1. Release— Joint Tort Feasors. 

The légal effect and opération of a release declaring that a person ln- 
jured by the joint négligence of two railroad companies has received 
full settlement from one of them for ail his injuries resulting from the 
accident in question is not affected by an expression therein excepting 
the other company. 

2. Evidence— Contradicting Written Instrument— Release. 

While one of two joint tort feasors can avail himself of a release of 
the other, and is therefore not a stranger to the release to that estent, 
he is a stranger to the instrument in the sensé in which the term is 
used in the rule that in a suit between a party to a contract and a stran- 
ger thereto neither is concluded by the writing, but either may contradict 
it by paroi évidence. 

In Error to the Circuit Court of the United States for the Northern 
District of Hlinois. 

Action by John W. O'Shea against the New York, Chicago & 
St. Louis Railroad Company. A verdict was directed for défendant, 
and plaintiff brings error. Eeversed. 

The plaintiff in error, who was the plaintiff below, brought suit to recover 
for injuries received While in the service of the défendant, the New York, 
Chicago & St Louis Railroad Company, owning and operating a railroad 
commonly known as the "Nickel Plate Railroad." At the time of the acci- 
dent, December 29, 1894, the plaintiff was riding upon one of the engines 
of the Nickel Plate Company, which was being run over the tracks of the 
Chicago, Burlington & Quincy Railroad Company. The latter company had 
erected a tower post in close proximity to the track, and as the engine 
passed this post the plaintiff was struck thereby and injured. The immédiate 
cause of the accident was the dangerous proximity of the post to the track, 
and the action proceeds upon the theory that, while the Chicago, Burlington 
& Quincy Railroad Company was primarily responsible, yet the défendant, 
the Nickel Plate Railroad Company, was also liable to him for the injury, 
in that it negligently allowed its engine to be operated upon tracks dangerous 
beeause of the proximity of the tower post. In addition to a plea of not 
guilty, the défendant filed a further plea that on the 23d of March, 1895, the 
plaintiff made claim against the Chicago, Burlington & Quincy Railroad Com- 
pany for his injuries, sustained by the joint ilegligence of the défendant and 
the Chicago, Burlington & Quincy Railroad Company, that such claim was 
duly paid and satisfied by that company, and that the plaintiff executed and 
delivered to that company a release and satisfaction for the claim, which 
is set out in hsec verba in the plea and is herein set forth at large. At the 
trial the supposed satisfaction or release was offered in évidence. It was 
upon the ordinary blank used by that company, and the following is a fac- 
similé of the original, the words erased being in print, and the words substi- 
tuted and interlined being typewrltten, the body of the document, stating 
the character of the claim and the amount received, being also typewritten: 
"Form 1,646. 

"The Chicago, Burlington & Quincy Railroad Company to J. W. O'Shea, Dr. 
7429 Ellis Ave., Chicago, Ills. 

"For amount agreed upon in fall settlement of ail claim, demands, or causes 
of action whatsoever which J. W. O'Shea may hâve or ever has had against 
the Chicago, Burlington & Quincy Railroad Company (but not the New York, 
Chicago & St. Louis Railroad Company) account of or growlng out of an 
accident which occurred at or near Loomis St. crossing of said railroad com- 
pany's tracks, Chicago, 111., on or about December 29th, 1894, at which time, 
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while on duty as switehman on a N. T., C. & St. L. train, said O'Shea was 
supposed to hâve bëeh struck and injùred by post of gâte tower. 
"In full settlement for any and ail Injuries resiilting from said acci- 
dent ...;.. .....i ;.:..;.. .viïV.V... i.tv.. ....;.. $1,200 00 

"Keceived of the Chicago, Burlington r& Quincy Railroad Company twelve 
hundred and oo/ioo doliars, in full payment of the above account. In con- 
sidération of the payment of said sum of money, I, J. W. O'Shea, of Chicago, 

■:;■■■' covenant never to sue 

in the cotraty of Cook and state of Illinois, ■ hereby romied roloaoo , and io r 

for any 
eveg dlBChargc the sâld Company of and 'fiwm - al i A manner of actions, causes 
of action, suits, debts, and sums of money, dues, claims, and demands what- 
soever, in law or in equity, which I hâve; ever had, or now hâve, against said 
company, by reason of any matter, cause, or thing whatever, whether the 
same arosé upon eontract or upon tort. , 

"In witness whereof I hâve hereunto set my hand and seal this 23 day of 
March, 1895. >-,..,; 

"[Signea] i J. W. O'Shea. [L. S.]" 

Under objection and exception, the court allowed paroi évidence of the 
negotiations which led up to the written agreement and of, the actual agree- 
ment said to hâve been made. The testlmony of the plaintïff, of Mr. Connell, 
the attorney, and Mr. Delano, the superintendent of freight terminais, of the 
Chicago, Burlington & Quincy ïtailroad Conipany, is substantially concurrent 
to the followMg effeet: That the plaintlff applied to Mr. Delano to know 
what damages the company would pay or what they were prepared to do 
for him. At flrst Mr. Delano sought to induce him to' make a settlement 
with the company which employed him, but the plaintlff persisted in desiring 
to know what the Chicago, Burlington & Quincy Railroad Company would 
do for him, and he flnally proposed that that company should pay him a sum 
of money, but that he would sign no release of aay kind for tt. After con- 
sultation with other officers of the company, Mr. Delano tolfi him that the 
company would pay him $1,200. What followed is thus stated by Mr. De- 
lano: "He said he wouldn't sign a receipt of any kind for that money which 
didn't leave him free to sue, I think was his expression, the Nickel Plate 
Company; and I told him that our counsel was willing to give him the money 
on that understanding, and thelast conversation I had with him prior to 
the final making out of the papers was to make an appointaient with him 
to meet him on a certain day, and go with him to our gênerai counsel's office, 
and there the money would be paid to him; and that time I gave him a copy 
of the standard form on which' receipts are taken for money paid in that 
way, so that he might understahd 'the thïng, and know what he would be 
expected tb sign when he camç to the final meetiûg. He bfoùght the form 
which I had let him hâve, and had made changes on it. Those changes were 
aceepted by our attorney." The plalntiff and Mr. Delano then repaired to 
the office of the gênerai counsel ,of the company, where they met Mr. Dawes, 
the gênerai counsel, and Mr. Connell, the attorney, wherë, the plalntiff object- 
ing to a form of instrument presented, but which does ' not appear in évi- 
dence, the attorney of the company dictated the form in Which the instru- 
ment now appears, and, upon its belng written out and exhfcitëd to the plaln- 
tiff, he said, "I am not gbing to sign that unless it 1$ ail right so that I 
hâve my right to recover in aï isuit against the Nickel Plate Company." This 
he repeated several times, and Mr. Delano, Mr. Dawes, and Mr. Connell ail 
assured Mm that was understood, and 'that the paper wbiild carry out his 
intentions, and his right to sue the Nickel Plate Company would be preserved, 
if he signed the document; that ail the company wanted -fras an agreement 
not to sue the company, leaving the plalntiff whatever rights he might hâve 
against the Nickel Plate. Company; that the $1,200 was to be paid for an 
agreement not to sue the Burlington Company; and thereupon the plaintiff 
read the whole of the paper, and signed and delivered it, aîïd. the money 
($1,200) was paid. " TJpori the conclusion of the évidence the Court directed a 
verdict for the défendant, which ruling, upon proper exception and assign- 
ment of errors, is hère for review. 
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Frank Hamlin, for plaintiff in error. 
William J. Calhoun, for défendant in error. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement of the 
case, delivered the opinion of the court. 

It is well settled that one injured by the act of several joint tort 
feasors may sue one of them, or any number less than the whole of 
them, or ail of them. It is also settled that as there is but one in- 
jury there can be but one satisfaction. If, therefore, the injured 
person receives satisfaction from one of the joint tort feasors, or 
exécutes a release, that satisfaction and release operate as a bar to 
an action against the others, because the cause of the action is sat- 
isfied, and no longer exists. With respect to a technical release 
under seal of one of several joint tort feasors, the law indulges the 
absolute presumption that the injured person has received full com- 
pensation, and is therefore barred of an action against the other 
wrongdoers. It must therefore be shown in such an action that 
the injured party has received such full compensation, or what he 
accepted as full compensation, or that he has released one ôf the 
wrongdoers by technical release under seal. The instrument hère 
in question is one under seal, and it may not be denied that some 
of the language therein contained indicates a complète accord and 
satisfaction for the injuries received by the plaintiff in error, while, 
on the other hand, there are expressions contained in it which indi- 
cate to the contrary. The flrst part of the document is in the form 
of an account or bill against the Chicago, Burlington & Quincy 
Railroad Company for the sum of $1,200 "for amount agreed upon 
in full settlement of ail claim, demand, or causes of action whatever 
which J. W. O'Shea may hâve or ever has had against the Chicago, 
Burlington & Quincy Railroad Company, » * * account of or 
growing out of an accident which occurred at or near Loomis St. 
crossing of said railroad company's tracks, Chicago, Ills., on or about 
December 29, 1894, at which time, while on duty as switchman on 
a N. Y., C. & St. L. train, said O'Shea was supposed to hâve been 
struck and injured by post of gâte tower. In full settlement for 
any and ail injuries resulting from said accident." The remainder 
of the document consists, first, of a receipt of the sum of money 
mentioned "in full payment of the above account." Then follows, 
"in considération of the payment of said sum of money," a cove- 
nant never to sue the. Chicago, Burlington & Quincy Kailroad Com- 
pany for any debt, claim, or demand whatever which O'Shea ever 
had or now has against that company, whether arising upon contract 
or upon tort. This document is an accord and satisfaction coupled 
with a covenant never to sue. There are upon the face of the paper 
certain indicia of an intention of O'Shea not to accept the sum 
stated in full satisfaction of his injuries. Thus, in the statement 
that it is for the amount agreed upon in full settlement of ail claims 
and causes of action against the Burlington Company, there fol- 
lows this expression, "but not the New York, Chicago & St. Louis 
105 F.-36 
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Eailroad Company." The agreement, is written upon pne.of the 
printed blanks of the Ellington & Quincy Company, which con- 
tains in print a gênerai release, and the words, "remise, release, 
and forever diseharge," are erased in red ink, and the words, "cove- 
nant never to sue," substituted, and the words, "of and from ail," 
are Bkewise erased, and the words, "for any," substituted. The 
inquiry naturally arises, if this document was designed as a full 
satisfaction for the injury, i; why should the New York, Chicago & 
St. Louis Eailroad Company be excepted, and why should a cov- 
enant not to sue be substituted for a technical release? It may not 
be denied, we think, that, if this agreement must stand as it was 
executed* the expression, "but not the New York, Chicago & St. 
Louis Eailroad Company" must be held to be of no force, being 
répugnant to the légal effect and opération of the instrument (Gun- 
ther v. Lee, 45 Md. 60; Delong v. Curtis, 35 Hun, 94; Seither v. 
Traction Co., 126 Pa. St. 397, 17 AtL 338> 4 L. R. A. 54), which dé- 
clares that O'Shea has receiyed full settlement for ail injuries result- 
ing from the accident in question. The oral testimony allowed at 
the trial, under objection of the défendant in error, clearly estab- 
lishes that it was not intended by either party to the paper that the 
sum of $1,200 should be paid to O'Shea in full satisfaction of his 
injuries, and that it was not intended by either party that the docu- 
ment which O'Shea was to sign should be anything more than a cov- 
enant not to sue the Chicago, Burlington & Quincy Eailroad Com- 
pany, that company being willing to give the sum stated in the 
paper as a considération for that covenant. In other words, the 
paper does not express the actual agreement of the parties. The 
question then arises wbether such oral testimony was admissible. 
We think that it was. The rule that "paroi contemporaneous évi- 
dence is inadmissible to cpntradict or vary the terms of a valid 
written instrument" was not -adopted because the document is under 
seal. That mode of attesting a written instrument as the deed of 
a party w$s employed because, at the time of its adoption, most men, 
even of the higher classes of Society, çould not wrïte. There is 
popularly supposed to be some spécial sanctity to a seal. It was a 
solemn and deliberate act of the parties, expressing their assent 
to the agreement declared in the paper sealed. The seal, now that 
men can write, bas not the sanctity and authority formerly given 
to it. See Lowe v. Morris, 13 Ga. 150. The rule was adopted "be- 
cause the contract itself is plainly and intelligibly stated in the 
language of the parties, and is the best possible évidence of the 
intent and meaning of those who are bound by the contract and 
of those who are to receive the benefit from it." Stackpole v. Arnold, 
11 Mass. 31. And this rule of exclusion is applied to simple con- 
tracts in writing to the same extent and with the same exceptions 
as to specialties or contracts under seal. Id. But this rule, as 
stated by Mr. Greenleaf on Evidence (section 279), "is applied only 
in [suits] between the parties to the instrument, as they alone are 
to blâme if the writing contains what was not intended, or omits 
that which, it should hâve contained. It cannot affect third persons, 
who, if it were otherwise, might be prejudiced by things recited in 
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the writings, contrary to the truth, through the ignorance, care- 
lessness, or fraud of the parties, and who, therefore, ought not to 
be precluded from proving the truth, however contradictory to the 
written statements of others." See, also, Whart. Et. 923. In a 
suit between a party and a stranger, neither is concluded by the 
contract, but either may give évidence differing from it. Lee v. 
Adsit, 37 N. Y. 78; McMaster v. Insurance Co., 55 N. Y. 222; 
Lowell Mfg. Co. v. Safeguard Fire Ins. Co., 88 N. Y. 591; Hankin- 
son v. Vantine, 152 N. Y. 20, 46 N. E. 292; Iron Co. v. Greene, 31 
C. C. A. 477, 88 Fed. 207; Eeynolds v. Magness, 24 N. C. 30; Dunn 
v. Price, 112 Cal. 46, 44 Pac. 354. 

The question then arises whether the défendant in error hère was 
a "stranger" to this agreement in the sensé in which the term is 
employed in the rule. It is true that the subject-matter upon which 
the agreement operated was the joint wrong of the two railway 
companies, and the défendant in error could avail itself of an ac- 
cord and satisfaction or release between O'Shea and the Chicago, 
Burlington & Quincy Kailroad Company. To this extent it may be 
said not to be a stranger to the matter, but it was no party to the 
contract, and was not bound by it. If the writing had been simply a 
covenant not to sue the Chicago, Burlington & Quincy Kailroad 
Company, would it not hâve been open to the défendant in error to 
prove that the paper did not express the truth; that what purported 
to be merely a covenant not to sue was, in fact, an accord and 
satisfaction for the injury? The estoppel must be mutual, and both 
must be bound or neither. If the right of a stranger to vary a 
written contract by paroi is limited to rights which are independent 
of the instrument (Wodock v. Kobinson, 148 Pa. St. 503, 24 Atl. 73), 
then it is clear that in the case supposed the défendant in error would 
be bound by the writing, although it did not express the agreement 
of the parties to it. It must be admitted that the authorities are 
not at one, and that the cases of Brown v. City of Cambridge, 3 
Allen, 474, Goss v. Ellison, 136 Mass. 503, and Kailroad Co. v. Sul- 
livan (Colo. Sup.) 41 Pac. 501, hold to the contrary, overlooking, 
we think, that the rule of exclusion does not apply between a party 
to the contract and a stranger, and improperly assuming that a joint 
tort feasor is a party to the contract. We are of opinion that the 
plaintiff in error should hâve been permitted to show the real agree- 
ment, and that the question should hâve been submitted to the jury 
whether the written paper expressed the actual contract of the par- 
ties. The judgment is reversed, and the cause remanded, with di- 
rections to award a new trial. 



§64 ( 106 B^SDBRAL RHEÇJRTEB, 



MAtÉ y. LAF^EfeiT. 
(Circuit Court, S* D.' New ïork. December 1, 1900.) 

1. ébs^BAO^S — PBRSQNS BOUND — ' CONTEMPOTt ABSOUS CONTHACTS CONSTBTTBD 

'Wliere an /agreement ; betwem défendant and the receiver of an in- 
_ solyent-"corppratjon, by which i défendant undertoolrto purchase the prop- 
" erty of the corporation, conteinplated and required défendant to comply 
with a second agreementj ë^ëcuted contëmporaneously between bond- 
hblderfi, by which they agreéd to deposit their bonds with a trustée, to 
.be delivéred to défendant for bJs use In pàying for the .property, the 
two contracta are to be construed togèther, and défendant, by becoming 
a party to one, became bound by the other, and may be sued by, the trus- 
tée for its bxeach in faîling to pay for the bonds received théreunder in 
aceortîance with its ternis. 

2. Same — Action for Breach — Défenses. 

In an action for breach of con tract in failing to retnrn or pay for cer- 
tain bonds delivered by plaintiff to défendant tp be used pj him in pay- 
ing for property of an insolvent corporation, an answer alleging the de- 
livery by défendant to plaintifE of a certiflcate of deposit for the bonds 
does not state a défense, it not being aUèged that the certificate was 
accepted in lieu of the bonds themselves. • 

AtLaw. On demurrer to answer. 

John A. Garver, for plaintiif. , 

Robert L, Harrison, for défendant, j ! , 

WHEELER, District Judge. This is an action founçîed upon writ- 
ten contracta, to which the defeadant hâs set upsepârate défenses, 
which hâve been demurred to. The defëjjdant's cbunsel, in argument 
says that, if the défenses are not good bï ,themsçlyë4|i 5i thé complaint 
does not state a good cause 6t action, and that à b^iï défense is good 
enough for a bad complalrit. , In common-law pleâdings { a demurrer 
reaches back to the flrst defèct. So^ àppfirently, wouîd a demurrer in 
code pleading, when such a pleading is allowed. According to the 
complaint the plaintiff h'ad in nia hands #8 trustée $24,000 of mortgage 
bonds and $6J000 of receiver',s' certificâtes of the Maritime Coal Com- 
pany, which w,as being foreclosed. The défendant and Thompson, 
the reCeiver, ehtered into an agreêment in writing, arranging for the 
purchase of.the property by the défendant at the foreclosure sale, 
which provided: ! , 

"(3) An agreêment between the holdersl of $24,000, par value, of the, said 
Maritime Coal Company bonds, and ot $6,000, par value, "p£ the said receiver's 
certiCcates, shall forthwith be entered intd, by which they sjaaïl agrée to de- 
liver the said banda and certifloates to William H. Maie, iof the city of New 
York, as trustée, for the purpose of deliverihg the same : ton said Lafiferty, or 
his assigns, upon receiving $25,000, par value, of flrst mortgage 5% flfteen- 
year gold bonds of a new corporation to be organized by the said Laff erty 
for the purpose of acquiring the said property of the Maritime Coal Com- 
pany. » * * The said Lafferty shall also, within the time hereinafter 
specified, pay to the said Thompson $5,000 in cash, and to the said Maie, as 
trustée, $22,000 in cash, or shall deliver to the said Thompson $5,000, par 
value, of the flrst mortgage 5% flfteen-year sinklng fund gold bonds, issued 
by the said proposed new company, as aforesaid, and to the said Maie, as 
trustée, $25,000, par value, of such bonds, upon receiving the said $24,000 
of the bonds of the Maritime Coal Company and $6,000, par value, of receiv- 
er's certificates held by the said Maie, as trustée." 
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And an agreement in writing was at the same time entered into by 
which the holders of the bonds and certiflcates agreed with each other 
and the trustée: 

"(1) The parties of the flrst part hereby deposit their bonds and receiver's 
certiflcates with the trustée, in trust to hold the same and délirer them to 
Herbert D. Lafferty, of Roanoke, Virginia, or his assigns, at any time within 
sixty days after the confirmation of the said sale, upon payment to the trus- 
tée of $22,000 in cash, or upon the delivery to the trustée of $25,000, par value, 
of 5% fifteen-year sinking fund gold bonds, forming part of a total authorized 
issue of $75,000, par value, issued by a corporation which shall acquire the 
property now owned by the said Maritime Ooal Company, and secured by 
a flrst mortgage upon ail the said property. * * * (2) In case the said 
property is purchased by the said Lafferty, or in his interest, the trustée 
shall deliver the said bonds and receiver's certiflcates to the said Lafferty, 
to be used by hira in paying for the said property, upon his giving a receipt 
to the trustée agreeing to return them or to deliver the said new bonds to 
him within sixty days after the confirmation of the said sale." 

And the plaintiff, as trustée, delivered the bonds and certiflcates to 
the défendant, who purchased the property at a sale, which was con- 
firmed; and, although more than 60 days from confirmation of the 
sale hâve elapsed, the défendant has not delivered the $25,000 of new 
bonds, nor paid the $22,000 to the plaintiff. 

The principal argument against the sufflciency of the complaint is 
f ounded upon the supposition that the défendant'» agreement was with 
the receiver, and that there is a total want of any contract and breaeh 
between the plaintiff and défendant. While the contract signed by 
the défendant runs to, and is signed otherwise only by, the receiver, 
it stipulâtes for this delivery or payment to the plaintiff, and for an- 
other contract between the plaintiff and other bond and certificate 
holders, also providing for such delivery or payment. Thèse contracta 
appear to hâve been simultaneous, and are to be construed together. 
The défendant, by becoming a party to the one which provided for the 
other, became holden to the terms of both, by which he was, if the old 
bonds and certiflcates were delivered to him, to deliver the new bonds, 
or make the payment to the plaintiff. Performance by the plaintiff 
and breaeh by the défendant appear to be well averred, and the com 
plaint appears to be sufficient. In his flrst separate défense the de- 
fendant has brought forward the second clause of the agreement be- 
tween the bond and certificate holders and the plaintiff as trustée, and 
set f orth the receipt executed by him to the plaintiff, which states that 
the bonds and certiflcates were received from the plaintiff by the de- 
fendant pursuant to the provisions of the agreement, which is set out in 
full, with an averment of failure of the receiver to enable the défend- 
ant to obtain a clear title, wherefore he was compelled to pay cash, 
instead of the securities, to complète the sale; "and that thereupon 
this défendant returned to the plaintiff herein certiflcates of deposit 
of the Atlantic Trust Company for $24,000, par value, of the flrst 
mortgage bonds of the Maritime Coal Company, and $6,000 of the re- 
ceiver's certiflcates of indebtedness." The obligation of the défend- 
ant was, if he should buy the property, as is made more clear by his re- 
ceipt when brought forward, to pay the $22,000, or deliver the bonds 
and certiflcates, to the plaintiff. If this défense was intended to 
amount to performance of the contract by delivery of the bonds and 
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certiflcatês back to the plaintif?, aocording to that alternative, it falls 
short in averring the return of a èertificate of deposit only of them, 
without averring that this certiflcate was what the défendant received 
of the plaintiff for them, or that the certiflcate of deposit of the securi- 
ties wâs accepted in place of the securities, or that the production and 
dèljvery of the securities, instead of the certiflcate of deposit of them, 
was waived. What is set up does not amount to full performance of 
either alternative of the defendant's agreement with the plaintiff. 
The residue of this and the whole of the other separate défense relate 
to the âlleged misdoings and shôrtcomings of the receiver, who had, 
howeyér, nothing to do with the delivery of the f 25,000 of new bonds, 
or the payaient of the $22,000, or the return of the old bonds and re- 
ceiver's certiflcatês to the plaintiff, if the sale was made to the défend- 
ant and confirmed according to the terms of the agreement, as set 
f orth in the complaint. The separate défenses, in this view, appear to 
be insufficient. Demurrer sustained. 
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(Circuit Court, S. D. New York. December 1, 1900.) 

Rbcovkht op Paymbnts— Mutual Mistake op Fact— Payment without Lia- 

BIMTT. 

Where a draft was by Its terms drawn agalnst a shlpment of flaxseed, 
and had attached a forged bill of ladlng and certiflcate of Insurance on 
the flaxseed, and the acceptauce by the drawees was also expressly 
agalnst theblU of ladïng and certiflcate of Insurance, both draft and 
acceptance were qualifled by the conditions so expressed, and the accept- 
auce' created no llablllty which could be enforced agalnst the acceptors.; 
hence a payment of such draft by the acceptors to an indorsee in order 
to dbtain possession of the blll of lading, before either had knowledge 
of the forgery, was one made under a mutual mistake of fact, and with- 
out llablllty, and the acceptors were entitled to recover back the money 
paid. 

At Law. Op demurrer to complaint 

Arthur J. Baldwin, for plaintiffs. 
Julien T. Davies, for défendant. 

WHEELER, District Judge. According to the complaint, John 
Glen, of New York, made a draft on the plaintiffs, of Hull, England, 
for £1,518. 8s. 7d. sterling, payable 60 days after sight, to his order, in 
London, to be charged "to the account of 8,417.50 bush. flaxseed," 
which was accompanied by a forged bill of lading of the flaxseed per 
steamship Buffalo from New York to Hull, and a certiflcate of insur- 
ance for $8,500. Glen indorsed the draft, and assigned the bill of 
lading, with the insurance, to the défendant, and upon présentation 
the plaintiffs accepted thus: 

"Hull, 2lst Nov.. 1898. 

"Accepted, payable at Lloyd's Bank, Ltd., London, agalnst Indorsed bills 
of lading for 8,417 bushels flaxseed per Buffalo, SS., at New York, and cer- 
tiflcate of Insurance, $8,500. Due 22nd Jan., 1899. 

"Fred. B. Grotian & Co." 
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Before the arrivai of the Buffalo, in order to get the bill of lading 
to obtain the flaxseed with, the plaintiffs paid the défendant $7,319.29, 
and took up the draft, which they demanded back from the défendant 
on learning, after the arrivai of the Buffalo, that the bill of lading 
was a forgery, and that there was no flaxseed to be drawn against. 
This suit is brought to recover that sum as money paid by mistake, 
and had and received to the use of the plaintiffs. 

The title to the property covered by the bill of lading accompany- 
ing a draft goes with the bill, but as security merely, while the bill is 
kept collatéral to the draft, and not brought into its terms, nor into the 
terms of its acceptance. Tilden v. Minor, 45 Vt. 196; Goetz v. Bank, 
119 U. S. 551, 7 Sup. Ot. 318, 3Q L. Ed. 515. Hère the property covered 
by the bill of lading was mentioned in the draft and in the acceptance, 
and affected their meaning. The draft was to be chargea to the ac- 
count of the flaxseed. The acceptance was not absolute, but was 
against the flaxseed and insurance. As the acceptance was qualifled 
by being against the bill of lading, the flaxseed, and the insurance, 
there would be no liability upon it without any of them. The forged 
bill of lading was as nothing. There was no flaxseed, and consequent- 
ly no insurance of any. The acceptance raised a new contract, by the 
terms of which the défendant could not hâve recovered upon it of the 
plaintiffs. Under a mutual mistake of fact, according to the com- 
plaint, the plaintiffs paid the money to the défendant without liability. 
It did not, and does not, appear to belong to the défendant. Demurrer 
overruled. 



NESTER et al. v. DIAMOND MATOH CO. (two cases). 

RIEDINGER v. SAME. 

^Circuit Court of Appeals, Sixth Circuit December 4, 1900.) 

Nos. 801-803. 

1. Logs and Logsing— Obstruction of Stbeam— Right op Privatb Action. 
A private action cannot be maintained to recover damages for the un- 
lawful obstruction of a river by log booms constructed near its mouth by 
défendant for its own use in connection with its mills, and which stopped 
the passage of ail logs floated down the river, where plaintiffs never made 
or attempted to make any use of the stream with which such obstructions 
interfered. 

8. Same. 

Plaintiffs during a number of years* placed logs in a stream, and allowed 
them to float down, mingled with those of other owners, until they were 
stopped by booms constructed near the mouth of the river by défendant 
for its own private use. The défendant passed the plaintiffs' logs 
through, sorted them, and placed them In side booms, from which plain- 
tiffs took them. Some structure was necessary to prevent ail the logs 
from floating out Into Lake Superior and becoming lost, and plaintiffs 
never made any arrangement to handle their own logs until after they 
had been passed through défendants gâtes and reached the mouth of 
the river. Held that, by voluntarily making use of the booms of de- 
fendant, they waived any right to recover damages upon the ground that 
such booms constituted an unlawful obstruction of the stream; nor could 
such an action be maintained beeause plaintiffs' logs suffered injury by 
reason of the unreasonable delay of défendant in passing them through its 
gâtes, the action being in tort, and not upon contract, implied or exprea*. 
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In Error to the Circuit Court GÎ'ihe Uùrted States for de Western 
District *of Michigan. 

This is an action in tort to recover damages allégea to haye been sustained 
by reason of an alleged unlawful obstruction maintained in the Ontonagon 
river, a navigable stream, wholly witbia the state of Miehlga,B,: whieh flows 
lnto Xake Superior. The déclaration contained several counts, and, in sub- 
stance, allèges that In the years 1890 to 1897, both inclusive, the plaintiffs 
placed In said river large quantities of *bine saw logs for the purpose of run- 
ning through and upon thè waters of stira" river, and rafting and towing them 
froih'tbe mouttt of said river, upon the -waters of Lake Superior, to their mills 
at ïfarega; that. the défendant, a corporation of the state of Illinois, was 
likewisè engagea in the business of lumbering upon said river, and had mills 
erectëd and in opération at and near/th'e rtiputh of said river, and "that the 
défendant wrongfùlly and tmlawfullycatisedto be put, placed, and maintained 
in said: j Ontonagon river divers obstructions tb the navigation thereof, to wit, 
columns of piles, jam piers, booms, logs, stones, timbers, and other hindrances, 
for thé purpose and with the design pf hindering, delaying, and obstructing 
the free and natural navigation on said Ontonagon river, and of hindering, 
preventing, and obstructing the plaintiffs 1 . in the navigation thereof, and from 
running, drlvlng, floating, and rafting th© said pine logs of thè said plaintiffs 
upon and through said Ontonagon river aforesaid, by means whereof the 
navigation of said river by the plaintiffs was impeded, hiadered, and ob- 
structed, * * * ' and delayed In the running, driving, rafting, and manu- 
facture ©f their said saw logs for long spâeés of time" ; ' that said logs, by 
reason of such delay and obstruction, were held back in thé river, and "be- 
came sap-rotten, worm-eaten, discolored, and otherwise greatly injured and 
damaged,*' whereby damage had been sustained to the extent of $150j000. 
The défendant pleaded the gênerai issue pf not guilty. To maintain the issue 
upon their 1 part- the plaintiffs gave évidence tendihg to show that prior to 
May, 1890, Thomas Nester, the husband of the plaintiff Margaret Nester, 
and the father of the other plaintiffs, was the owner of large bodies of pine 
lands and of logs and lumbering equipment, and was engaged in lumbering 
upon the Ontonagqn river and its tributaries, «nd of driving saw logs eut from 
his lands dowh'thè Ohttinagon to its mouth, whëre the lumber was made into 
rafts and towed to his saw mills; that- upon- the dëath of said Thomas Nester, 
May 12, 1890» the plaintiffs succeeded to; his business, and between May 12, 
1890, and the bringing of this suit in January, 1898, they had eut, hauled, and 
put in said river logs aggregating 160,000,000 feet; that in 1882 the défend- 
ant purchased from, Eich Bros, their saw mills and lumbering outflt on the 
Ontonagon river, ânfl from that time had conducted large lumbering opérations 
on said river and its tributaries, and manufactured their logs into lumber at 
their said two mills at the mouth of said river. The évidence tended to show 
that during the bwnership of said saw mill by the Rlch Bros, several piers, 
çpnsisting of cribs of logs, ifiiled with stones, had been placed in the channel 
of the river above the saw mills operated by them, and nearly two miles 
above the mouth of the river. Since the acquisition of said mills thèse piers 
hâve been enlarged and others constructed by the défendant r company. Thèse 
obstructions are, in the évidence, calléd "jarni piers." They.are 11 in number, 
and placed in Wear nèlghbdrhooa 'with ea,çh other in the çhannel of the river, 
and are so arrangea as, wlth tbë help of hpjoni gâtes extending across the river 
on the lower side df the row of piers furt^est down stream* to arrest aud hold 
back thè logs èomlng down stream. By ppening a boom gâte the logs are 
gradually sufferéd tb float pâst thèse J[am piers, and are sorted and guided into 
side booms constructed and maintained belpw by the défendant. This struc- 
ture thus arrests the masâ pf floating logs, anà enables thpse in control to sort 
them out ahdcolléct them in bporns apprqprte.ted to the several owners. The 
logs èf thé plaintiffs àridbf défendant,, tonner witb the logs of other own- 
èrs; côme dowû thè's^rêam in fi confusèd maés, and when the gênerai progress 
is arrested by thèse jam piërs the mass, ,^s stppped; the: jam at times filling 
the river back' for several miles. Therè was évidence tending to show that 
thèse piers wère loçated too near the ihputh p| the river, and as a conséquence 
there was not sufilcient ro*»m for side booms between them and the lake; that, 
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as another conséquence of such location, the opération of floating the logs 
through the jam piers and sorting gaps was much hindered by lake tides 
and winds, which caused at times a current up stream. ïhere was also évi- 
dence tending to show bad management and dilatoriness In the opération of 
letting down and sorting the logs, by which great delays occurred. In consé- 
quence of such improper location of the "jam piers," déficient storage room, 
and bad management, there were such delays in the delivery of saw logs to 
the plaintiifs as resulted in discoloration, sap-rotting, and other damage to 
their logs and business. The évidence tended to show that the Ontonagon 
river was navigable only in the sensé that it is suitable for the floating of saw 
logs and lumber. Its width at the point where the jam piers are standing is 
from 200 to 300 feet. There was some évidence to show that the original 
jam piers were constructed by a corporation known as the Ontonagon Boom 
& River Improvement Company, and that Kich Bros, controlled that corpora- 
tion. There was no substantial évidence showing any connection between 
the said boom company and the défendant Upon the contrary, it was shown 
conclusively that the défendant company had enlarged and continued to 
malntain the said jam piers since 1882, and that it had since exereised com- 
plète control over said piers and entire management of ail logs running wlthin 
"boom limits,"— a distance deseribed as extending some 10 miles above the 
jam piers. There was also évidence to show that the land on one side of the 
river below the jam piers belonged to the plaintiffs, and that their river bank 
had been used for a storage boom by the défendant under a contract made 
March 25, 1891, by which défendant undertook to sort and store the plain- 
tiffs' logs for a period of five years in considération of the use of said bank and 
land for that term. It was also shown that plaintiffs had provided no side 
booms either above or below the jam booms, and had no facilities whatever 
for holding or sorting their logs from the gênerai mass, and that they had 
continuously eut and floated logs down the river in expectation that they 
would mingle with the logs of défendant and others, and become a part of 
the mass held back by the jam booms, and would be let through as reached 
and sorted and boomed by the défendant, and that défendant had thus handled 
plaintiffs' logs without charge since May 12, 1890. There was also évidence 
tending to show complaints of dilatoriness and as to the location of the jam 
piers, but there was no évidence showing that plaintiffs had ever undertaken 
to sort or care for their own logs after they became part of the jam above the 
piers, or that they were ever in a situation to manage their logs after they 
reached the jam above the piers, or to store them after they should pass the 
boom gâtes, except such as was provided by the défendant. Upon the conclu- 
sion of ail the évidence the trial judge directed a verdict for the défendant 

T. E. Tarsney and F. O. Clark, for plaintiffs in error. 
E. H. Walker, for défendant in error. 

Before LTJRTON and DAY, Circuit Judges, and RICKS, District 
Judge. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

It is most manifest that the Ontonagon river is navigable only in 
a limited sensé. It is a highway, nevertheless, in which every man 
who has occasion to use it has equal rights, though its only practical 
use is that which it affords for floating logs to market. The plain- 
tiffs and the défendant, as well as other persons, were en.titled to 
put logs into the stream to be floated singly to their destination at 
the mouth of the river. Logs were thrown in indiscriminately, 
ownership being signifled by a brand on each log. When put in the 
river, they became a part of a gênerai mass, often fllling the river for 
miles, and the progress is that of those in advance. To separate 
them according to ownership, for either manufacturing at the mills 
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at thé mouth of the river, or for placing into rafts or otherwise con- 
tinuing their transportation, it was essentjial to the best interests qf 
ail that the floating logs should be arrested bef ore reaching the laké, 
and the logs separated according to ownership, and guided into 
booms, "«hère they could be stored for further transit or manufacture. 
John ï\ Rester, one of the plaintiffs, concèdes this most frankly, by 
sayinginhis évidence, that : 

"Piers located at some point were neceflsary to our Interests as well as the 
interests Of others, to drive logs down thë river. The objection to thèse plers 
1s their location. The real embarrassaient was the want of storage room 
between tiie piers and the mouth of thë rivet." 

It is clear that to make the navigable quality of this stream, short 
and narrow as it was, serviceable to log owners, it was almost essen- 
tial that the use of the stream should be regulated by a single hand. 
Still the plaintiffs had the same right with the défendant to con- 
struct jam booms and side booms by which their logs might be sepa- 
rated from the gênerai mass, and stored for use or transportation. 
That a multiplication of such facilitiés would injure rather than aid 
the gênerai interests is évident, for every such obstruction would 
necessarily retard for a time the gênerai movement of the whole mass. 
But the plaintiffs did not exercise thi» right by providing any facili- 
tiés whatever for the sorting or réception of their logs. That neither 
they, nor any other owner of logs, did so> is doubtless due to the récog- 
nition of the necessity for a single management in order to obtain the 
best results. That the management of sorting and booming facili- 
tiés, as well as the management of the running of the logs down the 
river, should be in the hands of persons not themselves interested as 
log owners, is évident; and the law of Michigan has accordingly 
provided for booming corporations, whose single duty and business 
shall be the control of the navigation of logging streams, by the con- 
struction and maintenance of facilitiés for the sorting and storing 
of logs for ail who choose to use them. The défendant was engagea 
in lumbering and manufacturing logs into lumber upon this stream. 
For its own purposes it improved the Ontonagon by dams and other 
devices, and constructed and maintaihed the jam booms in question, 
as well as extensive storagé booms below. It had an undoubted right 
to do this, provided its jam booms did not unreasonably obstruct the 
use of the river by others who did not care to avail themselves of the 
facilitiés furnished by it. That it was necessary to arrest the whole 
mass of logs for the purpose of obtaining and securing its own is 
évident from the nature of the navigation. This right, if reasonably 
exercised, would not be unlawful, whether exercised by a booming 
corporation or by an individual. Watts v. Boom Co., 52 Mich. 203, 
208, 17 N. W. 809. That the plaintiffs had an equal right to maintain 
such piers, and to arrest the progress of the promiscuous mass for 
the purpose of securing their own logs, must be conceded. That 
they had a right to construct booms for the réception of their own 
logs after reaching the moùth of the river must also be conceded. 
That the défendant, in blocking the entire channel with its jam 
booms, so that passage was impossible except as it should allow, 
thereby monopolized the stream and maintained an unlawful ob- 
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structura, may also be conceded. But the plaintiffs never did exer- 
cise their right to provide for tue sorting and storing of their own 
logs. If their logs had been permitted to go by, they would inevita- 
bly hâve gone into the open waters of Lake Superior. In this situa- 
tion, they put their logs into the river, suffering them to become a 
part of the mass of logs composing the great jam above the piers of 
the défendant. They made no effort to themselves assort their logs, 
and provided no side booms, either above or below the defendant's 
piers. They suffered the défendant to sort and store their logs in a 
boom provided by the défendant, and then aceepted them and pro- 
ceeded with their further transportation. This was the course of 
business from year to year for a period of seven years after the plain- 
tiffs succeeded to the business of Thomas Nester, who for many years 
before had had his logs handled in the same way. There was évi- 
dence of complaint from time to time of delays and of objection to the 
location of the piers where they were; but there was no évidence 
that plaintiffs ever demanded a right to pass their own logs through 
the jam boom, or that they had any way for saving them after they 
should pass through. We can but conclude, under the uncontradicted 
facts of the case, that the plaintiffs dealt with the défendant in re- 
gard to the sorting and storing of their logs, and recognized its 
right to handle them. Excluding considération of the évidence tend- 
ing to show a written spécial contract between the plaintiffs and the 
défendant, the only reasonable conclusion which a jury might draw 
from ail the other facts and circumstances in the case is that the 
plaintiffs intended to avail themselves of the piers and booms of the 
défendant for the arrest of their logs before they should reach the 
open waters of the great lake, and of the services of the défendant in 
letting them through the jam piers and boom gâtes, and in storing 
them, after being separated from the logs of others, in a boom pro- 
vided by the défendant, until plaintiffs should be ready to raft them 
to their own mills. Upon this state of facts the plaintiffs and de- 
fendant came into implied contractual relations, by which the one 
party delivered its logs to the other for a spécial service, and by 
which the other undertook to handle and care for the logs with rea- 
sonable dispatch and care. If the défendant had been an incorporat- 
ed booming company under the law of Michigan, the facts and cir- 
cumstances are such as would hâve subjected the plaintiffs' logs to 
the charges allowed by law to such companies, and placed them under 
its control and management until redelivered. Hall v. Boom Co., 51 
Mich. 377, 402, 403, 16 N. W. 770; Lindsay & Phelps Co. v. Mullen, 
176 U. S. 126, 146, 20 Sup. Ot. 325, 44 L. Ed. 400. It cannot be said 
that the plaintiffs were in any true sensé compelled to use the jam 
booms and storage booms of the défendant. They might hâve pro- 
vided their own facilities and taken care of their own logs, so far as 
that was consistent with the equal right of ail other log owners. 
This they did not do, and, because they chose not to provide their 
own means for sorting and storing their own logs, they were com- 
pelled to use the facilities and services of the défendant. In no 
other sensé was the use of the defendant's jam and storage booms 
compulsory. The conduct of the plaintiffs under the circumstancea 
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is Jtwaiter of any right to attack the means adôpted; by the défend- 
ant for handling and protecting their logs, as constituting an unlaw- 
ful obstruction of navigation. Having availed themselve» ©f those 
means, they are.estopped to maintain a private action based upon the 
unlawful eharacter of the means which they themselves hâve engaged, 
sanctioned, and licensed so far as they were able to do so. 

The obstruction of a highway by land or water is a public nuisance. 
Those who construct or maintain it are subject to indictment, and 
under somè circumstances an action at law for its abatement will 
lie. But no right of action by;a,anember of the community will lie 
which is not based upon a spécial in jury, differing in kindfrom that 
sustained by the gênerai public. A ditch acrossa public street is a 
public nuisance. But a party whose use of the street has not been 
hindered cannot maintain a private suit for damages. To sustain 
a private action the plaintiff musti show that he ihdividually has sus- 
tained some spécial injury as a conséquence of such obstruction. 
TJndoubtedly, if the plaintiffs hâve shown that they undertook to use 
the Ontonagon river for the purpose of driving their logs to market, 
and were prevented f rom passing down the river by obstructions 
blocking the whole channel unreasonably, an action for the damage 
due to such unlawful delay will lie* But there isi no évidence that 
the plaintiffs ever Were hindered in thé exercise of their légal right 
by the défendantes obstruction. In this respect the case isbroadly 
distinguishable from that of Watts v-, Boom Go., 52 Mich. 203, 17 
N. W. 809. The défendant in the case referred to was a booming 
company organized under the statute law of Michigan. It was au- 
thorized to construct and maintain ail necessary booms to aid in the 
driving of logs and rafts down the Tittabawassee river, provided such 
booms should be so constructed and used to allow, "as far as prac- 
ticable," "the free passage of boats,*vessels, logs and other floatables, 
along snch waters." Thè plaintiffs; logs were in a raf t under his own 
control and management, and nothing indicated any purpose to avail 
himself of the booms or other facilities provided by the boom Com- 
pany. There was évidence tending to show that the défendant had 
willfully and totally obstructed the entire channel jof the river with 
its piers and booms, and that suéh obstruction continued for an un- 
necessary and unreasonable time, and that the "plaintiffs were pre- 
vented from opening the piers or booms and breaking the jams by 
défendant," and thus were obliged to pass only when and as the de- 
fendant permitted. This delay undoubtedly constituted spécial 
damage; for the plaintiff in that Case was prepared to care for his 
own raft after passing the pier boom, and endeavored, in the man- 
agement of his own affairs, to pass on down the stream with his logs. 
In the case now before us it is not pretended that the plaintiffs' logs 
were separated from the logs of others. They were a part of the 
gênerai mass of logs held back by the jam booms of the défendant. 
In that condition they côuld not pass the jam boom until those in 
front had passed,.and could only be separated from others as they 
gradually went through the boom gâtes. The plaintiffs made no 
effort to pass their own logs through thèse gâtes, and made no de- 
niand that the jam should be broken or the gâtes opened, that they 
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might exercise their right of free navigation. The reason is plain. 
"Their logs were not held together in one raft, as in Watts v. Boom 
Co., cited above. They could only pass as they were reached in the 
gênerai movement of the confused mass. More than this; the plain- 
tiffs Lad no means for securing them after they should pass the jam 
and sorting gâtes. Without storage booms the logs would inevitably 
pass into the open waters of Lake Superior. Plaintiffs say, "Con- 
cède this to be so; it would not follow that they would thereby be 
lost." But, on this record, we must conclude that such a course 
would be most extraordinary, and the loss inévitable and practically 
total. That the loss of the plaintiffs' logs was prevented by the 
alleged unlawful structure of the défendant is the only conclusion 
which could reasonably be reached by the jury. How, then, hâve 
the plaintiffs shown any spécial injury to themselves? They hâve 
been benefited, not injured, and their action must fail. True, there 
was évidence of dilatoriness, and conséquent injury to logs froui 
being kept too long in. the water. But this sort of damage was less 
than the total loss which would hâve ensued but for the alleged un- 
lawful obstruction of the défendant, and damages due to simple négli- 
gence or breach of the implied contract to use reasonable care in the 
handling of the plaintiffs' logs cannot be recovered in a suit based 
wholly upon the theory that the défendant was maintaining a public 
nuisance. We do not wish to be understood as approving or sanc- 
tioning the method by which the défendant corporation has monopo- 
lized the navigation of the Ontonagon river. We entertain little 
doubt of the unlawful character of the obstruction it has so long 
maintained. Conceding this, what we hold is that the plaintiffs hâve 
so far sanctioned, employed, and benefited by the defendant's course 
as to make it highly unjust that they should in this form of action 
be suffered to recover damages which really arose from the dilatory 
conduct of the facilities which they had voluntarily availed them- 
selves of. The judgment must be affirmed. 
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(Circuit Court of Appeals, Sixth Circuit. December 4, 1900.) 

No. 842. 

1. Pkaud— Action for Deceit— Représentations Indtjcing Contract. 

Defendant's agent secured a contract from plaintiff to supply to de- 
fendant in the future a large quantity of rubber waste by representing that 
a competing company was "entirely out of business," and that défendant 
would thereafter be practically without compétition in the niarket, which 
would tend to reduce the priée of the article. The competing company, 
which held leases on the works of five constituent companies, did in faêt 
dissolve, but its constituent companies each thereafter operated its own 
works, and entered the market as a purchaser of waste; and the com- 
pétition thereby created cansed an advance in the priée to such an estent 
that plaintiff was compelled to pay more than he received for the rubber to 
fill his contract. Held, that the question whether the représentation made 
by defendant's agent was fraudulent depended on whether he meant 
plaintiff to understand that the five factories then operated by the com- 
peting company had gone out of business, which was a question of fact 
to be determined by the jury. 
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8. SÀM B7T .WAIVBB— PERFORMANCE OF CONTBACJC AFTER KNOWLEDGE OF FRAUD. 

',. "wherè a party who bas contr&cted tb sell and déliter a coïnmodity in . 
thfe future at a flxed price learhfl while the contraet is stlll to a large 
extent executory that représentations «f fact made by the other party, 
which induced him to enter into.the contraet, were false, he has his élec- 
tion to repudiate the contractât once, and sue for thè loss he has already 
ineurred, or to go on with it;, and, if, he continues performance and com- 
plète^ his deliveries thereundeir, he wa}Ve% the deceit and afflrms the con- 
tracta and cannot thereafter maintara an action for the deceit, even to the 
estent et recovering damages to the aimount of the loss ineurred before his 
knowledge that the contraet was not obligatory. 
8. Samb. 

It Isnot essentlal, to entltle a party to disafllrm a contraet on the 
ground that it was induced by fraudulént représentations, that the party 
making such représentations knew them to be false, but they are equally 
fraudulént if made wlthout knowledge of their truth, with the intention 
that they should be actéd upon; and hencethe party deceived is put to his 
élection wbether he wlll go on with the contraet on discovering, while it 
is still executory, that the représentations were in fact false. 

In En-or to the Circuit Court of the United States for the Eastern 
District of Michigan. 

This was an action for fraud and deceit in the procurement of a contraet 
for the sale of 250 tons of rubber waste, and for the recovery of the damages 
sustained by the plalntlff, Aaron Simon, in the exécution of the contraet. 
Upon the conclusion of the jplaintifi's évidence, the court directed a verdict 
for the défendant. This Instruction, as wé learn from the charge itself, 
was based upon two grounds: First, that the représentations which induced 
the contraet were either promissory in character or true in fact; second, that 
the contraet was still largely executory when the plaintiff acqulred full knowl- 
edge of the alleged false and deceltful représentations made to induce the 
sale, and with such knowledge proceeded to exécute it according to its tenus, 
and thereby walved the fraud and deceit for which he now sues. 

The évidence shows that the plaintiff had for many years been engagea In 
the business of buying old rubber boots and shpes, and selling same to manuf ac- 
turers engaged in the business of reclaiming, the rubber. For several years 
prior to 1895 the principal consumer of such rubper waste had been a company 
known as the Rubber Reclaiming Company of New York. This company had 
a New Jersey charter, under which flve subordinate corporations were shel- 
tered, the factories of each being leased to and operated by the dominating 
corporation. In 1894 the United States Rubber Company, another combination 
' of rubber manufacturing corporations, engaged also in the business of reclaim- 
ing rubber waste, and became a large competitor for such waste in the market 
Beside thèse two great customers, there were several small factories engaged 
in buying and reclaiming, but their compétition was of llttle or no Importance, 
as their capacity was small. In this condition of things, one William J. 
Rodenbach, the buyer for ail of the factories controlled by the United States 
Rubber Company, approached,the plaintiff and urged hlm to take a contraet 
to sell for the use of thè Goodyear Metalllc Rubber Company, one of the 
allied corporations bperating under the United States Rubber Company, several 
hundred tons of old rubber shoes and boots, dellverable in monthly install- 
ments. The plairitiff's évidence tended to show that Simon was reluctant to 
make so large a contraet, inasmuch as he carrled no stock, and would be 
obligea to send out agents and boy from collectors in order tb comply with its 
tenus. This reluctance was made known to Rodenbach. To overcome tiiis 
and induce plaintiff to contraet as deslrèd, the plaintiff testifled as follows: 
"He told me he wants to glve us a chance to make a few dollars this time, 
and there would be a good chance to make a dollar this time, because rubbers 
are going to be cheaper. He says, 'The sprihg is coming pretty near, and 
the Rubber Reclaiming Company is entirely out of business.' It means our 
best customer is,gone. And he wants me to enter into a large contraet for four 
or flve hundred 'tons for future delivery at a flxed priée. He told me that the 
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Rubber Rc-claiming Company was entirely out of business, and that the 
Goodyear Metallic Eubber Shoe Company, or the company Mr. Rodenbach rep- 
résentée! at the time, would be the only eonsumers of rubber. He told me at 
the office that, if we would buy any more lots of rubbers, he has got to buy 
them at a less price than he paid us, and then, If he bought in the city, he 
would not pay as much as he paid us. I asked him about the compétition 
In Cleveland and Buffalo, and he said he would avoid the compétition of 
Cleveland and Buffalo. He said, 'I did not come to rob you of your money.' 
He said the market would be a good deal lower, because nobody would be in 
the market for rubbers; there would not be any compétition at ail any more; 
they would be the only eonsumers. Q. How many times, in the course of the 
hour or hour and a half he was there in your office, did he tell you that the 
Rubber Reclaiming Company was entirely out of business? A. He told me 
that three times, anyway, in différent ways. He wanted to make a contract 
for either four or five hundred tons. Q. Did he say the Rubber Reclaiming 
Company was then out of the business? A. He said they were entirely out 
of the business. Those were the words he used. And we would be the only 
eonsumers of the article, he said, except there might be a few small orders, 
but we would be the main consumera. Q. What others did he say? A. He 
didn't mention anything. I asked him how many more there would be left 
after the Rubber Reclaiming Company had gone out of business, and he said 
they would practically be the only eonsumers of the article." Plaintiff also 
testified that he relied upon the truth of the statement made by Rodenbach, 
and contracted to sell and deliver 250 tons of rubber waste at 4% cents per 
pound, deliverable "in about equal monthly Installments" by September 1, 
1895. This contract 1s dated April 18, 1895. There was no direct évidence 
as to what Rodenbach actually knew of the plans and purposes of the Rubber 
Reclaiming Company in respect of a continuance in business. But there was 
évidence tending to show that the Goodyear Metallic Rubber Company, the de- 
fendant in error, was one of the constituent companies comprising the dom- 
inating corporation called the United States Rubber Company, and that its af- 
faire were entirely controlled and dictated by it through the ownership of its 
capital stock. There was also évidence tending to show that while an ac- 
tual dissolution of the bonds uniting tbe corporate members of the Rubber 
Reclaiming Company did not occur until May 6, 1895, such dissolution had 
been determined upon in March, 1895, and that the officers of the United 
States Rubber Company were informed by the président of the Rubber 
Reclaiming Company that such dissolution would occur, and that several 
of its constituent corporations would thereafter continue in business each 
for itself. There was also évidence tending to show that within a few days 
after the contract with Simon the market for rubber waste became active 
and the priée higher, and that the agents for the separate companies of the 
Rubber Reclaiming Company appeared in the market as compétitive buyers 
in May following. The plaintiff conceded that he learned of this activity 
in the market before he made his first delivery, May 2, 1895, and that be- 
fore he made any other delivery he knew that some of the corporate mem- 
bers of the Rubber Reclaiming Company were separately engaged in buying 
and reclaiming old rubber. Finding that this unexpected compétition had 
advanced the price of such waste, and that as a conséquence he could not 
buy to fill his contract except at a loss, he made vain efforts, by correspond- 
ence and personal intercession, to obtain some concession in quantity or 
some advance in price. Failing in this, he notified défendant that he would 
carry out his contract, and hold it responsible, in an action for fraud and 
deceit, for the loss he might sustain. He accordingly continued to buy 
and make deliveries, obtaining a concession in respect to deliveries until 
December 1, 1895, and received for each such monthly delivery payment at the 
contract price. The évidence tended to show that in buying to fill his contract 
he paid an average of 4% cents per pound, and received 4% cents per pound, 
thereby sustaining a loss of the différence, aggregating about $4,000. 

Alfred Lucking, for plaintiff in error. 
F. W. Whiting, for défendant in error. 
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,,.Pef£F« LUETON and SEVEBENS, Circuit Judges,. and EVANS, 
ÏMkrict Jndge. , - 

LtfBTÔJT, Circuit Judge,*after making the foregoinè statement 
of the case, deiivered the opinion ôf the court. 

The question as to what Eodenbach meant Simon to understand 
when he said "the Eubber Eeclainîing Company is entirely out of busi- 
ness? was not so clear as to jûstify the court in taking it from the 
jury. That statement was not promissory in character. It was a 
deflnite statement of an existing fact. It was a true statement, 
substahtiàlly, for that particular corporation had resolved to sur* 
render its charter and cancel its leases upon the factoriës of the five 
subordinâté corporations. The dissolution, of the BubbetBeelaiming 
Company meant the sundering of the bonds which prevented the inde- 
pendent conduct of the same business by the flve corporations whose 
factoriës had theretofore been operated by it. No/W, did Eodenbach 
mean that Simon should understand thât thèse flvë factoriës thereto- 
f ore operated by it would cease to be operated, and would be out of 
the market as customers for rubber waste? If he did, it was an un- 
true and deeeptive représentation. Those factoriës continued in 
the business bf reclaiming old rubber, and, at the thhe Eodenbach 
made his représentation, it was intended and expected that they 
should so continue iû business, each for itself. When the officiais 
of the Eubber Eeclaiming Company advisM the officiais of the United 
States Eubber Company of thé purpôsç of the Eubbet Eeclaiming 
Company to dissolve, they also informed them of the purpose of at 
least some of the corporations whose factoriës they had theretofore 
operated to continue in business each for itself, and the United 
States Eubber Company was sounded wtïh a view to a'new combina- 
tion which should include thèse factoriës. The Goodyear Eubber 
Company was but one of the controlled instrumentalities through 
which the United States Eubber Company was engagea in the busi- 
ness of reclaiming old rubber waste, andEodenbach was the purchas- 
ing agent of such materiai f or the Goodyear Eubber Company. With- 
in a very few days after knowledge of the purposes of the Eubber 
Eeclaiming Company reached the United States Eubber Company, 
Eodenbach is found in Détroit, endeavbring to obtain a large con- 
tract for old rubber. Simon was reluctant to engage himself so 
deeply. The amount he could collect and the price he would hâve 
to pay would bë affeeted by the compétition for such material. 
Nathaniel C Mitchell, the président of the Eubber Eeclaiming Com- 
pany, and of one of the corporations whose factory was operated by 
the Eubber Eeclaiming Company, in his évidence, in speaking of the 
effect upon the price of rubber waste by the formation of such a com- 
bination of manufacturing companies, said: 

"The actuai effect on the rubber- waste market of the formation of the 
Kubber Reclaiming Company was a dépression in the market price of old 
rubber boots and shoes, owing to the combination of flvë bttyers. The effect 
of the dissolution and the entering into the market of separate buyers had 
precisely the opposite effect upon the price of old rubber boots and shoes." 
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In view of the manifest conséquences upon tbe market if the sever- 
al factories operated by tbe Eubber Beclaiming Company sbould be- 
come independent buyers of such inaterial, wbat did Eodenbacb 
mean Simon to understand wben be told bim tbat tbe Eubber Be- 
claiming Company was entirely out of business? In tbe same con- 
nection he said "tbe market would be a good deal lower, because no- 
body would be in tbe market for rubber; tbere would not be any 
compétition at ail any more; tbey would be tbe only consumera." 
Manifestly, it was a question for tbe jury as to whether be did not 
intend tbat Simon should understand tbat tbe factories operated 
theretofore by tbe Eubber Beclaiming Company had gone out of the 
business, and would no longer engage in tbe business of reclaiming 
such rubber waste, and tbat tbe combination of whicb bis particular 
corporation was a member would, as a conséquence, be practically 
the only customer for such rubber. If be meant Simon to under- 
stand that tbe seyeral factories of tbe Eubber Beclaiming Company 
were entirely out of business be represented a fact whicb was not 
true, and whicb. was calculated to induce the very contract wbich 
Simon was reluctant to make. The instruction upon tbis part of tbe 
case was, therefore, error. 

But this was not the turning point of the case. If it be assumed 
tbat the représentation made by Bodenbach was intended to be 
understood as a représentation that the factories theretofore operat- 
ed by the Eubber Beclaiming Company had stopped the business of 
reclaiming rubber waste, and were no longer customers for such 
material, either collectively or individnally, Simon learned that this 
was an untrue représentation in May, 1895, at which time he had 
made only one small delivery and no purchases for future delivery. 
The effect of the separate opération of the factories theretofore con- 
trolled by the Eubber Beclaiming Company upon the market had 
manifested itself by a sharp advance in tbe price which he had to pay 
to collectors. Plaintiff at once complained, by letter and otherwise, 
and sought to be relieved in whole or in part from his contract. His 
complaints did not at flrst rest upon any other ground than that of 
hardship. Later be complained tbat they had promised to prevent 
compétition in the markets of Cleveland and Buffalo. Still later in 
tbe course of his correspondence he.charged deceit in the représenta- 
tions toucbing the principal matter. The défendant steadily refused 
any concession and demanded the due exécution of the contract, and 
during ail of this time Simon continued to buy at a loss, and to make 
monthly shipments in accordance with the contract. In a letter of 
June 10, 1895, addressed to the défendant, plaintiff, among other 
things, said: 

"You knew what was coming, and, in order to secure a big lot, you promised 
us to protect us, — you wanted us to make a little money on the deal. Our 
attorney advised us to hâve the affidavit made out at once, but we don't désire 
to hâve any lawsuit with you, but will ask you kindly to extend the time as 
you say, and help us out a little, and divide the loss with us." 

To this, défendant, after a gênerai déniai of liability for an ad- 
vancing market, caused by compétition wbich it could not control, 
demanded performance of tbe contract as to price and quantity, but 

105 F.-37 
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granted an extension of the time of delivery until December 1, 1895. 
■ In the next letter the plaintiff more speciflcally charged operative 
deceit, saying: 

"Had Mr. Rodenbach purchased the stock withoùt those conditions and 
promises, we pjevet would hâve menitioned anythiag, and would saddle the 
loss „çheerfully; but he told us the Rubber Reclaiming Company is entirely 
put, which leads us to belleve that rubber will décline, and that you would be 
âJbbttt me only promineht peoplé for this article, and for thèse reasons, and 
f of othërs stated In dur former letter, We hold him, the blg lot rubber; but 
you hâve known that the flrms connëcted with the Rubber Reclaiming Com- 
pany would start in separate, which would naturally boom the article at 
once, and, under the circumstances, you ought to let us out entirely* If you 
can't do any better for us. we wlll, of course, deliver the balance rubber to 
December lst, but we wlll remenlber you for some time to corne. vVe will 
ship out two cars rubber to-day, and will also offer you 2 cars more for this 
monta for 5% cent, del'd. Please wlre aeceptance and oblige." 

This aeceptance of an extension of time of delivery was followed 
by another request for relief from balance of contract, and a threat 
tô hold défendant liâble for damages upon completion of the con- 
tract. This was in a letter under date of July 1, 1899, in which plain- 
tiff, among other things, said: 

"Mr. Rodenbach dragged me into lt against my Judgment, and by misrepre- 
sènting-all the tacts to me, telling me that the Rubber Reclaiming Company 
is' entirely out, etc. We tberefore ask you kindly that you let us out on the 
balance, and we will saddle the loss which we hâve sustalned to the présent 
daté, or we wlll not waive one cent, and will make ourselves hold for the 
ehtire différence soon as the contractas flnished." 

: Many letters were subsequently written by plaintiff, begging some 
concession, or for an opportunity to recoup losses by further con- 
tracta at priées by which some proflt might be made, to ail of which 
the défendant turned a deaf ear. The last deliveries were made in 
January and February, 1896. Plaintiff's last letter, February 19, 
1896, çlosed with the announcement of his purpose to sue, in thèse 
words: r;— 

"At any rate, we will not drop our loss, when you shoW us the cold shoulder 
right along, and no effort onyour part to do right and in aceordance with your 
promises. We will bring à'U those points to an issue, and test the matter for 
ail lt is wprth. We will trot, however, despair trading with you, but will try 
and sell you right alongj and make this a friëndly suit, and will not allow it 
to interfère la any way In our future dealing with you." 

The case for the plaintiff, in its most favorable showing, may be 
thus stated: 

"The défendant has decèived and beguiled me into a contract which I 
would not hâve made but for reliance upon the willfully false statements of 
its agent, made to induce its exécution. I discovered its deceit after beginning 
its exécution. I could hâve stopped then, for the engagement was not obliga- 
tory, and by far the greater part of my contract was stlll executory. If I had 
stopped purchases and deliveries when I acquired full knowledge of the false- 
ness of its représentations, my loss would hâve been limited to the différence 
between the price I had paid for the rubber waste I had theretofore dellvered 
and thé price I reeeived Under the contract, and this loss I might hâve recov- 
èred in an action for deceit. But when I discovered the deceit I sought to be 
relieved in whole or in part from its further exécution, and appealed to the 
défendant to make concessions. The défendant denied the deceit and de- 
mandée full performance, granting me only an extension of time for per- 
formance. In this situation, with full knowledge of the deceit, I accepted 
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this concession in respect of time of performance, but notifled it that I would 
hola it liable for the loss I shouid incur in buying to flll my contract when 
it shouid be fuliy performed, and went ahead and executed the contract 
according to its terms. Défendant bas paid me the price it agreed to pay, 
but I now demand the damages I hâve incurred in carrying out the contract 
according toits terms." 

There can be but one answer to the case thus stated. The con- 
tract was not obligatory by reason of the deceit by which it was pro- 
cured. If it had been fully executed before f ull knowledge of the 
deceit which made it nonobligatory, the plaintiff' s remedy -would 
hâve been in an action for the deceit. In such an action the meas- 
ure of damages would not be the value of the contract if the repré- 
sentations which induced it had been true, but the loss which was 
incurred by reason of its exécution. What the plaintiff might hâve 
gained would not hâve been recoverable, but only the loss which 
ne sustained by its actual exécution. Smith v. Bolles, 132 U. S. 125, 
129, 10 Sup. Ct. 39, 33 L. Ed. 279; Sigafus v. Porter (decided Oct. 

29, 1900) 21 Sup. Ct. 34, 45 L. Ed. . In Smith v. Bolles, cited 

above, the chief justice said, touching the measure of damages for 
deceit, that: . 

"The measure of damages was not the différence between the contract price 
and the reasonable market value if the property had been as represented to 
be, even if the stock had been worth the price paid for it; nor, if the stock 
were worthless, could the plaintiff hâve recovered the value it would hâve had 
if the property had been equal to the représentations. What the plaintiff 
might bave gained is not the question, but what he had lost by being deceived 
into the purchase. The suit was not brought for breach of contract. The 
gist of the action was that the plaintiff was fraudulently induced by the 
défendant to purchase stock upon the faith of certain false and fraudulent 
représentations, and so as to the other persons on whose claims the plaintiff 
sought to recover. If the jury believed from the évidence that the défendant 
was gullty of the fraudulent and false représentations alleged, and that the 
purchase of stock had been made in reliance thereon, then the défendant 
was liable to respond In such damages as naturally and proximately resulted 
from the fraud. He was bound to make good the loss sustained, such as the 
moneys the plaintiff had paid out and interest, and any other outlay legiti- 
mately attributable to defendant's fraudulent conduct, but this liability did not 
include the expected fruits of an unrealized spéculation. The reasonable mar- 
ket value, if the property had been as represented, afforded, therefore, no 
proper élément of recovery." 

This being the rule of damages in an action by one who has been 
fraudulently induced to make either a contract of sale or purchase, 
it must folïow that if one, after full knowledge of the fraud and 
deceit by which he has been induced to make a sale of property, 
goes forward and exécutes it notwithstanding such fraud, the dam- 
age which he thereby sustains is voluntarily incurred. The maxim 
volenti non fit injuria has application to ail loss resulting from the 
voluntary exécution of a nonobligatory contract with full knowledge 
of the facts which render it voidable. Fraud without damage is not 
actionable. If the fraud be discovered while the contract is wholly 
executory, the party defrauded has the option of going on with it 
or not, as he chooses. If he exécutes it, the loss happens from such 
voluntary exécution, and he cannot recover for a loss which he de- 
liberately elected to incur. Kingman v. Stoddard, 29 C. G. A. 413, 
85 Fed. 740; People v. Stephens, 71 N. Y. 527; Selway v. Fogg, 5 
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Mees. & W/<83; Fitzpatrick v. Flannagan, 106 U. S. 648, 660, 1 
Sup. Ct. 369, 27 L. Ed. 2jJ. In the case of Kingman v. Stoddard, 
cited above,, a full discussion of this question and an elaborate re- 
view of the cases supposed to hold a différent view will be found. 
The opinion is that of the circuit court of appeals for the Seventh 
circuit, and was delivered by, Jenkins, Circuit Judge. It is so full, 
clear, and, satfsfactory that we need not add to its reasoning. The 
fact that the dépendant insisted upon performance, and that the plain- 
tiff intended to perform, and then sue to recover the loss growing 
out of performance, cannpt alter the principle. The plaintiff was 
under no légal compulsion to go on. What he subsequently did was 
in exécution of the eontract. The deliberate exécution of it was an 
adoption of it with knowledge of the deceit, and in contradiction of 
his purpose to sue for deceit practiced in its procurement. He can- 
not save his right to sue for the fraud by notice that he will do so 
if he perform, and exact performance with full knowledge of the 
facts which rendered performance nonobligatory. Neither can the 
action be sàved, after such voluntary performance, to the extent of 
the damage sustained by partial performance before full knowledge 
of the deceit, His duty was "to stop short or go on with it," to use 
the expression of Judge Bronson in Railroad Co. v. Row, 24 Wend. 
74. The exécution Of the eontract, so far as it was executory after 
full knowledge of the fraud, is équivalent to an adoption of the eon- 
tract with knowledge of a}l the facts. "A subséquent promise, with 
full knowledge of the facts, is certainly équivalent to an original 
promise made under similar circumstances; and no one, acting with 
full knowledge, can justly say that he has been deceived by false rep- 
résentations" Fitzpàtriejï; v. Flannagan, 106 U. S. 660, 1 Sup. Ct. 
369, 27 L. Ed. 211. In Selway v. Fogg, 5 Mees. & W. 83, 85, Baron 
Park said: 

"I also think, upon discov&rjng the fraud, unless he meant to proceed 
àccording tô the tenus of the. eontract, the plaintiff should immediately hâve 
deelared off, and saught compensation for the bygonè time in an action for 
deceit. Not doing thïs, but continuing the work as he has done, he is bound 
by the express, ternis of the eontract; and, if he fall to recover on that, he 
cannot recover at ail." 

But it is said that plaintif! did not hâve full knowledge of the de- 
ceit, in that he did not know before fjill performance that Roden- 
bach or his principal knew the falsity of his représentations, and that 
this fact was not discOyered until it came out in the évidence in this 
case. But plaintiff did discover as early as May, 1895, that the 
factories which badfbeen operated before April 18, 1895, by the 
Rubber Reclaiming Company were in full opération, each for itself, 
and that each was in the market, actively competing for old rnbber 
waste. The actionablé misrepresentation, upon plaintiff's theory of 
the case, was that thèse factories werë out of business, and therefore 
Iwould not be competitors; in the market for the material he under- 
took to collect and sell to plaintiff. It was not of thé essence of his 
case that Rodenbach knew his représentations to be false. If he 
made the représentation, which it is claimed he did make, with the 
purpose of procuring the eontract in question, and with the intent 
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that the plaintiff should act upon it, without knowledge as to wheth- 
er it was true or not, it would be a false représentation within the 
mie. Cooper v. Schlesinger, 111 IL S. 148, 155, 4 Sup. Ct. 360, 28 
L. Ed. 382; Iron Co. v. Bamford, 150 U. S. 665, 14 Sup. Ct. 219, 37 
L. Ed. 1215. Fraud is not waived unless there be conduct incon- 
sistent with a purpose to disaffinn the contract after full knowledge 
of the facts which constitute the fraud, and raise an élection wheth- 
er the defrauded party will go on with the contract, or disaffirm what 
has been done. Mining Co. v. Watrous, 9 C. C. A. 415, 61 Fed. 163; 
Alger v. Keith (decided by this court Nov. 7, 1900) 105 Fed. 105; 
Moxon v. Payne, 8 Ch. App. 881. But full knowledge of a fraud 
does not mean that the party defrauded shall hâve knowledge of ail 
of the évidence tending to prove the fraud. If he hâve knowledge 
of the material facts which go to make up the case of deceit as prac- 
ticed upon him, it is sufficient to make him elect whether he will go 
on with the contract, or stop short and sue for the loss he has al- 
ready suffered. Bach v. Tuch, 126 N. Y. 53, 26 N. E. 1019. 

When the plaintiff learned, as he did in May, 1895, that the sev- 
eral factories which had been operated by the Eubber Keclaiming 
Company had not gone out of business of reclaiming old rubber, but 
were actively prosecuting that business, and in the market, each for 
itself, competing for waste rubber, he knew the material facts which 
went to make his case for deceit. By thereafter deliberately pro- 
ceeding with the exécution of the contract, he waived the deceit and 
affirmed the contract. Upon this ground the direction to the jury to 
find for the défendant was correct, and the judgment is accordingly 
affirmed. 



In re NUGENT. 

MUELLER v. NUGENT. 

(Circuit Court of Appeals, Sixth Circuit. January 8, 1P01.) 

No. 820. 

L BANKRUPTCY — tëURIÎENDKR OF A8SETS— CONTEMPT FROCEEDINGS. 

Bankr. Act 1898 (30 Stat. 544) does not authorize the trustée to compel, 
by process for contempt, the surrender to the trustée of assets properly 
belonging to the estate, by one who obtained possession of them before 
the filing of the pétition; such property being only obtainable by ordi- 
nary légal remédies applicable between any two ciaimants of property. 
8. Same — United States District Court — Jukisdiction. 

Bankr. Act 1898 (30 Stat. 552) § 23b, provides that suits by the trustée 
shall only be brought in those courts in which the bankrupt might hâve 
brought them but for the bankruptcy proceedings, except by consent of 
tbe défendant. Held, that one who obtained property as agent of a bank- 
rupt before the filing of a pétition against him, the trustée, the bank- 
rupt, and the agent ail being résidents of the same state, was not subject, 
without his consent, to process from the United States district court to 
compel the surrender of the property to the trustée, sinee the bankrupt 
could not hâve sued in that court to recover the property if the bankruptcy 
proceedings had not been instituted. 

On Pétition for Eeview from the District Court of the United States 
for the District of Kentucky. 
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W. W. gmith, for petitioner. 
W. W. Watts, for trustée. 

Beforé LDETON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judgê. On thé 23d day of March, 1900, E. B. 
Nugent was adjudicated a bankrupt upon the pétition of the Wayne 
Knitting Mills and others, his creditors, filed Pebruary 19, 1900, and 
the matter was referred to a référée. Shortly thereafter Arthur E. 
Mueller was appointed trustée of the bankrupt's estate. On the 7th 
of April follôwlng, the trustée obtained an order upon the bankrupt 
frô*m the référée requiring him to show cause why he should not be 
rèqùired to pay over to the trustée two sums, — one of f 4,133.45, 
which it was alleged the bankrupt had received upon a mortgage of 
his house and lot in Louisville, and another of $10,100, alleged to 
hâve been received by him upon the sale of a stock of goods with 
which he had been doing business in that city. In the bankrupt's 
response he stated that the moneys were in the hands of his son, 
W. T. Nugent, and that it was impossible for him (the bankrupt) 
to pay the money to the trustée. Upon the hearing this response 
was held by the référée to be insufflcient, and the bankrupt was or- 
dered to pay the funds mentioned into the hands of the trustée. 
Upon the bankrupt's failure to do this, he was adjudged guilty of 
contempt by the référée, and the matter was r^ported to the court, 
with a recommendation that the bankrupt be committed for his con- 
tempt. Upon a suggestion that the bankrupt was of unsound mind 
and approaching senile imbecility, the court declined to make the 
order and discharged him. On the 13th day of April, 1900, the trus- 
tée presented to the référée a pétition for an order to show cause 
against William T. Nugent, the présent petitioner for review. In 
that pétition the trustée alleged that the bankrupt pretended that the 
proceeds of the mortgage and stock of goods were in the possession 
of William T. Nugent, who had been ordered to appear and testify; 
that the latter concealed himself, and could not be found by the 
marshal. It was further stated that it was "shown by the évidence 
herein" that the said William T. Nugent was authorized by the bank- 
rupt to receive the said moneys, and that the bankrupt pretended 
that the money was intended to be used in the payaient of creditors 
and starting another business elsewhere. The trustée further stated 
in his said pétition that he did not know whether the money was 
in the hands or under the control of E. B. Nugent or William T. Nu- 
gent, but he was fearful it would be dissipated unless an injunction 
should be issued against William T. Nugent, restraining him from 
disposing of any part thereof, and an order made that he pay the 
said moneys into the hands of the trustée; that, as the trustée be- 
lieved, the said moneys were part of the estate of the bankrupt, and 
that, if they came into the hands of said William T. Nugent at ail, 
they did not corne to him "as a common or simple debtor," "but that 
said sum is a fund belonging to this estate, and should be in the 
hands" of the trustée. Whereupon the trustée prayed that an order 
for an injunction, restraining William T. Nugent "from disposing of 
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said moneys, may be made, and further ordering him to pay ail 
thereof, or such as he may hâve in his hands, to the trustée." There- 
upon, without notice to the respondent, the référée forthwith made 
an order for the injunction as prayed, and further commanding him 
within five days after service of the order to show cause why he 
should not be required to pay said sum of money to the trustée. Nei- 
ther the pétition nor the order stated when the moneys came to the 
hands of the respondent, or under what circumstances. A copy of 
the order was served upon the respondent on October 8th, and on 
the 13th a hearing was had thereon before the référée. Shortly be- 
fore that date an indictment had been found by the grand jury in 
the United States district court for the district of Kentucky against 
William T. Nugent, charging him with having unlawfully and fraudu- 
lently received $10,000 and other moneys of the bankrupt with the 
intent to defeat the provisions of the bankrupt act. On the above- 
mentioned hearing before the référée on October 13th the said Wil- 
liam T. Nugent flled a response, in which he alleged that he had at 
no time since the flling of the pétition in bankruptcy received the 
moneys with which he was chargea, or any part thereof, and excused 
himself from further answering by reason of the above-mentioned 
pending indictment, and the tendency of his answer to criminate him- 
self. He further, in his said response, denied the jurisdiction of the 
référée to make the order on which the référée was proceeding. The 
référée proceeded to take testimony upon the matter of the order, 
and, on a subséquent day to which the proceedings were adjourned, 
adjudged that the response to the order was insufflcient, and that 
the said moneys were the proceeds of the mortgage of the house and 
lot, and of the sale of the stock of merchandise, the property of the 
bankrupt, and were received by the said William T. Nugent, as the 
agent of the bankrupt, on February 19th, before the hour of 2 o'clock 
p. m.; that the pétition in bankruptcy was filed at 5 o'clock p. m. 
of the same day; and that, as it further appeared that he had not 
paid over said moneys to the trustée, the order should be made abso- 
lute. It was thereupon further ordered that the respondent pay the 
moneys to the trustée before 9:30 o'clock a. m. of the next day. 
The respondent having failed to comply with this order, the référée 
adjudged him in contempt, and reported the matter to the court, 
with a recommendation that he be committed to prison until he 
should pay the moneys to the trustée. The respondent prayed for 
a review by the district judge of the order requiring him to pay the 
moneys to the trustée, and the référée certified the proceedings to the 
district judge. The matter came on for hearing before the judge upon 
the report and certificate of the référée, and on November 1, 1900, 
the judge announced an opinion that the proceedings of the référée 
should be sustained, and his recommendation of imprisonment ap- 
proved. The matter was postponed until the 3d of November, when 
counsel for the respondent tendered an amended response which was 
verifled by the respondent, in which he stated, in substance, that he 
had failed to make response before the référée respecting moneys 
received by him before the pétition in bankruptcy was flled, because, 
as he was advised, his answer would tend to incriminate him of the 
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chaxge container in the above-mentioned indictment, but that he now 
ajà^ed to amend this responsej and, in addition to what he averred 
ïnliis former.response, he sài<| "that whatever moneys came to his 
h^nds oh Febiiiary 19, 1900, bélonging to saifl E. B. Nugent, or any 
sûçh ihonpy at aoy subséquent date thereto, was not received or held 
by $his respondent as agent or bailee, , or in any trust capacity what- 
ever,, bat was held adversely to said Ë. B. Nugent." The judge de- 
clined \to permît this amendèd response, to be filed, being of opinion 
that it was too late. The foîlqwing onjer was then entered: 

"And, thereupon, pursuant to the opinion of the court flled herein on the 
lst instant, it is the judgment of the court that William T. Nugent, for his 
contempt aforesaid, be imprisoned and conflned in the county Jail of Jefferson 
county, Kentueky, until he shall deliver or pay to Arthur H, Mueller, the 
trustée hèrein, said sum' of $14,233.45, or otherwise satisfy the said trustée 
with respect thereto; and the court réserves > the right and power to suspend 
or set as,ide the judgment and sentence upon. the delivery, payment, or satis- 
faction aforesaid. To ail of which the respondent William T. Nugent, ex- 
cepte." 

In pursuance of this order the respondent was committed to the 
<;onnty jail. Upon his pétition the proceedings were certified to this 
court for review. The pétition for review by the district judge prayed 
only for the review of the order of the référée ordering the respond- 
ent to pay the sums of money mentioned to the trustée, and it is the 
action of the district judge upon that pétition which is the subject 
of our review; but as the validity of the referee's order requiring 
the payment of the money, and the order finding the respondent 
guilty pf contempt, and the authority of the judge to order the im- 
prisonmènt, dépend upon the previous proceedings, the whole of the 
proceedings must necessarily be considered. 

It must be admitted that the circumstances shown by the record 
would, unexplained, tend strongly to indicate that the petitioner was 
a party, and perhaps the principal party, to a fraud upon the cred- 
itors of the bankrupt. But ; if he was under no valid requirement to 
make défense, and show such, explanatory facts, if they exist, as 
would relieve the présent appearances, and he has failed to do so in 
conséquence of his reliance upon his objection that the proceedings 
were without lawful authority,, it would be prématuré to pass judg- 
ment on the merits of the casé. 

The question of the legaljty of the proceedings is twofold: First, 
whether it is compétent for the court in bankruptcy to adopt this 
summary method of getting the assets of the bankrupt in, under cir- 
cumstances such as thèse; and, second, if such authority existed, 
whether it was duly exercised in the présent case. It is needless to 
say that if the facts are as found by the référée the fund in ques- 
tion was of the assets of the bankrupt, and that upon his* qualifica- 
tion the trustée became vesfced with the title thereto as of the date 
of the adjudication of bankruptcy, and the right to its possession. 
But the question is, how may he recover such possession? If the 
circumstances arp such that the bankrupt himself, but for his bank- 
ruptcy, could npt recover the fund by a summarj proceeding against 
nne who withhojds it from him, is .there any provision in the bank- 
rupt act which entitles the trustée to resort to it? The person in pos- 
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session of the fund before the pétition in bankruptcy was filed eould 
not be dispossessed by violence, or otherwise than by a plenary suit, 
where bis right to retain it could be tried and determined. Is bis 
privilège taken away by the succession of the trustée to the bank- 
rupt's right? It seems to be settled that the trustée stands in the 
place of the bankrupt for ail purposes except that of asserting cer- 
tain rights of creditors, in respect of which the bankrupt's hands 
are tied for their protection. But that exception has référence to 
rights of property, and not to the remédies for their enforcement 
We are not referred to any provision in the bankrupt act which ac- 
cords the right to the trustée to resort to a summary proceeding 
against one who is not a party to the proceedings for the recovery 
of assets withheld from him by such other party, who has the pos- 
session of them. In Bardes v. Hawarden Bank, 178 U. S. 524, 20 
Sup. Ct. 1000, 44 L. Ed. 1175, the suprême court indicated its opinion 
to be that congress intended "that the ascertainment, as between 
the trustée in bankruptcy and a stranger to the bankruptcy proceed- 
ings, of the question whether certain property claimed by the trustée 
does or does not form part of the estate to be administered in bank- 
ruptcy shall not be brought within the jurisdiction of the national 
courts soleïy because the rights of the bankrupt and of his cred- 
itors hâve been transferred to the trustée in bankruptcy." The dis- 
trict judge and the référée seem to hâve thought that if, in the judg- 
ment of the court, the possession was not adverse to the bankrupt, 
such proceedings might be adopted to dispossess the holder. But it 
is the exercise of jurisdiction to détermine whether the circumstances 
are such that the possession is really in right of the bankrupt or ad- 
verse to him or to the trustée. It would be the pith of a controversy 
in a suit at law or in equity brought to enforce the rights of the 
trustée. The view which was entertained in the district court seems 
to hâve been taken from the language of décisions which hâve denied 
the right of the bankruptcy court to take jurisdiction of causes be- 
tween the trustée and outside parties claiming adversely to him 
when there was no jurisdiction independently of the bankrupt act, 
referring particularly to the récent case of Bardes v. Hawarden Bank, 
above cited. But such language was meant, as we understand from 
its context, to include ail holdings as adverse when the circum- 
stances are such that the property cannot be recovered without re- 
sort to légal remédies; for the reasons given for the décision would 
apparently include ail such cases. In the case of a gênerai assign- 
ment for the benefit of creditors, the assignment being void, the as- 
signee's possession is without right, and the title as well as the right 
to possession is in the assignor. But, if the latter cannot recover 
the property otherwise than by légal proceedings, he must resort to 
the ordinary légal remédies. We perceive no valid distinction be- 
tween such a case and any other where there is an adverse holding 
in fact by one not a party to the proceedings, no matter what the 
character of such possession may be in point of law. Neither was 
the respondent subject to process from that court. The respondent, 
the bankrupt, and the trustée were ail citizens of Kentucky. If the 
bankrupt could not hâve instituted légal proceedings in the district 
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court f,or the recovery pjf fte money, itj;$eems clear that the trustée 
could not The jurisdiction is not chapggd by the transfer of the 
ti^Ie. from the bankrupt tp the assignée. jjAnd it was declared in the 
Hawarden Bank Case, atypve referred J30, that, under the second 
clause of section 23 of the bankrupt act, controversies not strictly 
or properly part of the proceedings in bankruptcy, but independent 
suits brought by the trustée in bankruptcy to assert a title to money 
or property, as assets of the bankrupt, against strangers to those 
proceedings, do not corne within the jurisdiction of the district courts 
of the United States, unles,s, by consent of the prpposed défendant. 

But it is urged that the respondent was the agent of the bankrupt, 
and that his possession was that of the bankrupt, and that, as the 
bankrupt could be compellèd to turn over the fand, so might his 
agent. This argument again confounds the actual with the theo- 
retical conditions, and it is with the former that we are necessarily 
concerned. Let it be conçe^ed that in the eye of the law the pos- 
session of the agent is that pf the principal; yet if, as matter of fact, 
the agent withholds the property pf his principal, the latter must 
hâve recourse to the ordinaïy légal remédies, and in a proper court. 
The fiducjary relation between them gives the principal no extraor- 
dinary remedy to compel the agent to deliver the property which he 
holds to his master. That relation may affect the détermination of 
the court when its jurisdiction has been properly invoked, but that 
is another matter. The case with which we hâve to deal is one where 
the bankrupt transferred the assets before the pétition in bankruptcy 
was flled» and the trustée has never had possession, and where his 
right is giypn by the rétroactive opération of the law resulting from 
the adjudication in bankruptcy. How the matter would stand where 
the assïgneehas obtained possession of the assets, and a third person 
dispossessës him or otherwise meddles with the assets, is a différent 
question, and is subjeçt tp différent considérations, into which we 
hâve hère np necessity to go. 

Our conclusion that thèse proceedings are invalid for lack of suffl- 
cient authority from the law also makes it unnecessary to consider 
whether, if çueh authority existed, the pétition to the référée for the 
order to show cause was sufficient to found the proceedings against 
the respondent, and whether the proceedings taken thereon were 
regular or otherwise. It results that the order of the district court 
for the commitment of the respondent should be reversed, and the 
order to show cause made by the référée, together with his order 
requiring the respondent to pay the trustée the money under his con- 
trol, as well as the order adjudging the respondent to be in contempt, 
should be vacated and set aside. 
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In re HANNA et aL 

(District Court, B. D. Pennsylvania. December 22, 1900.) 

No. 482. 

1. Equitable Assigkment— Pakt of Claim. 

An order, "Please pay to the order of • • • the sum of • • • 
out of any balance due lis remaining In your hands," opérâtes as an 
équitable assignaient of part of the fund. 

2. Bamb — Rights op Trustée in Bankruptcy. 

There having been an équitable assignment of part of a fund by a 
bankrupt, valid as between him and the assignée, the trustée in bank- 
ruptcy takes the fund subject to the assignment, even lf for reasons of 
public policy It could not hâve been enforced against the clty which held 
the fund. 

In Bankruptcy. 

The following is the certiflcate of the référée and report on excep- 
tions : 

To the Honorable the Judge of the District Court for the Eastern District 
of Pennsylvania: 

The référée respeetfully reports that the following question Involving a 
claim upon the fund in the hands of the trustée in bankruptcy was presented 
to him for his décision by the trustée, and William S. Eaton, Jr., Esq., a 
creditor, the claimant: 

The bankrupts were contractors for the érection of steam-heating ap- 
paratus in premises Nos. 1120 to 1142 Market Street, Philadelphie, a property 
belonging to the Stephen Girard esta te. There was due to the bankrupts 
from the trustées of sald estate the amount of $2,854.02 for materials fur- 
nlshed and work performed by them on this building. This fund was pald 
to the trustée in bankruptcy by the trustées of the Stephen Girard estate, 
wlth the réservation on behalf of the trustées of the Girard estate of any 
right in said fund which might be vested In the claimant, the said Wm. S. 
Eaton, Jr., by reason of a certain letter of request drawn by the bankrupts, 
and presented to the trustées of the Girard estate, requesting them to pay 
to the Boston Blower Co. the sum of $281.88; the said sum being the amount 
of a judgment obtalned by them against the bankrupts in the court of com- 
mon pleas of Philadelphia county in November, 1898. Ail the lnterest of 
the blower company and ail debts whatever due them were duly assigned 
to the said Wm. S. Eaton, Jr., by a duly-executed deed of assignment. . . f 

The letter of request 1b as follows: 

"Philadelphia, Pebruary 1, 1899. \ 

"To the Trustées of the Stephen Girard Estate, Philadelphia, Pa.— Dear 
«1rs: Please pay to the order of Frank P. Prlchard, Esq., attorney for the 
Boston Blower Company, the sum of $281.88 out of any balance due us re- 
maining in your hands. 

"Yours, truly, Hanna & Kirk. 

"J. V. Kirk." 

The deed of assignment by whlch Wm. S. Eaton, Jr., became assignée of 
ail moneys due to the Boston Blower Company was executed on the 25th day 
of March, 1899. The adjudication in bankruptcy was made on the 23d day 
of February, 1900, so that the claimant was fully vested wlth ail the rights 
of the Boston Blower Company in their claim under the letter of request 
more than four months before the adjudication In bankruptcy. 

It appears clear to the référée that the trustée In bankruptcy becam.e 
vested only with the title held by the bankrupts, taking the property subject 
to ail existing liens, charges, claims, and équitable rights (Coll. Bankr. p. 
375), and that the claimant, Wm. S. Eaton, Jr., became vested by the deed 
of assignment from the Boston Blower Company wlth whatever interest in 
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the amount of $281.88 was transferred to the blower company by virtue of 
the letter cited. 

It was contended on behalf of tne claimànt that thé letter cited operated 
as an assignaient; of the amount expressed in tne letter; On behalf of the 
trustée it was urged that the lèïter was not expressëd in sueh ternis as to 
corne within the requirements of a.'J>art,ial assignment, and, even if it should 
be regarded as sufficiently spécifie to operate as a partial assignment of a 
fund in the hands of an ordinasy holder, it was inoperative against the 
trustées ot-the Stephen Girard estate on the ground that the administration 
of the Girard estate was a branch of the city government, and that a partial 
assignment of a fund under the oontrol of a municipal corporation, is inop- 
erative. 

A partial assignment 1s not allo^ed at cohjmon law withput the ratifica- 
tion of the debtpr, because he might be submitted to multitudinous suits, and 
bë subjected ià embarrassînents and rësporisibilities not contemplated in his 
original f Ç0ntràet (2 Am. & Eng. Enc. Lawpâd Ed.] p. 1068; 1 Beach, Mod. 
Eq. Jùr'. p. 378); but this rule of law has long been abandoned in courts of 
equlty, for in proceedings in equity the interests of ail parties can be deter- 
mined in a single suit, and the debtor can bring the entire fund into court 
for distribution. 

It oniy remains, then, to consider: First, Whether the letter cited fulfills 
the conditions requisite to effect an équitable assignment; and, second, 
whether the holder of the fund, the, trustées of the Stepheut Girard estate, 
are exenïpt from the rule as to the validity of partial assigaments, on the 
ground that they are a branch of the municipal government 

The conditions required to constitute ; an effective assignment are that the 
fund shall be designated, and the order to* pay tmconditional. The language 
of this letter is sufflciently spécifie on thèse points, under the. décisions of 
the suprême court of the United States and the suprême court of this state. 
The letter addressed to the trustées of the Gjrard estate contains an uncon- 
dltlonal prder to pay the party named tberein the suro of $281.88, and the 
expression in the letter that follows, "out ; of ; any balance due us remaining 
In your hands," defines the fund as.being .the money due tjje drawer of the 
order by the parties on whom it Is ar§.wn. 

ttt thé case of Caldwell y. HârtÎM>ee v 70; Pa. St. .75, the- following order 
was, held/to operate as a partial assignment: 

"Mr. W. 'A. Caldwell— Dear Sir: Plëase pay to Mr. John 1 'Cuthbert $1,500 
out of the proceeds of the last note coming to us from the steamer Quickstep, 
with interetet from date of such note. Bartupee & Company. 

"Pittsbucg, October 10th, 1868." ' ,, 

i' The facis ;in this case w'ere as follows: ;Henry T. Dexter, the owner of 
the stean^tpat Quickstep, which wag largely in debt, maùe a trust mortgage 
of the bôat to défendant and George W. Coffman, as trustées, ; to ; secure $15,- 
000 for the^benefit of the eçeditors of the boat, named in à schedule annexed 
to the mÇrtgage among whom were the plaintiffis. , • , . . 

Thé plaintitfs drew upon the défendant in favor of John Cuthbert. The 
défendant decllned to accépt or pay the order pn the ground that Hartupee 
& Co. were indebted to the firm of which he was a member. Cuthbert in- 
dorsed the draft to Morrow, for whose use the suit was brought. This order 
was held tob'e an équitable assignment of so much of the mohey as Hartu- 
pee & Co. werè entitled to receive from the trustée under the deed of trust 
out of the proceeds of the last note which thèy had'full power to make. 

i This case bas been followed in Ruple v: Bindley, 91 Pa. St 296, and 
Knuchel's Adm'r v. Schneider, 158 Pa. St 412, 27 Atl. 1088. 

,:' ;When thé order In this case is compared with the case in hând, the force 
and effectof the! language of the two papers are identical. In the language, 
"out of the proceeds of the last note coming to us from the ! steamer Quick- 
step," there Ja mo more spécifie identification, of the fund than the language 
of the letter, in -the case in hand, "out of any balance due us remaining in 
your hands." ;U : 

: There are al Une of décisions that a checfe without Other évidence to sup- 
port lt is Dot operative as an équitable assignment. The reason of this de- 
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cision appears to be that a check drawn generally îs not considered to be 
drawn on a particular fund. If the order in the case in hand had been a 
eimple order to pay, the décisions as to checks would not be in point; but 
the order specifying the fund as "any balance due us reniaining in your 
hands" is not drawn in the form of a check, but defines the fund. from which 
payment is to be made. 

In the case of Bank v. Yardley, 165 U. S. 635, 17 Sup. Gt. 439, 41 L. Ed. 855, 
It is held that a check drawn in the ordinary form does not constitute an 
équitable assignaient; but, it being established by évidence that the intention 
of the parties to the transaction was that the check drawn generally was 
to be paid out of a particular fund, such a check, as between the parties, is 
to be treated as an order for the payment out of the spécifie designated fund. 
This case was a bill filed in the circuit court of the United States to subject 
moneys in the hands of the receiver of the Keystone National Bank to the 
satisfaction of an alleged équitable charge or lien thereon, arising from a 
check for $25,000 given by the Keystone National Bank to the Fourth Street 
National Bank, under the following circumstances: 

The Keystone National Bank, desiring a loan of this amount from the 
Fourth Street National Bank, exhibited to the officiais of the latter bank a 
mémorandum showing a balance to their crédit in the Tradesmen's National 
Bank of New York for $27,000, and asked the Fourth Street National Bank 
to accept a draft of the Keystone National Bank against the Tradesmen's 
National Bank. Relying upon thèse représentations, the check was accepted. 
and the loan made by the Fourth Street National Bank. The Tradesmen's 
Bank made settlement with the receiver of the Keystone Bank, paying to him 
ail the balance due the Keystone National Bank. 

In finding upon this claim, White, J., says: "Whilst an équitable assign- 
aient or lien will not arise against a deposlt account solely by reason of a 
check drawn against the same, yet the authorities establish that if, in the 
transaction connected with the delivery of the check, it was the understand- 
ing and agreement of the parties that an advance about to be made should 
be a charge on and be satisfied out of a spécifie fund, a court of equity will 
lend its aid to carry such agreement into effect as against the drawer of the 
check, mère volunteers and parties chargea with notice." 

Numerous additional authorities to this effect could be cited, but suffleient 
has been said to maintain the position that an order for the présent and 
unconditional payment of money, specifying the fund from which it is to be 
paid, will operate as an équitable partial assignment. 

It has been strongly contended, however, that, even lf the language of the 
letter was operative as a partial assignment against an ordinary holder of the 
fund, in the case in hand it was not effective, as the trustées of the Girard 
estate were a branch of the eity government, and it has been decided that a 
municipal corporation is not bound to recognize a partial assignment of a 
claim against it. This was decided in Geist's Appeal, 104 Pa. St. 351, where 
it is held that an assignment of a portion of a claim against the city of Pitts- 
burg could not be enforced. 

It would be difficult to détermine whether the trustées of the Girard estate 
could avail themselves of the privilèges and immunities of a city department 
that administers the city money collected from the taxpayers for municipal 
purposes, and where the officiais would be very much embarrassed by the 
enforeement of partial assignments. The municipal corporation is trustée of 
the will of Stephen Girard for the purposes of carrying out the trusts declared 
in bis will, and it is difficult to see any reason why they should be exempt 
from the duties of other trustées. 

The reason for the exception made in favor of municipal corporations is 
that they would be embarrassed and harassed by partial assignments di- 
viding funds into small payments. It is not évident that this reason would 
apply to the trustées of the Girard estate, but it is not necessary to décide 
this question, because they are not the holders of the fund; they are not 
defending the action; and, even if they were at one time privileged holders 
of the fund, the reasoning that applies to the décisions exempting municipal 
corporations is not applicable, the fund having passed into the handa of the 
trustée in bankruptcy. 
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Report of Référée upon Exceptions. 

To the Honorable the Judge of Çhe District Court for the Eastern District 
of Pennsylvania: 

The référée bas fully considered the arguments of counsel on the excep- 
tions, and cannot find âny reason'to change the Tlews already expressed. 
The latter deposited with the trustées of the Girard estate appears to him, 
undër the authorities, to fully comply with ail the requirements of a valid, 
partial, équitable assignment, in that it is an •unconditional order to pay, 
and àlso contains a désignation of the fund sùfflciently spécifie to comply with 
the authorities already cited. 

AS to the question raised that thé letter of request was not binding upon 
the trustées of the Girard estate, a branch of the municipal government, and 
that, therefore, the letter could not çiperate as an assignment of the fund 
within four months of the bankruptcy, the référée is of the opinion that, if 
an équitable assignment is in proper form, it Is, as agalnst à privlleged holder 
of the fund, only voidable; not void. If sùch holder should see fit to com- 
ply with the assignment, he would be saf e lh doing so. The law still prevails. 
The privilège only extends to the ëîiforçement of the law, and, the fund 
havirig been transferred by the trustées of the Girard estate to the trustée 
in bankruptcy, with the réservation ©f ïhe rights of the Boston Blower Com- 
pany by the letter mentioned, no question can be raised as to the enforcement 
of thé law, and the letter of request opérâtes as an assignment, as it was 
executed in good faith more than oné yeàr before the adjudication in bank- 
ruptcy. Therefore the exceptions are dismissed. 

C. Wilfred Conrad, for trustée. 

Thomas S. Gates and Frank P. Pricbard, for William S. Eaton, Jr. 

J. B. McPHEESON, District Judge. I agrée with the référée in 
holding that the order in question operated as an équitable assign- 
ment of part of the fund, and that the trustée in bankruptcy of the 
assignor took the fund subject toi thè assignment. The transaction 
was valid between the bankrupt and the blower company, even if for 
reasons of public policy it could not be enforced against the city of 
Philadélphia. 

The décision of the référée is afflrmed. 



STRAUSE et al. v. HOOPER et al. 

District Court, B. D. North Oarollna. January 1, 1901.) 

L Bankruptcy— Partnershif^Provablh Debts. 

It is the policy of Bankr. Act 1898 to treat partnerships as distinct 
légal entities, and notes signed by both members of a partnership, which 
do not purport to be obligations of the flrm, although given by the part- 
ners for money borrowed and put lnto the firm as capital, are not prov- 
able against the estate of the partnership in bankruptcy. 

8. Same— Discharge— Grounds for Refusai.. 

It is only on one of the grounds specifled in Bankr. Act 1898, § 14b, 
that a court can refuse a discharge to a bankrupt. 

In Bankruptcy, Pétition to review décision of référée allowing the 
claims of E. O. Hooper and A. P. Gray to be proved against the estate 
of the flrm of J. A. Hooper & Co., bankrupts. 

J. Haywood Sawyer and P. H. Williams, for petitioners. 
E. F. Aydlett, for E. O. Hooper and 0. H. Gray. 
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PUKNELL, District Judge. On June 6, 1900, the firm of J. A. 
Hooper & Co. were duly adjudged bankrupts on a pétition filed by 
creditors of the firm. At the meeting of the creditors to prove claims 
and elect a trustée, E. 0. Hooper, father of J. A. Hooper, filed a bond 
in the f ollowing words : 
"$1,000. Blizabeth City, N. O., May 15th, 1897. 

"On dernand we promise to pay to E. O. Hooper or order, without offset, 
one thousand dollars, with interest at six per cent, per annum. Negotiable 

and payable at -. Value received. The drawer and indorser of this 

note hereby waive the beneflt of homestead exemption as to this debt. 

"J. A. Hooper. [Seal.] 
"C. H. Gray. [Seal.]" 

C. H. Gray is the other member of the firm of J. A. Hooper & Co. 
A. T. Gray, father of C. H. Gray, filed a bond for f 1,500, bearing the 
same date, in the same words, except the amount, signed as above, — 
similar in every respect except the amount. Creditors of the firm or 
partnership of J. A. Hooper & Co. objected to thèse claims being al- 
lowed as claims against the partnership, and insisted they were indi- 
vidual liabilities of J. A. Hooper and C. H. Gray. After taking dépo- 
sitions, the référée held: 

"That the bond of E. O. Hooper for one thousand dollars, dated the 15th 
day of May, 1897, is a liability of the firm of J. A. Hooper and O. H. Gray, 
trading as J. A. Hooper & Go.; that the said firm received the benefit from 
the said one thousand dollars, which went into the firm and was a part of 
their capital; that the bond of A. T. Gray, for fifteen hundred dollars, dated 
May 15, 1897, is a liability of the firm of J. A. Hooper & Co., and was cash 
advanced to said Hooper & Gray for their partnership business, and was a 
liability of said firm, being a part of the capital of said partnership." 

To this the creditors excepted, and the record is certified for review 
under the statute. 

The following facts appear in the dépositions and are found by the 
court : In August, 1896, J. A. Hooper entered into partnership with 
one Gold under the firm name of Gold & Hooper. E. O. Hooper fur- 
nished or loaned his son $1,000 to purchase a half interest in the 
business of, and the amount was paid to, Gold. No note or bond 
was given for this sum during the existence of the firm of Gold & 
Hooper. The firm of Gold & Hooper was dissolved in May, 1897; 
Gold retiring, and Hooper taking the stock of merehandise, accounts, 
fixtures, etc., and assuming the debts of the firm. In May, 1897, J. 
A. Hooper and C. H. Gray formed the partnership of J. A. Hooper 
& Co. No written agreement appears in the record. J. A. Hooper 
contributed the goods, etc., he had received from Gold & Hooper, 
estimated to be worth about $1,200. Gray was to contribute $1,500, 
and his note to his father représenta his contribution. This is about 
ail of the agreement that can be gathered from the dépositions. About 
the time the partnership was formed the notes were executed. J. A. 
Hooper testifies that at the time the partnership of J. A. Hooper & 
Co. was formed "I owed my father the one thousand dollars, and he 
[referring to Gray, his partner] owed his father the fifteen hundred 
dollars. Then we each became responsible to our fathers, A. T. Gray 
and E. O. Hooper, for the amounts we owed them." E. O. Hooper tes- 
tifies repeatedly that he looked to his son alone to repay the money 
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{$1,000) paid to Gold, and ëvidëtfeed by the bond, which remained the 
saine in 1897, a^éai? after the advancëment was madë, though no in- 
terest had beenspaïd. The moneV tepresented by both bonds was 
âsed ! by the paortnërship. J. AJ Booper has some individual estate, 
real and personal property, which he estimâtes to be worth about 
$1,350, but it does not appear whiether C. H. Gray has any individual 
esta*e or not. He was not exarained, though présent. 

Gbiinsel propounded to witnesse£ questions of law, as to whether the 
firin âssumed the debts. The court is not bound by answèrs to 
su(% questions,, but wilï find thé facts and apply the law to such facts. 
Were thèse firm or individual liabilities? This is the question to be 
determined, — a question of law arising on the facts. It is clearly the 
pblicy of the bankrupt act of Ï8^Ï6 treàt pârtnerghips as légal en- 
tities which may be adj'udged ba^krtipts in vôluntary or involuntary 
procéedings, irrespective of any adjudication of the bankruptcy of in- 
diyidùals who compose such pariijiei'jships or firms. The adjudication 
of the bankruptcy of à partners^ does not necessarily draw into 
the prôcëeding the estâte of ëvery individual member. In re Wilcox 
(D. O.) 2 Am. Bankr. R 117, 94 Fed. '84; In re Qay (D. C.) 3 Am. 
Bankr. R. 529, 98 Fed. 870; In re Meyer, 3 Am. Bankr. R. 559, 39 
O. C. A, 868, 98 Fed. 976; In re t%oïd (D. O.) 3 Am. Bankr. R. 794, 
100 Féd. 275. In thèse opinions the provisions of the statute are fully 
discussed, — especially in Re Meyer, by the circuit judge, who deliv- 
ered the opinion of thé court.- In this cause the proceéding was 
against ;thè firm of J. À. Hoopër'& Co., the légal ehtity, and not 
agaihst tb,e individual mepbers conjpbsing the firm. In the case cited 
(In re Meyer) the pétition asked for an adjudication as to the firm 
and each' individual member of the firm, but the court held that, while 
the adjudication was proper as to the firm and those mejnbers thereof 
who participated in the acts of barikruptcy, there could be no adjudi- 
cation as to a member of the firm who was not présent and did not 
participate. The pétition furnishes an illustration for the solution 
of the question involved. There is a widespread practice in commer- 
cial circles of adopting firm names which do not in any way indicate 
who composa thé firm. j 01d firm names are retained long after the 
original members hâve ^assed away, for reasons sufficient to succeed- 
ing partners, «ometimes for oriè considération and sometimes an- 
other; but- ail contracts or obligations, to bind the firm, tnust be so 
expressed/ Take, for -instance, ^onè of the petitioners herein, I. I. 
Strause and M. M. Strausej partners trading and doing business under 
the-firni tfànie ,, oï ! S©Uther!B C^thingManufac'turing Coïnpany, of Bich- 
nïtind, Va; A note or bôhd Mgned by 1. 1. Strausë arid M: M. Strause 
withôut anj* mention ôfétfreferëricë to Wë firm name, Southern Cloth- 
ikg ManuM«tù*i#g Company; WCÉKt: not beprôvable against such 
pàrthersMpv Mt could #aflt àgaiflst the firrd bë nïaintained on such 
liote or-bond. iThefafeti'tfiàt'thëîproeeëds of a loan went into the 
«esséts of tUéfâkâ wouldïfaotichange'iiie légal aspect 1 of the obligation. 
Uhef quëstioft! would atilast«rèsblWitelfinto the .query as to who 
eyecùtëd • the bokd 1 or cohtr'abt/i and» teuwhom was the crédit given. 
The writtén cbriiract is thé best évidence Of this, and if parties are 
careless M esecttiiigindtes, billsi bondsy l ànd contracts, they mùst 
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abide the conséquences. In the case at bar the fathers of the two 
young men evidently intended to set them up in business, and for 
this purpose each made to his son an advancement, for which he 
signed a note with his partner as surety. This appears on the bonds 
themselves. What expectation they had aliunde is not shown, ex- 
cept by the testimony quoted, which shows Hooper, the father, re- 
garded the note as a personal obligation on the part of his son, and 
he looked to him alone for repayment. In fact, there is nothing in 
the record which shows the two bonds offered to be proved as claims 
against the firm of J. A. Hooper & Co. were anything more than per- 
sonal and individual obligations of J. A. Hooper and C. H. Gray, 
which would be provable in bankruptcy against their individual es- 
tâtes had there been an adjudication as to them severally as individ- 
uals, but not provable against the partnership of J. A. Hooper & Co. 
except as to any surplus which may remain after the partnership 
debts shall hâve been paid; but this question does not and may not 
arise. The two bonds set out in the record are not partnership lia- 
bilities, and are not provable claims against the partnership of J. A. 
Hooper & Co. in this proceeding. The referee's ruling is therefore 
reversed. The claimants are not entitled to share with other credit- 
ors of J. A. Hooper & Co. in the distribution of the partnership assets. 
There is also a pétition sent up asking for a final discharge of J. 
A. Hooper & Co. and J. A. Hooper and C. H. Gray, to which cred- 
itors object. There has been no adjudication as to J. A. Hooper and 
C. H. Gray individually; hence creditors' objection to discharge is 
sustained. Keasons for this are so palpable they need not be stated. 
The objections to the discharge of the partnership of J. A. Hooper & 
Co. are not such as are contemplated in the act as grounds upon which 
a discharge may be refused. It is the duty of the court to discharge 
the applicant unless he has committed an offense punishable by im- 
prisonment as provided in the act, or, with fraudulent intent, to con- 
ceal his true financial condition and in contemplation of bankruptcy, 
destroyed, concealed, or failed to keep books of account or records 
from which his true condition might be ascertained. Bankr. Act, 
§ 14b; Id. § 2, cl. 12. The court will not seek for grounds upon which 
to refuse or even delay a discharge, but hear and consider them when 
properly presented. The court must, however, in every case see that 
the law and rules hâve been complied with. In the case at bar there 
is no évidence or certificate showing the ruleB hâve been observed 
There is no certificate of conformity, as required by district rule 8 
no proof of publication. The order for discharge is therefore post 
poned until the court is satisfied the law and rules hâve been com 
plied with, and the bankrupts entitled to the discharge. This peti 
tion is held for further order. 
105F.-S8 



594 105 FEDERAL REPORTER. 

: .,; u \ , In re HO^VEÎLIfc . . ■■,.'.■■,,■, 

(District Gtfort, N. D. Illinois, N. B. May 18; 1800.) 

No. 2,784. 

Bankitoptcy— Application for Dischakge— Objections— False Schedulbs. 
Adhère the spécification of objections to the discharge of a bankrupt 
ajïëged that nine years before he made hls wife a gift of $20,000 in fraud 
df creditors, and that hls failure to schedule such àmount as hls prop- 
erty was making a false schedule, such objections wlll be dverruled as 
insufficient In law, since on their face the objections showed property in 
the fund to be in the wife, and not In the bankrupt. 

In Bankruptcy; 1 On objections to discharge. 

Swift, Campbell & Jones, for bankrupt. 
Leonards & Austin, for objecting creditor. 

KOÔLSAAT, District Judge. This matter cornes on to be heard 
upon the spécifications of objection to the discharge of the bankrupt 
filed by John A. Ames, a creditor. The spécifications were prepared 
in the nature of à pétition, and the bankrupt filed an answer to the 
same, àsking that the answer be treàtéd as a demurrer. Treating the 
said pétition as the technical spécifications of objection to discharge, 
and said ahswer as à demurrer theréto, I am of the opinion that said 
spécifications do not state a groùnd for withhplding the discharge of 
the bankrupt. The allégation is that the bankrupt nine years ago 
made a gift to his wife of $20,000 in, fraud of crèdjtors. Petitioner 
several yeâr& ago filed à creditors' bill against said bankrupt and his 
wife, seéking to establish said contention, and to obtain the money so 
given të the wïfe, which suit is still pending. The sole légal ground 
of objection to discharge on this stàtè of facts is that the bankrupt 
failed to schedule the property in question as his ôwn. Under the 
allégations 0f the pétition or spécification, the property in question 
was that of thé wife, as against the bankrupt. Therefore he made no 
false schedule by omitting this property. Possibly the trustée of the 
bankrupt niày be able to recover this property for the benefit of credit- 
ors, and if the creditors désire to hâve a trustée appointed for this pur- 
pose, and délire to advance the costs necessary to continue said litiga- 
tion, léave will be granted for such trustée to cause himself to be substi- 
tuted in said suit. Creditors may, if they désire, take the proper 
steps beforè the référée to hâve a trustée appointed, but the spécifica- 
tions herein ofc the objections to thé discharge of the bankrupt will be 
oyerruled ontne ground that they are insufficient in law. The bank- 
rupt is discharged. 
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In re EIDEMILLER. 
(District Court, N. D. Illinois, N. D. July 14, 1900.) 

No. 3,614. 

Bankrcptct— Involuntary Proceedings — Infancy of Debtor. 

Creditors of an infant, in Illinois, whose debts the infant is entitled 
to repudiate at majority, cannot hâve him adjudged an involuntary bank- 
rupt, since they are not creditors in the sensé of the bankruptcy act of 

1898. 

Wheeler & Silber, for petitioning creditors. 

Wm. R Burleigh and E. C. Crawford, for bankrupt. 

KOHLSAAT, District Judge. This matter cornes on to be heard 
upon demurrer of petitioners to the plea of infancy of the alleged 
bankrupt. The authorities cited in support of said demurrer do not 
apply to the law of infancy existing in Illinois. I am of the opinion 
that in Illinois an infant cannot be adjudged a bankrupt. In this case 
the infant can, upon reaching majority, repudiate the debts which peti- 
tioners claim he owes them. For this reason the petitioners are not 
creditors, in the sensé contemplated by the bankruptcy act, and there- 
fore cannot maintain their pétition as such. The demurrer is over- 
ruled, with leave to petitioners to reply to the plea within five days, 
if they choose to controvert the alleged fact of infancy. 



ATKINS v. WILCOX. 

(Circuit Court of Appeals, Fifth Circuit December 18, 1900.) 

No. 977. 

1. Bankruptcy— Trustée— Right to Contest Claims 

Under Bankr. Act 1898, a trustée of a bankrupt is authorlzed, as rep- 
résentative of ail the creditors, to contest the allowance of any claim 
filed against the estate. 

2. Bame — Bpfect os Lease— Rent to Accrue. 

Under a provision of a lease that "should the lessee at any time fail 
to pay the rent punctually at maturity, as stipalated, the rent for the 
whole unexpired terra of this lease shall * * * at once become due 
and exigible," the flling of a pétition in bankruptcy by the lessee at a 
time when he was not in default in the payment of rent does not mature 
notes given for rent to accrue in the future, or the lessor's right to en- 
force a statutory lien therefor. 

8. Bame— Provable Debts— Rent to Accrue. 

On the bankruptcy of a lessee, notes given by him for installments of 
rent to accrue in the future under a lease for a building occupied by 
him for business purposes do not constitute debts provable under Bankr. 
Act 1898, § 63, subd. 1, vrhere the lease contains provisions for its ter- 
mination in case the building should become untenantable, authorizing 
re-entry by the lessor for condition broken, and prohibiting its transfer 
by the lessee, or the use of the premises for any other purpose than that 
specifled, without the written consent of the lessor. 

Appeal from District Court of the United States for the Eastern 
District of Louisiana. 
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Robert J. Maloney, for appellant. 

E. T. Florence and Chas. Rosea, for appellee. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK;, Circuit Judge. On the 4th day of May, 1899, Leopold 
Keifer, by a written lease, rented from the appellant, Mrs. Sarah E. 
Atkim, certain premises described in the lease for the term of one 
year, commencihg on the lst day of October, 1899, and ehding on the 
30th day of September, 1900, for a monthly rental of $333.33^, for 
which Keiffer executed and delivered to the appellant 12 rent notes, 
bearing even date with the lease, and payable to the lessor, one on 
the lst day of November, 1899, ând one on the lst day of each and 
every succeeding month (except the last one, payable on the 30th of 
September), flxing the interest at the rate of 8 per cent, per annum 
from maturity until paid. The lease recited that should the property 
be destroyed by flre, or should the lesseebe deprived of the use of the 
premises by some other unforeseen event, not due to any fault or neg- 
lect on bis part, then he should be entitled to a crédit for the unex- 
pired term of the lease, and the corresponding proportion of rent notes 
should b,e ; annulled and returned to him. At the time of the making 
of this lease Keiffer was in possession of the premises under a lease 
of similar import bearing date 8th of June, 1898, which provided for 
a term of one year, commencing on the lst day of October, 1898, and 
ending on the 30th day of September, 1899. On October 3, 1899, 
Keiffer presented his pétition to the court of bankruptcy to be ad- 
judged a bankrupt, which pétition, in the judge's absence, was referred 
to a référée, who on the same dày déclared and adjudged the petitioner 
to be a bankrupt. By a stipulation of the parties, only certain por- 
tions of the record in the bankrupt proceeding were brought up on 
this appeal, from which it appears that the appellant made proof of a 
secured debt against the estate of the bankrupt on October 31, 1899, 
claiming the aggrégate amount of the 12 rent notes giten and held 
under the lëase Of date May 4, 1899, ând to become payable as above 
ifecited. The claim and proof thereof embraced other items, which 
do not require further notice hère. On November 21, 1899, this proof 
of debt was fifed by the référée. The record we hâve does not show 
any furthér action iû the bankrupt estate until March 7, 1900, when 
an accpunt of C. O. Wilcox, trustée of tljLie estate of Leopold Keiffer, 
bankrupt, was presented to and ûled by the référée, who thereon made 
an order of that date, as follows: "Let a meeting of creditors be 
held on March 20, 1900, at 3 p. m. Let them be notified according to 
law, and that thëy do show cause on the above date why said âccount 
should not be approved ànd homologatéd." The àccount showed the 
receipt of allriiE thè fundà that hàd corne into the hands of the trus- 
tée, aggregating $3,651.44. It also showed 20 items of disbursement 
that had been inade by the trustée, ànd bore an item, "Eeserved for 
future costs, $150.00," which, âddedto the disbursements, aggregated 
$2,253.77. Among the disbursements ïs the following: "Mrs. Sarah 
E. Atkins, landlord. Bent for September, October, and November, 
1899, three months, at $333.33^, $1,000.00." On March 20, 1900, the 
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appellant appeared before the référée and filed her written opposition 
to the account submitted by the trustée, on the ground that she had 
proved her claim for rent for the whole of the 12 months specified in 
the lease of May 4, 1899 (and other grounds not necessary herë to no- 
tice), and that by the laws of Louisiana she has a lien of the first rank 
on ail the property in the leased premises, and that the total assets 
in the hands of the trustée and on deposit to the crédit of the estate 
were realized from the sale of the property contained in the leased 
premises, and subject to her lien, wherefore she opposes each and 
every item on said account, and prays that she be declared entitled 
to a lien first in rank on ail the property contained in the leased prem- 
ises, or on the proceeds, and that the account of the trustée be 
amended, and he be ordered to pay to her the full amount of her 
claim in préférence to ail other claims. The référée rejected her claim 
for the months of December, 1899, to September, 1900, inclusive, for 
reasons elaborately given in his judgment thereon, from which judg- 
ment Mrs. Atkins appealed to the judge sitting in the court of bank- 
ruptcy, by whom the judgment of the référée was affirmed, and she 
prosecutes this appeal. 

It appears that the trustée occupied the premises during the months 
of October and November, 1899, and that he allowed and paid on Mrs. 
Atkins' claim for rent the rent which accrued for the months of Octo- 
ber and November, under the current lease, at the rate and amount 
of the notes which had been given therefor. The appellant insists 
that the trustée was without right or interest to contest the lien of 
the opponent, as it was claimed in her proof of debt. We are clear 
that this position is not well taken. By the express terms of the stat- 
ute the trustée is selected by the creditors. By the clearest implica- 
tion he represents ail the creditors, and as such représentative has an 
interest in the just administration of the estate which belongs to the 
creditors. Moreover, this right is expressly recognized in the sixth 
paragraph of gênerai order in bankruptcy 21 (32 C. C. A. xxii., 89 
Fed. ix.), which has itself the force of a statute, even if not clearly 
founded on the text of the statute, which we think it is. It appears 
to give the trustée precedence even of the creditors, for the language is 
that, "when the trustée or any creditor shall désire the re-examina- 
tion of any claim filed against the bankrupt's estate, he may," etc. 
The appellant by her proof of debt appears to found her claim, in part 
at least, on the following provision in the lease: 

"Should the lessee at any time fail to pay the rent punctually at maturity 
as stipulated, the rent for the whole unexpired time of this lease shall, wlth- 
oot putting said lessee In default, at once become due and exigible." 

In her affidavit in support of her claim she contends: 

. "According to the terms of said lease, the note maturing November 1-4, 
1899, not having been paid, then the whole unexpired amount of said lease 
represented by said notes becomes due and exigible." 

At the date of the adjudication in bankruptcy, and at the date 
when the debt was proved, there had been no default in the payment 
of rent under the then current lease, or any violation of its condi- 
tions which would render the notes, or any of them, given for the 
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rent that was to accrue due and exigible, and authorize the lessor ta 
enforce her lien on the propertFthen in the leased premises for the 
payaient of ail or any one of the rent notes given and held under 
that lease. The lease does not provide in express terras that the bank- 
ruptcy of the lessee would hâve the effect to mature the notes and 
render thèm exigible. The présent bankruptcy act has no direct pro- 
vision on this subject. The bankruptcy act of 1867 contained this 
provision: 

"Whère the bankrapt is liable to pay rent or other debt falling due at flxed 
and stated perlods, the creditor may prove for a proportlonate part theieof 
up to the ttoe of the bankruptcy, as if the same grew due from day to day, 
and not at such fixed and stated perlods." Section 19. 

No such provision, or its équivalent, appears in the présent act. Its 
language applicable to the case we are considering is that debts of the 
bankrupt may be proved and allowed against his estate which are a 
flxed liability, as evidenced by à judgment or an instrument in writ- 
ing, absolutely owing at thè tinté of theflling of the pétition against 
him, whethér then payable or not, with any interest thereon which 
would hâve been recoverable at that date, or with a rebate of interest 
upon such as were not thèn payable and do not bear interest. Sec- 
tion 63; This provision has not yet been construed by the suprême 
court, nor, as far as we are advisèd, by any one of the circuit courts 
of appeals. The National Bankrïiptcy News reports show that it has 
been f requently ruled on by référées in bankruptcy, and by four of the 
judges for districts in other circuits. In the opinions of the référées 
and of the judges of the courts of bankruptcy, just referred to, there 
is a marked unanimity to the extent that rent to accrue in the future, 
if it can be caïled a debt, is a contingent one, both as to its amount 
and as to its very existence, and that there is no provision in the act 
of 1898 which allows proof of such debts. In the very nature of the 
case, there is great diversity of view as to the ground on which this 
ruling is placed. The opinions and judgments necessarily hâve rela- 
tion to the terms of the contract of lease out of which the claim for 
future rent grew, and are largely controlled by the particular provi- 
sions of the respective instruments. Some of the opinions, however, 
take ground broad enough to cover the subject, without référence to 
the terms of leases in gênerai use. The jtidge for the district of Ken- 
tucky in his opinion uses this language: 

"The court sees no way to avoid the conclusion that the relation of land- 
lord and tenant in ail such cases ceases, and must of necessity cease, when 
the adjudication is made. If the relation does cease, the landlord afterwards 
has no tenant, and the tenant has no landlord. At the time of the adjudica- 
tion the bankrapt is clearly absolved from ail contractual relations with, 
and from ail Personal obligations to, the landlord growlng out of the lease, 
subject to the remote possibilité that his décharge may be refused, — a chance 
not worth considering. After the adjudication there is no obligation on the 
part of the tenant growlng out of the lease. Se not only owes no subsé- 
quent duty, but any attempt on his part to exercise any of the rights of a 
tenant would make him a trespasser. His relations to the premises and to 
the contract are thenceforth the same as those of any other stranger. He 
eannot use nor occupy the premises. No obligation on his part to pay rent 
can arise when he can neither use nor occupy the property. The one follows 
the other, and it seems clear that no provable debt, and, indeed, no debt of 
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any sort, against the bankrupt, can arise for future rent. No rent can accrue 
after the adjudication in such a way as to make it the debt of the bankrupt, 
and future rent bas not, in any juat sensé, aecrued before the adjudication." 
In re Jefferson (D. C.) 93 Fe<l 951. 

The judge of the court for the Eastern district of North Carolina 
seems to concur in the views just stated. In his opinion we flnd this 
language: 

"As to the rent of the bank: The contractual relations being terminated, 
a landlord is not entitled to prove a claim for rent against a bankrupt after 
such bankrupt ceases to use the building. The relations of landlord and ten- 
ant are severed by opération of the bankruptcy law. The trustée of his es- 
tate may, after adjudication, occupy and use the rented or leased premises 
for the estate; but under such circumstances it would be chargeable to the 
estate, not as rent under bankrupt's contract, but as cost and expenses of ad- 
ministering the same." Bray v. Cobb, 2 Nat Bankr. N. 588, 100 Fed. 270. 

Touching the language above quoted from the opinion of Judge 
Evans (In re Jefferson, supra), Judge Lowell, of the Massachusetts 
district, says: 

"With ail respect for the learned judge, I must think the above remarks 
made somewhat hastily, unless they are to be taken as limited to the par- 
ticular leasé in question, or made to dépend upon some peculiar provision of 
the Statutes of Kentucky. Let us consider an actual example. A Iease re- 
cently examined was made for a term of several hundred years, upon a pay- 
ment of sixteen thousand dollars at the beginning of the term, and subjeet 
to a future rent of one dollar a year if demanded by the lessor. Clearly this 
would be an asset of a bankrupt's estate which the trustée would almost cer- 
tainly elect to assume, and I can flnd nothing in the bankruptcy act which 
would terminate the lease and entitle the landlord to possession. Many ex- 
isting ground leases, also, would certainly be assumed by a trustée in bank- 
ruptcy of the lessee, and it would be unjust to hold them terminated by the 
adjudication. It follows, then, that the lease hère in question was not de- 
termined by the bankruptcy of the lessee, but only by the re-entry of the 
lessor." 

The actual example proposed for considération by Judge Lowell is 
a leasehold in form, certainly, but it appears to be substantially, in 
fact, a purchase of the freehold for a présent considération paid in 
cash at the beginning of the term, and to hâve value as an asset equal 
to the current market price of the freehold in the premises let. It 
is an estate with such an inconsiderable burden as may well be disre- 
garded, and, as the learned judge says, clearly this would be an asset 
of a bankrupt's estate which the trustée not only would almost cer- 
tainly elect to assume, but which the creditors, or the court on their 
motion or on its own motion, would compel him to assume. The doc- 
trine of élection to which he refers sprung out of the state of the 
law in bankruptcy as it was at an early time in England construed 
by the common-law courts. The rule as then announced has been 
greatly modified in England by statutes passed from time to time, 
and the décision of the English courts on thèse various statutes, and 
the décisions of the state courts in this country on the various insol- 
vency acts, are more interesting than helpful in our effort to construe 
the provision of our bankruptcy law now in force. Moreover, the ques- 
tion as to the effect that the adjudication in bankruptcy has on the 
relations subsisting between the landlord and tenant, while it is kin- 
dred to the question with which we are dealing, its connection there- 
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with isby no means Vital. Thelanguage of our statute âffecting the 
cJ^îp lëre invqlved retires th^t the dent shall be a flxed liability 
absolutely owihg at the time of flïing the pétition. Under the insol- 
vent law of the state of Massachusetts pcior to the statute of 1879, 
ôiï|r iuchâëBfs (with certain ëxteptibflsrwere provable as were "ab- 
sôratelydue" àt the time of thë'i&rst publication of the notice of issu- 
ing the warrant of insolvency. The case of Bowditch v. Raymond, 
146 Massi! 109, 15 N. E. 285, shows that the language "absolutely due" 
was tîfeâjtëd as exactly équivalent to the lèjhguage "absolutely owing," 
as it niuèt be, for the s'tâtutë provided for proving debts payable at a 
future date. After ref erring to numerous cases in which it had been 
held thàt under that statute future rent to accrue under a lease in 
which the insolvent dehtor is lessee cannot be proved, ït is said: 

"The prlnclple of thèse cases is that such rent Is not a debt absolutely 
due,at the time of the flrst publication. The lease may be terminated by the 
éviction of the lessee or otherwjse, and no rent may ever accrue or become 
due. The lessor's 'claim is a contingent one. It is not contingent merely as 
to amount, but the very existence of the claim dépends upon a contingency," — 
ref erring to Bordman v. Osborn, 23 Pick. 295. 

Further on in the opinion itis said: 

"The existence of any debt in the future dépends upon contingencles, anâ 
thereforë the appellants' claim cannot be proved under our insolvent law prior 
to thé statute 1 of 1879." 

In the lease before us the lessee binds himself — 

"To mate riô sublease, nor transf er said lease In whole or ta part, nor use 
the preiniseS for any other pùrpose than that herein contemplated, without 
the writtëh consent of the, lessor," 

And againit déclares: 

"And, should the lessee in any manier violate any of the conditions of this 
lease, the lessor hereby expressly reserves to himself the right of canceling 
said lease wlthopt putting the lessee in defautt; the lessee hereby assenting 
thereto, and expressly walving the légal notice to vacate the premises." 

It is not s© elèar that this leasehold is an asset of the bankrupt's 
estate which the trustée would almost certainly elect to assume, or 
that the court should on its own motion, or on the motion of creditors, 
require him to assume. Nor is it quite déar what he could do with 
it if he did assume it. It is not necessary for us to hold that the ad- 
judication in bankruptcy terminated this lease and absolved the re- 
lations between the landlord and the tenant thereby created, nor is 
itinecessaryw prudent rtôannoilnce in. advance what the holding 
should be in any given cafe;iwhich may possibly arise. We thereforë 
coatent onrsdfeswith annonncing that, in our opinion, there was no 
errer in the. juif ment ofi the: district : Court; rejecting the appellant's 
claim. That judgment is thereforë affirmedv 
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WOODRUFF v. CHBEVBS et aL 
(Circuit Court of Appeals, Flfth Circuit. January 8, 1901.) 

No. 874, 

I. Bankruftcy— Juridiction of Courts of Bankruptcy— Equitable Pow- 

BBS. 

After the trustée of a bankrupt had set apart to him without objection 
the property exempted by the laws of the state, and the court had fixed 
the time for hearing the bankrupt's application for discharge, properly 
made, certain creditors filed a pétition setting up that they held notes 
of the bankrupt in whieh he had waived his right of exemption, as 
permitted by the state statute, but that under the laws of the state 
they could only subject the exempt property to the payment of their 
claims by obtaining judgment thereon, and levying on such property. 
They prayed the court to withhold the bankrupt's discharge, and to take 
possession of the property through the trustée, and administer the same 
for the beneflt of the petitioners. Held, that the court, as a court of 
bankruptcy, had no power under Bankr. Act 1898 to grant the prayer 
of such pétition, either by refusing or withholding the bankrupt's dis- 
charge, no statutory ground therefor being alleged; or by taking posses- 
sion of and administering the exempt property, whlch, under sections 6 
and 70a, constituted no part of the estate in bankruptcy. 

S. Same— Jurisdiction of Plenary Sdits. 

A district court is veste'd with no jurisdiction by Bankr. Act 1898 to 
entertain a plenary suit in equity by creditors of a bankrupt to reach and 
subject to their claims his exempt property on the ground that they hold 
notes in which he expressly waived his right of exemption. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia. 

Z. T. Woodruff, a citizen of Dooly county, Ga., was adjudged a bankrupt 
in the district court for the Southern district of Georgia, on his own pétition, 
on January 6, 1899. On the 28th day of that month O. C. Cheeves was 
appointed trustée. On February 23d the trustée made his report to the court 
of the articles' set off to the bankrupt by him, as provided in section 47, cl. 

II, of the bankrupt act, and required by rule 17 of gênerai orders in bank- 
ruptcy (32 C. C. A. xix„ 89 Fed. viii.). No exception to this action on the 
part of the trustée was takén by any creditor within 20 days after the filing 
of the report. On March 23d the bankrupt filed his application for a dis- 
charge. This application was set to be heard before the judge of the court 
of bankruptcy on June 5th, and due notice thereof was given. On May 2d 
a pétition was presented to the district court for that district, as follows: 

"In the Matter of Z. T. Woodruff, Bankrupt In Bankruptcy. 

"The pétition of J. D. Lester, H. & D. Keen, the Farmers' Supply Company. 
Gabe Lippman, and Max Cohen respectfully shows: 

"(1) That they are creditors of said bankrupt, and severally hold and own 
promissory notes given by the said bankrupt, containing a waiver by him of 
the right and benefit to the homestead and exemption allowed and prescribed 
by the laws of the state of Georgia. 

"(2) The notes held by petitioners respectively against said bankrupt are 
for the principal sums following, namely: J. D. Lester, two notes, dated July 
31, 1897, for $275, due October 1, 1898, with interest from October 1, 1897, 
at the rate of 8 per cent, and 4 per cent., respectively. On the first-mentioned 
note the said bankrupt lias been credited with the sum of $61.70. Said bank- 
rupt is still indebted to said Lester for the full amount of principal and in- 
terest due on said notes, after deducting said crédit. Eli Woodruff is also 
a joint maker of said notes. Said bankrupt is indebted to H. & D. Keen on 
a. note given by him jointly with Eli Woodruff for $100, besides interest from 
maturity at the rate of 8 per cent, per annum, dated January 20, 1897, and 
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due November 1, 1897. Said bankrupt is indebted to the Faraiers' Supply 
Company in the sum of $16.41, besldes Interest: at 8 per cent, per annum 
from maturity, on a note dated January 16, 1898, and due October 1, 1898. 
Said bankrupt is Indebted to Gabe Lippman in the suffi of $21.60 principal, 
besides interest from maturity at 8 per cent, per annum, on a promissory 
note dated January 18, 1898, and due September 15, 1898. Said bankrupt is 
indebted to petitioner Max Cohen in the principal sum of $324, besides inter- 
est from maturity at 8 per cent, per annum, on a promissory note given by 
him, dated February 11, 1898,, and due 12 months after date. In each and 
ail of said notes said bankrupt bas, in wrjting, expressly waived and renoun- 
ced his right to the beneflt of the exemption provided in and by the consti- 
tution and laws of the state of Georgia; said waiver being stated in said 
notes çônstituting the contract of indebtedness, and being made in accordance 
with the provisions of the constitution and laws of said state «ithorizing and 
empowermgthe debtor to waive or renounqe to writing his right to the ben- 
eflt of the exemption providé4#or by the constitution and laws of said state. 

"(3) 0. C. Cheeves, the duly-àppointed trustée of the estate of said bank- 
rupt, bas set apart the said bankrupt's exemption, and repprted the items and 
the estimated value thereofto the court, to which report référence is hereby 
made., .,",.. ,,,/ 

"(4) ïhe said bankrupt has applled to thé court to hâve a full discharge 
from ail the debts provable àgalnst his estate under said bankrupt act, except 
sucb dfèbts as are excepted by lâw from such discharge. 

"(5) Petitioner Max Cohen holds a dëed to the land set apart to and çôn- 
stituting a portion of the exemption of said bankrupt, the said deed having 
been made and delivered by said Z. T. Woodruff on thé llth day of Feb- 
ruary, 1898, in accordance with section 2771 et seq. of the Revised Code of 
the statë of. Georgia (being sections 1969, 1970, and 1971 of the Code of 1882), 
in order tb secure the debt herèinbefore menOoned. Said deed will be to the 
court shown. 

"(6) The other petitioners above named hold no security for their af oresaid 
debts, save and except so far as a waiver of homestead and exemption may 
be construe'd as a security. ' Said notes containing said waivers will be to the 
court shown. . . ; 

"(7) Petitioners show that, if the discharge applled for by the said bank- 
rupt is granted by the court at this tlme, and without making provision for 
the protection of petitioners, ând> the enforcement of their af oresaid waivers 
of homestead, your petitioners will be without remedy. 

"(8) Under the laws of the state of Georgia a debtor' s exemption cannot 
besubjected to the, payment of a debt containing a waiver of homestead, ex- 
cept by first putting' said debt, in judgmentj and afterwards causing the exé- 
cution issued thereon to be levied on the exempt property in accordance with 
the provisions of sections 2850 et seq. of the Revised Code of this state. If 
a discharge be granted by this court without reserving to petitioning créd- 
itera the right to sue on said debts and put the same in judgment, and without 
giving them a judgment for their said debts, or providing means whereby 
they may obtain judgment thereon, your petitioners would be left without 
means of enf orClrig their rights creatèd and arising out of the af oresaid waiv- 
ers of exemption by said bankrupt debtor, and will be without remedy. 

"(9) The entire property of said bankrupt, so far as turned over by him 
to the trustée, and not consumed in expenses, has been set apart to him as 
an exemption. The said Eli Woodruff, joint maker of some of the aforesaid 
notes, as herèinbefore stated, is likewlse a bankrupt, and his property is in 
the hands of the same trustée, and has likewise been set apart by said trus- 
tée to him as an exemption, and the said Eli Woodruff has likewise waived 
in the aforesafd notes signed by him ail right and beneflt of exemption under 
the constitution and laws of the state of Georgia. 

"(10) Wherefore your petitioners, being without remedy at common law, 
pray that this honorable court may grant petitioners such relief as can be 
afforded and administered in a court of equity, and, if need be, to framè 
such remedy and appropriate form of proceeding as may protect their rights 
and interests in ! the premises. And petitioners pray tbat said bankrupt's 
application for discharge be stayed, and that the discharge applled for be not 



WOODRUFF V. CHEEVES. 608 

granted until petitioners are given an opportunity to enforce thelr said waiv- 
ers of homestead, either by proceedings in the state court or in this court, as 
this court may détermine; that, in the event a discharge be granted, the same 
be so molded, conditioned, and qualified as to save and reserve to petitioners 
their rights to reach the exemption set apart to said bankrupt, as under and 
by virtue of the aforesaid waivers they are severally entitled to do; that the 
court grant such remédies and forma of relief and authorize and direct such 
proceedings as may enable petitioners to render their aforesaid waivers ef- 
fective, and reach the property set apart to said bankrupt as his exemption; 
that the court protect and préserve said exempted property, and provide for 
its due administration and distribution, and to this end to appoint a receiver 
to hold the same, and sell and administer the proeeeds, or otherwise provide 
for the protection and due distribution of said property, under such forms, 
procédure, and remédies as are usual and appropriate to a court of equity; 
that the court grant such other and further relief as may be meet and proper. 
Petitioners will undertake to prove the facts stated in this pétition without 
answer under oath from the bankrupt, or any other person who may be 
deemed a proper défendant to the prayers of this pétition; discovery and 
answer under oath being expressly waived." 

On the présentation of this pétition the judge of the district court made 
thereon the folio wing order: 

"The foregoing pétition read and considered, and ordered filed, and the 
same will be heard and passed upon in the district court of the United States 
for the Western division of the Southern district of Georgia, at Maçon, on 
Monday, 5th day of June, 1899. Let the défendant bankrupt, above named, 
show cause in said court at said time why the prayers of said pétition should 
not be granted. 

"In open court, May 2, 1899." 

To this pétition the bankrupt, by his counsel, submitted: "(1) A gênerai 
demurrer. (2) And for spécial cause of demurrer the bankrupt says that there 
is no authority of law for instituting the proceedings in this case. (3) That 
the bankrupt court has no jurisdiction over exempted property, and has no 
jurisdiction to administer it. (4) That the waiver of homestead relied on is 
no légal reason for denying bankrupt his exemption under the constitution 
and laws of Georgia. (5) That the exception to bankrupt's discharge, and not 
injunction, is the proper remedy for the petitioners. (6) Ifor further cause of 
demurrer bankrupt says that there is no authority of law in the bankrupt act 
fbr this proceeding, nor for the relief sought. This is an effort to change the 
bankrupt law, and carve out exceptions to a discharge which are not con- 
templated by the act, and to provide remédies not authorized by law. The 
right to a discharge in bankruptcy is a statutory right. How it can be ob- 
tained, what debts it affects, and what objections may be urged, are to be 
determined alone by the bankrupt act; and lt does not authorize this pro- 
ceeding, nor the relief which it seeks." 

On August 5th the district court gave judgment as follows: 

"In the Matter of Z. T. Woodruff, Bankrupt. In Bankruptcy. 
"Pétition of John D. Lester and other creditors objecting to the discharge 
prayed for, and relief, etc. This came on on be heard at this term, and 
was argued by counsel, and thereupon, upon considération thereof, it was 
ordered, adjudged, and decreed that the demurrer interposed by the bankrupt 
to the pétition be overruled, and that the trustée, O. C. Cheeves, carve out 
of the property heretofore set apart by said trustée as a homestead exemption 
to the bankrupt free from the claims of gênerai creditors the sum of $300 
in household and kitchen furniture and provisions, including in the charging 
against said amount such provisions as the bankrupt may hâve heretofore 
pending the settlement of this issue reduced to cash, and not turned over to 
his trustée, and that the §300 so set apart to said bankrupt be held by said 
bankrupt free from the claims of ail creditors of said bankrupt, including 
such creditors as hold gênerai waivers of homestead. It is further ordered, 
adjudged, and decreed that ail the other portion of the property of said bank- 
rupt heretofore set apart to him in the $1,600 exemption shall be dealt with 
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by< thé "truste© jprecisely as Jf It dld not constitute a part of the homestead 
exemption, except that a separate account shall be kept of the proceeds of 
«aid portion, and that the same shall constitute a spécial fund for distribution 
toicreditors holding gênerai waivers of homestead from the bankrupt, and 
that the said credltors holding gênerai walvers of homestead must flrst resort 
to the fund tbns arising out of the homestead exemption for the payaient of 
their claiûi s before sharing in the gênerai fund of said bankrupt should sueh 
gênerai fund, arise over and above the fund arising from homestead exemp- 
tion: pravided, aowever, that should the bankrupt, or any one for him, pay 
off the clairûs of such credltors as hold gênerai waivers of homestead within 
thlrty days -from this date, the entire $1,600 homestead heretofore set apart 
to said bankrupt shall stand and be approved as the exemption of said bank- 
rupt. It is further ordered, àdjudged, and decreed that the trustée hold 
possession of the entire homestead until the expiration of thlrty days from 
this date, and at the expiration of said period of thirty days shall couvert 
the same lnto money as soon as Itmay be done without détriment to the best 
interest ot the estate. It is further ordered, àdjudged, and decreed that the 
bankrupt shall yield possession to the trustée of the homestead heretofore 
set apart to him over and above the aforesaid $300 on demand by said trus- 
tée. It is further ordered, àdjudged, and decreed that the bankrupt's appli- 
cation for discharge be stayed until the rights of the credi tors holding home- 
stead waivers can be definitely settled and enforced under the provisions of 
this decree', and that a lien be estabïished in f avor of the credltors holding 
waivers of homestead agaiiist the homestead set apart by the trustée and 
the funds àrisïng therefrom,' save and except the $300 hereinbefore men- 
tloned;" 

Allen Fort, for the pétition. 

J. I. Hall and 0. T. Wimberly, opposed. 

Before PÀEDEE, McCQEMICK, and SHELBY, Circuit Judges. 

McGOEMICK, Circuit Judge, after stating the case, delivered the 
opinion of the court. 

It appéars from the record brougbt up by the pétition for review 
in this case that the bankruptcy proceedings were ripe for the appli- 
cation by the bankrupt to obtain his discharge. More than 30 days 
and less than 12 inonths before the présentation of his application 
for a discharge ne had been adjudicated a bankrupt, and a trustée 
had been aj>pointed. There is no suggestion that any of the proper 
schedules hâve not been made up and filed. It afflrmatively ap- 
peàrs that the trustée had reported, agreeâbly to the statute and 
the gênerai orders, the property set off to the bankrupt exempt from 
seizure in satisfaction of his debts under the law of the state of his 
domicile, and that no objection to that report had been made within 
20 days, or eveir, by any of the creditors or other person interested 
in the estate. The application thus being timely, and in proper 
forai, it was thè duty of the judge to hear the same, and investigate 
the merits thereof, : and discharge the applicant, unless such proofs 
and pleas made in opposition thereto by parties in interest who had 
been given sufflcient time and a reasonable opportunity to be heard 
made known to the court that he had (1) committed an offense pun- 
issable by imprisonment, as prpyided in the act of July 1, 1898; or 
(2) had, with fraudulent intent to conceal his true financial condition, 
and, in contemplation of bankruptcy, destroyed, concealed, or failed 
to keep books of account or records from which his true condition 
might be ascertained. Section 14b. Nothing of this kind was at- 
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tempted to be shown, and what was shown assumes that thèse stat- 
utory objections did not exist. A very candid and able statement 
of the relations of the appearing creditors to the bankrupt and his 
estate was submitted to the court, which the court received, con- 
sidered, and treated as the institution of a plenary proceeding in 
equity. In re Woodruff (D. C.) 96 Fed. 317. It showed substantially 
that, with référence to the term "secured creditors," as used in the 
bankrupt act, the complainants are unsecured creditors, who, as 
such, had proved their claims, which, while they were evidenced 
by instruments in writing waiving the homestead and exemption 
rights, constituted no lien on the property of the debtor, and could 
be availed of only by putting the same in judgment, and seizing the 
property under final process issuing thereon; that, such judgments 
not having been obtained and process issued and levied before the 
adjudication of bankruptcy, if the bankrupt should now be dis- 
charged in the terms of the statute the complainants would be rern- 
ediless, — if, in fact, they were not already remediless,— unless the 
district court, in the exercise of the equity jurisdiction conferred 
by the bankruptcy act, was able to grant them relief, and cause the 
exempt property held by the debtor to be taken by the trustée and 
administered for the benefit of the complainants and others, if any, 
holding like claims. The bill of complaint does not aver, or by impli- 
cation suggest, that the bankrupt is not a person of that class in 
whose favor the organic and statutory law of the state of his domi- 
cile exempts from seizure for the satisfaction of his debts property, 
real or personal, or both, to the amount in value of $1,600; nor does 
it aver, or by implication suggest, that the property set apart to Mm 
by the trustée, and duly reported to the court, was of greater value 
than the amount thus limited by law. On the contrary, it assumes, 
by necessary implication, at least, that the applicant for discharge 
does belong to the class for whose beneût the laws allow the ex- 
emption, and that the property set apart by the trustée does not 
exceed in value the limit of the allowance. It is not shown that 
there are not other creditors whose debts are evidenced by writing, 
making the same waiver as is made in the complainants' contracts, 
or that there are not also other creditors whose claims are not of 
the class of those held by the complainants. The purpose and 
prayer of the bill is that the property so set apart, and now held by 
the bankrupt as his by reason of the exemption laws of his state, 
shall be recovered from his possession, and taken into the possession 
of the trustée, to be administered by the district court as a court 
of bankruptcy or as a court of equity, for the benefit of not ail the 
creditors of the bankrupt, but of such only as hold claims against 
him with written évidence of his waiver of his homestead and exemp- 
tion rights, as far as he is permitted to waive them, under the con- 
stitution and statutes of his state. The distinguished and able coun- 
sel who appeared for the complainants, both in the préparation of 
his pleading in the lower court and in the oral argument and printed 
briefs which he submitted to this court, was evidently in doubt 
as to the capacity in which his application was to be received by 
the district court. The opening words of the very learned opinion 
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of the judge ot the district court in Re Woodruff, supra^ are : "Thèse 
are plenary proceedings in equity." Towards the close of his opinion 
we flnd this language: "Fortunately, the court of bankruptcy is 
given jurisdiçtion to do everything necessary to the administration 
and distribution of the bankrupt estâtes;" citing Bankr. Act 1898, 
cl. 2, § 2: If the bill is addressed to the court of bankruptcy to 
invoke its powers of administering the estâtes of bankrupts, it en- 
counters the provision that: 

"This act shall not affect the allowance to bankrupts of the exemptions 
which are prescribed by the state laws in force at the time of the filing of 
the pétition in the. state wherein they hâve had their domicile for the six 
months, or the greater portion thereof, lmmediately preceding the filing of 
the pétition^" Section 6. 

And this other provision : 

"The trustée of the estate of a bankrupt » • * and his successor or 
successors » * * shall, in their turn, be vested by opération of law with 
the title of the bankrupt as of the date he was adjudged a bankrupt, except 
in so far as it is to property which is exempt," etc. Section 70a. 

It seems çlear to us that this language of the statute leaves no 
room for argument to show that the exempt property constitutes 
no part of the estate in bankruptcy subject to administration by 
the trustée or by the court of bankruptcy. If the bill of com- 
plaint is addressed to the district court to invoke the exercise by 
that court of jurisdiçtion to entertain a plenary proceeding in equity 
between tlje parties, some observations which we flnd in the opinion 
of the suprême court in the case of Bardes v. Bank, 178 U. S. 524, 
20 Sup. Ot. 1000, 44 L. Ed. 1175 (announced since thèse proceed* 
ings were had in the district court) seem to us to be pertinent to 
and instructive in the inquiry which now engages us. The warp 
and woof of the opinion, its reasoning and review qî précédents, are 
so closely woven and flni^hed that its force cannot be fully shown by 
such detached ëxcèrpts as we can make, and we earnestly commend 
it to the careful scrutiny of ail who, in practice, are called upon 
to construe the provisions of the bankrupt law now in force: 

"Under the act of 1867 * * * the distinction between proceedings in 
bankruptcy, property so called, and independent suits, at law or in equity 
between the* assignée in bankruptcy and an adverse clàimant, was distinctly 
récognized and emphatically declared. Jurisdiçtion of such suits was con- 
ferred upon thé district courts and circuit courts of the TJnited States by the 
express provision to that effect in section 2, of that act, and was not derived 
Irom the other provisions of sections 1 and 2, conferrlng jurisdiçtion of pro- 
ceedings in bankruptcy. * * * The décisions of this court under the earl- 
ier bankrupt act of August 19, 1841 (chapter 9), are very f ew in number, 
and afCord little aid In the décision of the présent case. The one most often 
cited in favor of maintaining such a suit as this under the existing law is 
Ex parte Christy (1845) 3 How. 292, 11 L. Ed. 603. But section 8 of the 
act qt 1841 contalàed the provision (afterwards embodied in section 2 of the 
act of 1867, ahd above quoted.) conferrlng on the circuit courts concurrent 
jurisdiçtion with the district courts of suits at law or in equity between as- 
signées in bankruptpy and adverse clalmants of property of the bankrupt. 
• , * • The gênerai provisions at the beginning and end of this section 
[section 2, Act July 1, 1898] mention 'courts of bankruptcy' and 'bankruptcy 
proceedings.' * * * Proceedings in bankruptcy generally are in the nature 
of proceedings in equity; and the words 'at law,' in the opening sentence, 
conferring on the courts of bankruptcy 'such jurisdiçtion at law and In equity 
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as will enable them to exercise original jurisdiction in bankruptcy proceed- 
ings,' may hâve been inserted to meet clause 4, authorizing the trial and pun- 
jshment of offenses the jurisdiction over which must necessarily be at law, 
and not in equity. The section nowhere mentions civil cases at law, or ple- 
nary suits In equity. And no intention to vest the courts of bankruptcy with 
jurisdiction to entertain such actions and suits can reasonably be inferred 
from the grant of the incidental powers in clause 6 to bring in and substitute 
additional parties 'in proceedings in bankruptcy,' and, in clause 15, to make 
orders, issue process, and enter judgments 'necessary for the enforcement 
of the provisions of this act.' The chief reliance of the appellant is upon 
clause 7. But this clause, in so far as it speaks of the collection, conversion 
into money, and distribution of the bankrupt's estate, is no broader than the 
corresponding provisions of section 1 of the act of 1867; and in that respect, 
as well as in respect to the further provision authorizing the court of bank- 
ruptcy to 'détermine controversies in relation thereto,' it is controlled and 
limited by the concluding words of the clause, 'except as herein otherwise pro- 
vided.' Thèse words, 'herein otherwise provided,' evidently refer to section 
23 of the act, the gênerai scope and object of which, as indicated by its title, 
are to deflne the 'jurisdiction of United States and state courts' in the prem- 
ises. » » * The bankrupt acts of 1867 and 1841, as has been seen, each 
contained a provision conferring in the clearest terms on the circuit and dis- 
trict courts of the United States concurrent jurisdiction of suits at law or 
in equity between the assignée in bankruptcy and an adverse claimant of 
property of the bankrupt. We find it impossible to infer that when congress, 
in framing the act of 1898, entirely omitted any similar provision, and sub- 
stituted the restrictive provisions of section 23, lt indicated that either of 
those courts should retain the jurisdiction which it had under the obsolète 
provision of the earlier acts. On the contrary, congress, by the second clause 
of section 23 of the présent bankrupt act, appears to this court to hâve clearly 
manifested its intention that controversies not strictly or properly a part of 
the proceedings in bankruptcy, but independent suits brought by the trustée 
in bankruptcy, to assert a title to money or property as assets of the bank- 
rupt against Etrangers to those proceedings, should not corne within the 
jurisdiction of the district courts of the United States, "unless by consent of 
the proposed défendant,' of which there is no prêteuse in this case." 

The parties to the suit we are considering are not strangers to 
the bankruptcy proceeding, and the case, that far, at least, differs 
from the case of Bardes v. Bank, — a différence which we do not 
overlook in announcing that, in our view, the authority and opinion 
of the suprême court in that case makes it clear to démonstration 
that the district court should hâve sustained the demurrers to the 
complainants' Mil, and hâve granted the bankrupt his discharge. 
It follows that the judgment of the district court must be reversed, 
and this cause remanded to that court, with direction to dismiss the 
complainants' bill, at their cost, and to enter an order nunc pro tune 
as of the date of August 5, 1899, discharging the bankrupt agreeably 
to law. 



In re RUSCH et al. 

(District Court, B. D. Wisconsin. December 18, 1900.) 

Bahkrottcy— Trustée— Emplotment op Counsel. 

Where there are matters in controversy between différent classes of the 
creditors of a bankrupt, the trustée will not be arrthorized to employ as his 
counsel one wno is also counsel for any of the creditors. 

In Bankruptcy. On application of trustée for authority to em- 
ploy as counsel one of the attorneys representing certain creditors. 

Bloodgood, Kemper & Bloodgood, for creditors. 
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SEAMAN, District Judgé. Thçcltéditors presèntiiîg claims in this 
mafter united in iûterests, and in#y Tbe roughly classified as (1) mer- 
cantile creditops, whose claims jâ^bc-th unsecured anA undisputed; 
($«0-©alled "family créditons^ wbose claims are disputed and unse- 
Curedç and (3) on© claimant of alarge>àmount for alléged purchases 
of ttmber and other claims, sëcùred and unsecured. From the out- 
set ftf the proceèdïngs a triangujar contest has been carried on in 
référence to receivership, sélection of trustée, and other phases, and, 
if counsel for either of thèse contestants were adopted as counsel for 
the trustée, I anl satisfied that the way to a speedy and équitable 
adjustmédt of thé entire estate wcmld, be more difflcult than it would 
be in the hands of independent counsel. If litigation is unavoid- 
able, an early heatring of the issues is important; but it does not 
appear that the questions of lâw or fact are so coniplicated as to 
cause deïay through the employaient of other counsel, and the cir- 
cumstancés do npt warrant departure from the gênerai rule against 
the sélection on behalf of the trustée of counsel representing inter- 
ests in the litigation which are éîthér adverse to the gênerai estate, 
or m cohflict with other ihtérests ! inèrein représenter by the trustée, 
or tô, whiçh he owes some duty. The trustée is authorized to engage 
counsel subject to apprsoval, but not from either of those represent- 
ing the parties litigant. 



CROSSMAN et al. t; UNrTED STATES. 
(Circuit Court, S. D. New York. December 13, 1900.) 

/; ' .'no, : 3,i^. ' : ,;... ; .. ! 

Unitei) States— Status of Annexkd Territory— Customs Ddties. 

Thé provision Of the Joint resolution for the annexatlon of the Ha- 
waiian Islands of July 7, 1898, ' -which retained in force the same cus- 
toms duties between sueh Islands àfl'd ports of the United States as for- 
merly, is comstituiional. ' > 

Appeal by Importers from a Décision of the United States General 
Appraisers.! ; , ( , , .... !! ,'"'. . , 'V." 
W. Wickham J3mith, for ;imparters. , 
Henry $ pîait, Asst. U. S. Atty. 

TOW3SPSEND, District Judge. On April 26, 1900, the àppellants 
îmported from 1 Hohoîùlu into the port of New York certain whisky, 
brandy, and jam, on which duty was assessed under appropriate 
paragraphs of the tariff act of July 24, 1897. There is no question 
as to classification or rate of duty, assessed, provided said goods were 
subject to any duty. The contentions of the importers are as fol- 
lows: First." 'TMt thé constitution of the United States — certainly 
so far as it imposes limitations and restrictions upon the power 
ôf congres^-^S^rull forcé, aSd'eMptJïL ail territory of the United 
States, withoùt' express législation py «congress extending it to the 
territory. Second. That among the Restrictions and limitations to 
which congress is subjected in deaïing with territôries is the re- 
quirement that ail duties, imposts, and excises shall be uniform 
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throughout the United States. Third. That one of the limitations 
under which congress legislates is that no tax or duty shall be laid 
on articles exported from any state. Fourth. That a statute which, 
in its enacting clause, provides that certain rates of duty therein 
specified in tariff schedules and paragraphs shall be paid upon ail 
articles imported from foreign countries, does not apply to goods 
brought into one of the ports of the United States from a place 
which has theretofore been by joint resolution of congress annexed 
as a part of the territory of the United States. 

The joint resolution for annexation of the Hawaiian Islands to 
the United States became a law on July 7, 1898. The preamble 
thereof having recited that the government of the republic of Ha- 
waii had "signified its consent * * * to cède absolutely and 
without reserve to the United States of America ail rights of sov- 
ereignty," provided, inter alia, as follows: 

"Resolved, by the senate and house of représentatives of the United States 
of America in congress assembled, that said cession is accepted, ratifled, and 
conflrmed, and that the said Hawaiian Islands and their dependencies be, 
and they are hereby, annexed as a part of the territory of the United States 
and are subject to the sovereign dominion thereof, and that ail and singular 
the property and rights hereinbefore mentioned are vested in the United 
States of America. 

"The existing laws of the United States relative to public lands shall not 
apply to such lands in the Hawaiian Islands; but the congress of the United 
States shall enact spécial laws for their management and disposition. » * * 

"Until législation shall be enacted extending the United States customs 
laws and régulations to the Hawaiian Islands the existing customs relations 
of the Hawaiian Islands with the United States and other countries shall 
remain unchanged." 

Another section of said resolution provides for the government 
of such islands in such manner as shall be directed by the président 
of the United States until congress shall make provisions for such 
government. Various aspects of thèse constitutional questions hâve 
been discussed in Ex parte Ortiz (O. G.) 100 Fed. 955, and in Goetze 
v. U. S. (O. C.) 103 Fed. 72. Thèse and other cases involving the 
status of our dependencies and the relation of the United States 
thereto are now before the suprême court of the United States. 
The distinctions claimed between the case at bar and the G-oetze 
Case are as follows: (1) This is not a case of territory acquired 
through treaty with any foreign power. (2) It does not involve any 
question of military occupation. (3) The Hawaiian Islands are not 
foreign country, because they hâve been annexed as a part of the 
territory of the United States, and subject to its sovereign dominion. 
This case has been exhaustively argued by counsel on both sides, 
and said argument and the distinctions suggested hâve been duly 
considered. It is true, as contended for by counsel for the import- 
ers, that this joint resolution was substituted for a proposed treaty, 
which was withdrawn, and that the preamble showed that the gov- 
ernment of Hawaii ceded "absolutely and without reserve to the 
United States of America ail rights of sovereignty," etc. It is also 
true that the foregoing distinctions présent a case differing in some 
of its aspects from the Goetze Case. But, in view of the présent con- 
flict of authority, and the probability that ail thèse questions will 
105 F.-39 
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be finally answered in the décisions of the suprême court upon 
similar cases now pending therein, it is clearly the duty of this 
court to construe the statute as constitutional, and to affirm the 
décision of the board of gênerai âppraisers. "In passing upon the 
constitutionality of an act of eohgress, ail the presùmptions are in 
favor of the law, and courts wîll not pronounce it unconstitutional 
unless its incompatibility is clear, deciâed, and inévitable." Sarony 
v. Lithographie Oo. (0. G.) 17 Fed. 591; Fletcher v. Peck, 6 Cranch, 
87, 3 L. Ed. 162. The décision of the board is therefore affirmed. 



FLESHMAN v. McCLAIN, Collecter. 

(Circuit Court, E. D. PennsylTanla. June 13, 1900.) 

No. 6. 

1. Internas Revenue— Stamp Taxes— Mode of Collection. 

A stamp duty Imposed by an Internai revenue law Is collected by the 
government through the sale of! the required stamps, and, ta the absence 
of an express provision therefor, a collector is not authorized to collect 
such duty in any other manner. 

2. SAME. ■:.!"■ 

Where a person fails to make and deliver bllls or memoranda of agree- 
ments made by hlm to sell stocks, and afflx stamps thereto, as required 
by section 26 of the war revenue act of 1898, a collector has no authorlty 
to demand and collect from him the value of the stamps which would 
hâve beën required had he comptied with the law, the only remedy pro- 
vided for a violation of thé law being by prosecution, and fine or imprison- 
ment; and a payment so enforced by a collector, under threat of suit, is 
illegally exacted, and may be recovered back. 

F. B. Bracken, for plaintiff. 
James M. Beck, for défendant. 

J. B. McPHERSQN, District Judge. This is a suit to recover from 
the collector of internai revenue a certain sum of money exacted 
by him from the plaintiff under the circumstances discloeed by the 
follovring extracts from the plaintiff 's statement: 

"The plaintiff, during the period from November 1, 1900, and December 25, 
1896, was engaged in business in the city of Philadelphla as a stock, grain, 
and provision brolçer, under the trade name of J. B. Fleshman & Co., and in 
connection wlth said business negotlatéd for others sales of stocks listed on 
the New York Stock Exchange, and also bought and sold stocks on his own 
account; the larger part of the transactions in stock carried on by plaintiff be- 
ing commonly known as 'marginal transactions.' 

"During the said period plaintiff, in addition to other transactions in stock 
carried on by hini, enteréd into certain agreements to buy from or sell shares 
of stocks to customers, in connection with which agreements the other par- 
ties thereto deposited with plaintiff in each case a certain amount of money, 
proportioned to the amount of stock purchased or sold by way of margin. In 
no instance were. any share or shares of stock delivered either by or to the 
plaintiff in connection with said agreements, and it was generally understood 
between the plaintiff and the other parties to said agreements that no actual 
delivery of the stock would take place. 

"At the time when said agreements were entered into memoranda thereof 
were issued on forms as follows, marked, respectively, 'A' and 'B'; Form A 
being used in ail cases wherein the plaintiff agreed to sell stock to customers, 
and Form B being used in ail cases wherein the plaintiff agreed to buy stocks 
from customers. 
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"'Form A. 

"M. B. Fleshman & Co., Brokers and Dealers in Stocks, Cotton, Grain, and 
Provisions, 1406 South Penn Square. 

" 'Mr. . Philadelphja, , 1900. 

" 'Stocks deliverable and receivable on three days' notice in New York; grain 
and provisions, in Chicago, 111. 

" 'It is agreed that whenever the deposit is exhausted ail stocks and bonds 
bought of or by us for you, or held as collatéral security, may be sold without 
further notice, and without incurring any liability for différence in value after 
such sale. 

" 'Not transférable. 

" 'Bought of J. B. Fleshman & Co. 
" 'Amount Article. Price. Received on Account* 

" 'Form B. 

" 'J. B. Fleshman & Co., Brokers and Dealers in Stocks, Cotton, Grain, and 
Provisions, 1406 South Penn Square. 

" 'Mr. . Philadelphia, , 1900. 

" 'Stocks deliverable and receivable on three days' notice in New York; grain 
and provisions, in Chicago, 111. 

" 'It is agreed that whenever the deposit is exhausted ail stocks and bonds 
sold to or by us for you, or held as collatéral security, may be bought without 
further notice, and without incurring any liability for différence in value after 
such sale. 

" 'Not transférable. 

" 'Sold to J. B. Fleshman & Co. 
" 'Amount. Article. Price. Eeceived on Account* 

"At the time said memoranda were issued documentary stamps were attached 
thereto in payment of tax, to which plaintlff regarded said agreements to sell 
stock as being subject, under the provisions of Schedule A of the said war rev- 
enue act, namely, at the rate of two cents on each one hundred dollars of par 
value of the stock referred to in said agreements. 

"The aggregate of the shares of stock included In said agreements, in connec- 
tion with which memoranda were issued on Form A, above described, was 151,- 
497 shares, and the tax paid thereon by stamps as aforesaid amounted to $3,- 
029.94, and the aggregate of the shares of stock Included in said agreements, in 
connection with which memoranda were issued on Form B, above described, 
was 75,748 shares, and the tax paid thereon by stamps as aforesaid was 
$1,514.96. 

"As hereinabove stated, no delivery of stock was actually made either by 
or to the plaintiff in connection with said agreements, and the only memoranda 
issued at any time in connection with said agreements were the memoranda 
hereinabove referred to as having been issued with documentary stamps at- 
tached thereto as aforesaid. 

"In the case of each of said agreements, a settlement was made by plaintiff 
with the other party thereto upon demand of the latter by paying to him in 
cash a sum equal to the différence between the market value of the stock em- 
braced in said agreement at the date thereof and the market value of said stock 
at the time of said settlement Upon recelving payment from the plaintiff 
upon this basis, the other party to each of said agreements surrendered to 
plaintiff the mémorandum of the character hereinabove described, held by 
him as évidence thereof, and the transaction was thus regarded as finally 
closed. 

"The stock embraced In each of said agreements was never actually in pos- 
session of either of the parties thereto, and settlement under each of said 
agreements by payment of différences, as above described, was made and 
accepted by the parties as terminating ail liability thereunder, and as relieving 
the one party (the vendor) from the obligation to speciflcally deliver the stock, 
and the other (the vendee) from the obligation to pay In full the agreed price 
therefor. 
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"But, notwithstanding that sertiraient under said agreements was made In 
the manner as described, the défendant, as collector of internai revenue afore- 
said, pursuant to a treasury décision known as 'Treasury Décision No. 20,274/ 
a copy of which 1s heretp attacned, nevertheless held that in contemplation of 
lawi under the aforesaid state of facts, there was necessarily incident to each 
of said settlements under aforesaid agreements an agreement to resell the stock 
included therein, which agreement to resell was siïbject to tax, under Schedule A 
of satdwar revenue act, ât the rate of two cents on each one hundred dollars 
of par value of stock. ■■:.-< 

"Procëeding upon this theory, andwithout further warrant, the- said col- 
lector of internai revenue collected from the plaintiff the aforesaid sum of 
four thousand flve hundred and forty-four and 8 %oo dollars as a tax arising 
from the settlements under said agreements to sell stock, made in the manner 
hereinabove described, namely, by the payment of différences." 

The collection was made as follows: 

"On.the 2d day of March, 1900, the défendant, acting under and by virtue of 
the authority conferred upon hii» as collector of internai revenue aforesaid by 
the laws of the United States, made demand upon the plaintiff for the payment 
by thé plaintiff to him as said collector of the sum of four thousand five hundred 
and forty-four and » o/î oo dollars as a tax alleged by défendant to be due from 
plaintiff to the Unjted States, under the provisions of an act of congress ap- 
provèd r Mpe 13, Î898, and known às'the War Revenue Act of 1898.* " 

"Âhd, further, défendant Informed plaintiff that, if his demand for the pay- 
ment oî'sâid sum was not complied with, proceedings for the collection of the 
same would be instituted against plaintiff under the internai revenue laws of 
the United States. 

"In conséquence of aforesaid demand and in order to avoid the proceedings 
with' which he was threatened by défendant, the plaintiff did on the said 2d 
day of March, 1900, pay into the hands of défendant, as collector aforesaid, the 
sum bf four thousand flve hundred arid forty-four and 90 /ioo dollars, protesting 
to défendant at the timë of said payment that the collection of the said sum 
of mdnéy' from him as a tax due under the laws of the United States was wholly 
illégal ïhd unwarranted, the plaintiff not being liable to the United States for 
taxes in any sum whatsoever," 

Oh the same day the plaintiff applied to the commissioner of in- 
ternai revenue, under; section 3226 of the Revised Statutes, praying 
to hâve tbè money refunded, and brought this suit after the commis- 
sioner had rejected the application. 

In support of the demurrer, the government has chiefly relied upon 
the character of the ^lâintiffs transactions, — the dealings appear- 
ing to hâve been of the "bucket-shop" variety,— arguing that a con- 
tract to resell is necessarily implied therein, and that each settlement 
between the plaintiff and his customers should be treated as if such 
a contract had actually been put into writihg and deliverëd. In 
my opinion, however, the case must be decided against the gov- 
ernment upon another, and a controlling, point, namely, the col- 
lectons lâck of authority to demand a; money payment from the plain- 
tiff. I think there was no la wfuT warrant for the demand, and there- 
fore that the plaintiff is entitled to recover the money illegally col- 
lected by the défendant. 

Assuming the government's position to be correct, — that each of 
the plaintiff's transactions, to be complète, should hâve embraced 
a writtèn contract to resell, duly éxeçuted, stamped, and deliverëd, — 
and assuming, further, that the war revenue act was violated be- 
cause such contracta were not executed and stamped, the question 
still remains, did such violation authorize the collector to demand 
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from the plaintiff a sum of money in cash? As it seems to me, this 
question must be answered in the négative. The taxes under con- 
sidération are stamp taxes upon certain agreements, and taxes of 
this kind are not sums of money assessed annually, or for any other 
period, against either the citizen or his property. The remédies 
ordinarily used for the collection of such sums are not available to 
enforce the use of stamps under the war revenue act, because thèse 
remédies are not given by the statute, and are not implied from the 
nature of the citizen's obligation. Stamp taxes upon agreements 
are charges by way of excise, and the government collects the charge 
by selling the necessary stamps, and requiring them to be afflxed 
to the material évidence of the contract. If this requirement is dis- 
obeyed, the statutory punishment is fine or imprisonment, coupled 
with the suspension of the evidential value of the written instrument ; 
but nowhere in the act is there to be found any provision empow- 
ering a collecter to distrain, or sue for, or collect in any other man- 
ner the money that ought to hâve been paid to the government for 
the stamps that were not used. Not being provided for by the stat- 
ute, the course pursued by the défendant — demanding and collecting 
cash under threat of suit — was without authority, and the exaction 
was therefore unlawful. Congress possessed the sole power to au- 
thorize this tax, and the sole power to prescribe the means by which 
it should be collected. Meriwether v. Garrett, 102 U. S. 515, 26 
L. Ed. 197. No remedy by suit is given or implied by the act in 
question, nor is there to be discovered any authority to demand and 
accept money in lieu of the stamps that are required by law to be 
afflxed. 

The attorney gênerai has recently shown clearly, in an opinion 
published in 3 Treas. Dec. 24, that the stamp taxes imposed by 
Schedule A contemplate an instrument or paper to which the stamp» 
can be afflxed; and has pointed out, further, that the act requirea 
the making of certain instruments that are liable to be taxed, while 
it leaves to the option of the parties the making of other instruments 
that (if made) are also taxable. A penalty for failure to obey this 
statutory requirement is provided, but I find no other remedy in 
the act. 

Moreover, even if written agreements to resell ought to hâve been 
made by the plaintiff or his customers, the obligation rested upon 
the plaintiff only as to some of the agreements in question. In many 
instances he was not the seller, but the buyer, while Schedule A re- 
quires a bill or mémorandum of sale to be made and delivered "by 
the seller" to the buyer. Upon any theory of the obligation imposed 
by the act, therefore, the plaintiff seems to hâve a good claim for 
at least $3,029.94. 

But, for the reason already given, I think the whole daim is good. 
In the unreported case of White v. Treat (decided by Judge La- 
combe in March of this year; C. C.) 100 Fed. 290, it appears that 
Treat, the collecter, required White, who had sold numerous "calls," 
or written options to buy stock at a certain price, to purchase stampa 
and afflx them to the respective calls. This method of procédure 
does not seem to hâve been objected to, and it may perhaps hâve 
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been justified. If the calls ought to hâve been stamped, Wliite was 
not likely to object to the collector's demand that the stamps be put 
on, since he was already liable to indictment, and might be obliged, 
under section 7 of the act, to pay a maximum fine of $100 for each 
offense; but, if he had refused to affix the stamps, I am unable to 
4iscover any other remedy than the proceeding by indictment. In 
like manner, Fleshman would bave been liable to indictment if, 
and so far as, he (and not his customers) was bound to affix a sec- 
ond stamp to the agreements between his customers and himself 
npon the completion of the game in which they were engaged, and 
if he failed so to do. If, and so far as, he was bound to exécute and 
deliver an agreement to resell, and failed to do so, Schedule A itself 
provides a penalty of fine or imprisonment for such omission. He 
could not hâve been sued at law to recover the face value of the 
stamps alleged to hâve been necessary, and the exaction of payment 
under a threat of suit waa therefore unlawful. 
ïhe demurrer is overruled. 



CARTER v. McCLAUGHRY. 
(Circuit Court, D. Kansas. December 10, 1900.) 

1. Judgments— Res Judicata— Habeas Cobptjs Proceedings. 

The déniai of a wrlt of habeas corpus by the fédéral courts of one 
circuit does not render the questions determined res judicata, so as to 
preclude thelr re-examination by the courts of another circuit In subsé- 
quent habeas corpus proceedlngs instltuted thereln by the same petitioner. 

2. Habeas Corpus— Review of Judgment op Court — Martial. 

The Judgment of a court-martial cannot be reviewed by a civil court 
on a wrlt of habeas corpus except as to questions of jurisdiction. 

8. Courts-Martial — Charges and Spécifications — Embezzlement by Dis- 
bursing officer. 

In proceedlngs by a court-martial against an offlcer of the army, a 
charge of embezzlement as defined by Rev. St. § 5488, which provides 
that every dlsbursing offlcer who, for any purpose not prescribed by law, 
trànsfers or applies any portion of the public money intrusted to him, 
is deemed guilty of the embezzlement of such money, 1s supported by a 
spécification which sets forth that the accused was a disbursing offlcer 
of the United States, and as such was Intrusted wlth certain public 
money, which he willfully and knowingly caused to be paid on faise 
accounts, the amounts paid not being due or owing by the United States 
to the parties to whom the payments were made, as he well knew. 

4. Same— Jurisdiction. 

On the trial of an offlcer of the army by a court-martial, whether the 
facts proved constitute a violation of the articles of war as charged is a 
question the détermination of which is within the Jurisdiction of the 
court-martial, and its décision cannot be reviewed by habeas corpus. 

5. Army— Offenses— Embezzlement by Disbursing Officbr. 

The offense of embezzlement by a disbursing offlcer of the United 
States as defined in Rev. St. § 5488, Is broader than that defined in either 
the first, fourth, or ninth paragraph of the sixtieth article of war, and such 
offense, at least if not within the narrower définition of the sixtieth 
article, is punishable under the slxty-second article, which covers ail 
offenses to the préjudice of good order and military discipline, "though 
not mentloned in the foregoing articles." 
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6. Courts-Martial— Legality or Sentence. 

Under the sixtieth article of war, which defines a number of distinct 
offenses by persons in the military service, and provïdes in the conclud- 
ing clause, which is to be read distributively, for their punishment on 
conviction by fine or imprisonment, one convicted of two of such offenses 
on separate charges may be flned on one charge and sentenced to im- 
prisonment on the other; and where a single sentence is pronounced on 
such conviction, imposing both fine and imprisonment, it will be pre- 
sumed that the punishment was so distributed between the charges. 

7. Same. 

The mère fact that the same acts are specified in support of separate 
charges against an army officer before a court-martial does not destroy the 
distinctive character of the offenses chargea, or constltute the splitting of 
a single offense into a number of distinct offenses, if différent éléments 
enter into each offense which must be proved to warrant a conviction. 

8. Same— Effect of Partial Disapproval of Findings. 

The punishment prescribed by the articles of war to be Imposed by a 
court-martial on a conviction for their violation is attached to the 
charges, and not to the spécifications made thereunder, and the fact that 
findings of guilly upon certain spécifications supporting a charge are set 
aside by the président, where others are approved, does not affect the 
validity of the sentence imposed by the court on such charge, or require 
its diminution. 

9. Same. 

Where a sentence in gross is imposed by a court-martial upon a con- 
viction on a number of charges, its validity ls not affected by the setting 
aside of the conviction as to some of the charges, provided it is not 
greater than might hâve been imposed on the charges supporting which the 
findings are approved. 

Proceedings in habeas corpus for the discharge of Oberlin M. Carter, 
a military prisoner of the United States, on pétition of I. Stanton 
Carter. 

Frank P. Blair and C. H. Grosvenor, for petitioner. 

John W. Claus, Deputy Judge Advocate General, for respondent. 

Before THAYER, Circuit Judge, and HOOK, District Judge. 

HOOK, District Judge. This is a proceeding in habeas corpus. The 
writ having been allowed, the cause arises on petitioner's demurrer 
to the return thereto. Oberlin M. Carter, who was a captain in the 
corps of engineers of the United States army, was tried before a gên- 
erai court-martial which convened at Savannah, Ga., upon 4 charges 
of violation of the articles of war and 37 spécifications thereunder. 
He was found guilty of the offenses set forth in 16 of the spécifica- 
tions and of the 4 charges which the spécifications supported. In ac- 
cordance with the practice in such tribunals, the court-martial im- 
posed a lumping sentence, and adjudged the accused "to be dismissed 
from the service of the United States, to suffer a fine of five thousand 
dollars, to be conflned at hard labor at such place as the proper au- 
thority may direct for five years, and the crime, punishment, name, 
and place of abode of the accused to be published in the newspapers 
in and about the station and in the state from which the accused came 
or where he usually résides." As required by law, the record of the 
proceedings before the court-martial was submitted to the président 
for his action thereon. The président disapproved of the findings of 
the court-martial as to 12 of the 16 spécifications, and approved of the 
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remainder, and also of the sentence. The action of the président left 
in force the flndings of guilty under tûe 4 charges and 1 spécification 
suppprting each charge; and, although the détermination of the court- 
martial as to 12 of the spécifications was set aside, no diminution was 
made in the punishment that had been imposed. The secretary of 
war thereupon designated the United States penitentiary at Ft. Leav- 
enworth, Kan., as the place of confinement of the prisoner, and ne is 
now in thé custody of the warden of thât institution, who is the re- 
spondent herein. The en tire sentence,, excepting the service of the 
term of imprisonment, has been executed. The relator has been dis- 
missed from the service of the United States, he has paid the fine im- 
posed, and the specified publication has been made. 

Prior to Carter's removal to the penitentiary at Ft. Leavenworth, 
a writ of habeas corpus was! obtained in bis behalf from the circuit 
court of the United States for the Southern district of New York. 
Upon hèaring, the writ was dismissed, and he was remanded to the 
custody- of the military authorities. In re Carter, 97 Fed. 496. An 
appeal fçom the prder dismissing the writ was taken to the circuit 
court of appeals for the Second circuit, and that court affirmed the 
judgment of the circuit court. Rose v. Roberts, 40 C. C. A. 199, 99 
Fed. 948. A pétition for a writ of cértiorari to the circuit court of 
appeals was presented to the suprême court, and was by that court 
denied. Carter v. Roberts, 176 U. S, 684, 20 Sup. Ct. 1026, 44 L. Ed. 
638. At the same time an appeal directly to the suprême court, and 
also a writ of error, were allowed by a judge of the circuit court, 
which, upon hearing, were dismissed. Id., 177 U. S. 496, 20 Sup. Ct. 
713, 44 L. Ed. 861. The suprême court, in dismissing the appeal and 
proceeding in error, did not pass upon the questions affecting the 
validity of the conviction and sentence of Carter, but held that, since 
an appeal had been prosecuted from the circuit court to the circuit 
court of appeals, and that court had acted on the whole case, including 
the constitutional questions connected therewith, the suprême court 
would not entertain % direct appeal from the circuit court in the same 
cause; in other words, it was held that a defeated party did not hâve 
the right to hâve his case finally determined in the suprême court 
and in the circuit court of appeals on independent appeals. Being 
restrained of his liberty by the respondent pursuant to the sentence 
of the court-martial as approved by the président and the action 
of the secretary of war thereon, it is contended in behalf of Carter that 
his imprisonment is in violation of the constitution of the United 
States, and is otherwise illégal, and without warrant of law. 

At the threshold of the case counsel for respondent interposes the 
objection that by reason of the aforementioned proceedings in the 
courts, and the orders and judgments rendered by them respectively, 
the matters sought to be presented by petitioner are res adjudicata, 
and that this court is precluded from re-examining them. It is true, 
the merits of Carter's case as presented were considered by the cir- 
cuit court for the Southern district of New York and by the circuit 
court of appeals for the Second circuit, but, while the judgments of 
those courts are recognized as of highly persuasive authority, they 
do not amount to res adjudicata, nor prevent a re-examination of the 
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same questions in a subséquent habeas corpus proceeding. The action 
of the suprême court was conflned to a déniai of the application for 
a writ of certiorari, which is not allowed as a matter of right, and 
to a dismissal of the appellate proceedings without a considération 
of the merits of the case. It is, therefore, the duty of this court to 
give due considération to the case presented. 

The limited scope of inquiry in a case of this character is well de 
fined by many décisions. A writ of habeas corpus cannot be con- 
verted into a proceeding in error. A court to which an application 
is made for the discharge of one restrained of his liberty pursuant to 
the judgment and sentence of another court cannot inquire whether 
the évidence was sufficient to warrant a conviction, nor consider 
whether, in the progress of the trial, errors were committed by the 
trial court as to matters within its jurisdiction. In such a case the 
writ of habeas corpus is, in effect, a collatéral attack; and, if the 
court pronouncing the sentence had jurisdiction of the accused and of 
the offense for which he was tried, and did not exceed its jurisdiction 
in the imposition of the sentence, the case is not open to further in 
quiry. Courts-martial are independent tribunals created by the same 
authority to which this court owes its existence, and they hâve as 
complète power and jurisdiction to judicially détermine any cause 
before them involving offenses under the articles of war as this court 
has over controversies committed by law to its cognizance. The 
limitations on the power of this court to inquire into matters con- 
nected with the judgments of other civil courts by means of the writ 
of habeas corpus apply with equal force to the judgments of courts- 
martial. This considération is sufficient to eliminate a number of 
petitioner's objections without further discussion. 

The charges preferred against Carter before the court-martial, and 
of which he was found guilty, were: (1) Conspiracy to defraud the 
United States, in violation of the sixtieth article of war; (2) causing 
false and fraudulent claims to be made against the United States, in 
violation of the sixtieth article of war; (3) conduct unbecoming an 
officer and a gentleman, in violation of the sixty-flrst article of war; 
(4) embezzlement, as defined in section 5488, Rev. St. U. S., in viola- 
tion of the sixty-second article of war. It is not denied that the court- 
martial by which Carter was tried had jurisdiction of his person, 
but it is contended that the finding of guilty under the fourth charge 
is illégal and void, in that the acts described in the spécification sup- 
porting the charge are insufficient to constitute the offense, and that 
they show that the offense, if any was committed, was cognizable 
under the sixtieth article of war, for the violation of which a less 
punishment is prescribed than that inflicted; also that the first two 
charges constitute offenses against the sixtieth article of war, under 
which the punishment prescribed is fine or imprisonment, in the alter- 
native, but not cumulatively; also that the charges and spécifica- 
tions show that a single act, viz. the drawing of two checks, has been 
carved up into several distinct and separate crimes, and a punish- 
ment assessed on each, and that, therefore, he has been tried more 
than once for the same offense; also that, when the président disap- 
proved of certain of the findings of the court-martial, there should 
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hayft;l(een by some compétent authori-Çy an appropriate diminution 
o| the sentence as pronounced by that court. No serious contention 
ismade as to the finding of guilty of the third charge if the proceed- 
ings as to any of the other charges are upheld. 

, f First, as to the objections çonnected with the fourth charge, — 
which is that of embezzlement as defined in section 5488, Eev. St. 
TJ. S., in violation of the sixty-second article of war. Section 5488, 
so far as concerns the contention in question, is as follows: 

"Jjvery disbursing officer of the United States who * * * for any pur- 
pose not prescribed by law transfers or applies any portion of the public 
money intrusted to him, is, in évçry such act, deemed guilty of an embezzle- 
ment of the money so * * * transferred or applied." 

The sixty-second article of war provides that: 

"Ail crimes not capital, and ail disorders and neglectB, which offlcers and 
soldiers may be guilty of, to the préjudice of good order and military disci- 
pline, though not mentioned in the foregoing articles of war, are to be taken 
cognizance of by a * * * court-martial, * * * and punished at the 
discrétion of such court" Section 1342, Eev. St 

Were the facts set forth in the spécification supporting the fourth 
charge sufflcient to constitute the offense charged, and was the con- 
duct described "to the préjudice of good order and military discipline," 
as required by the sixty-second article of war? The spécification set 
forth that Carter was a disbursing offlcer of the United States, and 
that as such officer he was intrusted with certain public money, which 
he willfully and knowingly caused to be paid on false accounts; the 
amounts paid not being due or owing from the United States to the 
parties to whom the payments were made, of which Carter well knew. 
In my opinion, this charges the application of public money to "a 
purpose not prescribed by law," and, with the détails which the spéc- 
ification supplies, constitutes a sufflcient indictment under section 
5488 of the Eevised Statutes. And it may also reasonably be con- 
tended that in a larger sensé the misappropriation by a captain in 
the engineer corps of the army of public money intrusted to him to 
be used in the construction of works of which he has officiai charge 
is conduct prejudicial to good order and military discipline. But, 
even if petitioner's contention in thèse respects were well made, it 
does not show the sentence to be void, but simply that it is erroneous. 
It was clearly within the province of the court-martial to décide those 
particular questions, — that is to say, whether the money mentioned 
was or was not applied to a purpose prescribed by law, and whether 
such misappropriation, under the particular circumstances of the 
case, was or was not prejudicial to good order and military discipline, 
— -and its détermination thereof, even if erroneous, cannot be reviewed 
by habeas corpus. In Ex parte Parks, 93 U. S. 18, 23 L. Ed. 787, 
the court said: 

"But the question whether it was or was not a crime within the statote 
was one which the district court was compétent to décide. It was before the 
court, and within its Jurisdiction. * * * Whether an act charged in an 
indictment is or is not a crime by the law which the court administers (in 
this case the statute law of the United States) is a question which has to be 
met at almost every stage of criminal proceedings, — on motions to quash 
the indictment, on demurrers, on motions to arrest judgment, etc. The court 
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may err, but it has jurisdietion of the question. If it errs, there is no rem- 
edy after final judgment, unless a writ of error lies to some superlor court; 
and no such writ lies in this case." 

Ex parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. Ed. 274; 
Ex parte Bigelow, 113 U. S. 328, 5 Sup. Ot. 542, 28 L. Ed. 1005; 
Swaim v. U. S., 165 U. S. 561, 17 Sup. Ct. 448, 41 L. Ed. 823; In re 
Boyd, 1 C. C. A. 156, 49 Fed. 48. 

It is also contended that under the sixty-second article of war no 
charge can be preferred that is embraced in any other article, and 
that, as the charge is that of embezzlement, it is covered by either 
the first, fourth, or ninth paragraph of the sixtieth article of war. 
Assuming, but not deciding, that no charge can be laid under the 
sixty-second article of war if it is mentioned in any preceding article, 
still it is apparent that the embezzlement defined in section 5488, Rev. 
St., is not the offense denounced in either the flrst or fourth paragraph 
referred to; and I am also of the opinion that it is a species of em- 
bezzlement différent from that defined in the ninth paragraph of the 
sixtieth article of war, since the money which is the subject of em- 
bezzlement under the latter article is "money furnished for military 
service," whereas, under section 5488, the term "money" comprehends 
any public money, whether appropriated for the military service or 
for other purposes. The offense denounced in section 5488 is much 
broader and more comprehensive than the other; the former being the 
application by a disbursing officer of money to any unauthorized pur- 
pose, while under the ninth paragraph mentioned the money which 
is the subject of the embezzlement is money appropriated specifically 
for the military service; and it is quite probable from the context 
of the entire paragraph that the term "embezzlement," as there em- 
ployed, means such an offense as is generally understood where one 
having the money of another in his custody appropriâtes it to bis own 
use with felonious intent, intending to deprive the true owner thereof. 
The resuit of thèse conclusions is that the sentence imposed may be 
upheld by the conviction under the fourth charge alone, since the 
punishment authorized by the sixty-second article of war is left to 
the discrétion of the court, subject to the review of the président. V 

But the décision need not be based upon the regularity of the con- 
viction under the fourth charge alone. There was also a conviction 
under the first charge for a conspiracy to defraud the United States, 
and a conviction under the second charge for causing false and fraudu- 
lent claims to be made; such charges being the subjects of the first 
and third paragraphs of the sixtieth article of war. I am in entire 
accord with Judge Wallace, who delivered the opinion of the circuit 
court of appeals for the Second circuit, that under the sixtieth article 
it was compétent to impose a fine for one charge of which the ac- 
cused was found guilty and imprisonment for the other. Therefore 
the entire sentence as ultimately pronounced and confirmed can be 
sustained under the sixtieth article of war without référence to the 
sixty-second, and for that reason no relief is possible by the writ of 
habeas corpus. Every presumption must be indulged in in favor of 
the judgment of the court-martial, and, even if the conviction under 
the fourth charge were void, it should be presumed that the fine re- 
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lates to the conviction onder pne pf the flrst two charges and the 
Amprisonment under the other. Under the procédure of courts-mar- 
tial it was not required to be stated that the fine was imposed for 
conspiracy and the imprisonment for the causing of false and fraudu- 
lent claims to be ruade or vice versa. If the court might hâve im- 
posed sentence in that manner, it must be presumed that it did so im- 
pose it. 

Nor is the contention well made that Carter committed but one of- 
fense, which has been split up into several charges, and punishment 
inflicted therefor. A "conspiracy to defraud," as alleged in the first 
charge, and "causing false and frâudulent claims to be made," as al- 
leged in the second charge, and "the statutory embezzlement under 
section 5488," as alleged in the fpurth charge, are separate and dis- 
tinct offenses, dépendent upon différent facts, and requiring différ- 
ent proof; and therefore it cannôt be said that for the same act the 
accused bas been tried and punished three times. The mère fact that 
certain açts Of the accùséd are set put in ail of the spécifications sup- 
porting the three charges does not destroy the distinctive character 
of the offenses chargea. 

It is âlso contended ttiat, sincé Carter was found gùilty under 16 
spécifications, and upon review thereof by the président 12 were set 
aside, but no change was made in the sentence imposed by the court- 
martial, the sentence, is void. The punishment prescribed by the 
articles of war is attachéd to the charges, and not to the spécifica- 
tions made thereunder, the Iatter bping merely by way of exemplifi ca- 
tion and detailed statement of thé principal charges to which they re- 
spect! vely relate; but, eyen if this.were not so, the rule is well estab- 
lished tijâi:, where a sentence in gross is pronounced upon a convic- 
tion under An indictmênt containing several counts, and upon appeal 
or review spine of them are held bad and the others are sustained, 
the sentence will not t)e disturbed provided it is such as could law- 
fully hâve fceen imposed ùrider the counts which are ùpheld. Evans 
v. U. S, 153 TJ. S. 5$4, 14 Sup. Ct. 934, 939, 38 L. Ed. 830; Claassen 
v. V. S., 142 U. S, 140, 12 Sup. Ct. 169, 35 L. Ed. 966; Haynes v. 
U. S., 42 C. C. A. 34, ipl Fed. 817; Jewett v. TT f . S., 41 C. C. A. 88, 
100 Fed. 832; PeterS v. TJ. S., 36 O, C. A. 105, 94 Fed. 127. In this 
case what was: 'confirme^ by the président is sufficient, under the law, 
to justify thé ^tïnishin|ïit inflicted. This disposes of ail of the objec- 
tions that mërït considération. The jmt pf habeas corpus will there- 
fore be dismisséd, and the petit joner^.Obèriin M. Carter, is remanded 
to thé custbdjf ùt the réspondënt. ! 

THAYER, Circuit' Judge; ".; I concnr; in the foregoing opinion. 
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CRAVENETTE CO. v. BENJAMIN et al. 

(Circuit Court, S. D. New York. November 28, 1900.) 

Tbade-Markb— Soit for Infringement— Preliminary Injunction. 

In a suit for infringement of a tra de-mark, complainant is entitled to 
the continuance of a temporary restraining order, where It appears that 
in numerous instances défendants hâve used boxes marked with such 
trade-mark for goods not made by complainant, although such use may 
hâve been through error, and not intentional. 

In Equity. Suit for infringement of trade-mark. On motion to 
continue restraining order. 

Albert Stickney and Samuel Ordway, for the motion. 
William A. Jenner, opposed. 

LACOMJBE, Circuit Judge. Irrespective of ail other questions in 
the case, the number of instances in winch coats not made of com- 
plainant's goods hâve been packed in boxes marked with complain- 
ant's trade-mark is so great that I should not be warranted in re- 
fusing to continue the restraining order already in force. Against 
even the careless oversight of some subordinate the complainant is 
entitled to be protected more abundantly than by défendants' in- 
structions to their employés, which, according to défendants' own 
admissions, hâve not proved sufficient in the past; especially so in 
view of the errors which by the later documents and affidavits are 
shown to hâve crept into the bills, and of the cards containing sam- 
ples of both kinds of goods which were sent out, although those in 
charge of that department apparently contemplated the use of sepa- 
rate sample cards for imported and domestic goods. The suit being 
for infringement of trade-mark, and not for unfair compétition mere- 
ly, the intent is not of so much importance. The restraining order 
is continued until final hearing. 



WELLS v. CEYLON PERFUME CO. 

(Circuit Court, S. D. New York. December 1, 1900.) 

Trade-Marks— Suit for Infringement— Basis of Liability. 

Plaintif! was the proprietor of "Rough on Rats," a powder sold in boxes, 
and used for the killing of vermin, and had registered as a trade-mark 
the words "Rough on" as applied to vermin exterminators and médicinal 
préparations. Held, that the sale by défendant of a liquid in bottles 
under the name of "Kough on Skeeters" did not render it liable as an 
infringer, the article being wholly unlike any préparation sold by plain- 
tiff, and one which could not be mistaken therefor, so as to create unfair 
compétition. 

In Equity. Suit for infringement of trade-mark. 

Herbert Knight, for plaintiff. 
Henry S. Wardner, for défendant 

y WHEELEE, District Judge. The plaintiff is the proprietor of 
"Kongli on Rats," a yellowish brown poisonous powder, long sold 



622 105 FEDERAL REPORTER. 

in boxés, for killing vermin, with directions for use in four languages, 
"for rats and mice; for roaches; water bugs, ants, etc.; for Aies, mos- 
quitoes, etc." The défendant bas put up and sold "Eough on Skeet- 
ers," a transparent orange-coiored liquid, in colorless glass bottles, 
which has an odor obnoxious to mosquitoes, and is useful in driving 
them âwày. The plaintiff has a trade-mark for the words "Eough 
on,'^ as applied to vermin exterminators, and médicinal préparations, 
but' has riever applied "Eough on Mosquitoes" or "Eough on Skeet- 
ers" to any of his wares. The suit is brought upon the plaintiff 's 
right tp the exclusiye use of the words "Eough on" in this business, 
and has been heard upon agreea* statements of fact, from which thèse 
prominent ones bave been deduced. The foundation of liability in 
such cases is palming off somehbw the wares of one person as those 
of another, or doing what is likely to accomplish this. Without 
such accomplishment or likelihood, the liability is not made out. 
Manufacturing Co. v. Béad (0. C.) 47 Fed. 712. Hère the plaintiff 
was npt putting up anything when the défendant begau that the 
"Eough on 'Skéetters" cpuld be mistaken for. The most that the use 
of thèse words could do in that direction would be to indicate that 
plaintif had brought dut something new for mosquitoes, which he 
hàd npt r , Nobody would think it was "Eough on Bats," which was 
the ônly thing he had' alluding to mosquitoes before. "Eough on 
Skeeters" hàd to stand on its pwn merits as a repellent of mosqui- 
toes. It would npt go as "Bough on Bats," for it was not, and was 
not in any way made to appear to be, like that préparation; and 
it would not go as anything else that the plaintiff had, for he had 
nothing else that it could be taken for. Bill dismissed. 



KAMPFB et al. v, KEICHARD. 

(Circuit Court, S. D. New York. January 2, 1901.) 

1. Patents— Intention— Design fob Razor Casing 

ïhe Kampfe design patent, No. 27,032, for a safety razor casing, is void 
for lack of invention. 
3. Same— Safett Razobs. 

The Kainpfe patent, No. 344,115, daim 9, for an improved tooth for a 
safety razor, having a longitudinal groove extending along its face, covers 
a usef al invention, and is valid; also, held infringed. 
8. Samé. 

The Fuchs patent, No. 561,707, for improyements in safety razors, 
ciaim 1, if sustâinable, must be linlited to the précise structure described 
and shown. As so limlted, held tiot: infringed. 

In Equity. Suit for inf ririgement of patents. On final hearing. 

Edwin H. Brown, for complainants. 
W. C. Hauff , for défendant. 

GOXE, District Judge. This is an infringement suit based upon 
letters patent relating to safety razors. One of thèse, a design patent, 
No. 23,699, for a razor handle, was withdrawn at the hearing. Design 
patent, No. 27,032, for a safety razor casing, is so manifestly invalid 
that but a word is necessary. In former structures the handle was 
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screwed into a concavity in the casing. The design in question con- 
sista in substituting a projection for the former dépression. It is 
simply an appertured knob or boss, the use of which would occur to 
any mechanic who knew enough to make a symmetrical joint between 
the handle and the casing. There are, then, but two patents to be 
considered. 

Letters patent, No. 344,115, were granted June 22, 1886, to the com- 
plainant, Kichard Kampfe, for improvements in safety razors. The 
ninth claim only is involved. It is as. follows: "(9) An improved 
tooth for a safety razor, having a longitudinal groove extending along 
its face." r lhe claim sufflciently explains the character of the in- 
vention. The advantage asserted for the fluted or grooved teeth is 
that "many of the hairs which would otherwise be bent down by the 
bearing of the teeth upon them stand up in the grooves, and are more 
easily eut by the blade." This statement is corroborated by the testi- 
mony. It appears without contradiction that a safety razor thus con- 
structed does better work, shaves closer, cleaner and more expedi- 
tiously than the razors which preceded it. It is a little thing, but it 
was never done before and it marks a distinct improvement in the art. 
Infringement, if not admitted, is not seriously disputed. In any event 
it is proved beyond a doubt. The conduct of the défendant has been 
so disingenuous in persistently pirating upon the complainants' busi- 
ness that the court is not inclined to adopt an unnecessarily strict con- 
struction in order to relieve him. 

The other letters patent involved are No. 561,707, granted June 9, 
1896, to Eugène J. Fuchs, for improvements in safety razors. The 
ûrst claim only is involved. It is as follows: 

"(1) In a safety razor, the eombination with a casing, having a guard at 
its front, of a blade support, pivoted at its front edge to the front part of the 
casing to swing upward and outward, over the guard, so as to entirely open 
up the top of the casing and to give free access to the guard for cleaning the 
same, substantially as herein shown and described." 

The advantages pointed out for the combination of the claim are 
that the razor is simple in construction and can be easily cleaned. In 
the spécification the patentée says: 

"On my improved razor the guard is rigid and always retains its position in 
relation to the casing." 

It is obvious that this patent covers, at best, an exceedingly re- 
stricted invention, and, in view of the prior art, the limitations of the 
spécification and the représentations addressed to the commissioner 
of patents it must be limited, if sustained at ail, to the précise structure 
described and shown. So construed the défendant does not infringe. 
In a letter addressed to the commissioner of patents, dated March 20, 
1896, the patentée says: 

"I am well aware that I am not the first to construct a safety razor in 
such a manner that the top of the case can be raised in such a manner as to 
give access to the interior of the casing. * • * In my razor the guard at 
ail times remains flxed and the hinged top swings towards the front end and 
over the guard. * * * I must again call your attention to the very impor- 
tant fact that in my improved razor the guard is at ail times a permanent 
and fixed feature, and is never shifted or moved." 
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Iîj titoe défendant' s razor the guard is not a permanent and fixed 
fèatùre, but swings with the hingéd top. 

It 'follows-fhat the complainants are entitled to a decree upon the 
ninth claimof patent, Nq. 344,115, but without costs. 



KAMPFE et al. V. ïtEIOHARD et al. 
(CWcuit Court, S. D. New York. January 2, 1901.) 

Patents— InfbiS0emï;nt8— Safkty Razobs. 

The Kampfe patent, 2*0. 387,359, for lmprovements in safety razors, 
claims 1 and :;2,; which cover, a razor In which the blade is adjusted by 
screws in relation to the guard, are ya^id and entitled to a libéral construc- 
tion as to équivalents; the invention. Çëing one of more than ordinary value, 
and a distinct advance in the arti ' ' As so construed, held infrlnged. 

In Equity. Suit for infringement of patents. On final hearing. 

ÉdWin H. Brown, for complainants. 
: W. ,G Hauff, for défendants. 

OOXE, District Judg& This isan equity suit based upon three let- 
ton* patent owned by the complainants. One of thèse, No. 27,032, is 
for a design and was considered in the previous case. The patent was 
there held to be invalid. Another, jNb. 561,707, was also considered 
in the previous case and it was there decided that the défendant did 
not infringe. : The saine question of, infringement is presented in the 
présent case. Letters patent, *N«. 387,359, alone remain to be con- 
sidered. They were granted to the complainants August 7, 1888, for 
improvemenis in safety razors. Claijns 1 and 2 are the only ones in- 
volved. They are as follows: 

"(1) A safety razor having angular blade retaining clips on the top of the 
holder at the ends of said top, and screws in said clips, substantially as herein 
shown and described, and for the purpose of adjusting the blade in relation 
to the guard, as set forth, (2) In a safety razor, the combination, with a 
blade holder, of movable angle clips,! on isaid holder at the ends of the top 
of the holder, screws in said clips, and; a spring pressing on the blade towards 
the guard, substantially as herein shown and described, and for the purpose 
of adjusting the blade in relation to the guard, as set forth." 

The object of the invention was to provide a razor in which the 
blade can be adjusted readily in relation to the guard. The cutting 
blade ii'lilac'ed \ipon the topof the holder, the ends being passed in 
bétweeiJ tué hblder and the clips. * A spring is then raised which 
presses 'the 1 blade forward against the rower 1 ends of the screws which 
are shown as located in tlië clips. By turning the screws so that their 
ends tabyêdowhwara ahdi- press upoh' the beveled top of the blade the 
tendehcy 1 is to force the bjade agàinst the spring and away from the 
guard. If the screws be turned in an opposite direction the pressure 
of the spring forces the blade toward?the front of the guard. A per- 
féct adjustmént cân thus be înade sq that the cutting edge will be on 
the pçoper gauge line wijth, référencé ; .^t6 the guard. Another form of 
applying the invention is ehownJjQ Mg. 5 of the patent, where the 
clips are secured to spring angle pièces and are provided with top and 
bottom flanges, the screws being' held in the bottom flanges. Still 
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another form is shown in Fig. 6, where screws are provided both in 
the top and bottom flanges of the clips. The adjustment can be made 
by any person of ordinary intelligence. In the prior structures where 
the clips were made without screws the setting of the blade was a 
difficult opération requiring time and skill. Pliera were used to bend 
the métal into the proper shape which resulted in impairing and often 
in breaking the clips. If a thicker or a thinner blade were substituted 
for the one removed it was necessary to repeat the same difficult pro- 
cess of adjustment which could seldom be accomplished by the user 
of the razor and necessitated the employment of skilled labor. The 
essential élément of the invention is the adoption of adjusting screws 
to place and hold the blade in proper position. Evidently the inventors 
did not regard the form, size or location of the screws, or the angle at 
which they were set, as essential features of their combination. There 
was nothing in the prior art requiring them to limit the invention to 
such unsubstantial and inconsequential détails. The use of adjusting 
screws in this art for the purposes indicated was new with the com- 
plainants and it was an improvement of more than ordinary value. 
It saved time, money and labor. It has increased sales and largely 
augmented the popularity of safety razors. The owner can now 
adjust the blade without returning it to the manufacturer or vendor; 
no expert skill is necessary. The razor does not break down or get 
out of order. Before the invention large numbers of razors were re- 
turned by those whose patience was exhausted by their propensity to 
becomeunmanageable; now such an event is rare. Lack of invention 
is hardly asserted. Indeed, the défendants hâve a patent granted to 
Keichard for a razor operating upon the same principle. The main dé- 
fense is noninfringement, and this is based upon the fact that in the 
défendants' structure the screws are not actually in the clips as shown 
in the drawings of the patent. There is no doubt that the défendants 
hâve appropriated ail that is valuable in the complainants' device. 
They hâve taken the essence of the invention and hâve changea it in 
form only. The conduct of the défendant Reichard has been such that 
the court is not inclined to strain the rules of construction in order 
to relieve him. For eight years he was in the employ of the complain- 
ants. Since leaving them he has been engaged in making safety 
razors on his own account. His compétition has not been fair. He 
has copied complainants' methods at every point. It is plain that he 
has attempted to avoid the patent by locating the screws at a différent 
point from any shown in the drawings. The construction is an awk- 
ward one, no one would locate the screws at the corners of the holder 
from choice, and the inference is plain that the object was to secure 
ail the advantages of the invention and escape infringement by the 
plea that the screws are not in the clips. The effort shows some in- 
genuity, bnt the différence is not in function or in resuit but in 
nomenclature merely. The object in view was to secure an end ad- 
justment by forcing the clips — as shown in Fig. 5 — down upon the 
blade. To do this the complainants place the screw-threaded hole in 
the bottom flange of the clip with the end of the screw bearing against 
the holder. The défendants place the screw-threaded hole in the 
holder with the end of the screw bearing against the elongated bottom 
105 ÏV-40 
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flange olthe clip. So far as the action of the screws ia çoncerned the 
one is the exact équivalent of the other. Suppose the défendants had 
placed the screwin the spring between the clip and the casing of Fig. 
5, or had extended the spring a short distance beyond the clip and 
placed the screw there, or had placed the threaded hole in the extended 
spring pièce of tbeir own razor and had thus pulled down the clip upon 
the blade, could they hâve avoided the claims? It is thought not, 
though in none of thèse supposed constructions would the screws pass 
through the clips- The défendants argue that they should escape be- 
cause the threaded holes through which the screws pass are not in the 
clips of their razor. But the claims do not say that the screws must 
pass through holes in the clips. The screws are to be in the clipsj 
that is, within and not outside of the clips; within the limits of, but 
not necessarily extending: through, the clips. Even if a construction 
were necessary limiting the claims to "screws in said clips" the words 
quoted are susceptible of an interprétation which will include so palpa- 
ble a subterfuge as that attempted by the défendants. Surely, the 
court is not called upon to adopt an illiberal construction at the in- 
stance of so unscrupulous an inf ringer as the principal défendant. 
The complainants are entitled to a decree upon claims 1 and 2 of let- 
ters patent ïfo. 387,359, but without costs. 



BRIIiL et aL t. PEOKHAM MOTOR TRUOK 00. 

(Circuit Court, S. 0. New York. December 8, 1900.) 

Patents— Suits pob Ihfrinoembnt— Pbhliminary Injunotioh. 

Where infringement appears, under the construction placed on the 
claims of complainant's patent in a prlor suit In the same court, and no 
new questions affecting the validity of thé patent are raised, complainant 
is entitled to a preliminary lniunction. 

In Equity. Suit for infringement of a patent. On motion for pre- 
liminary injunction. 

Francis Bawle, Joseph L. Levy, and Frederick P. Fish, for the mo- 
tion. 
Henry P. Wells, opposed. 

LACOMBE, Circuit Judge. The only question presented is whether 
defendant's structure infringes. That involves the construction of 
the claims declared on, andvfor the purposes of this motion, the con- 
struction already adopted by this court on final hearing in the Third 
Ave. Case (103 Fed. 289) should be followed; for there is no prior 
patent, no prior use, proved hère, which was not before Judge 
Shipman. It is true that in that case the defendant's device was a 
much closer copy than the one now under considération, containing, 
as it did, the feature that the spiral springs came flrst into play, 
and the further feature of depending caps^ in which the leaves of *he 
elliptical springs play vertically. But tiie court most carefully indi- 
cates that the leading feature of the invention lies outside of thèse 
détails; that the "gist of the invention consista in combining with the 
f rames of the tmck and the spiral springs other springs, viz. elliptical 
springs, between the car body and the extensions of the independent 



FEDER V. DE YONGH. 627 

frame," — the object being to break the rhythm of the springs, and thus 
do away with the galloping or rocking motion. The défendant hère in- 
sista that there is no rhythm broken, — indeed, that there is no rhythm 
to break, — and that the combinat] on of the quotation does not do away 
with the galloping motion. On those points, however, this court 
should follow the earlier décision. There are additional rods, and 
also spirals, below the frame, which apparently in defendant's struc- 
ture do their share in eliminating galloping; but the combination 
which Judge Shipman described as the gist of the invention is un- 
doubtedly in defendant's structure, and, under well-settled rules of 
practice, complainant is entitled to a restraining order until final 
hearing. 



J. ELWOOD LEE CO. T. B. F. GOODRICH CO. 

(Circuit Court, S. D. New York. November 19, 1900.) 

Patents— Patentable Novelty — Cathéter. 

The Lee patent, No. 390,177, for an improved cathéter, held valid on 
demurrer. 

In Equity. Suit for infringement of patent. On demurrer to bill. 

Herbert Howson, for plaintiff. 
Seward Davis, for défendant. 

WHEELER, District Judge. The suit is brought upon patent No. 
390,177, dated September 25, 1888, and granted to J. Elwood Lee, 
for an improved cathéter. The bill is demurred to for want of pat- 
entable novelty in the claimed invention. But the improvement is in a 
surgical instrument. On its face it appears so far new and useful 
that professional or expert information, beyond common knowledge, 
is necessary to show that it is not. Demurrer overruled. Défend- 
ant to answer over by January rule day. 



FEDER v. DE YONGH. 
(Circuit Court, S. D. New York. November 21, 1900.) 

1. Patents— Anticipation — Pkiob Knowledge. 

To defeat a patent on the ground that the devlce was known In this 
country prior to the date of the alleged invention by the patentée, the 
évidence of such knowledge must be clear. 

2. Same— Skirt Ppotectors. 

The Feder patent, No. 553,707, for a Bkirt protector, was not antici- 
pated, and is valid. 

In Equity. Suit for infringement of patent On final hearing. 

Edwin H. Brown, for plaintiff. 
Norbert Heinsheimer, for défendant. 

WHEELEB, District Judge. This suit is brought upon patent 
No. 553,707, dated January 28, 1896, and granted to the plaintiff, 
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for a skirt protector. The invention is: well described in ihe claim, 
which is for: 

"A skirt protectot, conslsting of a fatale composed of a plurality of séries 
of folded bunehes of tnreads, formlng the weft of the fabric, and having the 
btëhts of the folds pf one séries f urther from the edge of the fabrlc than 
the blghts of the fplds of another séries frôm that same edge, and warp 
threads interwoven with the said folded bunehes, leavlng the free ends of the 
bunehes extendéd beyond the edge of the fatale to form a brush, substan- 
tially as set forth." : 

The plaintiff's évidence takes the date of his invention back to the 
late summer of 1894. At that time there were dress trimmings of 
similar weave, the nearest of which to this invention, according to 
the cross-examination of the défendantes expert, are those shown on 
Hensel sample card, Exhibit 8, and none of which could be used 
as thej were for a skirt protector. None of them appear to be any 
anticipation of this invention of a new skirt protector. Some sam- 
ples of a skirt protector mâde according to the Vorwerk British pat- 
ent, applied for August 2, 1894, appear to hâve arrived in this country 
and to hâve reached the défendant in the early fall of 1894. If 
they reached the défendant so as to become known in this country 
before the plaintiff's invention, they appear to be enough like it to 
hâve that knowledge of them hère anticipate it. That patent was 
not published or accepted till long into the next year, so that, of 
itself, would not affect the plaintiff's patent. The turning question 
seems to be whether in fact those samples became known hère be- 
fore this invention was made. The extrêmes of the téstimony of the 
witnesses on Opposite sides of this question somewhat interlock as 
to tinle, and do not seem to bé wholly reconcilable. But clear pre- 
cedeîice;in time, of knowledge of the samples in this country, over the 
iirvéntibïi, is necessary tb pvercome the presumptions of the patent 
so as to defeat it. That clé^r precedence does not appear to be made 
out. Becree for plaintiffc' 



FBDER v. STEWART, HOWB & MAY CO. 

(Circuit Court, S. D. New York. November 26, 1900.) 

Patents— Desions— Novelty. 

The Feder design patent, No.r29,350, for a design for skirt blnding, is 
void for laek of patentable novelty in the design shown. 

In Equity. Suit for infringement of patent On final hearing. 

Alan D. Kenyon, for plaratiff, 
Lawrence E. Saxton, for défendant. 

WHEELEE, District Judge. This Buit is brought upon design 
patent No. 29,350, dated September 13, 1898, and granted to the 
plaintiff, for a design for skirt. binding. The spécification says: 

"The essential feature of my design consists in a skirt binding presenting 
In slde élévation a head portion havirig the appearance of a woven fabrlc, an 
edge portion havlng the appearance of a brush or fringe, a portion of the 
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head being embellished by a change in the weave, produeing a distinctlve 
band or stripe, presenting the appearance of Unes of dashes arrangea in stag- 
gered order." 

Vorwerk's British patent, No. 14,837, applied for August 2, 1894, 
and accepted August 2, 1895, for improvements in dress guards, set 
up by the défendant, states: 

"The new dress guard may be made In différent ways, — by weaving in a 
loom, by means of the braiding machine, or also by means of the so-called 
crocheting machine; and, whether made according to one or the other method, 
it may vary in détails. The attaching strip may be carried out in plain work, 
or in more ornamental or fancy work. It may consist of a single strip, or 
two strips of différent character may be worked together. But in ail cases 
the main feature and characteristical point is that on one edge of the attach- 
ing strip or band the cross threads stand out like the threads of plush or 
velvet, and form, so to say, a little, soft brush." 

The différence between thèse spécifications seems to be in the 
appearance of Unes of dashes arranged in staggered order. Such an 
appearance is very common in similar things. The plaintiff makes 
dress guards, and those of the défendant are quite similar; but the 
question is not whether the défendant imitâtes the plaintiffs goods, 
but whether it has taken any validly patented design belonging to 
him. The idea of staggering dashes on the bands of such a well- 
known article does not seem to be of sufficient importance, although 
new, to afford foundation for a patent. Smith t. Saddle Co., 148 
U. S. 674, 13 Sup. Ct. 768, 37 L. Ed. 606. Bill dismissed. 



A. B. DICK CO. v. WICHELMAN. 

(Circuit Court, S. D. New York. November 26, 1900.Ï 

Patents— Anticipation — Stencil Shbbts. 

The Dick patent, No. 562,590, for a duplicating stencil, the essential 
feature of which is the mixing of lard or lard oil with paraffln to form 
a coating for the paper of which the stencil sheet is made, was antici- 
pated by the Brodrick patent, No. 377,706, which is sufflciently broad to 
cover the coating of the sheet with any gummy or waxy substance; 
the best mateiïal for the purpose being a matter to be determined by 
meehanieal experiment. 

In Equity. Suit for infringement of patent On final hearing. 

Dyer, Edmonds & Dyer, for plaintiff. 
Frederick A. Wichelman, pro se. 

WHEELER, District Judge. This suit is brought upon patent No. 
562,590, applied for December 27, 1887, granted to Albert B. Dick, 
assignor to the plaintiff, and dated June 23, 1896, for a duplicating 
stencil. The spécifications of that patent state: 

"For preparing the stencil sheet from which the stencil is made I prefer 
to employ a thin, tough paper, which at the same time is very open. * * * 
This paper may be coated with paraffln in the ordinary way of coating paper 
with paraffln for other purposes, but I hâve found that when this alone is 
done the coating is tenacious, and does not readily break when struek by the 
type; but by adding to the paraffln a material which makes the coating frl- 
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able, tbis objection te overcome. For this purpose I hâve found that lard, 
or lard 611; ls an efficient material. When I employ paraffln as the main In- 
grédient of the coating, I mix the paraffln and lard or lard oil preferably 
In the proportion of sevea parts of paraffln to one part of lard or lard oil, 
whereby the paraffln ls shbrtened. The paper ls coated with this mixture 
after the manner of the usual paraffln process." 

The claims in question are for: 

"(1) A .stencil sheet or duplicating stencil of open material provided with 
a coating having a shortening material as an ingrédient, substantially as set 
forth. .. $) A stencil sheet or duplicating stencil of open material provided 
with a coating of wax mixed with a shortening material, substantially as 
set forth. (3) A stencil sheet or duplicating stencil consisting of open mate- 
rial coated with a mixture of paraffln and lard oil, substantially as set forth." 

John Brodrick applied for a patent for a prepared sheet for stencils 
May 20, 1886, which was, No. 377,706, dated February 7, 1888, and 
is now ôwned, and clàimefl to be valid, by the plaintiff. The spéci- 
fications of that patent state: 

"I prépare my improved sheet by préférence from a sheet of thin, highly- 
porous paper by immersing the same in a bath of melted gummy or waxy 
substance-^-sueh as paraffln— bî about 120 degrees E'ahrenheit fusion point, 
or by any other suitable methdd of waxing paper now known to the arts." 

It had three claims. The flrst two were for sheets coated with 
a substance impervious to ink, such as paraffin; and the third was 
for a sheet coated with a substance impervious to ink It was in liti- 
gation between thèse parties, and upheld. Wichelman v. A. B. Dick 
Co., 31 O. C. A. 530, 88 Fed. 264. In speaking of it, Judge Wallace, 
for the circuit court of appeals, said: 

"The patent, however, ls not limited to the use of thèse constituents in pre- 
paring the sheet. The spécification points out that any sheet of the requi- 
site porosity, thinness, and toughness may be used, and may be coated with 
any gummy or waxy substance of a conslstency that wlll yield upon pressure, 
so as to expose the Interstices of the baslc material at the Unes of impression 
without abrasion." 

Although thèse applications were before the patent office at the 
same time, thç dates show a clear precedence of the Brodrick in- 
vention over that of Dick involved hère, and therefore the question 
arises whether the shortening of paraffln with lard or lard oil — which 
is what Dick appears to hâve really accomplished — is a patentable 
improvement upon what Brodrick had donc Coating the sheets 
with a gummy substance of the right consistency, which might in- 
clude paraffln and lard, or lard oil, or any other ingrédient, was the 
invention of Brodrick. HOw much, and of what, was to be deter- 
mined by mechanical experiment. Many of the expérimenta of Dick 
by which he reached the substances and proportions of the patent 
were made for him by the défendant as a skillful operator in the art 
of waxing paper. After Brodrick, there dôes not seem to hâve been 
any room leftfor anything to be«fone in this direction but the mak- 
ing of mechanical experiments within the scope of what he had 
describèd. The testimony of Dick and pf the défendant as to what 
was done in arriving at the proper proportions appears to show only 
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such experiments. Neither struck out anything new, but only car- 
ried forward what Brodrick had discovered, and was, therefore, well 
known. Bill dismissed. 



CAMPBELL V. MAYOR, ETC., OF CITY OF NEW YORK. 

(Circuit Court, S. D. New York- November 12, 1900.) 

Patents— Damages for Infringement — Interest. 

TJnder the gênerai rule that profits recovered as damages for infringe- 
ment of a patent do not bear interest until their amount has been judi- 
cially ascertained, the entering of an order for a decree for the amount 
of profits found by the court constitutes such ascertainment, and the 
amount bears interest from the date of such order, notwithstanding any 
delay in entering the decree. 

In Equity. Suit for infringement of patent See 81 Fed. 182. 

Benner & Benner, for complainant. 

John R. Bennett, for défendant. 

t, 

WHEELER, District Judge. The master reported profits from 
savings in repairs made by infringement of the patent in suit to the 
amount of $28,363, and reported testimony, évidence, and findings 
from which the court ascertained savings in hose to the amount of 
1183,394.32, and in number of men to the amount of $606,344 (in 
ail, $898,074.32), and on May 14, 1897, entered an order for a decree 
for the payment of this sum. Question is now made, upon the set- 
tlement of the final decree, as to the time from which interest should 
be cast. In Tilghman v. Proctor, 125 U. S. 142, 8 Sup. Ot. 894, 31 
L. Ed. 664, it is laid down, at page 160, 125 U. S., page 907, 8 Sup. 
Ot., and page 672, 31 L. Ed., as a gênerai rule that profits, as a measure 
of damages for infringement of a patent, "do not bear interest until 
after their amount has been judicially ascertained." The filing of 
a report by a master for the sum that is decreed is such an ascertain- 
ment. Railroad Co. v. Turrill, 110 TT. S. 301, 4 Sup. Ct. 5, 28 L. Ed. 
154. In this case the judicial ascertainment was made when the dé- 
crétai order was filed. That ascertainment has stood ever since, and 
now goes into the decree. Delay in entering the decree, from what- 
ever cause, does not affect that date. Decree for interest from May 
14, 1897. 
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SOCIAT* FABBIQUES DE PRODUITS CHIMIQUES DE THANN ET 
DE MULHOUSE v. LUEDEBS et al. 

(Circuit Court, S. D. New York. November 8, 1900.) 

Patents— Suit in Eqcity pob Inpkïnqembntt^Ddplicity - of. Plea. 

A plea to a bill for inf ringement of a patent, which sets out a prlor 
process patentyto the same patentée, and avers that the product of the 
proeess shown is the same product claimed in the second patent, and that 
the two patents are, therefore, for an indivisible invention, and the sec- 
ond is void, and also pleads that the first patent was an abandonment to 
the public of the product of the second, présents two separate défenses, 
and is bad for duplicity. 

In Equity. Suit for infringement of patent. On motion to strike 
out amended plea. 

Elisha K. Camp, for the motion. 
Arthur v. Briesen, opposed. 

SHIPMAN, Circuit Judge. The complainant's bill in equity sefks 
to refrain the alleged infringement of. letters patent No. 451,847, 
dated Mày 5, 1891, and issuèd to Albert Baur for a new product 
called "artificial musk." The bill is in the ordinary form, and makes 
profert pf the patent. The défendants filed a plea which alleged 
that Baur applieçl for and Çeceived, on December 10, 1889, lettera 
patent ÏNo. 416,710, for a new process for making artificial musk, 
made profert of the patent, and alleged that the invention of the patent 
in suit was fully disclosed and abandoned to the public in and by 
letters patent No. 416,710, and that thereby the patent in suit was 
void, and of no effect. The plea was set down for argument, and 
upon the hearingl said that I could not tell, merely upon profert 
of the, two patents, which are very chemical in their character, that 
the invention of the product was shown in the process patent, and 
that eîther more faets must be averred or testimony must be given, 
and gaive leave and time for an amendaient of the pleadings. An 
amended, plea was thereupon flled, which avers that the necessary 
product of the process is the , product claimed in the patent in suit, 
"and that, therefore, said last-mentioned letters patent, No. 451,847, 
are void, and of no effect in law." The plea further déclares, "AU 
of which things the défendants do aver to be true, and they plead 
the abandonment of the alleged invention specifled and claimed in 
said letters patent No. 451,847." The complainant now moves to 
strike out the amended plea. The amended plea présents two sepa- 
rate défenses, — one that the two patents are for one and the same 
or "indivisible" invention, and that the second patent is, therefore, 
void, upon the principles stated in Mosler Safe & Lock Co. v. Mosler, 
Bahmann & Co., 127 U. S. 354, 8 Sup. Ct. 1148, 32 L. Ed. 182; Plum- 
mer v. Sargent, 120 U. S. 442, 7 Sup. Ct. 640, 30 L. Ed. 737; Œant 
Powder Co. v. California Powder Works, 98 U. S. 126, 25 L. Ed. 77. 
The second défense is that the facts constitute an abandonment of 
the invention claimed in the second patent. The resuit is that a 
single plea relies upon the indivisibility of the two alleged inven- 
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tions, and also upon an abandonnant to the public of the invention 
for a product. "A double plea is informai and multifarious, and 
therefore improper," and "it is a gênerai raie that a plea ought not 
to contain more défenses than one." Story, Eq. PI. § 653; Rhode 
Island v. Massachusetts, 14 Pet. 259, 10 L. Ed. 423; 1 Daniell, Ch. 
Prac. 633; McCloskey v. Barr (C. C.) 38 Fed. 165. I see no adéquate 
reason for permitting two separate pleas, and the proper course is 
to let the plea stand for an answer. 



THE CATALINA. 

(Circuit Court of Appeals, Fifth Circuit. December 18, 1900.) 

No. 963. 

I. SaIiTaqe— Character op Services— Vessel in Distress. 

Where a steamship in the Gulf of Mexico, 60 miles from the mouth of 
the Mississippi, was disabled, by the breaking of her shaft, beyond any 
temporary repairs that could be made, and iD need of assistance to reacb 
her port, although not in immédiate péril, she was so in distress that 
aid voluntarily given her by towing her to the mouth of the river con- 
stituted salvage services. 

8. Same— Amount op Compensation. 

The Catalina, a large Spanish steamship valued at $200,000, while in 
the Gulf of Mexico, on her way in ballast from a Mexican port to New 
Orléans, broke her propeller shaft beyond temporary repair. She at- 
tempted to proceed by sail, but was becalmed about 60 miles from the 
mouth of the river, and during the night signaled the Olympia, a steam- 
ship bound outward in ballast, for assistance. By agreement, the Olym- 
pia undertook to tow her to the South Pass, the amount of compensa- 
tion to be determined later. The crew of the Catalina delivered a hawser 
on board the Olympia, arid the towage was performed in safety, the 
weather being calm and the sea smooth. The Olympia was delayed by 
the service about 24 hours. She was a vessel worth $75,000. Held, 
that the service rendered was properly a salvage service, and entitled 
to be compensated as such, but was not of a high order of merit; that 
as the service contracted for was merely towage, which was performed 
without risk to the Olympia or her crew, it should bt compensated on 
the basis of the value of such towage, an equal amount to be added 
as salvage compensation; and, it appearing that $50 per hour was full 
compensation for the towage, an award of $2,400 should be made.i 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana. 

George Denégre and J. P. Blair, for appellants. 

W. W. Howe, C. P. Cocke, and W. B. Spencer, for appellees. 

Before PARDEE, McCORMIOK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge. This is a libel for salvage, and the ap- 
pellants hâve brought the case to this court complaining qf the amount 
awarded. It appears that on or about November 15, 1899, the Spanish 
steamship Catalina, a large, well-appointed steamship, of the value of 

i Salvage awards in fédéral courts, see note to The Lamington, 30 C. C. A. 
280. 
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about $200,000, left the' port of Barcelona, with a gênerai cargo for 
sundry ports in Canary Islands, Puerto Rico, Cuba, and Mexico, and, 
having discharged the last of her cargo at Tampico, left that port in 
ballast for the port of New Orléans. While on her course, some 80 
or 90 miles off Southwest Pass, her shaft broke, thus disabling her as 
a steam vessel. The shaft and propeller wêre eecured, and the Cata- 
lina undertook to proceed, directing her course more to the eastward, 
towards the usual course of vessels plying between the ports of New 
Orléans and Cuba and Central America. The weather and sea were 
calm, and the windlight. On the 12th of January the wind died down, 
and the Catalina was temporarily becalmed; and when in latitude 
28° 8' N., and longitude 88° 39' W., at a distance of about 60 miles 
south of east from South Pass, at the mouth of the Mississippi river, at 
about 9:30 p. m., she sighted, at a distance of about 7 miles, the steam- 
ship Olympia, a steam vessel of about the value of $75,000, bound in 
ballast from the port of New Orléans to Port limon, Costa Rica. The 
Catalina signaled with Bengal lights. The Olympia changed her 
course slightly to meet her, and when at the distance of about 3 miles 
answeréd the signais. The Olympia then approached within about 
1,000 yards of the Catalina, and the master and flrst officer of the Cata- 
lina went aboard in a boat, and asked the captain of the Olympia to 
tow the Catalina to the mouth of the Mississippi river. Thereupon, 
after a consultation between the master of the Olympia and his 
offlcers, an agreement was made and reduced to writing as follows, to 
wit: 

"United Fruit Company Steamship Lines. Steamship Olympia. At Sea. 

"Thurs., Jan. 12th, 1900, at 10:45 p. m. 

"Position: S., 28° E.,— 60 miles from South Pass Light Vessel. 

"It is hereby agreed between Captain Higinio Andraea, of thè S. S. Catalina, 
now disabled, and Captain Edmund J. Seiders, of S. S. Olympia, that the lat- 
ter tow the former to a safe anchorage at the mouth of the Mississippi river 
(South Pass). Ail renumeratlon (rémunération) for this service to be deeided 
by arbitratlon in New Orléans. The arbitrators to be selected in part by the 
managers of the United Fruit Company, and in part by those representiug 
the owners of the disabled shlp. 

"[Signed] Higinio Andraea. 

"[Signed] E. J. Seiders. 

"Witness: [Signed] W. S. Amoss, Purser Olympia." 

Thereupon, the Olympia coming within the distance of about 300 
yards from the Catalina, a hawser of the Catalina was carried aboard 
by the crew of the Catalina, made fast on the Olympia, and the towage 
service commenced. The weather was calm and pleasant, the sea 
also, and the towage service went on Without incident until about 
12:45 p. m. of the 13th of January, when, near South Pass, the Olympia 
stopped to take on pilots, and then, starting abruptly, the hawser 
parted. Thereupon the Catalina furnished another hawser, delivered 
it aboard the Olympia, and the towing proceeded until about 2 p. m., 
when the Catalina was left in a condition of saf ety at South Pass, and 
the Olympia resumed her voyage; having been detained by the services 
rendered to the Catalina from 22 to 24 hours. 

It seems that the stipulation for arbitration was abandoned, and 
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the libel in this case was âled. There is very little, if any, conflict in 
the évidence. The judge of the lower court rendered the following 
"Keasons for Judgment": 

"This cause having been submitted on the évidence, and after arguments 
of counsel, the court flnds: The court thinks this is clearly a case of salvage. 
The steamer had broken her shaft, and was without sufficient sails to make 
steering way; and in the month of January, in the Gulf of Mexico, in that 
condition, she was in need of assistance. She was in distress. She so sig- 
naled, and received the necessary aid. The late Judge Billings, in the case 
of The Delhonde, very properly says that a vessel in the Gulf of Mexico 
with a broken shaft or propeller is at the mercy of the éléments, because 
the Gulf of Mexico is a dangerous water. It is true that both of the vessels 
In this case were in ballast and without passengers, and that there was no 
évidence of immédiate or imminent péril. There was little or no immédiate 
danger to the officers or crew of either of the vessels. Had there been, the 
award in this case would necessarily hâve been much larger. The award, 
in view of the value of the salved property ($200,000), Is not large, and its 
payment will not be onerous upon the owner of the steamer; yet the amount 
given will be sufficient to accomplish the purpose in such cases, to wit, to 
cause the officers and crews of salving vessels or any other mariners to go 
promptly and eagerly to the rescue of any vessel so disabled In future. The 
court awards $6,000 to the salvors, one-third of this amount to the officers 
and crew, in proportion to their wages, and the balance to the owners of 
the vessel." 

On this decree the following errors are assigned: 

"(1) The court erred In holding that the services herein were salvage 
services. (2) That the court erred In allowing libelants more than a libéral 
compensation pro opère et labore; that the amount flxed as compensation 
for the services performed by libelants, six thousand dollars, is more than 
ten times the actual value of the services estimated pro opère et labore, and 
six times more than the value of such services considered and valued as sal- 
vage services." 

The Catalina was disabled in the open Gulf beyond any temporary 
repairs that could be made upon her machinery, out of reach of ordi- 
nary towing vessels whose help she needed, and, while in no immédiate 
or proximate danger, was in need of outside assistance to reach port. 
To hâve trusted to her sails would hâve been to incur needless delay 
and danger, and risks from possible, if not probable, changes in the 
weather. We may say hère, as we said of the Dupuy de Lomé with 
her broken propeller-shaft (Compagnie Commerciale de Transport a 
Vapeur Française v. Charente S. S. Co., 9 C. C. A. 292, 60 Fed. 921): 
This ship "was so far disabled as to be in need of assistance to enable 
her to complète her voyage, and, although not in immédiate péril, was 
so in distress as to justify the use of the word 'salvage' in designating 
the aid she required." The flrst assignaient of error is therefore not 
well taken. 

In The Eita, 10 C. C. A. 629, 632, 62 Fed. 761, 763, this court de- 
clared in regard to salvage principles as follows: 

" 'Salvage, in its simple charaeter, is the service which volunteer adven- 
turers spontaneously render to the owners in the recovery of property from 
loss or damage at sea, under the responsibility of making restitution, and 
with a lien for their reward.' Macl. Shipp. 608. 'Salvage is the compensa- 
tion due to persons by whose voluntary assistance a ship or its lading has 
been saved to the owner from impending péril, or recovered after actual 
loss.' Ben. Adm. § 300. 'Salvage consista of an adéquate compensation for 
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the actual outlay of ïabor and expense usefl In the entcrprise, and of the 
reward as bounty allowed from motives of public policy as a means of en- 
couraging extraordinary exertions in the saving of life and property In péril 
at sea.' The Egypt (D. 0.) 17 Fed. 359. 'The amount awarded as salvage 
comprises two éléments, viz. adéquate rémunération, and a bounty given to 
encourage similar exertions in future cases, the relative amount to dépend 
on the spécial facts and merits of each case.' The Sandringham (D. C.) 10 
Fed. 556. 'The leading considérations to be observed in determining the 
proportion or amount of an award for salvage services are well defined. 
* * * We are to consider (1) the degree of danger from which the lives 
or property are rescued; (2) the value of the property saved; (3) the risk 
incurred by the salvors; (4) the value of the property ëmployed by the 
salvors in the wrecking enterprise, and the dange* to which it is exposed; 
(5) the skill shown in rendering the service; (6) the time and labor occupied. 
Thèse are tbè Ingrédients which must enter, each to a greater or less degree, 
as a sine qua non, into êvery true salvage service.' The Sandringham, 
supra." -'■>■ 

In the instant case the award made in the district court seems to 
hâve beén based almost wholly upon the value of the salved property, 
and with the view of making a considérable reward to the salvors, in 
the main disregarding the other éléments of salvage, and particularly 
the character and risk of the services actually rendered. The services 
required by the Catalina were simple towage services; those applied 
for and those contracted for and f urnished by the Olympia were simple 
towage services. The Olympia was not required to and did not ap- 
proach the Catalina within any dangerous distance. The hawsers of 
the Catalina were put aboard the Olympia by the crew of the Catalina, 
and we are unable to percêive that the services rendered to the Cata- 
lina by the Olympia were attended with any extra risk not accompany- 
ing ordinary towage, except that they were rendered by a ship not 
constructed for, nor engaged in, the towing business. It may be that 
the services rendered were enhanced by the fact that the Olympia, to 
render them, made a déviation in her voyage; but she was in ballast, 
and we flnd nothing in the record to show that she suffered any dam- 
age or great inconvenience therefrom. While we agrée with the dis- 
trict court in holding that the services rendered were salvage services, 
we are clearly of opinion that they should be held to be salvage serv- 
ices of a low order, and be compensated on the basis of towage serv- 
ices. We flnd no évidence in the record tending to show the value of 
towage services rendered large steamships in the open Gulf , but in 
other records we are advised that |25 per hour is a libéral compensa- 
tion. As the Olympia was not constructed for, nor engaged in, the 
towage business, we think we may saf ely estimate the value of the 
towage services rendered to the Catalina at $50 per hour, and doubling 
this, to accent and reward the same as salvage services, will make $100 
per hour, and considering that the Olympia was detained about the 
business 24 hours will guide in fixing the proper allowance at $2,400. 
This amount doùbly pays fpr the services actually rendered, and it is 
sufflciently large to carry into effect the principles involved in salvage 
compensation. 

As to the distribution of the amount allowed between the owners 
and the crew, no appeal has been take'n, and we infer that the rule 
adopted, two-thirds to the owners and one-third to the master and 
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crew, is satisfactory to ail the parties concerned. The judgment of 
the district court is reversed, and the case is remanded, with instruc- 
tions to enter a decree in favor of the libelants, and against the claim- 
ants, for the sum of $2,400 and costs; the costs of this court, including 
cost of transcript, to be paid by the appellees. 



THE NEW CAMELIA. 

(Circuit Court of Appeals, Fifth Circuit. December 18, 1900.) 

No. 970. 

1. Salvage— Amount of Award— Review. 

An award of an admiralty court for salvage services in towing a dis- 
abled vessel into port, based on the value of the vessel salved, and which 
is many times the value of the towage, on which the award should hâve 
been based trader the facts shown, is one made upon incorrect princi- 
ples, and may properly be reviewed, and the amount reduced, by the 
circuit court of appeals. 

2. Same— Amount op Award — Services op Crew. 

The New Oamelia, a steamer worth $35,000, and having on board 150 
passengers, broke her shaft when about the middle of Lake Pontchar- 
train, and was wholly disabled from further navigation. She was an- 
chored, and a boat sent to a port 12 miles distant for a tug. Shortly 
afterwards a tug was sighted and signaled, and under direction of her 
owner, who was on board, such tug dropped her tow and proceeded to 
the steamer. On learning the facts the owner of the tug offiered to tow 
the steamer to a port, which offer was accepted. The service required 
about two hours, after which the tug went back, and, securing her tow, 
proceeded on her way. It was in the daytime, and the lake was calm. 
No compensation was agreed upon, and the owner of the tug made no 
charge for salvage, but estimated the value of the towage service ren- 
dered at from $15 to $30. Subsequently members of the crew of the 
tug libeled the steamer for salvage services, and the court fixed the 
value of such services at 5 per cent, of the value of the vessel, amount- 
ing to $1,750, and apportioned one-half to the crew of the tug, which 
was equal to about three months' wages. Held that, while the services 
rendered might properly be considered salvage services, they were not 
of such an order of merit on the part of the crew, who were not vol- 
unteers, as to justify the award made them, but that, the vessel not 
having been in great péril, and the service having been offered and ac- 
cepted merely as a towage service, and so regarded by the owner of the 
tug, the total award should not exceed double the value of such service 
as estimated by him, one-third to be apportioned to the crew.i 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana. 

The steamer New Camélia, worth the sum of $35,000, a merchant vessel of 
the United States, licensed and enrolled in the coasting trade, proceeded on 
a voyage on Sunday, June 18, 1899, from Milneburg on Lake Pontchartrain, 
to other points and places on and across said lake and on the Tchefuncta 
river. On this occasion she carried upwards of 150 passengers. About mid- 
way of said lake she broke her shaft, and was thereby disabled. This steamer 
ls provided with side wheels, and both wheels are operated by one shaft; 
hence the breaking of this shaft rendered her propelling power useless. She 
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has no mas* or sali power of any kind. The vessel was anchored, and the 
maste* Sent off one of the steamers small boats, manned by her steersman 
and three of her four deck hands, to West End, something like 12 miles 
distant, to procure the assistance of a tug. Some time thereafter smoke 
was seen on the horizon in a northwesterly direction. Thereupon the mas- 
ter of the steamer New Camélia directed the mate to run the enslgn up and 
down, — dip it several times,— to attract the attention of the descrled vessel. 
The vessel sighted, and for which the signal was given, proved to be the 
tug Claribel, from the Tchefuncta river, boun'd for New Orléans, with two 
sand barges in tow; and her master, seeing the signal made on board the 
steamer New Camélia, called the attention thereto of Mr. Fritz Jahncke, 
who was and is président of the corporation owning and operating the steamer 
Claribel ahd a large number of other vessels on Lake Pontchartrain, and 
who thereupon directed the master of the Claribel to cast adrift their tow 
and proceed to the New Camélia. At thls time the Claribel was so far dis- 
tant that the flag signal could be seen only by the use of marine glasses, 
and the barges in tow of the Claribel could not be seen at ail by the steamer 
New Camélia. Upon arriving off the steamer New Camélia, Mr. Jahncke 
was informed that her shaft was broken, whereupon he volunteered the serv- 
ices of the Claribel to take the New Camélia either to Madisonville, on the 
north shore of the lake, or to Milneburg, on {he south shore, and point of 
her departure. This offer was readily accepted by the master of the steamer 
New Camélia, with a request to be taken back to Milneburg. Nothing what- 
ever was said about compensation. After some two hours' continuous service, 
the tug Claribel landed the steamer New Camélia at Milneburg in safety, and 
the tug procéeded ont upon the lake in search of her abandoned tow, which 
was secured in about the same locality as where abandoned, except that it 
had drifted some towards the north or Madisonville shore, and was brought 
on to New Orléans. During ail this time the lake was calm, the weather 
settled, — in no wise threatening. The owner of the tug Claribel makes no 
claim for salvage compensation, and in regard to value and compensation 
for the services testlfles as follows: "Q. In other words, lf you had made 
a charge for this service, what would you hâve charged for this two hours' 
towage service? A. I would say, in towing barges from Covington to New 
Orléans — Q. What distance ls that? A. About 35 miles. I hâve received 
$15 for it. Q. And how long does that require? A. That requires about 
eight hours. Q. Now, go on and make any further explanation you désire. 
A. I would consider that this service rendered to be worth about $15. I 
flx it at that price to receive coal for it. In fact, I did not want any money 
at ail (at least, I told him that) for the services we rendered, and only ex- 
pected that he should coal up the boat once, which would take from three 
to four tons of coal. Q. What did he do? A. He didn't do that yet, because 
I never called upon him, but he is willing to do it whenever called on. I 
will modify that testimony in regard to that $15. I will say that I hâve or 
had a yearly contract for towing ail barges for the brickyard on the Tche- 
functa river to West End and Spanish Fort for $15, one trip. I wouldn't 
make one single trip for that I generally carry two or sometimes three 
barges. I receive for each barge $15." Some three months after the serv- 
ices were rendered, John Clark, engineer, William H. Fleming, flreman, Ed- 
ward O. McCormick, flreman, and Robert Clayton, cook, of the tug Claribel, 
flled the présent libel to recover salvage for themselves and ail others entitled. 
After the taking of considérable évidence, the court below entered a decree 
in favor of the libelants, and gave the following reasons for judgment: "This 
is a libel for salvage brought by some of the crew of the tug Claribel for 
saving the steamboat New Camélia, valued at $35,000. The New Camélia 
broke her shaft near the middle of Lake Pontchartrain in June, 1899. She 
had on board 150 passengers, including many women and children. She had 
no sails nor other means of navigation, and the break was such as could 
not be readily or promptly mended. There was no immédiate danger from 
the weather to the boat, and none whatever to the tug that saved her or its 
crew. The suggestion made in the testimony that the steamer, with its 
passengers, could hâve in time drifted ashore by the wind, the court thinks. 
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is not reasonable. Nor ls the allégation that they eould hâve been taken 
ashore in the small boats. The number of said boats were not sufflcient, 
and the distance was too great. The court flnds, as a matter of fact, that 
Lake Pontchartrain is at times a dangerous water, sudden squalls being more 
or less common, and that the New Camélia was in distress. Inducements 
to tugs to go in the aid of disabled passenger boats in distress should not 
be doubtful. The court will award sueh sum for the salvage service as in 
its opinion will stimulate ail parties at ail times to aid any passenger vessel 
in distress, and yet, in view of the value of the saved property and the lives 
thereon, should not be considered large. The court awards 5 per cent, of 
the value of said boat ($1,750) for salvage, — one half to the tug Claribel, and 
the other half to the crew of said tug." A decree entered in accordance 
therewith was followed by a decree of distribution awarding John Clark, en- 
gineer, whose wages were $75 per month, the sum of $243; William H. 
Fleming, fireman, whose wages were $40 per month, the sum of $129.65; 
Edward O. MeCormick, fireman, whose wages were $40 per month, the sum 
of $129.65, and Eobert Clayton, cook, whose wages were $35 per month, the 
sum of $113.45. From thèse decrees the claimants appeal, assigning errors 
as follows: "(1) That the court erred in holding that the services referred 
to in the libel herein filed were salvage services, and not towage services. 
(2) That the said services were rendered at the instance and under the orders 
of the owner of the tug Claribel, who was on board of said tug at the rime, 
and who fixed fifteen dollars as a reasonable compensation — â, proper charge— 
for the towage service rendered by his said tug Claribel, and that in consé- 
quence thereof the court erred in not dismissing the libel. (3) That the court 
erred in allowing any salvage whatever herein, the steamer New Camélia 
being in no danger or péril whatever at the time the services were alleged 
to hâve been rendered; being as safe as If she had been tied up at the docks 
or upon the banks of the Mississippi river. (4) That libelants performed no 
voluntary service, nor did any extra work or labor, on the day the alleged 
services were rendered; that they simply on that day dlscharged their usual 
and customary duties under the orders of the owner of the tug Claribel; 
that they were at no time in any danger or péril; and that the court erred 
in allowing them salvage herein. (5) That libelants performed no salvage 
services whatever, and that the court erred in not entering a decree in favor 
of Charles G. Coyle, claimant and owner of the steamer New Camélia. (6) 
That if the libelants should be decreed entitled to extra compensation for 
the alleged services, and only in that event, then we say that there is error 
in the decree entered herein against défendants. The amount, being grossly 
excessive, should be reduced to a reasonable and proper sum. (7) That the 
decree herein in favor of libelants is otherwise erroneous and contrary to 
the law and évidence." 

Horace E. Upton, for appellant. 
John D. Grâce, for appellee. 

Before PAEDEE, McOORMICK, and SHELBY, Circuit Judges. 

PAEDEE, Circuit Judge (after stating the facts). Considering the 
condition of the weather on the lake at the time the accident happened 
to the New Camélia, and that she was within the reach of the assist- 
ance required to return to her landing, it would be extravagant to say 
that the New Camélia at the time was in imminent péril or in a help- 
less condition. Ail that she wanted was towage service, and the 
record shows that that service was fumished without delay by the 
owner of the tug Claribel, who was on board his tug and personally 
directing its opérations. As to whether that service should be fur- 
nished, the libelants in the présent case had nothing to say, and noth- 
ing to do, except to remain aboard their own boat and perform their 
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usual duties, for which they were regularly eompensated. Notwith- 
standing ail this, there is much : authority to hold that the New 
Camélia, when in the open lake, with her shaft broken, her propeller 
power disabled, was so far disabled as to need assistance, and, al- 
though not in immédiate péril, was so in distress as to justify the use 
cf the word "salvage" in designatingthe aid she required. See The 
Dupuy 'de Lomé (D. 0.) 55 Fed. 93: And we are constrained to sus- 
tain the court a qua in holding that'the services rendered by the tug 
Claribel totbe New Camélia were salvage services; but we must in- 
sist that they were of the lowest order of salvage services, and to be 
eompensated on the basis of work and labor. In Ulster S. S. Co. v. 
Cape Fear Towing & Transportation Co., 94 Fed. 214, 36 C. C. A. 201, 
we quoted and followed The Connemara, 108 U. S. 359, 2 Sup. Ct. 
754, 27 -la Ed. 751, as to the true rule to be followed by this court, on 
appeal, in inquiring into the propriety of the ainount awarded in the 
lower court in a salvage case, as foUows: 

"In The Sybil, 4 Wheat. 98, 4 L. Ed. 522, Chief Justice Marshall said: 'It 
is almost impossible that différent minas contemplating the same subject 
should not' form différent conclusions as to the amount of salvage to be de- 
creed, and ïb$ mode of distribution.' And by the uniform course of décision 
in this court during the period in which it had full Jurisdiction to reverse 
decrees in admiralty upon both facts and law, as well as in the judicial 
committee of the privy councll of . Bngland, exercising a like jurisdiction, 
the amount decree'd below was never reduced, unless for some violation of 
Just principles, or for clear and palpable mistake or gross overallowance. 
Hobart v. Drogan, 10 Pet. 108, 119, 9 Ï-. Ed. 363; The Comanche, 8 Wall. 
448, 479, 19 L. Ed. 397; The Neptune, 12 Moore, P. C. 346; The Carrier Dove, 
2 Moore, P. O. (N. S.) 243, Brown & L. 113; The Fusilier, 3 Moore, P. C. (N. 
S.) 51, Brown & L. 341." 

The rule declared has beën much pressed on us in argument in 
this case, and it seems to be about the only ground upon which the 
libelants can maintain the large award given by the lower court. 
It is further unpressëd upon us with ingenuity and pertinacity that 
the New Cajnëlia was in dire péril, without much chance of res- 
cue, and thàt the allowance, although based on the value of the 
New Camélia, is small compared to the value of the New Camélia 
and the very valuable lives that were aboard of her. We are clear, 
however, that the New Camélia was not in great péril; that the 
services rendered by the Claribel were simple towage services, — 
asked for as towage services, received as towage services. And 
we are of opinion that the lower court) in determining the amount 
of salvage to be awarded, ignored some of the important princi- 
cles to be considered in every salvage allowance, and considered 
mainly the value of the New Camélia, and the propriety, if not the 
necessity, pf rewarding libelants, who could not be said to hâve 
volunteered, and who only incidentally rendered slight services in 
salving the New Camélia, so as to encourage future salvors. In our 
opinion, considération should hâve been given to the character of the 
services rendered, as well as the value of the salved vessel; and, con- 
sidering ail the éléments which should enter into the allowance for 
salvage, we are of opinion that in this case the compensation allowed 
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should be mainly on the basis of the towage services actually rendered, 
and any large allowance would be judicial liberality at the expense of 
suffering owners, not in fault, and already burdened by the accident to 
their vessel. A glance at the decree of distribution, as found in the 
record, shows that firemen and cooks, who actually did nothing in de- 
termining whether the service should be rendered, and nothing in 
rendering the same, save following their pegular, ordinary daily work, 
are given over three months' extra pay. Their merit consists in 
being présent while the tug on which they were employed rendered 
nearly two hours' towage services. We are not unmindful of the 
proposition urged in this and like cases that public policy requires 
generous rewards to be paid to salvors, to encourage and stimulate ail 
parties at hand to aid vessels in distress, and in proper cases we hâve 
given it due effect. But in the instant case it is difficult to see how 
the giving of a large reward to the présent libelants, who had so little 
to do with the salvage services rendered to the New Camélia, can be 
justifled on grounds of public policy. Salvage services are volunteer 
services. The libelants herein may hâve been willing, but they were 
not volunteers. Salvage services must be meritorious. The services 
of the Claribel rendered to the New Camélia were meritorious. If 
the libelants had been volunteers on the Claribel to enable her to 
render the services, their services could well be classed as meritorious. 
As, however, they were regularly paid employés on the Claribel, were 
not volunteers, and performed no services beyond their ordinary duty, 
the merit was too remote to justify any considérable reward. The 
salvage law must be construed and applied with regard to the rights 
of property. A vessel that is so unfortunate as to break its shaft, 
lose its propelling power, thus putting its owners to delay and expense, 
ought not to be mulcted with large compensation to alleged rescuers 
who hâve been minor factors in rendering assistance. The right of 
the individual mariner to participate in the salvage compensation 
earned by his ship has been recognized from an early day, and is based 
on the proposition that in cases of salvage on the high seas, generally 
attended with risks to the salving vessel, individual effort and indi- 
vidual risk, voluntarily rendered and assumed, attend and aid the en- 
terprise. And, notwithstanding the substitution of steam vessels for 
sailing vessels, the conséquent changes in the abilities of ships to 
render salvage services and in the duties of mariners, the rule is still 
recognized and generally applied in every salvage case. The rule — ■ 
not a hard and fast rule (see The Key West [C. G] 11 Fed. 911) — now 
generally applied in this circuit is to give two-thirds to the owners, 
and one-third to the master and crew, and among the latter distin- 
guishing in proper cases. With hesitancy, we apply this rule in this 
case. The enlightened owner of the Claribel, for the ordinary services 
rendered by his tug to the New Camélia when she was in distress, 
ruade and makes no claim for salvage. If he were before the court, 
we could see our way clear to reward him for the services he con- 
trolled, and furnished with a suitable bonus in addition to the actual 
value of the services rendered. To make a large allowance to the 
présent libelants seems to verge on judicial liberality, and to be an un- 
105 F.— il 
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aëeèssâry and an uri<Salled-for hàj-dship imposed on tbe^bwhérs of the 
New Camélia, not authorized by the facts and drcumstances of the 
cftsëj àïid would be based on the astress of the vessel; rather than on 
thé services réndered. The distrèSs and péril of thé îhip is the salv- 
ors' opportunity; but, as we h^ve said above, the salyors' services 
must be voluhteer, clëar, and mei*rtorious. Taking Mr. Jahncke's évi- 
dence most f avorably to the libelarits, and, considering that the towing 
of the New Camélia was equal to the towing of two barges, the towage 
services réndered the New Camélia were worth about $30. If doubled 
to include salvage reward, as is usual in salvage cases where the serv- 
ices are of a low order, the entire salvage services réndered the New 
Camélia woùld be fully compensatéd by an allowance of $60. That is 
thé total sum for salvage which we think can be allowed in this case. 
Theïdecree of the district court isreversed, and the cause is remanded, 
with instructions to enter a decreë in favor of the libelants, flxing the 
sum oi, $60 as the total amount of salvage for the New Camélia, and 
awardïng one-third thëreof to the crew of the Claribel, and distributing 
to the libelants their proportion thereof, based upon their monthly 
wages. 



S. S. WHITE DENTAL MFG. CO. v. DELAWARE INS. CO. OF 
PHILADELPHIA. 

(District Court, E. D. Pennsylvania. December 31, 1900.) 

No. 68. 

MARINE INSUBANOB—CONIBACT— MODIFICATION By OOOBSE OF DEALING. 

Llbelant exported large quantities of dental goods of its manufacture, 
and for more than 30 years carried an open marine cargo policy issued 
by respondent, renewed f rom time to time, under which it insured ail its 
shipments, except where its consignées had Insurance. The policy pro- 
vlded that no risk should attacha until approved and lndorsed thereon by 
respondent, the premium. to be tb,en agreed on; but by a course of dealing 
between the parties, éxtehding oVér many years, and adopted for mutual 
eonvenience, owing to the large increase in libelant's foreign business, no 
mdorsèments were made on the policy, nor was each risk approved before 
it attached thereunder, but was reported by iibelant on receipt of the 
bill of lading on a slip furnished by respondent for the purpose, and re- 
spondent entered on each slip the rate and amount of premium in accord - 
ance with a schedule agreed upon bètween the parties, and at the end of 
each month transcrlbèd the entriës thereon into a pass book, which it 
also furnished Iibelant, and lndorsed Its approval thereon. It resulted 
from this method that respondent usually did not receive notice of a 
shipment until af ter the vessel had salled, and frequently not until it had 
reached port; but the rlsks were treated as covered by the policy from 
the date of shipment. Respondent dld not notify Iibelant of the àccepi- 
ance of risks, but it had never rejected a risk because of any objection 
thereto. June 30, 1898, Iibelant shipped a consignment of goods from 
New York on La Bourgogne, a vessei of a Une by which it had fre- 
quently shipped, which vessel was sunk in collision on July 4th. Libelant 
received the bill of lading July 5th, and on the morning of the 6th, and 
before notice of the loss, sent the usual slip statlng such shipment to 
respondent. The loss became known before the slip was received by re- 
spondent, and after some delay lt rejected the risk. Beld, that the course 
of dealing pursued by the parties under the policy for so many years oper- 
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ated to abrogate and supersede its written provision requiring each risk 
to be approved before it attached, and bound respondent to accept the risk 
in controversy, which was within the requirements of the policy in respect 
to the kind of goods, eharacter of the vessel, and port of destination, and 
in ail respects similar to others which had uniformly been accepted. 

In Admiralty. Action on policy of marine insurance. 

Jos. C. Fraley, Henry N. Paul, and Richard C. Dale, for libelant. 
Edward S. Sayres and John GL Johnson, for respondent. 

J. B. McPHERSON, District Judge. There is not much dispute con- 
cerning the material facts of this case, and the following findings, 
although taken largely from the argument of libelant's counsel, are, 
therefore, in the main, either admitted or not denied by the respond- 
ent. Where a controversy exista, I hâve not always been able to 
adopt the libelant's view. 

Facts. 

(1) The S. S. White Dental Manufacturing Company is a Pennsyl- 
vania corporation, engagea in the manufacture and sale of dental in- 
struments and supplies. Its business was founded by S. S. White, 
in Philadelphia, many years ago, where it has been conducted con- 
tinuously ever since. The Delaware Insurance Company of Philadel- 
phia is also a Pennsylvania corporation, authorized to make marine 
insurance, and having its office in Philadelphia. 

(2) The libelant exports to foreign countries large quantifies of 
dental goods of its own manufacture. Ail such foreign shipments 
(with the exception about to be noted) for over 30 years hâve been 
insured with the respondent, the insurance having been effected under 
a policy that was in force prior to 1867, and has been continuously 
renewed since that time. The last renewal was on January 1, 1895. 
The only exception from this insurance was the goods of certain cus- 
tomers, who, having their own open policies, instructed the libelant 
not to insure shipments to them; and of this exception the respondent 
had notice. 

(3) The policy referred to was an ordinary marine cargo printed 
form. With some slight variance of phrase in the différent renewals, 
it insured the libelant on "goods for account of whom it may con- 
cern per vessel or vessels ana /°r usual conveyances, » » * lost 
or not lost, at and from ports or places of loading to ports or places 
of destination." It contained the following written clauses: "No 
risk to attach to the policy until the amount and description of the 
same shall be approved and indorsed thereon by the company, and to 
be valued at the sum so indorsed." "Premiums as may be agreed upon 
at the time of indorsement, and to be settled monthly in cash." 

(4) Libelant's business has increased greatly since the writing of 
the original policy by the respondent. For some time the amount in- 
sured under this policy has regularly exceeded a quarter of a million 
dollars each year, and the number of individual insurances has like- 
wise increased. For example, during the month of July, 1897, seventy- 
one separate shipments were insured, an average of nearly three for 
each working day. 
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(5) Libelant's foreign forwardihg was done tbrough Bealy & Earle, 
shopping brokers, of New York. Ihe name of thé vessel by which any 
particular shipment had gone forward was not known to libelant 
until the receipt from Healy & Earle of advices by mail containing the 
bill of lading. Thèse were usually not received until after the vessel 
had left port. AH of libelaht's forwarding was done by vessels of 
regular line's, concerriing whose Sëawôrthiness no question was likely 
to arise. So far as appears, no risk reported by thë libelant had ever 
required considération, or been referred to one of the executive offi- 
cers ôf the respondent. ' ','" 

(6)Wjth the increasing volume of business transacted under this 
policy, ài),d perhaps in récognition of the changed requirements of the 
business, there were establishéd the following departures from what 
was né doubt originally contemplated when the written clauses of 
the policy were f ramed, over 30 years before : 

(a) Instead of providing a place on the policy itself for indorse- 
ments, the respondent printed blànk books (ealled "pass books") 
bearing on the cover in gilt lettetfs: 

"The S. R, White Dental Manufaeturing Co. 
"•'■■ "Open Polfcywith 
The Delà ware Ins. > Oo. of Philadelphïa." 

Thèse pass books wère ruled into columns headed as follows: 
"Date,", "Name of Vessel," "Piace of Shipment," "Place of Destina- 
tion,'' f'péscription olGoods. and for Whose Account Insured," 
"Amount to be Insurëci," "Rate of Premium," "Amount of Premium," 
"Date of Aj)proval," "Signature." At ârst the policy was folded, and 
pasted opposite the inside of the front cover of the current pass book; 
and, a fèw pages furthér on, the following indorsement was printed: 
"It is hereby agreed tïijàt,all approved indorsements on this book are 

to apply in ail respects tô policy No. — the same as if indorsed 

on said policy, and not otherwise." Afterwards the policy was left 
pastëd in ôhe of the ôld books filïed with indorsements, and new pass 
books were issued withput any policy bçing attached thereto. 

(b) Instëad of premiums "as maybe agreed upon at the time of in- 
dorsement," the partieisf specially agreed by written schedules upon 
certain flxed rates tp ail points to which libelant made shipments. 
The last pf such agreëments is embodied in a letter from the respond- 
ent, datéd".N,pvember §, 1897. Inter. alia, this fixed the rates to Euro- 
pean ports atone-foûrth, net. 

(c) Instéaë pf reqùiring libelant to flll m a description in the first 
column of the, pass, book forgacb risk to be insured, and then imme- 
diately to brjng the book to thë insurahce office for indorsement of 
the premium àndapproval, the respondent furnished the libelant with 
blank insurstiice prders (called in the record "slips"), made up into 
pads. The blànk form of the slip is as follows; 

, Philadelphïa,— , 18—. 

The Delaware Insurance Ctompany of Philadelphïa 

Insure, under open policy No. - — rT-,.$ -, on , valued at $ , 

per ~ — •' — , at and from — —— — to ! '' . 

$ at %, Ç . 
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(d) Libelant could not, and did not attempt to, flll out thèse slips 
until after receipt of information from New York which enabled it 
to flll in the name of the vessel. The slips, thus filled in, were sent 
to the respondent at intervais, often in batches of a half dozen or 
more, and usually through the mail. By the time thèse slips reached 
the respondent, the vessels containing the shipments reported had 
usually been at sea some days. Not infrequently the vessel had 
arrived at its destination, and this arrivai had been published in the 
shipping news of the New York Herald before the slips reached the 
respondent. Premium was chargea by the respondent and paid by 
libelant on alniost ail risks at the full stipulated rate, irrespective 
either of the diminution of the premium at the time of the report 
to the respondent by reason of the vessel having sailed some days 
previously, or of the expiration of the risk by reason of the vessel 
having previously arrived at its port of destination. On two occa- 
sions, — one in 1886 and one in 1888, — when the respondent learned 
that it had been requested to insure after the ship had actually ar- 
rived, it notified the libelant of this fact, and refused to charge any 
premium. 

(e) Instead of immediately entering in the pass books the amount 
and the description of each risk notified to the respondent as given 
in the slips, and filling in the columns for the rate and amount of 
premium, the marine clerk of the respondent to whom the approval 
of its marine risks was usually intrusted indorsed on each slip, when 
it was reeeived from libelant, the rate and amount of premium in ac- 
cordance with the stipulated rate, and laid the slip inside a box on 
his desk. 

(f) Instead of indorsing approval of the risks on the pass book, the 
respondent regularly omitted making any indorsement for several 
weeks at a time. Both the respondent and the libelant used the pass 
book rather as a bill than as a policy. 

At the end of each month, or perhaps a week or two later, the 
respondent sent to the libelant's office to obtain the pass book. The 
marine clerk of the respondent then transcribed in the pass book from 
the slips in his possession the amount, description, and premium for 
ail of the risks contained on the slips that had been reeeived during 
the preceding weeks. This transcription occupied the first eight of 
the columns of the pass book. The column headed "Date of Ap- 
proval" was then filled in by an assumed date, and the signature 
column was signed once on each page by the marine clerk, with a 
bracket to indicate that the signature applied to ail the risks on the 
page. 

The marine clerk always made thèse assumed dates of approval cor- 
respond to the dates of the respective slips. His alternate clerk dated 
the approval according to the actual date of entry in the book. Upon 
payment, the premium column was receipted by the respondent, the 
book was returned to the libelant, and was not sent fer until the end 
of the next month. 

(g) For at least the past 10 years the libelant, under this changea 
System of business, reported to the respondent on slips every foreign 
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shipment sent by them, except the shipments to such customers as 
carried their own insurance. The respondent charged and received 
full premium on nearly ail thèse risks, whether reported before 01 
after the arrivai of the vessel. There is no évidence that any risk 
reported by the libelant had ever been objected to. 

(h) No notice of the acceptance or approval of any of the risks re- 
ported upon the slips that were ,. tiras sent by the libelant to the re- 
spondent wasever given to thé libelant, but, if any risk had been 
disapproved, notice of disapproval would hâve been given at once to 
the libelant. 

(7) In addition to the abovë course of dealing, winch was fully 
known to both, parties, the following course of business was adopted 
by the respondent concerning thèse risks, the facts of which were not 
known by the libelant: 

(a) In July, 1895, the respondent entered into a contract of rein- 
surance with the British & Foreign Marine Insurance Company. By 
this contract, for a considération equal to the net cash premiums re- 
ceived by the Delaware Company, less a bonus of 5 per cent., the 
reinsuring company took upon themselves "ail risks accepted by the 
Delaware Insurance Company of Philàdelphia at their Philadelphia 
office on merchandise and /or cargoes only." The policy contained this 
clause; "Warranted by the reinsuring company that ail risks at- 
taching hereunder are to be reported to Mather & Company, attorneys 
for this company, as soon as known to the reinsured." From time 
to time the respondent filled out printed returns to Mather & Co., 
agents for the reinsuring company. thèse returns consisting of a tran- 
script of the entries upon the slips. It was the duty of the marine 
clerk of respondent to make this transcription from the slips to the 
return sheets for the reinsuring company, and upon making the en- 
tries upon the return sheets the clerk placed a tick mark in the upper 
left-hand corner of each slip thus. transcribed. Since the existence of 
the contract of reinsurance the respondent has given less attention 
to its marine insurance business. It ceased to hâve a spécial secre- 
tary in charge of this branch, and left the matter largely to the ma- 
rine clerk and his alternate. 

(b) The respondent also had a large office" book, ruled into columnsj 
called the "Open Policy Book." This was a ledger for the transcrip- 
tion of the risks reported to them under the open policies that had been 
issued to their customers. 

For at least several years past the risks reported by the libelant 
(being ail described, with computation of premium, upon the slips) 
were not transcribed or entered up in the open policy book as the 
slips were received, nor until several days later, as might be con- 
venient. Often no entry of the risks reported by the libelant was 
made in the open policy book until the end of the month, when this 
book was written up in the same manner as the pass book was writ- 
ten up. 

(8) On June 30, 1898, the libelant shipped certain dental goods be- 
longing to it, of the asserted value of f 17,108.42, on the steamship 
La Bourgogne, then lying in the port of New York, and bound for 
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Havre, France. On the morning of July 4th the steamship was sunk 
with her whole cargo, and became a total loss by périls of the sea, 
off the Banks of Newfoundland, in the Atlantic Océan. The news of 
the disaster was not known in Philadelphia until shortly before noon 
on July 6th. La Bourgogne was one of the regular steamers of the 
French Transatlantic Line sailing from New York every Saturday. 
Libelant's shipments were often forwarded by this line. 

(9) Libelant's agents, Healy & Earle, who attended to this ship- 
ment, forwarded the bill of lading to libelant's office in Philadelphia 
by mail on July lst; but, July 2d being a half holiday, July 3d being 
Sunday, and July 4th a légal holiday, the letter of Healy & Earle and 
the bill of lading were not received at libelant's Philadelphia office 
until Tuesday, the 5th day of July. On the morning of July 6th the 
clerk of libelant, whose duty it was, proceeded to fill out slips in order 
to report to the respondent ail shipments which had been communi- 
cated to the libelant, but had not been previously reported. He be- 
gan his work shortly after 10 o'clock, and in about a quarter of an 
hour had filled up eight of thèse slips, one of them relating to the 
shipment by La Bourgogne. A copy of this slip is as follows: 

Philadelphia, 7/6, 1898. 
The Delaware Insurance Company of Philadelphia 

Insure, under open policy No. , $17,108, on Mdse., valued at $ , 

per S. S. La Bourgogne, at and from New York to Le Havre, France; thence 
R. R. to Zurich, Switzerland. 

% net a/c J. M. Ravel. 

$ , at % $42.77. The S. S. W. D. M. Co. 

This slip was filled in by him, and signed with the name of the 
libelant, in the regular course of business, in ignorance of the disaster 
to the steamship, and a short time before the news had reached the 
office either of libelant or respondent. After eight slips were filled, 
he placed them on the desk of another clerk for mailing. They were 
forwarded by mail that morning, and reached the office of the re- 
spondent about 2 o'clock. The news of the disaster had been learned 
by the respondent about 12 o'clock that morning. 

The envelope containing the eight slips from libelant was opened at 
respondent's office by the vice président, who, after reading them, 
handed them to the marine clerk, who thereupon took the slips, and 
inserted in each of them the rate and the premium, charged in the 
usual way in the place provided for this entry. Ordinarily, the marine 
clerk had full power to accept or décline marine risks. It was his 
custom to consult with one of the executive officers concerning risks 
that he considered doubtful. 

(10) Shortly afterwards he had a talk with the vice président of the 
respondent about this risk, and upon his advice went over to see 
Mather & Co., the agents of the reinsurers, whose office was across 
the street. They advised rejection of the risk. Later in the after- 
noon, after consulting with the vice président, the marine clerk filled 
out the report of accepted risks to the reinsuring company that is 
printed on pages 50 and 51 of the notes of testimony. This report 
or return included ail of libelant's risks that had been reported to 
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respondent during the last seven days, and the first line of entry 
related to the libelant's shipment on La Bourgogne, on the slip for 
which he made, the çustomary tick mark in the upper left-hand cor- 
ner. This return reached Mather & Cq. the next day. They imme- 
diately sent it b'açk'to the respondent, who crossed out the first line 
of entry, and returned it to Mather & ( ,Co. in this condition. Mather & 
Co. again declin^d to fleceive the paper, and a return was finally made 
on which the shîpment in question did not in any way appear. 

(11) To a clerk of libelant, who called at the office of the respond- 
ent atout 2 o'clock on the afternoon of July 6th, to inquire whether 
thé slip had been duly r.eceivèd, the marine clerk stated that he would 
téléphone that afternoon stating the position of the respondent in the 
matter. Although the vice président was at the office ail afternoon, 
no message was sent, The next day the président of the respondent 
wrote, refusing to aidmit liability for the loss. 

(12) Due proofs of loss were furnished to the respondent by libelant, 
and claim was made for the Value of the goods, but payment has been 
refused by the respondent. 

(13) Since December 1, 1894, another policy, called the "in-bound 
policy," was also in force between libelant and respondent. It ap- 
plied only to platinum ore, of which libelant imports large quantities. 
It was limited to imports from European ports, and, being free from 
particular ayeragé, the rate was one-fifth of 1 per cent, instead of one- 
fourth, as in the outward-bound policy. It was pasted in a pass book 
similar to those relating to the outward-bound policy, and bore the 
inscription: 

"The S. S. White Dental Mamifacturing Co. 

"Poreîgn Open Policy wlth 

The Delaware Ins. Co. of Philada." 

This policy contained the following clauses: 

"To apply to and cover each and every shipment for account of S. S. White 
Dental Mfg. Co." 

"Notice of each shipment to be given to the Delaware Ins. Co. of Philada. 
as soon as in receipt of bill of lading or other advice of shipment" 

The course of dealing and reporting under this policy was identical 
with that adopted under the policy in suit. Insurances under it were 
reported to Mather & Co. on the same slip as risks reported under 
the policy in suit. 

The foregoing facts raise the question, whether the parties had so 
changed the original contract of insurance upon outward-bound goods 
that the merchandise in question was protected by the policy, not- 
withstanding the fact that there had been no formai approral and 
indorsement of the risk, as the letter of the contract provides. I think 
that no weight is to be given to the circumstance that, a few months 
before the date when the last renewal of the outward-bound policy 
was made, a policy upon inward-bound goods was also issued that 
contained a différent provision concerning the time when the risk 
should begin. If the outward-bound policy of January 1, 1895, had 
been the first contract between the parties upon goods leaving this 
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country, there would be much force in the argument that the two 
contracts were intended to be of différent scope, and that the parties 
had chosen apt words to express the différence. But when it is con- 
sidered that the outward-bound policy of January 1, 1895, was not 
the first contract concerning this class of risks, but was the last con- 
tract of a séries extending over many years, and that the terms of 
the last policy are essentially the same as the terms contained in the 
preceding policies of the séries, the conclusion is, to my mind, in- 
évitable that the policy of January 1, 1895, was not intended to make 
an abrupt break in the course of dealing between the parties, but 
was merely intended to continue their relations in the same manner, 
aud to the same extent, as had theretofore been established by a long 
and unbroken custom. 

It cannot be denied, I think, that the parties to a written contract 
may set aside any one or more of its terms, and may thereafter deal 
with eaeh other as if such terms no longer existed. Being compétent 
to make one contract, they are compétent to make an other, différent 
from the first ; and, if the existence of the second contract is estab- 
lished by sufficient évidence, the first must give way. It cannot be 
doubted that by a written agreement the parties to the présent suit 
might hâve nuilifled the provision for the need of a particular kind 
of acceptance of each risk, and might hâve thus agreed that every 
shipment by a seaworthy vessel would be accepted upon notice, the 
risk to begin from the day of sailing; and I think it is equally clear 
that the parties to the contract might so act that no other inference 
than such a change in the agreement can be properly drawn. Change 
by the concurrent acts of the parties to a contract is very différent 
from an attempt by one party to change a term by setting up an in- 
consistent paroi agreement that is denied by the other party. A 
familiar rule of évidence forbids success to such an attempt; but the 
rule does not apply if both parties agrée that a particular course of 
dealing has been followed for years, and where such dealing has been 
wholly inconsistent with a certain provision of the written contract. 
After such a provision has been disregarded, and a new term has been 
put into the agreement by the long-continued and deliberate acts of 
the parties, it would be most inéquitable to permit one of the parties, 
as the respondent now asks to be permitted, suddenly to recur to the 
superseded provision, and insist upon its présent validity. No pre- 
vious notice of an intention to change the established method of trans- 
acting the business was given, and it is certain that no attempt would 
now be made to change it if the respondent was not to be advantaged 
thereby. 

In my opinion, this is the whole case. Por many years, with one or 
two exceptions, the respondent has treated the libelant's outward- 
bound shipments of which the respondent had notice as covered by the 
policy, not merely from the time when notice was received, but from 
the time when the voyage began. Premiums to a large amount hâve 
been paid and received upon this under standing, and, as long as no 
losses occurred, the respondent was content that the practice should 
continue; but, as soon as a loss of significant size happens, then for 
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ithç fliust time the disregarded provision, is appealed to that requires 
■ a% acceptance of each particular nsk before the respondent's liability 
shall; attaçh. I cannot believe that this appeal should be sustained. 
In my opirtfon, the respondent was bound by its course of dealing 
to accept tne risk in controversy; The risk was precisely the same 
as in hundreds of other instances that had been accepted without 
question. The goods were iike those that had been preyiously 
shipped; the vessel was a first-cla^s océan steamship; the ports of de- 
parture and arrivai were within the poiicy; the rate of premium was 
dgreed upon; and nothing remained to be dohe except notice to the 
respondent, and the formai acceptance that had never yet been with- 
held. As it seems tome, the libelant had acquired a right to rely 
upon the respondent's acceptance of every such risk as this, and the 
respondent had disabled itself from refusai. It could not suddenly 
départ from the unbroken custom that had been so long established, 
without previous notice of its intention so to do. 
My conclusion is, to use the words of libelant's counsel: 

"The written poiicy was not, at the tlme of this loss, the actual contract 
between the parties. The real contract, as ls evidenced by a course of dealing 
established for many years, did not require acceptance, flxing of premiums, 
and iriâOrsement of each spécial risk as a condition précèdent to Insurance, 
but was Bimilar to an ordinary open poiicy, by which ail of libelant's fore^gn 
shipments of the class subject to Insurance were insured at a fixed rate, 
subject to the requirement that such shipments should be reported to the 
Insurance company in the regular course of business for subséquent indorse- 
ment on the pass book, and computation and collection of the premiums due 
thereon. In other words, premiums had been agreed upon, acceptance was 
waived, and indorsement had become a condition subséquent" 

It was also argued that, even if acceptance were necessary, the 
risk had actually been approved, and had been notifled to the reinsurer 
for protection under the poiicy of reinsurance. I express no opinion 
upon this point, however, inasinuch as the décision of the other ques- 
tion establishes in this court the respondent's liability. But, if this 
décision should be wrong, it will then be worth considering whether 
the respondent may not hâve gonè too far in the attempt to occupy 
an inconsistent position in seeking, upon the one hand, to reinsure a 
risk as if it had been accepted, while, upon the other hand, accept- 
ance of the risk was being denied. 

In my opinion, the libelant is entitled to recover the value of the 
goods shipped upon La Bourgogne, and, if the parties cannot agrée 
npon the amount of the decree, a çommissioner will be appointed. 
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THE ELLA ANDREWS. 

(Circuit Court of Appeals, Fifth Circuit December 18, 1900.) 

No. S86. 

1. Collision— Négligent Navigation— Leaving Wharf in Fog. 

The mère fact that a tug left her landing opposite New Orléans to 
cross the river with a heavy tow during a fog did not constitute négligence 
which would render her in fault for a collision, where she observed the 
rules as to speed and signais, and took ail proper précautions. 

2. Same— Steam Vessels— Navigation in Fog. 

A tug left her landing opposite New Orléans during a fog to cross the 
river with a tow laden with coal and a eoal palace for loading the coal 
on a steamship. She observed the proper rules as to speed and signais. 
Almost immediately afterwards a second tug left an acljoining landing 
with a lighter tow, intending to take a course following the ftrst tug, but 
she in fact took one which brought her across the course of the flrst tug, 
and eame in collision with and sunk the coal boat being towed by the lat- 
ter. She failed to give the proper signais on leaving the landing, and, on 
danger of collision becoming imminent, increased her speed, while the 
flrst tug stopped and reversed. Eeld, that the second tug was solely in 
fault for the collision, regardless of whether her failing to reverse was a 
fault under the circumstances. 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana. 

The présent action is for the recovery of damages resulting from a collision 
which occurred In the port of New Orléans on the morning of February 6, 
1809. The faets as alleged in the libel are as follows: "Shortly after seven 
o'clock on that morning the tug Maud Wilmot left the coal landing of libel- 
ants on the Algiers or right bank of the Mississippi river with a tow consisting 
of a coal boat laden with 7,702 barrels of Pittsburg coal and a coal palace. 
Both the coal boat and coal palace were made secure on the starboard side of 
the tug. The tug Maud Wilmot blew one long whistle, and started with said 
tow from sald landing out into the river, quartering up the same and across 
the same, in order to avoid the swift downward current to get into the so- 
called eddy or up-stream current that reaches for a considérable distance from 
the New Orléans or left bank of the Mississippi river, in order to proceed 
with her tow up the river to the foot of Jackson street, where the steamship 
was lying which libelants were to coal. The Maud Wilmot started with said 
tow from the coal landing of libelants, which adjoins the coal landing of W. 
G. Coyle & Co., on the said Algiers side of the river, opposite the eity of 
New Orléans. The tug Maud Wilmot, on leaving her landing, blew one long 
whistle. At the time the weather was moderately clear, and the tugs Maud 
Wilmot and Ella Andrews in plain sight of each other, but soon after a fog 
of considérable density shut in. The tug Maud Wilmot, with said tow, there- 
fore proceeded with caution, at half speed, sounding the regular fog whistles. 
When the tug Maud Wilmot was well out in the river, say from two hundred 
and fifty to three hundred feet from the shore, and nearly opposite the landing 
of libelants, those on board heard one short whistle blown by the steam tug 
Ella Andrews, then at or near W. G. Coyle & Co.'s coal landing. That at once 
the Maud Wilmot blew one long whistle, and continued to blow the customary 
fog signais. That very shortly thereafter the lookout on top of the palace 
nientioned called out that the Ella Andrews was closing upon them, and 
tbereupon and at once the engines of the Maud Wilmot were reversed at 
full speed, and the proper signais blown, and every effort made to avoid the 
threatened collision. That, instead of responding, the Ella Andrews rang 
one bell and blew two blasts of her boiler whistle as a signal for full speed 
ahead, and did corne ahead at full speed, and immediately thereafter the 
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Mla Andrews struck wlth great violence, and collided with the coal boat 
end wlth the palace, tearlng off the starboard plank side of said barge, eaus- 
Ing same to AU with watér, and, wlth thé Pittsburg coal laden thereon, to 
sink, and become a total loss, and injuring the palace to the estent of seventy- 
flve dollars." The Ella Andrews pursued her coursé without* stôpping to as- 
certain the Injuries or to render assistance. The libel then charges that the 
Ella Andrews was out of her proper place In the river, and did not give the 
proper signal on leaving her landing; that she did not blow the fog signais 
as required by law; that she did not properly answer thé signais of the 
Maud Wilmot; that the Ella Andrew?, -in giving the signal for and going 
ahead at full speéd toVards the starboard side of the Maud Wilmot and 
tow, lnstead of going to net port side, as she was in duty bound to do, and 
in persisting to cross and crossing thé bow of the Maud Wilmot and tow, 
was guilty of eulpable négligence, and disregard of the law and of the raies 
and régulations for navigating the waters of the Mississippi river; and that 
during ail the time the Maud Wilmot was without fault, and was navigated 
strlctly In compliance with law and the rules and régulations in such cases 
made and provided. Libelants claim that the steam tug Ella Andrews is 
liable to them for the loss and damage snffered by them, to wit, the value 
of the coal boat (named and styled "S. S. Crump, 1550"), $75; of Pittsburg 
coal laden thereon, $1,690.40; and the damages to said palace, $75. 

The respondents' answer dénies that on the morning of February 6, 1899, 
shortly after 7 o'clock, the time libelants allège the steam tug Maud Wilmot 
started wlth her tow from the coal landing of libelants, the weather was 
moderately clear, and the tngs Maud Wilmot and Ella Andrews in plain sight 
of each other, and that, soon after, a fog of considérable density shut in; 
but allèges specially that on the morning of February 6, 1899, at and before 
6 o'clock on that morning, a dense fog had already shut in, and that said fog 
existed continuously from before 6 o'clock, and that at no time on said morn- 
ing prior to the collision hereafter referred to were the tugs Maud Wilmot 
and Ella Andrews in plain sight of eàeh other. The respondents deny that 
the Maud Wilmot proceeded with caution, at half speed, soimding the regular 
fog signais, as alleged in said ïlbel, and that the tug Maud Wilmot was out in 
the river from 250 to 350 feet ïrom the shprei and opposite the landing of the 
libelants, on the morning of February 6, 1,899, when onp short whistle was 
blown by the steam tug Ella Andrews, then at or still near W. G. Coyle & 
Co.'s coal landing, as allégea in said libél. - The respondents allège that the 
steam tug Ella Andrews left the coal landing pf W. G. Coyle & Oo. shortly 
after 7 o'clock on the morning of February 6, 1899, having in tow on her 
port sidé a small coal flat; -''tfi&t on leaving said landing she blew one long 
whistle; that she immediately thereafter heàrd a fog whistle blown by the 
Maud Wilmot; that the Ella; Andrews theh ' responded by blowing the usual 
fog whistle, and immediately thereafter another fog whistle, was blown by the 
Maud Wllmotj and that at thàt time the Ella Andrews was opposite the coal 
landing of W. G. Coyle & Co., about 100 to' J.60 feet ftôm said landing, and 
was steering a southwestferly course up and àcross the river from the Algiers 
shore towards New Orléans, when the heavily laden coal boat which the Maud 
Wilmot had in toW crashed lnto and collided with the tug Ella Andrews; that 
the said collision oecurred aWnthaïf a minuté after the tug Ella Andrews had 
left the coal landing of W. G. 1 Coyle & Co. The respondents' answer further 
allèges that every effort #às ïnade by the tug Ella Andrews to prevettt and 
avoid the collision without 'suècess; that the proper bells were rung by the 
,tug Ella Andrews, her helÉrported, bht that the coal boat which the tug 
Maud Wilmot hàd in tow r£n>' lnto, collid,ed : with, and struck the steam tug 
Ella Andrews on her starboard side, abaft of amidship, with great force and 
violence, knocklng down oné of the doors éri said steam tug Ella Andrews, 
npsetting the kitchén uténsils, chairs, làmps, 611, etc., leaving a part of her 
upper pianking'upon the déékfof the steam tug Ella Andrews; and charges 
that said collision wais caused ànd oceasioned solely through the eulpable nég- 
ligence and faultof thpsé lli éharge of thé steam tug Maud Wilmot, and not 
through any fault or négligence of thosp in charge of the steam tug Ella An- 
drews, The respondéntè dény that the Maud Wilmot blew a long whistle 
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Jnst prior to the collision, or that any signais except fog signais were blown, 
and deny that the Maud Wllmot made every effort to avoid the collision; that 
the Ella Andrews was on a course quartering down the river tending towards 
the New Orléans, or left, bank, but avers that at the time the steam tug 
Ella Andrews was in the act of leaving the coal landing of W. G. Coyle & Co., 
so as to take a course across and up the river with the coal flat which she had 
In tow, and which she intended towing and did tow to the steamboat landing 
on the left bank of the river. The respontlents allège that the tug Maud Wil- 
mot was guilty of culpable négligence, and was in fault in leaving the coal 
landing of libelants with a heavy tow in a dense fog, which had existed con- 
tinuously for several hours prior to her leaving said landing, and which con- 
timied to exist for several hours thereafter; that, in conséquence of said fog, 
at no time on that morning were the tugs Maud Wilmot and Ella Andrews in 
sight of each other; that the Maud Wilmot left her landing without giving 
the proper signais; that she did not blow the fog signais thereafter as required 
by law; that she was out of her place in the river, being in an eddy which 
runs close to the coal landing of libelants and W. G. Coyle & Co. on the 
Algiers shore, and which eddy, running at the rate of three to four miles 
an hour, accelerated to that extent the speed of the Maud Wilmot at the time 
of the collision, and that, if the Maud Wilmot had been in her proper place 
out in the river, the collision would hâve been avoided; that the collision oc- 
curred through the fault and négligence of those In charge of the Maud Wil- 
mot, and their utter disregard of the law and of the rules and régulations for 
navigating the waters of the Mississippi river, and that said Maud Wilmot 
took no steps to avoid said collision. 

From a decree condemning the Ella Andrews this appeal is prosecuted, and 
the folio wing are the errors assigned: "(1) That the court was in error in find- 
Ing the tug Ella Andrews to be at fault, and condemning elaimant, William 
H. Crump, and William G. Coyle, surety on the release bond, in solido to pay 
to libelants damages as claimed in the libel filed herein. (2) That on the 
morning of February 6, 189&, the date when the collision occurred, referred to 
in the libel and answer, a dense, thick, heavy, and unusual fog prevailed; that 
it existed continuously for some time prior to the collision, and existed con- 
tinuously for some time afterwards; that it was not only a dense and continu- 
ous fog, but was gênerai, prevailing or existing on both sides of the river and 
in the middle of the river; that such was the condition of the weather at the 
date of the collision; that libelants' tug, the Maud Wilmot, left her landing 
first, led the way into the obscurity of the fog, and libelants, having thus vol- 
nntarily encountered the hazards of the navigation, should bear the loss sus- 
tained, and that the court erred in holding otherwise. (3) That the law re- 
quires in a collision case that the libelants nmst show the alleged négligence 
by a fair prépondérance of évidence, which we respectfully submit does not 
exist in the instant case, and the court erred in not dismissing the libel. (4) 
That libelants' loss was occasioned by and resulted directly from the utter 
disregard which libelants and their tug the Maud Wilmot had for the safety 
of the property which she had in tow on the morning of the collision, Febru- 
ary 6, 1899. That the court erred in not holding libelants guilty of gross and 
culpable négligence and fault in permitting, and ordering their tug to proceed 
on that morning with a heavy tow consisting of a coal boat laden with over 
7,000 barrels of coal and a coal palace, in a dense, thick, continuous, and un- 
lnterrupted fog, and a decree should hâve been rendered herein dismissing 
the libel. (5) The rules of navigation are intended solely for the prévention 
of collisions; that when the observance of a certain rule in a particular case 
would not hâve prevented a collision, the nonobservance of such rule becomes 
Immaterial; that the law is settled that, after two vessels hâve approached 
each other so near that a collision has become inévitable or imminent, the 
master of either may, in the exercise of a Sound judgment, put his engines at 
full spéed with a possibility of escaping contact or of easing the blow. (6,i 
That there Is error in the decree of this honorable court In not dismissing the 
libel filed herein, the collision not being attributed to any fault or négligence 
of the tug Ella Andrews. (7) TJhat in the instant case the tug Ella Andrews 
jpas not equally in fault with the tug Maud Wilmot in running in a thick, 
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dense fog. She was a more powerfttl tug thàfi the Maud Wilmot, and- had a 
very llgbt tow,— light coal flat contaiiilng only about 700 barrels of coal,— and 
the casé is not dne évefi, under the law, wneré damages should be apportioned 
or dlvided. (8) That the court erred in not finding the tug Maud Wilmot solely 
in fault (or having proceéded with her heavy tow on the moming of the colli- 
sion, and should hâve rendered a decree dismissing the libel. (9) That the 
decree herein is otherwise contrary to the law and the évidence," 

Horace E. Upton, for appellant. 

Chas. S. Rice and B. B. Montgdniery,, for appellee. 

Before PAEDEE, McCORMIok, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts). The coal yard of 
Wilmot & Co. is on the Algiers bank of the Mississippi river, and occu- 
pes à space on the river front of about 400 feet. The coal yard of 
Coyle & Co. is just above and adjoining. On the morning of the 6th 
of February, 1899, at about 7 o'eloek; the tug Maud Wilmot, with a 
coal boat containing about 8jO00 bàrrèls of coal and a coal palace, 
which is an elevated floâting it^ucture -ùsed in transfèrring coal from 
coal boats, started put from the Wilmot yard. The coal boat was 
fastened on the starboard side of the tug, and the coal palace was on 
the starboard side of the coal boat, but, being much shorter, was 
fastened weil astern. The destination was a landing up the river on 
the New Orléans side, and the course taken by the tug was up and 
quartering across the river; compass course» S. W. $ W. Just after 
the tug Maud Wilmot, with her tow, left the Wilmot yard, the tug 
Ella Andrews, with a coal barge in tow on her port side, left the 
Coyle yard for her destination on the New Orléans side about five 
blocks down the river. The master of the tug Ella, Andrews testifies 
that his course was a southwesterly course, that would take him 
quartering up the river a little. Very shortly after the Ella Andrews 
left her landing the starboard side of thé Ella Andrews collided with 
the starboard bow of the coal boat in tow of the Maud Wilmot, in- 
flicting some little damage to the Ella Andrews, sinking the coal boat, 
and inflicting some slight damage to the coal palace of the same tow. 
This collision occurred within a short distance of the Algiers shore, 
not over 300 or 400 feet out in the river. At the time of the collision 
the Maud Wilmot, with her tow, was headed up the river, and nearly 
straight. It follows that the Ella Andrews and her tow which collided 
with the starboard bow of the coal boat must hâve been headed down 
the river. It thus seems that, immediately after the Wilmot left her 
landing, the Ella Andrews rounded out from the landing just above, 
ahead, and in front of the Maud Wilmot, each tug heading across, 
quartering thç river, tbwards its destination; the Maud Wilmot up 
and the Ella Andrews dpwn the river. The weather was foggy, — in 
the main, densely foggy; but, to reconcile the évidence of ail the wit- 
nesses, there must havë been occasïonal lifts or rif ts in the f og. There 
is no doubt that between' 6 and 7 o'clock that same morning the Maud 
Wilmot had made a successful tow to the New Orléans side of the 
river, and from the évidence of the captain and other witnesses the 
fog must hâve been more dense in* some places than others; was shift- 
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ing in density, and sometimes lifted on the New Orléans side and re- 
maining thick on the Algiera side, and vice versa» The master of the 
Wilmot testifles that when he left the landing ne could see the Ella 
Andrews above at her landing a distance of 200 or 300 feet, and he 
testifles that before he started and f rom thenceforward he gave ail the 
signais required by the rules of navigation and the circumstances of 
the case. It is by no means clear, under the évidence, that the Ella 
Andrews, before leaving the landing, gave the necessary signal re- 
quired by the rules of navigation under such circumstances. The évi- 
dence is conflicting as to whether she gave a short whistle, or "toot," 
or a long whistle, required by the rule. After leaving the landing, she 
probably did give ail the fog signais. When the close proximity of 
the two boats was discovered, the master of the Maud Wilmot gave the 
required signal to pass to the starboard. The évidence does not show 
that this signal was answered by the Ella Andrews. Immediately 
thereafter the Ella Andrews came in sight, and the master of the 
Maud Wilmot followed the rules, reversed his engines, and backed 
his tug at full speed. At this juncture the master of the Ella An- 
drews, instead of stopping and backing his tug, proceeded full speed 
ahead. It is proper to say in regard to this that the master of the 
Ella Andrews testifles as folio ws: "The only course that I pursued, 
knowing we had headway on our boat, I ordered full speed ahead, 
and kept on trying to clear the tow. That was my only hopes of avoid- 
ing a collision. Stopping and backing would hâve done no good at 
ail, sir; not in the position that we were in." Considering that at the 
time the Ella Andrews and her tow, instead of being headed up stream 
quartering across the river, as the master supposed, was really headed 
down stream under steerageway, and moving with the additional 
force of the current, and that it would hâve been very difflcult, if 
not impossible, to hâve stopped the headway of the Ella Andrews in 
time, there may hâve been a chance that by driving ahead the bow of 
the towboat would hâve been passed in safety. In fact, as the col- 
lision occurred, it was with the outside bow of the towboat and the 
side of the Ella Andrews amidship. A little quicker action and more 
headway might hâve averted the collision. If this were the only fault 
chargeable to the Ella Andrews, it might be considered a fault in ex- 
tremis, not directly causing the collision, and the Ella Andrews ex- 
onerated. In the record is a large mass of évidence, direct, indirect, 
and more or less expert. From the careful examination we hâve given 
it, we find that the prépondérance is in accord with the finding of the 
lower court that the Maud Wilmot was not in fault, and that the Ella 
Andrews was in fault. The only fault chargea against the Maud 
Wilmot is that she proceeded with a heavy tow, consisting of a coal 
boat laden with over 7,000 barrels of coal, and a coal palace, "in a 
dense, thick, continuous, and uninterrupted fog," and thus voluntarily 
encountered the hazard of being run down. We do not find from the 
évidence that the fog was "dense, thick, continuous, and uninterrupt- 
ed," but, if it were, we are unable to hold that the Maud Wilmot had 
not the right to proceed about her business, observing the rules of navi- 
gation, and otherwise taking ail précautions for the safety of other 
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vesselfl as weïï «s her own.' Tïiïe Ella Andrews, immediately following 
the Maud Wihaot, ran out intô Oie samë fôg, rounding out just ahead 
of ! Si#-Maud Wilmot, and did not observe the rules of navigation, or 
takè the précautions necessary and propir for the saf ety of other ves- 
sels. The Ella Aûdrews was in fault in so soon following the Maud 
Wilmot âfter she left thë landing; in not giving the signais required 
by thé raies before she left the landiïig; beeâuse her master did not 
know, as he should hâve known by his compassés, that he was not 
pursuing the course which hé says he intended, and which would hâve 
followéd the Maud Wilmot, instead of hëading her off; and in fault 
(perhaps minor) in not reversing his engines and backing as soon as he 
found he was approachingdangèrously close tc^the Maud Wilmot and 

hef tOi*. '!0 ■;'": ;'■ .1 

The ftrst assignment of error is too gênerai to merit attention. The 
second assignment of error is not welFtàken, because, if the facts 
averred are true, the proposition that, bëcause the Maud Wilmot left 
her landing first, the Ella Andrews mïght disregard ail rules, and run 
her dôwn without responsibility, is deeidedly unsound. The third as- 
signment of error, relâtingto thë prépondérance of évidence, has been 
disposed of, as- well as the fourth, which questioned the right of the 
MàUd Wilmot to commencé her voyage in a fog with a tow of 7,000 
barrels of coal. To the flith assignaient of ërrc-r we agrée thus far: 
that the rules of navigation -aie intended for thë prévention of col- 
lisions, and that, when thë observance bt à certain rule in a particular 
case would not hâve prevëntedâ collision, the nonobsérvance of a set 
rUle bëconies immaterialii "provided thë vessel is otherwise without 
fault. A» noticed above, if thë only'fâttlt* Ôf the Ella Andrews had 
been in not reversing her engines and backing when approaching the 
Maud Wilmot, we might hâve excused hér master from responsibility 
for the collision. The sixth assignment of error is gênerai. The 
seventh and eighth, to the eflfect that the Ella Andrews was not equally 
in fault with the Maud Wilmot, are not well taken. The ninth assign- 
ment of errerais gênerai. >'<;<!fc-'th& whplë case, we are of opinion that 
no réversible error is to fee 1 tf ound, and thàt the decree of the district 
court should be, and it is, affinned. 
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McKOWN V. KANSAS & T. COAL CO. 
(Circuit Court, W. D. Arkansas, Ft Smith Division. January 3, 1901.) 

1. Removal op Causes— Amount in Controveiîsy— Countebclaim. 

Sand. & H. Dig. Ark. §§ 5722, 5723, authorîze, but do not requlre, a de- 
fendant to plead a counterclaim as a défense. Act March 3, 1887 (24 Stat. 
552), as amended by Act Aug. 13, 1888 (25 Stat. 433), §§ 1, 2, provides that 
civil actions lnvolving more than $2,000, exclusive of interest and costs, 
between citizens of différent gtates, roay be removed f rom the state courts 
to the United States circuit court. Held, that an action for $2,000 in the 
state court, to which the nonresident défendant pleaded a counterclaim 
for $10,000, was not removable to the United States circuit court by the 
défendant, since the suit as brought could not be so removed. 

2. Same— Who may Remove. 

Under Act March 3, 1887 (24 Stat. 552), as amended by Act Aug. 13, 
1888 (25 Stat 433) §§ 1, 2, providing that certain civil actions may be re- 
moved from the state courts to the United States circuit court by the 
défendant, a plaintiff, who has brought an action in a state court, in 
which the défendant has pleaded a counterclaim, is not entitled to re- 
move to the United States circuit court by reason of such counterclaim. 

3. Same — Remand. 

Where it is doubtful whether the United States circuit court has juris- 
diction of a suit removed from a state court, the suit will be remanded. 

At Law. On motion to remand. 

The plaintiff, Charles S. McKown, on the 18th day of June, 1900, instituted 
a suit at law in the circuit court of the Greenwood district of Sébastian county, 
Ark., against the Kansas & Texas Coal Company for the sum of $2,000. On 
the 2d day of July, 1900, three days before the défendant was required to 
plead, it flled ait answer denying speciflcally the allégations of the complaint, 
and setting up a counterclaim against the plaintif! in the sum of $10,000, and 
at the same time flled its pétition, accompanied by a bond in apt f orm, for the 
removal of the cause into this court. The motion now is to remand the cause 
on the ground that the sum sued for by the plaintiff was not sufflcient to give 
this court jurisdiction. 

Mechem & Bryant, for plaintiff. 
Hill & Brizzolara, for défendant. 

EOGEES, District Judge (after stating the facts). It is insisted 
by plaintiff s counsel that plaintiff could not hâve instituted his suit 
in this court for the sum of $2,000, because the amount is not suf- 
flcient to give the court jurisdiction, and that the amount involved 
in the counterclaim cannot be considered in order to increase the 
sum sued for by the plaintiff so as to give this court jurisdiction; and 
this contention is deniéd bj the défendant. The sole question, there- 
fore, is as to whether or not the counterclaim can be taken into con- 
sidération to increase the amount sued for by the plaintiff so as to 
give this court jurisdiction of the cause, The cases are conflicting 
and irreconcilètble, and it is useless to review them. The following 
casés go to sùstain the contention of the plaintiff: La Montagne 
v. Lumber Co. (C. O.) 44 Fed. 645; ManufactUring Co. v. Broderick 
(C. C.) 6 Fed. 684; Behnett v. Devine (C. C.) 45 Fed. 705. The follow- 
ing cases are relïéd upon to sustâin the contention of the défendant: 
Lee v. Insurance Co. (C. C.) 74 Fed. 424; Clarkson v. Manson (C. C.) 
4 Fed. 257. The following cases relate to the right of a nonresident 
105 F.— 42 
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plaintiff, who has brought a suit in a state court for a sum less than 
the jurisdictional amount, to which a counterclaim has been filed 
for a sum in excess of the jurisdictional amount, of becoming a dé- 
fendait as to the counterclaim, so ai that he mày remove the cause 
to the fédéral court under the act ofMarch 3, 1887: Lumber Oo. v. 
Holtzclaw (G. 0.) 39 Fed, 678; Waco Hardware Go. v. Michigan Stove 
Ce-., .'&£$%& 289, 33 C. O. A. 511; West v. Aurora Gity, 6 Wall. 139, 
18 L. Ed: Sl9; Walcott y. Watson (C. 0.) 46 Fed. 529. The labors of 
the court in this case hâve been greatly facilitated by the wide re- 
search and very capable way in which this question was argued and 
presentèd by the respective counsel. The argument, however, took a 
wide raûge, and the citation of authorities equally so, many of them 
throwing more or less light upori the subject. But the cases cited 
above are the only cases which the court thinks are directly in point 
with référence to the three propositions there stated; and it will be 
seen that thçee distinct views are maintained by certain lines of au- 
thority. Upder the flrst head it is held that the court 1 will not take 
into considération the counterclaim of the défendant to make up the 
jurisdictional amount when the défendant pétitions for the removal. 
Under the second head the contrary is distinctly held, and under the 
third head two cases (Lumber Go. v. Holtzclaw [G. C.] 39 Fed. 578, 
and Walcott v. Watson [0. C.] 46 Fed. 529) hold that, where a non- 
resident plaintiff institutes, in a state court, a suit for a sum less 
than the jiitiSdictional amount in jthe fédéral court, and thereupon the 
défendant files a counterclaim for an amount within the jurisdiction 
of the fédéral court, the plaintiff becomes a défendant as to the 
counterclahà', and can remove the cause to the fédéral court; while 
Waco Hardware Co. v. Michigan Stove Oo., 91 Fed. 289, 33 0. C. A. 
511, and West v. Aurora City, 6 Wall. 139, 18 L. Ed. 819, hold directly 
to the contrary. I hâve considered ail of thèse questions carefully, 
and I hâve examined every case cited by counsel, and I hâve reacheâ 
the following conclusions: 

1. That no suit can be removed, under the act of 1887, to the 
fédéral court, which could not hâve been originally instituted in that 
court. Wahl v. Franz, 100 Fed. 080, 40 0. C. A. 638, 49 L. E. A. 62; 
State of Tennessee v. Union & Êlanters' Bank, 152 U. S. 461, 462, 
14 Sup. Ct. t>54, 38 L. Éd. 'Btl, and cases there cited; Railroad Co. v. 
Davidson, 157 Û. S. 201, 15 Sup. Ot. 563, 39 L. Ed. 672. See, also, 
section 2, Act March 3, 1887 (24 Stat. 552), as corrected by Act Cong. 
Aug. 13, 1888(25 Stat. 433).,, ■ 

2. That in a case like the one at bar the défendant i n the action 
as Qrjginally brought, or the titular delendant, only, can remove the 
case from the state court to the circuit eourt of the United States. 

3/ That, whether either of thèse twpi propositions be correct or 
not, the question, is so doubtful that it should bé remanded to the 
state court upon ïhe authority of Fitzgerald v. Kailway Co. (C. C) 45 
Fed. 813, and Hant v. H|rrison (0. Ç.) 101 Fed. 307. In states where 
the défendant, if he has a "countercîlain^ is compelled, under the state 
code, to plead the same, a contrary rqle may be essential to the enda 
of justice; but in jthis state a défendant is not compelled to plead 
his counterclaim. He may or may not do so, at his élection. Sand. 
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'& H. Dig. §§ 5722, 5723. The cause is remanded to the circuit court 
of the Greenwood district of Sébastian county, Ark., at the costs of 
the défendant, the Kansas & Texas Coal Company. 



ADAMS v. SHIRK et aL 

(Circuit Court of Appeals, Seventh Circuit. January 21, 1901.) 

No. 679. 

1. Appeal— Spécifications of Error. 

The requirement of raie 11 of the circuit court of appeals (31 C. 0. A. 
cxlvi., 90 Fed. cxlvi.) that a spécification of error upon the admission or 
rejection of évidence "shall quote the full substance of the évidence ad- 
mitted or rejected" has référence to the portion of the évidence concern- 
ing which it is sought to make some question, and a spécification of error 
in the admission of a document which merely identifies such document as 
an assignment "transferring the leasehold" does not comply with the rule, 
where there was no dispute as to the effect of the assignment as a trans- 
fer of the leasehold, but the point in controversy was in relation to certain 
provisions supposée to create a Personal liability on the part of the 
assignor for the payment of rentals thereafter accruing. 

2. Fédéral Courts— Following State Practice— Form of Action. 

Where the local practice in a state permits a lessor to sue an assignée 
of the lessee at law for rent, upon a contract of assumption in the assign- 
ment, such practice will be followed by the fédéral courts in the state. i 

3. Same— Jurisdiction — Suit by Assignée. 

An action by a lessor against one to whom the lessee has transferred 
the lease, for the recovery of rent, is not one in which the plaintiffl sues in 
the right of an assignée, but is brought in his own right as an original 
party to the contract and on a cause of action which never existed in 
favor of the lessee, and the citizenshlp of the latter cannot affect the 
Jurisdiction of a fédéral court in the case. 

Ou Pétition for Behearing. For former opinion, see 104 Fed. 54. 

William Burry and John S. Kunnells, for plaintiff in eror. 
Frédéric Ullmann and N. W. Hacker, for défendants in error. 

Before WOODS and GROSSCTJP, Circuit Judges, and KOHL- 
SAAT, District Judge. 

WOODS, Circuit Judge. The pétition for a rehearing shows a 
misapprehension of the opinion handed down. When it was said 
that, if the court erred in holding or not holding as stated in cer- 
tain spécifications of error, "it must hâve been in giving or refusing 
instructions," it was not intended that there is something in the 
word "holding" "that necessarily implies instructions, or even the 
présence of a jury." That "any formulated conclusion of the court 
upon a question of law" is a holding, it did not need argument and 
illustration to demonstrate. The expression in the opinion is a con- 
crète one, which has référence only to the case presented. There 
was a jury in the case, and, as the trial was conducted, it was im- 
possible that the court should hâve held as stated in the specifica- 

1 Conformity of practice to that of state court, see notes to Nederland Life 
Ins. Co. v. Hall, 5 C. C. A. 594, and O'Connell v. Reed, 27 C. C. A. S92. 
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tions pf , error unless it w r asdone "in giving or rBfmfeg : instructions." 

f», îthis court inferred, ao|$ ( the inferençeàs comjfleMy justified by 
e pétition itself, wherëïjx, after quoting from tne;Opinion in Wood- 
bury t. City of Shawneetown, 20 0. C. A. 400, 74 Fed. 205, 34 U. S. 
App. 655, it is said: "It becomes an authority in our favor, for in 
the charge to the jury in our case the court states just what it did 
hold;" and this is followedjwdth four quotations from the charge, 
on the strength of which it is assumed that "the record shows the 
holdings c-bjected to." It is therefore impossible to escape the ap- 
plicability of the provision of raies 11 and 24 (31 C. 0. A. cxlvi., clxiv., 
90 Fed. cxlvi., clxiv.) that each spécification of error upon the charge 
shall "s£t out the part referredto totidem verbis," and of rule 10 
(31 0. G. A. cxlv., 90 Fed. cxlvi) that in the bill Pf exceptions the ex- 
cepting party shall "state ! dïstinctly thè sëveral matters of law in 
the charge to which hë eiççpts," The' significance of rule 10 has 
been explaihèd in Stewârt ¥. Morris, 37 C. C. A. 562, 96 Fed. 703; 
Columbus Const. Co. v. :Crane Co.j 40 0. C; A. 35, 98 Fed. 946, 101 
Fed, 55. IFhere is nothing ià'the opiuion in Wôodbury v. Shawnee- 
town to Jtitey a disregafd, tff thçsé réqùireinents. It was à fàct in 
that cage, mëntioned in the opinion, t'hait there was nothing in the 
record to show the alleged rulings or : holdings except the spécifica- 
tions of error; but it istnot to be inferred that, if the record had con- 
tained a charge of the cbUrt in ;Whiçh ; thfe rulings could hâve been 
foUnd, thè spécifications which were cphdemnéa would hâve been 
deemed sufficient to présent the quêtions. ; To so hold, besides be- 
ing a total disregard of the rulea governing thesaving of exceptions 
and the assignaient of ërror upon mstructionsj wotild be inconsist- 
ent with the ruling in Cfràfte Creek Cbàl' Oo: ; V. ! Fariners' Loan & 
Trust Co.,12t!. C. A. 350, 63 $$,'{$%, ;$$.■& App. 38, that a 
spécification of error cannot be gôod ùndér rule 11 if it is necessary 
to look beyondits tenus, to the brief, for a spécifie statement of the 
question soug^tp be pçegented.f , y y t! .; / ia: , , ; ; 

It is.especialjyurgelftiatby thee^eventh speciôeation a propo- 
sition of law is çleafly.stated. That assignment reads in this way: 

"(11) The court erréd $n holding that a contractual ( relati,oa between the 
plaintiffs and défendant was created by the document Usslgrïi'ng the ground 
lease from the Smiths to Adams, being plaintiffs' Exhibit 5." 

What is thé proposition of law there stated? Merèly that a con- 
tract relation between the plaintiff and the défendant was created 
by the document mëntioned. That ïs a' proposition pf fact, perhâps, 
as much as of law; but, ïf treatéd as one of law pùrely, of what sig- 
nificance is it? Beyôna question, there arose, spme kind of a con- 
tact relation between the parties, but to say thât much by no means 
reaches thè propositions advanced by counsel c'oncerning liability 
for the rents sued for; and those propositions are not to be found in 
this spécification of error, but, as th'e pétition says, "are fully set 
forth in our brief." But," again, it is a fatal objection to Ihis spéc- 
ification, as well as to the others condemned with it, that only in it's 
charge did the court déclare a contract relation between the parties, 
and the errpr shpuld hâve been so specified. 

The flrst," second, third, fifth, and seventh spécifications of error 
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were condemned because they "do not, as required by rule 11, quote 
the substance of the évidence admitted or rejected." The second 
spécification is that "the court erred in admitting in évidence the as- 
signment dated December 27, 1895, from Perry H. Smith, Jr., in his 
own right and as administrator, to J. McGregor Adams, transferring 
the leasehold, etc., being plaintiff's Exhibit 5." That document, it is 
now urged, is fully identifled, and by the expression "transferring 
the leasehold" "the substance or main object of the assignment was 
given." The trouble with this is that there has been no question in 
the case of the validity of the assignment, or of its effect as a mère 
transfer of the leasehold. The point of complaint is that the court 
did not déclare the force of the provisions which touch the right of 
Adams to assign to another, and his liability for rents thereafter 
accrued; and the requirement of the rule that a spécification of 
error upon the admission or rejection of évidence "shall quote the 
full substance of the évidence admitted or rejected" has référence to 
the portion of the évidence concerning which it is sought to make 
some question. It is argued that, so construed, rule 11 (31 C. C. A. 
cl., 90 Fed. cl.), which also requires that "such assignment of errors 
shall form part of the transcript of the record and be printed with 
it," is inconsistent with clause 3 qf rule 10 (32 C. C. A. lxxxvii., 91 Fed. 
v.), which says: "Ko document shall be copied more than once in a bill 
of exceptions or in a transcript of the record of the case, but instead 
there shall be inserted a référence to the one copy set out." Man- 
ifestly there is no inconsistency. The "full substance" of a docu- 
ment is not a copy of it, and if, in any case, a full copy of a writ- 
ing is set out in the assignment of errors, it will be the duty of the 
clerk below in preparing the transcript, and of the clerk of this 
court in supervising the printing, to cause it to so appear, and to 
make the proper références thereto from other parts of the record. 
Rule 10 is for clerks. Eule 11 is for attorneys. It follows, neces- 
sarily, that the first, second, third, and fifth spécifications of error 
were properly declared unavailing. Each of them allèges error in 
the admission in évidence of a document well enough identifled by 
description, but of which the substance is not stated. 

It is further urged that "the objections shown in thèse spécifica- 
tions raised the question of the effect of the documents offered. If 
they did not support the déclaration, they were improperly admitted 
in évidence." There are two fallacies hère, both of which were 
noted in the original opinion. The spécification of error does not 
conform to the rule, and, if that were waived, the objection shown 
by the bill of exceptions waa only the gênerai one of irrelevancy and 
incompétence, while the objection now is that the suit should hâve 
been in equity and not at law. It is not a question of the compe- 
tency of the évidence and its relevancy to the actual dispute be- 
tween the parties, — to the cause ôf action alleged, — but of the com- 
petency of the court to try the case. That ground of objection was 
not suggested at the first opportunity, and, if otherwise available, 
was waived. The documents were clearly admissible in évidence 
because directly relevant to the controversy. They supported the 
déclaration. Indeed, it is stated in the brief, in support of the pe- 
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tition for a rehearing, that when thej were offered in évidence "it 
was stated, and agreed to by the court, that argument upon the ef- 
fect of the documents would properly be delayed until ail the doc- 
uments were before the court (that is, at the end of the plaintiff's 
casé); and that at that time, and again upon a similar motion at 
the end of the whole testimony, * * * ail the questions argued 
in our main brief in this case were fully discussed." That, plainly, 
was the reasonable course; and accordingly the court, in the be- 
ginning of its charge to the jury, said: "The difflcult questions are 
questions of law, which hâte been determined by the court; that is, 
as to the effect of thèse various contracts and parts of contracts 
which hâve been introduced in évidence;" and, proceeding, the court 
instructed the jury that Adams "became bound by ail the terms and 
provisions of this lease," ônd that, "by his agreement entered into 
at the time of taking the assignment, he was obligated for the lease, 
whether assigned or not," ùnless released by a transfer to a party sat- 
isfaetory to the plaintiff. No exception was saved or ërror assigned 
upon thèse or other parts of the charge, and no requests were made 
for spécial instructions, excêpt in respect to the effect of the tenders 
made by Pattison and refused by Shirk. "The main cause of com- 
plaint wë hâve in this case against the trial court," says the péti- 
tion, "was that it improperly construed the documents, not in the 
light of outside facts and surrounding circumstances, but consider- 
ing them simply as documents set before the court for a détermi- 
nation or holding of thé légal effect of their words. Believing that 
to be the point on which, mainly, an injustice had been dohe in the 
nisi prius court, the assignments of error concerning the holdings of 
the court were framed with the intention of calling up for review the 
décision, judgment, and holdings of the trial judge in holding and 
determining that a contractual relation between Shirk and Adams 
was created by any or ail of the documents." It is réitération to 
say that there is no assignment or spécification of error so framed 
as to présent any question ôf the légal effect of the documents men- 
tioned, — evên the indeflnite, and, for the purposes of the case, un- 
important, question, whether they evidënced a contract relation be- 
tween Adams and the Shirks. It is to be observed, however, that 
the question whether there was such relation, and, to some extent, 
what was the scope of it, was involvéd, and was determined by this 
court in connection with othef points ruled upon. In considéring 
the effect of the tender we said, and now repeat it, as a direct prop- 
osition upon the force of the writings referred to: 

"In the original lease lt was stlpulated that the lessees and their assigns 
should make nô transfer Of the leasehold, except by way of mortgage or trust 
deed, exeept upon the written consent of the lessor. Whether or not, without 
further stipulation, that restriction would hâve bound Adams, it is not neces- 
sary to consider. A further stipulation was made. He accepted an assign- 
ment by which, in express tettns, 'for himself * * * and assigns person- 
ally,' he assumed 'ail the terms, covënants, and agreements in said lease 
contalned.'" 

The binding character of such contracts of assumption by the 
grantee of a deed of çonveyance or of a lease is too well settled to 
be open to discussion, though whether enforceable at law in a fed- 
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eral court, if the question be duly raised, may be debatable. In 
Illinois, however, the right to sue at law seems to be recognized. 
Dean v. Walker, 107 111. 540; Webster v. Fleming, 178 111. 140, 52 
N. E. 975. And, that the local practice will be followed in the féd- 
éral courts, see Willard v. Wood, 135 U. S. 309, 10 Sup. Ct. 831, 34 
L. Ed. 210; Insurance Co. v. Hanford, 143 U. S. 187, 12 Sup. Ct. 
437, 36 L. Ed. 118. 

Whether the mère assignment of a lease like the one under con- 
sidération, without any stipulation on the part of the assignée to be 
bound by the original restriction against reassigning, would keep 
that restriction alive, seems to be the question of which mainly a 
décision is desired ; but manifestly it is not presented by this rec- 
ord, and' could not arise upon writings which contain explicit stip- 
ulations on the point. . 

The proposition, now first advanced, that there was a lack of ju- 
risdiction in the lower court, because the citizenship of Smith, the 
original lessee, was not alleged, is manifestly untenable. The stat- 
utory inhibition against a suit to recover in a circuit or district court 
of the United States the contents of any promissory note or other 
chose in action in favor of any assignée or of any subséquent holder 
of such instrument, unless the suit might hâve been prosecuted in 
such court if no assignment or transfer had been made, evidently is 
inapplicable. The Shirks do not sue as assignées, but in their own 
right, as original parties to the contract, and upon a cause of action 
which never existed in favor of Smith. Before the rents accrued 
which the action was brought to recover, the leasehold had been 
transferred by Smith to Adams, and the plaintiffs had assented to 
the transfer in a way which doubtless released Smith from further 
liability even as surety for his assignée. See Smith v. Packard, 39 
C. C. A. 294, 98 Fed. 793, where a somewhat analogous question was 
considered. The pétition is denied. 
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(Circuit Court of Appeals, Seventh Circuit January 2, 1901.) 

No. 626. 

1. Circuit Coubt of Appeals — Jurisdiction. 

Primarily, at least, the assignment of errors détermines the scope of 
an appeal to the circuit court of appeals, and if, in any case, errors other 
than the lack of jurisdiction in the lower court are asserted, the whole 
case is before the court, including the question of jurisdiction, if there 
be such question, notwithstanding it may be found on examination that 
for the lack of a proper bill of exceptions, or for failure to comply with 
the rules of practice, other questions are not presented, or are so im- 
perfectly presented that the court might refuse to consider them. 

2. Appeal— Questions Pbesented for Review. 

The fundamental question whether the facts alleged in a déclaration, 
aided as far as may be by the verdict, are sufflclent to sustaln a judgment 
for the plaintifs, arises on an appeal, notwithstanding the lack of a bill 
of exceptions; and, under rule 11 of the circuit court of appeals, if the 
lack of essential facts be plain, the court may take cognizance of the error, 
though it is not well assigned. 
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8. JCRISDItfKON OP FeDSKAL COUBTS — ACTION FOK InFBINQEMBNT OF PATENT 

— Joihdek of Causes of Action. . , 

Where thé gravameriof an action Istl^e alleged breàçh of a contract of 

Hcense by défendant, and the parties are çitizens bf tbe saine state, the 

plaintiff cannot invoke the jurisdiction of a fédéral' oburt-by joining in 

the déclaration a minor clalm, Imperfectly stated, for infringement of a 

. patent 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

Thls action was brought by George H. Stahl against the Eeliable Incubator 
& Broodër Company. A motion made by thë défendant in error to strike from 
the record the bill of exceptions has been sustained (42 0. C. A. 522, 102 Fed. 
590), but it is still insisted by the plaintiff In error that upon the face of the 
déclaration the court below was withoùt Jurisdiction of the cause. 

The second amended déclaration, on Which the trial was had, purporting to 
be for trespass on the case, shows that both parties were çitizens of Illinois 
whenfthejStiit was commenced; that on Nosember 1, 1892, the plaintiff was a 
résident çf; „the city of Quincy, and was eflgaged in the business of manufac- 
turlng and selling, and was the owner ofletters patent of the United States 
pertàining to, incubators and incubatihg ancl brooding devices and appliances; 
that at thë same time and place the défendant was engagea In a similar busi- 
ness in compétition with the plaintiff, and being so engagea they entered into 
a contract, a copy of which 1s set out; that afterwards, on October 1, 1893, 
différences ànd disputes having arisen, 'between them, they entered into a 
new contract in lieu of the flrst, a copy of which is set out, and of which 
the provisions bearing upoh the présent question are as follows: "Now, there- 
fore, tliis agr^ejnent made and entered Into thls 21st day of October, A. D. 
1893, by and; between George H. §tahl, of the flrst part, and John W. Myers, 
William B\ jpèan, Clarenee A. Myers, and the Eeliable Incubator and Brooder 
Company, à corporation, parties bf the second part, witnessëth: That the said 
party of the flrst part is' the owner of certain letters patent upon incubators 
hearing dates and numbers as follows, towit [a list of 38 patents], * * * 
[and,] in considération of the premises herein set forth, contracts to Hcense 
ànd permit, and hereby does Hcense and permit, the parties of the second part 
to make, use, and sell, any where in the Ûriitéd States, Incubators of the same 
pattern and styleas are now made and sbld by them under the name and style 
of the Eeliable Incubator and Brooder Company and similar to the sample 
furnished by the said party of the flrst part, and to give to them the full 
protection of ail of his said letters patent, against ail parties whatsoever, in 
the manufacture, use, and sale of the said Incubator in its présent style and 
pattern; but this license is not to be construed as authorlty to said party 
of the second part to make or sell any Othèr incubator, or to modify the said 
incubator 80 as to Incorporate any addltional features or improvements in 
incubators which may be cbvered by any 6t the letters patent of the said 
party of the flrst part, and the said party 'of the flrst part expressly réserves 
to himself ail rlghts to make, use, and sell ail incubators and improvements 
çovered by his said letters patent, and tbgfant, license* to and contract with 
ail othër Jwitles conceming the same; And the said parties of the second 
part,' for and in considération bf the permife'sipn and llcèhse set forth, and the 
furtner considération of the protection 1 of thë Aforesald letters patent of the 
party of thë flrst part, hereby promise and agrée and cbntract to pay to the 
said party of 'the flrst part thè sain of 75c; for eâch and every incubator of- 
capacity nbt' to exceëd 55 eggs, and kncfwn as No. 0, and one dollar for each 
and é\reff o^hër incubator made ànd solâ, leased, or rented by them or their 
agents aftër the 21st day bf Ô¥tober, 1893; ! * * • ït is further expressly 
agreed that the said parties oftfcfe second 'jpârt shall make on the flrst day of 
each monta a sworn statement tb the said 1 Jiarty of the flrst part of the num- 
ber of in'èuftâtbrs made, used, and sold by them and their agents for and dur- 
ing ; the 'prë'ceding month, ànd ttereupbh tb tjày to the party of the flrst part 
the amount found due him accbïdîïig tb the''tërms of this contract at the rate 
of $1 for each inctibatOr, : ëxce^t thé "55-egg capacity incubator, and 75c. 
for each Incubator of that slze and number, and, [for] the failure to make 
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such report and pay over ail sums found due according to the tcrms of this 
contract, said party of the first part may, at his option, terminate this con- 
tract upon giving said party of the second part twenty days' notice in writing 
of his élection so to do. * * * It is agreed that this contract shall con- 
tinue in force for the term of ten years from the lst day of November, A. D. 
1892, but the parties of the second part shall not assign their interest herein, 
except upon the written consent of the said party of the first part. In wit- 
ness wbereof," etc. 

Compliance with the contract by the défendant until February 1, 1896, is 
next alleged, and then the déclaration proceeds: "And the plaintiff avers that 
thereby and by reason of the premises the défendant then and there became, 
and was and still is, the licensee of the plaintifï under the patents men- 
tioned In said contract of license last aforesaid; and it became and was then 
and there the duty of the said défendant not to make its said incubators in 
any style or pattern différent in any respect from the said style and pattern 
in which it was licensed to make the same by the terms, conditions, and 
limitation of the said last-mentioned contract of license in writing, and not to 
modify the said incubators so as to embrace or include therein any device or 
contrivance covered by or embraced in the claims or spécifications of any o£ 
the plaintiff's said patents described in the said contract of license secondly 
hereinabove set forth, and to make truthful and complète monthly reports of 
the number and sizes of its said incubators made and sold by it, and to pay 
the license fées thereon according to the ténor and effect of the said last-men- 
tioned contract of license, and to maintain and not to impeach or deny with 
and against the public the validity of the said letters patent in the said con- 
tract of license set forth, and not to deny or in any manner impeach the 
novelty and utility of the devices embraced in or covered by its said license. 
or the title of the plaintiff in and tp the letters patent set forth in the said 
secondly above set forth contract of license. Yet the défendant wholly flis- 
regarded its said duties and obligations to the plaintiff, at and within the 
TJnited States, to wit, the clty of Quincy, in the county of Adams and state 
of Illinois, aforesaid, and during the term of duration of the said contract 
of license secondly hereinabove set forth, an£ while said last-mentioned con- 
tract of license was in full force and effect and binding upon ail the parties 
thereto, and contrary to the terms and conditions thereof, and against the 
statutes of the TJnited States in relation to letters patent of the United States, 
and wrongfully and fraudulently intending and designing to injure and more 
effectually to compete with the plaintiff in his said business, and to deprivc- 
him of the just benefit and advantage of his said letters patent, and to deprive 
him of the large profit he would otherwise hâve made in the manufacture 
of and sale of incubators and kindred devices, and to defraud him of the 
license fées justly due him under and by reason of the said last-mentioned con- 
tract of license prior to the commencement of this suit, to wit, between the 
21st day of October, 1893, and the sixteenth day of April, 1896, made 4,500 
of its said incubators in styles and patterns différent from the style and 
pattern in which it was and had been making the same at the time of and 
prior to the making of the said contract of license hereinabove secondly set 
forth, and différent from the sample mentioned in said contract of license, 
and put upon sale and sold and disposed of the same in the markets of the 
TJnited States, and modified and changed the style and pattern of its said 
Incubators by omitting therefrom the water tank, which was a feature of 
and in the style and pattern of incubator the défendant was licensed to 
make as aforesaid, and at the time and place aforesaid made 2,000 other in- 
cubators in such said changed style and pattern, and sold and disposed of the 
same in the markets of the TJnited States, and changed and modified the said 
style and pattern in which it was licensed as aforesaid to make the said incu- 
bators by omitting therefrom certain openings with thumb-plate covers for the 
purpose of ventilating, and substituting therefor additional openings in the 
bottom of the incubators, covered with channeled blocks, and by extending 
the incubator frame at one end so as to form and include a chamber surround- 
ing the lamp or heating apparatus, and by constructing a continuous air space 
in the two sides and one end of the incubator frame, with openings from the 
chamber about the lamp into such air space, and by changing the form of the 
hood or warm air conduit above the lamp so as to allow the beat from the 
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làmp tb pass directly upward into tb.e open air when ,'not obstrocted by a 
damper or a cover, and by attachmg a certain heat-régùlating device, known 
as and eâlled by the défendant the 'Greenleaf Heat-Regùlating Device,' and 
of this saïd so changed and altered style and pattern last above described the 
défendant made 2,000 other Ineubators, and sold and disposed of the same in 
the markets of the United States. And at the same time and place the de- 
fendant changea and altered the sald licensed style and pattern of its said 
ineubators by uslng a différent form of métal pipe as a conduit for hot air, 
and by placing a métal shield.oyér the middle portion of such pipe, and by 
divers other pretended and iflimàtèrîal changés In form, style, and pattern; 
and of Ineubators of the last aboVë mentioned changed and altered style and 
pattern the défendant made 2,000 other ineubators, and sold and disposed of 
the same in the markets of the United States. And at the time and place 
aforesaid the said défendant changed, altered, and modifled its said style 
and pattern of incubator in which lt was licensed as aforesaid to make its 
said ineubators so as to include and embrace a certain heat-regulating device 
operated by the expansion and cohtraction of mercury with some other liquid 
in a tube in varying températures, which said heat-regulating device was and 
is embraced under and covered by the claims and spécifications of letters pat- 
ent of the United States set ont and described In said contract of license 
secondjy herèlnafter set forth as No. 230,086, July 13, 1880, the same being par- 
tlcularly described in the claims of said patent No. 5 and 6; and of the said 
ineubators so modifled and changed in style ariti pattern as lastly hereinabove 
set forth the défendant at the time and place aforesaid made 2,000 ineubators, 
and sold and disposed of the same in the markets of the United States. And 
the défendant at the time and place aforesaid continually during the time 
aforesaid made divers other changes and altérations in the style and pattern 
of its said ineubators, and made and sold the saibe in such changed and altered 
style, and continually denled, impeached, and disparaged the valldity, novelty, 
and utility of the plaintiff's said patents under which it was licensed as afore- 
said to manufacture and sell its ineubators, and fraudulently pretended that its 
said ineubators weré and are not covered and embraced in the sald contracts 
of license, or either of tbem, ant refused to pay to the plaintiff, and has not 
pald to the plaintiff, any of the license fées due by the terms of the secondly 
above set forth contract of license sihee the said flrst day of February, 1896, 
and since said last-mentioned date and up to the commencement of this suit 
the défendant had refused to and has not made to the plaintiff any report, 
monthly or otberwlse, of the number and slzes of the ineubators by it made 
and sold under sald license, and prior to said flrst day of February, 1896, and 
from thence hltherto from the sald twenty-flrst day of October, 1893, the said 
défendant made partial and incomplète reports of the number and sizes of 
the ineubators made and sold by lt under said license, and wholly failed, neg- 
lected, and refused to report to the plaintiff a large number of such ineubators 
made and sold by it under said license, to wit, 2,000 of such ineubators, and 
has never paid, and has continually refused to pay, the said license fées men- 
tioned and stipulated in said contract of license, and has withheld the said 
fées from the plaintiff in a large sum, to wit, the sum of $4,000, whereby and 
by reason of the premises the plaintiff has been and is greatly lnjured, and 
has been deprived of large royalties which he might and otherwise would hâve 
derived from the manufacture and sale of ineubators in hls said business, 
and from the sale of licenses to make, use, and sell ineubators of the style and 
description licensed to be made by the défendant in the said contracts of 
license, and has sustained actual damage thereby to the amount of $10,000, 
whereby, by force of the statutes of the United States, a right of action has 
accrued to the said plaintiff to recover the said actual damages, and such 
additional amount, not exceeding in the whole three times the amount of such 
actual damages, as the court may see fit to adjudge and order, besides costs. 
Yet the défendant, though often rèquested so to do, has never paid the same, 
nor any part thereof, but has refused, and stlll refuses, so to do, and there- 
fore the plaintiff brings this suit." 

Frank D. Thomason, for plaintiff in error. 
J. F. Carrott, for défendant in error. 
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Before WOODS and GROSSCUP, Circuit Judges, and BUNN, Dis- 
trict Judge. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The bill of exceptions having been stricken out, the point is made 
by the appellee that the "only question now raised upon the record 
is that of the jurisdiction of the lower court," and that "the writ 
of error should be dismissed for want of jurisdiction in this court 
to entertain it." Manufacturing Co. v. Barber, 18 U. S. App. 476, 
9 C. C. A. 79, 60 Fed. 465; Beck & Pauli Lithographing Co. v. Wacker 
& Birk Brewing & Malting Co., 46 IL S. App. 486, 22 C. C. A. 11, 
76 Fed. 10, — are cited. This proposition assumes that, as the case 
stood before the bill of exceptions had been stricken out, the question 
of jurisdiction, in connection with other questions, was within the 
rightful cognizance of this court, and, if so, the power to décide it was 
not lost by passing upon or disposing of other questions ûrst. A 
party against whom a judgment is rendered, instead of going to the 
suprême court upon a certiflcate of the question of jurisdiction alone, 
may take "the whole case" to the circuit court of appeals ; and that 
court may then décide, or, if it deem proper, certify the question of 
jurisdiction to the suprême court. This was declared in McLish v. 
Roff, 141 U. S. 661, 12 Sup. Ct. 118, 35 L. Ed. 893, and reafflrmed in 
U. S. v. Jahn, 155 U. S. 109, 15 Sup. Ct. 39, 39 L. Ed. 87, in an opinion 
from which we quote the following: 

"Of course, the power to certify assumes the power to décide." "Although 
the question of Jurisdiction was not put in issue in the circuit court, still, as 
the objection in the circuit court of appeals went to jurisdiction over the sub- 
ject-matter, no omission in that regard could supply absolute want of power, 
and the circuit court of appeals was bound to take notice of the question." 
"It is conceded that the United States had assigned errors on the merits, as 
well as the error under considération, and as the question of jurisdiction lay 
at the threshold," etc. 

Just what scope may be given to the phrase "upon the whole case," 
as used by the suprême court in thèse cases, is uncertain. In the 
opinion of this court in Beck & Pauli Lithographing Co. v. Wacker 
& Birk Brewing & Malting Co., supra, it was said: 

"It is clear, therefore, upon the weight of authority, that a question of 
jurisdiction alone may not be taken to a court of appeals, though, on principle, 
once the suprême court had enunciated the doctrine of McLish v. Roff, it is 
difficult to see why such a question may not be entertained and decided by one 
of those courts as well when standing alone and constituting the whole case 
as when accompanied with another or other questions, which might be injected 
on mère pretense, in order to obviate the objection to jurisdiction." 

In this case, as in U. S. v. Jahn, errors were assigned upon the 
merits; and this court, being bound to take notice of the question of 
jurisdiction, as one lying at the threshold, had power to dispose of 
it before considering the motion to suppress the bill of exceptions. 
Prima rily, at least, the assignment of errors détermines the scope of 
an appeal, and, if in any case errors other than the lack of jurisdic- 
tion in the lower court are asserted, the "whole case" is before 
the court, including the question of jurisdiction, if there be such 
question, notwithstanding it may be found on an examination that 
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forthe lack of a proper bill oï exceptions, or for failure to comply 
with the rules of practice, the other questions are not presented, or so 
imperfectly presented that the court might refuse to consider them. 
By rules 11 and 24 (31 C. C. A. cxlvi., clxvi, 90 Fed. cxlvi., clxvi.) this 
court, at its option, may notice errors, though not assigned or speci- 
fied, and though the question be not saved according to the strict 
rules of practice, if it be apparent of record that the point was con- 
tested^ Was not waived in tne court below, and involved the merits 
of the case. Whether a bill of exceptions is properly in the record 
is not a primary question, but only an incident to the disposition of 
such àlleged errors as the bill was designed to show. Under the 
rules the bill may or may not be indispensable, and whether it be 
so or not should not affect the power of the court over the question 
whether the lower court had jurisdiction, because if that court was 
witbout'fiirisdiction the court of errors or appeals should so déter- 
mine at the threshold, and, without entèring upon any other ques- 
tion, remand the case for proper disposition below. It is, of course, 
true that every court must first détermine its own jurisdiction, and, if 
it dépends necessarily upon the question of the validity of a bill of 
exceptions in the record, that question, of course, must be determined 
as a part bf the primary question; but the more reasonable and prac- 
ticable course, indicated by the suprême court in TJ. S. v. Jahn, supra, 
is to look to the assignaient of errors for the scope of the questions 
presented, and whether or not they cah be disposed of because a bill 
of exceptions is lacking or may be suppressed, or for other technical 
reason, is not a question which must be answerçd bef ore the court 
can consider whether the court below had jurisdiction of the case. 

If, however, the case were to be considered as if there had been 
no bill of exceptions in the record, and the spécifications of error dé- 
pendent thereon were eliminâted, the power of this court to con- 
sider the question of the jurisdiction below would still be clear, since, 
aside from that question, the sufflciency of the déclaration to sus- 
tain the judgment, upon any theory of the nature of the cause of 
action, is disputed. The last spécification, of error is that the court 
erred in entèring judgment for the plauitiff and against the défend- 
ant. An assignment so gênerai as this the court may refuse to con- 
sider, but is not bound to do so. See, Wôjfld's Columjbian Exposition 
Oo. v. Eepubiic of France, 33 C. C. A. 333, 91 Fed. U. As was there 
said, "It is fundamental that a judgment cannot stand unless the 
facts of record; apart from any showing by the bill of exceptions, 
aided as far as may be by the verdict, jwill support it;" and, if the 
lack of essehtial facts be plain, this court, in accordance with rule 11, 
may take cognizance of thè error, though it be not well assigned. 
It cannot bë said in this çàse that, besicles the question of jurisdic- 
tion of thè court over the parties and the subject-matter, there does 
not arise the question of the sufflciency df facts of record to support 
the judgment rendered. To illustrate: It is pointed out that the déc- 
laration contains no avermënt of ownership of the patents referred 
to at and during the time covered by thé transactions out of which 
the right of action is supposed to hâve arisen. It may be, as insisted, 
that in that and other particulàrs the verdict has cured whatever de- 



KELIAKLE IXCUBAT.OK & BROODEK CO. V. STAHL. 669 

fect there was in the déclaration; but to say that is only to demon- 
strate the présence of the question, and to réfute the objection that 
this court is without power to proceed further in the case. If the 
court below had jurisdiction, it was confessedly not because of di- 
verse citizenship of the parties, but because the action was for the 
infringement of patents for inventions. Judged by its averinents, 
however, the déclaration was drawn upon the theory of enforcing, 
or of recovering damages for the breach of, rights, duties, and obli- 
gations arising out of contract, rather than to recover for the in- 
fringement of letters patent. It begins, it is true, by professing to 
be a plea of trespass upon the case, and ends by asseiting a right 
by force of the statutes of the United States to recover the actual 
damages alleged, and such additional amount as the court should 
see fit to allow, not exceeding chree finies the amount of actual 
damages; but such a beginning and ending can amount to noth- 
ing unless in the body of the pleading it is shown by proper avér- 
aient that the plaintiff is entitled to recover of the défendant dam- 
ages for infringement of a -patent right. That does not appear in 
this déclaration. It is shown that at a date more than three years 
prior to the bringing of tins suit, and two years or more before the 
transactions dut of which the supposed cause of action arose, the 
plaintiff was the owner of, and gave the défendant the right to use 
within restricted limits, a large number of patented inventions; and 
it is charged that after two years' compîiance the plaintiff in error, 
in violation of the contract of license, modifled the article, which it 
was authorized to make only according .to a pattern agreed upon, so 
as to include other éléments, but it is not alleged that in so doing the 
défendant infringed any patent right then or theretofore owned by 
the plaintiff. It is alleged that the défendant manufactured and sold 
4,500 incubators which in specifled particulars differed from the 
sample, 2,000 others that differed in certain other respects, 2,000 oth- 
ers that differed as stated, and finally 2,000 others were so modified as 
to include a certain heat-regulating device, which it is alleged "was 
and is embraced under and covered by the claims and spécifications 
of letters patent of the United States set out and described in said 
contract of license secondly hereinafter [before] set forth as No. 
230,086, July 13, 1880; the same being particularly described in the 
claims of said patent No. 5 and 6." If the last averment stood alone, 
constituting the entire gravamen of the déclaration, it might possibly 
be regarded as an attempt to allège infringement of the particular 
patent mentioned, though it falls far short of the usual and of some 
of the necessary averments employed for that purpose ; but, taken in 
connection with the other allégations, which are more important, 
inasmuch as they cover 9,500 articles, while this includes only 2,000, 
it cannot fairly be treated as intended to proceed on a basis différent 
from and inconsistent with the theory of the other and more sub- 
stantial averments. There is no allégation of damages on the theory 
of infringement, and no basis furnished for estimating damages, ex- 
cept the stipulated license fées, which it is alleged the défendant 
"has never paid and has continually refused to pay." The plaintiff 
had no right in the same suit, though in the fora of trespass on the 
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case, to seek a recqvery of damages for breach of contract and for 
infringement of çatént rights. The gravamen of this déclaration is 
beyond question in. the allégations of breach of contract, and, if good 
at ail, it is good only for that purpose. H its defects are to be con- 
sidered as cured by the verdict, it must be in the direction of its 
main design, and not in the direction of a minor averment, which, if 
amplified as proposed, would introduce an inconsistent cause of ac- 
tion. 

The judgment below is reversed, and the cause remanded, with 
direction to dismiss the action, unless, on such terms-in respect to 
costs as the court shall détermine, leave shall be given for a furfher 
amendment of the déclaration. 



NATIONAL AUTOMATIC MACH. CO. v. AUTOMATIC WEIGHINQ, 
LIFTING & GRIP MACH. CO. et al. 

(Circuit Court of Appeals, First Circuit January 17, 1901.) 

No. 346; 

Appeal— Interlocutory Ohder. 

Under the statute creating circuit courts of appeals, as amended by Act 
June 6, 1900 (31 Stat, 660), no appeal Mes to such courts from interlocu- 
tory orders denying lnjunctions, even in cases in which a right of appeal 
existed at the time the amandment went into effect. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

A. Parker Smith, for appellant. 

J. Lewis Stackpole, Jr. (Frederick P. Fish and William K. Richard- 
son, on the brief), for appellees. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PER CtJRIAM. This was an appeal by the complainant from so 
much of an interlocutory decree in the court below, entered after 
hearing on bill, answer, and proofs, as refused an injunction asked 
for by it. The appellee has moved this court to dismiss the appeal 
on the ground that since the passage of the act approved on June 
6, 1900, c. 803, (31 Stat. 660), we hâve no jurisdiction of the subject- 
matter. The circuit courts of appeals in two circuits hâve decided 
that this act abrogated the provisions of law giving us jurisdiction 
in appeals of this character. Wire Cp. y. Boyce (C. C. A.) 104 Fed. 
172; Westinghouse Air-Brake Co. vi Ohristensen Engineering Co. 
(C. C. A.) 104 Fed. 622. We see no rëason why we should not con- 
cur in the conclusions reached by those courts. In the présent case, 
however, the interlocutory decree in the court below was entered on 
May 31, 1900; and the appellant contends that, inasmuch as the 
act of June 6th contains no express repeal of any previous statute, 
it is not to be cç-hstrued to reach cases where a right ôf appeal ex- 
isted at the time it went into effect. A careful examination of the 
aumerous décisions of the suprême court bearing on this question 
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fails to disclose anything which justifies us in assenting to any dis- 
tinction of this character, and we must hold that we hâve no juris- 
diction in this case. The appeal is dismissed, without préjudice to 
a new appeal after a final decree is entered in the court below, and 
■without costs, except the appellees' costs on their motion to dismiss. 



ZEIS v. POTTER et aL 

POTIER et al. v. ZEIS. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1901.) 

Nos. 694, 697. 

1. Mobtgages— Représentations bt Assignor— Estoppel. 

One who sells notes secured by a second mortgage, falsely representing 
such mortgage to be a flrst lien, cannot invoke the record of a prior mort- 
gage held by hiroself as notice to the purchaser, but as between them the 
purchaser Is entitled to priority of lien. 

2. BlLLS AND NOTES— TBANSFER OF NONNEGOTIABLB INSTRUMENTS— RlGHTS OF 

PURCHASER. 

The reasonable rule would seem to be that purchasers of overdue or 
nonnegotiable paper should take subject to the equlties of ail who appear 
or are known to hâve had an Interest in it. 

8. ASSIGNMENTS— CERTIFICATS OF PURCHASE OF REAL ESTATE — RlGHTS OF AS- 
SIGNEE. 

A borrower from a bank pledged as collatéral, among other securitles, 
a certiflcate of purchase of real estate at judicial sale; the considération 
Btated thereln being $6,740. The certiflcate was in an envelope, which 
was indorsed with the figures "$4,750." On inquiry as to the discrepancy, 
the pledgor stated that a third person owned an interest of $2,000 in the 
certiflcate, and that he could only pledge the same for the amount of his 
own interest, which was $4,750. Whether the name of the third person 
lnterested in the certiflcate was asked for or given did not clearly appear. 
In fact, as between the pledgor and such third person, the latter was 
entitled to priority of interest in the certiflcate. A statute of the state 
(Hurd's Rev. St. 111. c. 77, § 29) made such certiflcates assignable by in- 
dorsement, and declared the assignée "entitled to the same benefits there- 
from in every respect that the person therein named would hâve been 
if the same had not been assigned." Held, that the bank was put upon 
inquiry, and took the certiflcate subject to the rights which might hâve 
been asserted as against the pledgor. 
*. Banks— Notice to Employé — Custom of Conducting Business. 

Where a borrower from a bank presented collaterals to the assistant 
cashier, who was authorized to represent the bank in the transaction, and 
was directed by the latter, in accordance with custom, to take such collat- 
erals to the note teller, who had charge of the collaterals to be checked 
up, notice to the teller in regard to the rights of a third person in one 
of the securities pledged was notice to the bank. 

Appeal from the Circuit Court of the United States for the North- 
western Division of the Northern District of Hlinois. 

The appeal and cross appeal In thèse cases bring under considération the 
respective rights of tbe parties to a certiflcate of sale of real estate by a 
master in ehancery under a decree of foreclosure of a mortgage or trust deed. 
The original bill in the case was brought by the cross appellant, Edwin A. 
Potter, receiver of the National Bank of Illinois at Chicago, for the purpose 
of subjecting to sale certain personal property, including the certiflcate in 
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question, alleged to be held by the l?ank as collatéral security fer a debt of 
E. S. "Dreyer & Co. to the banfc. '' The appèllant, Andrew R. Zeis, was al- 
lô wed to intervene and filé tt crbsB Bill, whereby he claimed that, to the 
estent of two tbousand dollars and nccrued interest, the certifidate belonged 
to him In .prlorlty to the rlfhts of^e bank. Th.e receiver, vrho alone was 
maiie défendant to the cross blll, àh.swered, assprtlng ownership of the entire 
certiflcate. The finding of the master was in favor of Zélé, but the circuit 
court gave judgment awarding to each party an interest, but allowing to 
neither a priority. The facts are uWisputed, and, as reported by the master, 
were, In substance, thèse: On July 13, 1889, E. S. Dreyer & Co. held and 
owned a promissory note for $3,000, secured by a trust deed of real estate, 
duly recorded, and on that dây tbcifc 6f the owners of the property a second 
note for $2,000, money loaned, payable twç years after date, with six per 
cent. Interest, each semiannual instailment of Which was evidenced by a sep- 
arate note, and ail secured by a trust deed of the same property, which deed 
was duly- recorded. Thèse notes were made" payable td an employé, but be- 
longed to the flrm of B. S. Dreyer & ; Cq., who, within a few days after their 
exécution, sold and caused them to be indorsed by the payée to the appèllant, 
Zeis, who paid therefor $2,000 and the accrued interest; Dreyer and another 
member «f ; the flrm ttien representing, and Zeis , belleving and acting upon the 
représentation, that the trust, deed seeurtog the notes was- a first lien or 
mortgage pn the premises deserlbed. The Interest notes, as they became 
due, Zeis collected at the office of E. S. Dreyer & Co.; and in 1891, when the 
principal note became due,.E, S. Dreyer & Co.,extended the time of payment 
for two years, and delivered to Zeis four interest notes, evidencing the interest 
for the extend,ed ; period, again tejllng him; that his was a flrst mortgage. 
Thèse interest, notes were collected,, as •the first; at the office of E. S. Dreyer 
& Co., and again in 1893 another extension for; two years was made, as before, 
and the interest notes therefor were handedto Zeis by E. S. Dreyer & Co., 
and, as they became due, were paîd to Zeis at their office. The $3,000 note 
and mortgagft which meanwhilç they had sold and itransferred to a third 
party, and which'ah Jûné 23, 1894, had becoiae «lue, three days later were re- 
purchased by :$.' S. Dreyer- & Co„ and were .-held and o^ned by them until 
August 22d e^suing, when, without the knowledge or consent of Zeis, they 
caused sult;to be brought ,in, the superior cqurt of Cook county to foreclose 
both trust deeds. On July 16, 1895, nearly"iaj;year after the bringing pf the 
foreclosure suit, Zeis, hàving gone to the office of E. S. Dreyer & Co. at their 
request, was told by Dreyer that the mortgage debtor did not pay interest 
or taxés, and they wanted,jto foreclose ta hîg favor; that they would attend 
to it without botherinè him, and get hils mOney,— repeating that the security 
was a first mortgage afld good. Zeis, not haying had, anything to do with, 
and knowing nothing abqut> foreclosures, then ;left the $2,000 note and trust 
deed with thé fini}. A few .weeks thereafter Dreyer returned the papers to 
him. A week latep Dreyer again took tha papers, "for the court to look over 
once more"; and Zeis, ,having received them again fromE. S. Dreyer & Co. 
two weeks làter, hàs sincé had possession of. them. He., was shown, mean- 
while, by one of the flrm, the exhibit mar^? on the note and deed, and toid 
that that showed the foreclosure of the property; and that, he testified, was 
ail hé knew. .He was npç told that a foreclosure suit had already been 
brought, nor that the suit was to f or eclosç two deeds; ;, and he did not know 
of the flrst note and deed ti'ntïl 1897, after the fàilures of the National Bank of 
Illinois and of tj, S, Dreyer & Ço. Thé inortgaged premises under the decree 
of foreclosure so obtained •faere.sold on February 29, 1896, for $6,750, to E. 
S. Dreyer & Co., to whom on the same day the master executed the certifi- 
cate in question. On May, 29, 1896, E. S. Dreyer & Co. borrowed of the 
National Bànk of Illinois ' $100,000 for thé piïrpose of reducing an overdraft 
on their checking account with that bank, giving at thé time as collatéral 
security for;th*Joan, which was applied Jn the manner proposed, the certificate 
of pùrchase. ,Thé çertiftcS)t^ was at the tjme in an envelope on which was 
indorsed in thé handwciting.of Berger, one of the flrm of É. S, Dreyer & Co., 
and who was eohductJng,,'the transaction, the following:,; "Eugène Prager, 
$4,750, due Jupe 1, 1897^ Master's Certificate.'; ■ Prager! was the pwner of the 
inortgaged property. Tais envelope, with a^unon of other collatéral, waa 



ZEIS V. POTTEK. 678 

delivered with a list thereof by Berger to Moll, the assistant cashier of the 
bank. Moll glanced over the list, and directed Berger to take the same to 
Greenshields, the bill clerk or note teller of the bank, to be checked up. 
Berger thereupon went to Greenshields, who, according to custom when 
Berger presented collatéral, checked up the list. Coming to the item set down 
in the list as "Mflster's Certiflcate, $6,740," Greenshield observed on the 
envelope the figures "$4,750," and called Berger's attention to the apparent 
mistake. Berger answered that it was not a mistake; that there was some- 
body else interested in thé certiflcate to the amount of $2,000, which did not 
belong to E. S. Dreyer & Co., whose interest only, amounting to $4,750, ne 
could pledge. Whether Zeis was then named as the one interested in the 
certiflcate is left in uncertainty; the testimony of Berger being that he be- 
lieved he named him, but "would not be positive." On July 13, 1896, Zeis 
received of E. S. Dreyer & Co. the installment of interest which he supposed 
to hâve accrued and become due on the $2,000, and the payment was then 
indorsed by E. S. Dreyer & Co., upon the note. On December 21, 1896, the 
National Bank of Illinois and E. S. Dreyer & Co. suspended business, receiv- 
ers were appointed, and in January folio wing, by reason of rumors concernihg 
the dealings of Dreyer & Co. in second mortgages, Zeis became for the flrst 
time suspicious of his own security, and on investigation flrst learned of the 
$3,000 mortgage, of the foreclosure of the two in one proceeding, of the sale 
of the property, the certiflcate of purchase, and the transfer thereof to the 
bank. 

Amos C. Miller, for Andrew R. Zeis. 
John D. Hood, for Edwin A. Potter. 

Before WOODS and GROSSCUP, Circuit Judges, and SEAMAN. 
District Judge. 

WOODS, Circuit Judge, after making the f oregoing statement, de- 
livered the opinion of the court. 

To the extent that the certiflcate of sale represented the $2,000 
mortgage, there can be no doubt that Zeis had the right to assert 
an interest prior to that of E. S. Dreyer & Co., by whose false rep- 
résentation he was induced to purchase the note in the belief that 
it was secured by a first mortgage. It is urged that, the $3,000 mort- 
gage being of record, he was bound to take notice of it, and that his 
situation is the resuit of his own négligence. As against innocent 
purchasers buying without notice of his rights, the proposition would 
be unanswerable, but equity will not permit it to be invoked in favor 
of the willful wrongdoer. It is not for E. S. Dreyer & Co. to say that 
Zeis may not complain of the deceit which they practiced upon him, 
because if he had gone to the records "a slight examination would 
hâve disclosed the prior mortgage." Upon the facts stated, it may 
be said that Zeis had authorized Dreyer & Co. to procure a fore- 
closure of his mortgage, but he did not thereby sanction the pro- 
cédure bj which the two mortgages were foreclosed together, and 
merged in one decree in the name of another, representing Dreyer 
& Co. ; and when he learned what had been done it was his privilège 
either to hold Dreyer & Co. liable for a conversion, or to repudiate 
the entire transaction and proceed to foreclose his mortgage, assert- 
ing équitable priority over Dreyer & Co. as holders of the other mort- 
gage, or to assert an interest of like priority in the certiflcate. By 
taking the latter course he doubtless must be said to hâve ratifled 
the foreclosure proceedings, including the sale under the decree, and 
105 F.— 13 
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tïté issue of the màster's certificate of sale t,q the purehaser. In 
other wprds, for thç pfcrposes of the case, Dreyér & Co. must be re- 
garded as having become the rightful holders of the title to the cer- 
tificate, subject to the equity of JZJeis; and from that starting point 
itïnust be determinëd whether tlte rights of Éeis were, lost orim- 
paired by the assignaient of the certificate by Dreyer & Co. to the 
bank. The contention of the receiver is that by force of the transfer 
Zeis lost ail intëreât The court below decided that he had lost 
the right of priority, and àdjudgëd that he and the receiver, without 
priority in either over the other, were owners of the certificate in 
proportions stated, and in the same proportions entitled to hâve and 
to hold as tenants in common the premises described. 

A certificate of décrétai or exécution sale of real estate, it is 
deâr, is not negotiable in the sensé of the law merchânt, though for 
certain ;purposes it has been held that a certificate of sale under a 
decree ïôreclosing a mortgage is in effect a mortgage during the 
period ailôwed for rédemption. Wedgbury v. Cassell, 164 Hl. 622, 
45 N. E. 978; Stephens v. Insurance Co., 43 111. 327. A statute of 
Illinois (Hurd's Bev. St. c. 77, § ,29) makes such certificates assign- 
able by indorsement, and déclarée the assignée "entitled to the same 
benefits therefrom in every respect that the person therein named 
wotiild hâve been if the same had not been assigned"; and while, 
as insisted on behalf of the appellant, the suprême court of the statè 
has held in a number of cases that by force of the statute an assignée 
takes such a certificate "subject to ail equities to which it was sub- 
ject in the hands of the assignor" (Roberts v. Clelland, 82 111. 541; 
Haworth v. Taylor, 108 111. 287; Ohytraus v. Smith, 141 111. 231, 30 
N. E. 450; Bruschke v. Wright^ 166 UL 183, 46 N. E. 813), it is 
poirited out, on the contrary, that' thèse cases disclose controversies 
betweeû the mortgagor or his priviès, on the one hand, and mort- 
gagees or holders of certificates, on the other, and therefore do not 
affect the rule declared in other cases, that the purchaser of a mort- 
gage, for value and without notice, "takes it free from secret or 
latent equities or interësts of third persons in the mortgage itself" 
(Young Men's Christian Ass'n Gymnasium Co. v. Eockford Nat. 
Bank, 179 El. 599, 54 N. E. 297; Humble v. Curtis, 160 111. 193, 43 
N. E. 749; Olds v. Ctimmings, 31 111. 188). This is a distinction 
which has been recognized as applicable to negotiable instruments 
assigned after maturity. In paragrâph 726b of Daniel on Negotiable 
Instruments, it is said: 

"The lndorsee of overdue negotiable paper is not subject, it has been held, 
to equities which may hâte intervèned between remote indorsers and in- 
dorsees, but only to those which exlst, at the tlme of the Indorsement to him, 
between the principal parties and the original holder, and between himself 
and his own indorser. Bill v. Shields, 81 N. O. 250. But, if there be an equity 
attaching to the bill or note itself, It has been held in England that it may be 
asserted against an lndorsee after maturity by a third party who claimed the 
rlght to follow the bill. In re Huropean Bank, Ex parte Commercial Bank, 5 
Oh. App. 358; 1 Ames, Bffls, 891; Ohalm. Dig. Bills & N. 140. And, if the 
equity be a claim to some right in the Instrument directly attached to it, we 
percelve no good reason why it may not be asserted against an lndorsee after 
maturity by any party whatsoever." 
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In a subjoined note it is said: 

"But see, contra, Crosby v. Tanner, 40 Iowa, 136; Bank v. Everman, 52 
Miss. 500; Duke v. Clark, 58 Miss. 466. Compare Warren v. Haight, 65 N. Y. 
171." 

See, also, Tied. Com. Paper, § 295, and note. 

The reason generally given for the distinction is thus stated in 
Silverman v. Bullock, 98 111. 10: 

"Persons dealing in such securities can without difflculty inquire of the 
makers if any défense exists against them, but more than that it is not prac- 
ticable to do. Of course, it would not be possible to discover, even by the 
utmost diligence, ail persons that rnight hâve équitable rights in the subject- 
matter of the assignaient, and the adoption of a rule that would let in latent 
equities to prevail against the assignée would be to ensnare dealers in such 
securities." 

In respect to this, while the présent case does not require a defi- 
nite expression of opinion, it is deemed proper to suggest that the 
purchaser of overdue or nonnegotiable paper, if required to in- 
quire of the makers whether they hâve any défense, may equally 
well be required to inquire into the rights of remote indorsers or 
others whose names appear on the paper. The payée and each suc- 
cessive indorsee, though he has parted with possession and title, 
may yet hâve an interest which, as against ail but innocent pur- 
chasers for value and without notice, equity would protect; and, if 
convenience of inquiry is équivalent to notice of the rights of the 
maker, why not of any other, who, by reason of his name being on 
the paper, or by other means, the proposed purchaser is notifled that 
he once had, and therefore may yet hâve, an interest? The maker 
often signs for accommodation, and the apparent indorser may be 
in fact the principal. The reasonable rule would seem to be that 
the purchasers of such paper should take subject to the equities of 
ail who appear or are known to hâve had an interest in it. We need 
not, however, go to that extent now. In this case the bank was 
informed that there was an outstanding interest of $2,000, and that 
the holders of the certificate had a right to pledge only the remainder. 
Knowing this much, the bank was bound to inquire of the owner 
into the character and extent of that interest. The probability is 
that the name of the owner was given, — at least, it would hâve 
been given if asked; and, indeed, it is probable that, if the particulars 
had been asked of Berger, they would hâve been frankly stated. 
The bank was put upon inquiry. On the inquiry made it learned of 
an outstanding interest, and, not having gone further, it must be 
held to hâve had notice of what by proper effort it would hâve 
learned. It would hâve learned that the equity of Zeis was superior 
to ail rights of E. S. Dreyer & Co. 

It is urged, on the authority of Mechem, Ag. (1889) § 729, citing 
Oongar v. Eailway Co., 24 Wis. 157, and Bridge Co. v. Baker, 75 
111. 140, that notice to the note teller, Greenshields, was not notice 
to the bank. It is not denied that Moll, the assistant cashier, to 
whom Berger presented the list of collaterals, had full power to rep- 
resent the bank in the transaction; but, instead of taking the labor 
and responsibility himself, he simply "glanced over it," — whether 
the bundle or list, or both, is uncertain, — and, according to custom, 
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directed Berger to go to the teller, "who had charge of the col- 
laterals," to check theïri up, to seë that everything on the list was 
delivetèd. To hold that the knowledge of the teller in this instance, 
acquired as it was in the yery .transaction committed, in the usual 
way to his charge, shbuld not be bindihg on the bank, would be to 
establish for such institutions an effective but most unreasonable 
and unfair method of evading just and wholesomë responsibility un- 
der the law. It is hardly tô Be doubtéd that the teller communi- 
cated to Moll the information ^tvhich he obtained. No proof to the 
contrary was offeréd,; Besides, it is to be observed that the certifi- 
cate of sale was presented to Moll himself with the same indorse- 
ment Upon it which proved sufficient to put the teller upon inquiry; 
and, if Moll had been careful to observe, he doubtless would hâve 
made the same inqùiry. If the duty to investigate was his alone, 
it was négligence on his part, attributàble to the bank, that he did 
not recôgnizè the significanceôf the notice put under his eyes. 

The'decree below is reversed, with direction to enter a decree whîch 
shall déclare the interest Of the appellant in the certificate of sale 
and in the property therein describéd to be prior and superior to alï 
rights of the receiver. 



' MBTZGAB et ux. v. MeCOY. 
(Circuit Court, D. Pennsylvatia. January 19, 1901.) 
No.' 30. •' : ' : 

1. Suit Tp Qdiet Titi/e— -Title of Plaintiicf. 

Whére the piaihtijï hàs orily been in possession of real estate for a 
short time, and àcq'mred title thereto by conveyance during the suit, or 
after an adverse juflgment was obtained in ejectment against his gran- 
torj by the présent défendant, , and nothing is suggested in plaintiff's bill 
to quiet title which was not available as a défense in the ejectment suit, 
a demurrer wili be sùstained thereto. 

3. Same— -Adéquate Remedy at Law. 

Act Mareh 8, 188Ô (P. L. 11), as amended by Act May 25, 1893 (P. L. 
131), authprizing the person in possession of real estate to obtain a rule 
on an «dvierse claimant to commence ejectment within six months, and 
empowerjng the court entering the ruleto enter final judgment if such ac- 
tion is' not commenced, provides à remedy at law which prevents the 
plaintifftl/ in: possession îrorn maintaining a suit to quiet title. 

In Equfty. Sur demurrer to bill. 

J. M. Stôner, for complainants. 

John M. Buchanan and Hice & Hicè, for respondent. 

AOHESON, Gircuît Judge/ Under the jurisdiction and practice in 
equity, independently of stàtute, to maintain a bill quia timet to re- 
move a cWûd upon th'ë title td' real estate, or à bill of peace, the 
plaintif? nïust show a cléar legaF title,* as well as possession. Alexan- 
dér v. Pendlëton, 8Crahch, 462, 3 È. Edi 624; Orton v. Smith, 18 How. 
263, 15 L. Ed. 393; Prost v. Spitley, 121 F. S. 552, 556, 7 Sup. Ct. 
1129, 30 L. Ed. 1010. The bill hère shows possession of brief dura- 
•tion in the plaintiffs, but falls far short of showing such a clear title 
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in them as would justify the interférence of a court of equity. The 
plaintiffs' title has never been established at law. On the contrary, 
it appears that, in an action of ejectment in a court of compétent 
jurisdiction brought by this défendant against parties in possession 
of the land under whom the présent plaintiffs clairu, there was a ver- 
dict for the plaintif? therein, and a judgment in his favor. Thus, in 
the only trial at law concerning this land which has taken place, the 
verdict and judgment were against the title which the plaintiffs in 
this bill set up as the foundation of the relief sought by them. Thèse 
plaintiffs took a conveyance from the défendants in that ejectment 
either pendente lite or after the adverse judgment was rendered. 
Gearly, the plaintiffs stand in the shoes of the défendants in the 
ejectment, and such possession of the land as they had when they filed 
their bill was at the mère sufferance of this défendant, who had a 
right to a writ of habere facias possessionem. Nothing is suggested 
in the bill against the defendant's title which was not available as a 
défense in the action of ejectment. The judgment at law cannot be 
annulled or defeated by a court of equity upon the showing of this bill. 
Moreover, in any view that could be taken of the title of the plaintiffs, 
they are not remediless at law. Under the Pennsylvania act of 
March 8, 1889 (P. L. 11), as amended by the act of May 25, 1893 (P. 
L. 131), a party in possession of land upon application to the proper 
court of common pleas may obtain a rule upon a person not in posses- 
sion who claims title to bring an action of ejectment within six 
months from the service of the rule, and on failure to comply with 
the rule the court is empowered and required to enter a final and con- 
clusive judgment as between the parties. There must be judgment 
for the défendant upon the demurrer. Let a proper decree be draw T n. 



McGUIRB v. PENSACOLA CITY CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. January 8, 1901.) 

No. 957. 

1. Bill in Eqdity— Averments— Remedy at Law— Ejectment. 

Where the averments of a bill in equity to recover real estate show 
that the complainant has a légal title, and that the défendants are in 
possession of the same by force, the remedy is by an action at law of 
ejectment; hence the bill was properly dismissed. 

8. Same— Multiplicity of Stîits— Dismissai,. 

An action to recover real estate, brought by bill in equity to prevent a 
multiplicity of suits, wlll be dismissed where the défendants can be joined 
in one action at law. 

a Same— Jury Trial. 

The aid of equity in the fédéral court cannot be invoked to prevent a 
multiplicity of suits in an action to recover real estate where the légal 
title is in complainant, since each défendant is entitled to a trial by jury, 
under Const. IL S. Amend. 7. 

4. Same— Fraud— Conspiracy— Violence. 

Where the complainant in a bill in equity to recover real estate, having 
title, though out of possession, allèges that défendants obtained posses- 
sion by conspiracy, fraud, and violence, and by void judgments of the state 
court, a court of equity will not take jurisdiction, since such wrongs can 
be remedied in an action at law. 
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5. Samb— Quiet Titlb. 

A complainant, not in possession, but having légal title to realty, can- 
nôt invoke the aid of equity in the fédéral court to remove cloud from tltle 
against défendants who are in possession. 

6. SàME— DlSMlSSAL BY COUKT. 

Where an adéquate remedy at law existe, the court of equity will dis- 
miss a bill on its oWn motion; hence a specified form of objection to the 
court's jurisdlction is not requlred. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

This is a suit in equity involving the right, title, and possession of a one- 
fourth undivided lnterest in 26214 acres of land in the city of Pensacola, 
Escamblâ county, Fia. The bill is flled by Florida McGuire against the 
Pensacola City Company and 47 other défendants. Two of the défendants — 
the Pensacola City Company and the Pensacola & Atlantic Railroad Company 
— are corporations chartered under the laws of Florida. The other défend- 
ants are ail citizens of Florida, with the exception of Charles H. Edgar and 
Henry Knowles, who are citizens of the state of New York, and Clarence 
Knowles, who Is a citizen of Georgia. It ls alleged in the bill that the land 
in question was granted by the Spanish crown, in 1806, to Gabriel Rivas, who 
died intestate in 1822. The averments then show that the complainant is a 
descendant of Gabriel Rivas, and an heir at law of a one-fourth undivided ln- 
terest in the lands. Thé lands remained in the constructive possession of the 
heirs of Gabriel Rivas untll the year 1869, when Albert V. Caro, one of his 
heirs, in behalf of himself and the other heirs, took actual possession of the 
land; and it is alleged that he still lives on a portion of the tract. He is not 
made a party to the suit The land has on it a number of houses and other 
improvements, with orchards and gardens, and its value exceeds $50,000. 
It is alleged that the Pensacola Company, acting through one William O. Cooke. 
in company wlth about 50 men, foreibly entered on the lands, and proceeded 
to eut down the trees, open and lay out streets, and then left the lands; 
that said Cooke, wlth about 50 men, in July, 1870, again took possession of 
the land, and undertook to constrùct a fence thereon; and that Albert V. Caro 
broke down the fence, and regained possession of the land. It is alleged that 
by judicial proceedings in the state courts of Florida the défendants obtained 
possession of the lands; that the judgments rendered by said state courts are 
void by reason of the fact that the judge rendering the judgment was con- 
nected with the corporation which was plaintlff, and was connected by affinity 
with some of the parties to the suit. It is not alleged that Florida McGuire, 
the complainant, was a party to thèse suits. Fraudulent combinations and 
conspiracies between the défendants are alleged. It is not alleged that the 
complainant is in possession of the land. It is alleged that a receiver ap- 
pointed by the state court has taken possession of the land, or a part of it, 
and has compelled tenants: thereon to attorn to him, and has foreibly and 
fraudulently driven off other tenants from the property, and converted it to 
his own use for the benefit of the Pensacola City Company and the other 
défendants; and that other défendants, who are named, are "among the prés- 
ent possessors of said tract, or a portion thereof , ail claiming under the 
Pensacola City Company." In the thirtieth paragraph of the bill it is alleged 
that while the complainant, through her agents, was in possession of the land 
and its Improvements, the défendants "illegally wrested possession of the 
lands from the said heirs," excepting that portion of the land which is in pos- 
session of Albert V. Caro. The prayer ls for an injunction to restrain the 
défendants from disposing of or interfering with the lands, or from eutting 
any streets or trees on the lands, or committing any trespass thereon; that 
a receiver may be appointed to take possession of the land and collect the 
rents; that an account may be taken as to rents and profits; that the title to 
said property may be quleted, and that it be decreed what lnterest and title the 
complainant has in the lands; and that, the said tract be ascertained to 
bélong to the complainant, and be decreed to her, together with the rents 
and profits. The défendants demurred to the bill because the complainant has 
not made sùch a case as entitles her in a court of equity to any discovery or 
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relief î rom or against thèse défendants touching the matters contained In the 
bill, or any of such matters. The court sustained the demurrer, and dis- 
missed the bill, and the complainant appealed to this court, and assigna the 
decree as error. 

Louis P. Paquet, Simeon Belden, and Wolfe & Reese, for appellant 
Wm. A. Blount and A. 0. Blount, Jr., for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Suits in equity cannot be sustained in either of the courts of the 
United States where a plain, adéquate, and complète remedy may be 
had at law. Kev. St. U. S. § 723. This section of the judiciary act 
of 1789 was merely declaratory of existing law. The averments of 
the bill show that the complainant has the légal title to the land 
claimed, and that défendants hâve obtained possession by force, and 
are now in possession. This makes a plain case for an action of 
éjectaient. If thèse averments are true, — and on demurrer they are 
presumed to be true, — the appellant would be entitled to recover the 
land in ejectment. Under the seventh amendaient to the constitu- 
tion the défendants in possession hâve the constitutional right to a 
trial by jury. No statute of the state of Florida is cited as conferring 
equity jurisdiction on state courts in cases like this, and such statutes, 
if enacted, would not control the equity jurisdiction of the fédéral 
courts in a case where to enforce the statute would deprive a party 
of trial by jury. Scott v. Neely, 140 U. S. 106, 111, 11 Sup. Ct. 712, 35 
L. Ed. 358; Cates v. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 977, 37 L. 
Ed. 804. We do not understand the learned counsel for the appel- 
ants as disputing thèse propositions, but their contention is that the 
bill contains averments that take the case out of the influence of 
thèse well-settled raies. 

First, it is claimed that the court has jurisdiction to prevent a mul- 
tiplicity of suits. The fédéral courts, of course, hâve jurisdiction in 
equity, in proper cases, to prevent a multiplicity of suits. But there 
is nothing alleged in the bill to confer jurisdiction on that account. 
If the défendants are trespassers, having obtained possession by force 
and violence, as alleged, they may ail be joined as défendants in one 
action of ejectment. Gréer v. Mezes, 24 How. 268, 277, 16 L. Ed. 
661; Jackson v. Woods, 5 Johns. 278; Rowland v. Ladiga's Heirs, 
21 Ala. 9. But, even if a number of suits were required to settle the 
controversy as to the lands, each défendant would hâve the right to 
submit his claim of title and right to possession to a jury. Doggett 
v. Hart, 5 Fia. 215; Hughes v. Hannah, 39 Fia. 365, 22 South. 613; 
Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 L. Ed. 873. 

It is claimed that the court has jurisdiction in equity "to inquire 
into allégations of conspiracy, fraud, and violence." The fact that 
the défendants conspired to obtain possession of the land, or commit 
ted frauds and violence to obtain possession, the complainant having 
the légal title and the right to possession, does not confer jurisdiction 
in equity of a suit to recover the lands. Thèse wrongs on the part of 
the défendants do not prevent the plaintiff from recovering the lands 
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at law in ejectment. Such averments in a bill.to reeover reaî estate 
and its tents, brought bya plaintiff out of possession; and having the 
légal title against détendants in possession, do not conter jurisdiction 
in equity. Smyth v. Banking Co., 141 U. S. 656, 660, 661, 12 Sup. Ct 
US, S5 L. Ed. 891. The averments that thé défendants hold the 
lands under void judgments arewithout effect as conferring jurisdic- 
tion, bëcause the judgments eould as well be held void at law. 
Smythe v. Banking Co. (0. 0.) 34 Fed. 825; Lewis v. Cocks, 23 Wall. 
466; 469, 23 L. Ed. 70. , 

The third contention of the appellant is that the court has juris- 
diction "to quiet title from cloud now resting on it by acts of défend- 
ants." It is well settled that a plaintiff not in possession, having the 
légal title, cannot maintain a bill against défendants who are in pos- 
session to remove cloud from title. (Mon v. Smith, 18 How. 263, 15 
L, Ed. 393; Frost v. Spitley, 121 U. S. 552, 556^ 7 Sup. Ot. 1129, 30 
L. Ed. 1010; 17 Enc. PI. & Prac. 306; 5 Notes U. S. Eep. 572. 

Objection is made to the form of the demurrer interposed by the 
défendants. This question is immaterial. In Lewis v. Cocks, 23 
Wall. 466, 23 L. Ed. 70, the objection was not made by demurrer, plea, 
or answer, nor was it suggested by counsel, but the court sua sponte 
directed the dismissal of the bill. "It is the universal practice of 
courts Of equity," said Mr. Justice Swayne, "to dismiss the bill if it be 
grounded upon a mère légal title. In such case the adverse party has 
a constitutional right to a trial by jury." The decree of the circuit 
court should be amended so as to make the dismissal without préju- 
dice f o the rights of the plaintiff to sue at law as she is advised, and, 
as so amended, it is affirmed. 



EDWARD P. ALLIS CO. V. WITHLACOOCHEE LUMBER CO. et aL 

(Circuit Court of Appeals, Fifth Circuit. January 8, 1901.) 

No. 980. 

EqUITT— rPLBADING — AMBHDMENT— DlSCKETIOKAKY RuLING. 

Under equity rule 35, providing that if a demurrer be allowed the court 
may, An its dis*rretion, on motion of the plaintiff, allôw Wrn to amend his 
bill on Such terme as It deems reasonable, the question of amendment is 
largely m the discrétion of the court; and where demurrers were sus- 
taiiied to plaintiff'S entirè bill on May 31, 1899, and motion for leave to 
amend was not flled until September 7j 1899, and the bill, with amend- 
ments ênibodied, was not lodged with the clerk until January 6, 1900, 
there wa!s no abuse of discrétion in refusing leave to amend, though the 
amendment might hâve been a proper one, and the refusai was on the 
ground that it was Improper, and also that it was precluded by delay. 

Appeal from the Circuit Court of the United States for the Southern 
District of Flôrida. 

Herbert L. Anderson,, for appellant. 

Edmund F. 3J)unne and Eugène 0?I)unne ? for àppellees. 

Before PARDEEi McCOBMICKand SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This bjll in equity was flled in the cir- 
cuit court of the Fifth judicial district ; of the state of Florida, and 
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it is conceded that the case was properly removed to the circuit court 
of the United States for the Southern district of Florida. The suit 
was brought by the Edward P. Allis Company, a corporation organ- 
ized under the laws of Wisconsin, against the Withlacoochee Lumber 
Company, a corporation under the laws of New Jersey, and eight other 
défendants, one of whom was a citizen of the state of Florida, resid- 
ing in the Southern district. After the case was duly removed to the 
United States circuit court several of the défendants filed separate 
demurrers to the bill. Among those who demurred were the With- 
lacoochee Lumber Company, Henry S. Paul, and M. A. Shaw. The 
grounds of their separate demurrers were, in brief, that the bill was 
multifarious, that there was a misjoinder of parties défendant, that 
the bill was without equity, and that the contract set up in the bill 
was void under the Florida statute of frauds. The court sustained 
ail of the demurrers. It is conceded in argument in this court that 
the bill was multifarious, and it is therefore admitted that the de- 
murrers on that ground were properly sustained. The only assign- 
ments of error, therefore, left for considération are those relating 
to the refusai of the court to allow the bill to be amended. To présent 
the question clearly, the dates of the several orders, motions, and 
decrees should be stated. On May 31, 1899, the demurrers were 
fully heard and sustained upon each and every ground of the de- 
murrers, and the demurring défendants allowed to recover costs, but 
the bill was not dismissed. It does not appear that àt this time the 
complainant asked leave to amend the bill. No suggestion as to an 
amendment appears in the record until September 7, 1899, when a 
motion was filed for leave to amend the original bill by dismissing 
it as to several of the défendants, and by making certain changes in 
the bill stated in the motion. It is not until January 6, 1900, that 
the bill with the aniendments formally embodied in it is lodged with 
the clerk of the court, to be filed if allowed on the hearing. On 
March 29, 1900, the counsel for the complainant made application to 
hâve the motion for leave to amend set down for hearing. The hear- 
ing was set for April 16, 1900. Afterwards, on May 10, 1900, the 
circuit court made an order refusing to allow the amendment, and 
dismissed the bill without préjudice. The learned judge in refusing 
the amendment called attention to the fact that the demurrer to the 
bill had been sustained May 31, 1899, and that the amendment offered 
was not presented for filing until January 6, 1900 ; that the bill was 
sworn to, while the offered amendment was unsworn, and that tbe 
allégations of the unsworn amendment differed materially from the 
averments of the sworn bill; and that the allégations of the amended 
bill, when considered in connection with the allégations of the orig- 
inal sworn bill, do not entitle the complainant to the relief prayed 
for. It is not necessary, we think, for us to consider thèse sugges- 
tions of the circuit court. 

Formerly the strict practice in equity did not allow the amend- 
ment of a bill after demurrer to the whole bill had been sustained. 
The sustaining of such demurrer put the case out of court, and it 
was ended. 1 Daniell, Ch. PI. & Prac. (4th Ed.) 597. This strict rule 
seems to hâve been somewhat relaxed in modem equity practice, but 
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it jyould not be useful to pursue the subject, as there is a written 
tinle that governs the practice in the fédéral courts. : Equity rule 35 
prîovjdes: that if the demurrer be aUowed: <'the court may in its dis- 
crfijtjion, upon motion of the plaintif:, aliow him ; to amend liis bill 
upon such terms as it shall deem reasonable." This rule does not 
conter on the complainant, after a demurrer is sustained to the entire 
bill, the right to amend. Bank t. Carpenter, 101 V- S. 567, 25 L. Ed. 
815. The question of the amendment is left in the discrétion of the 
court,-^a discrétion that should always be exercised to promote the 
ends of justice. In U. S. v. Atherton, 102 U. S. 372, 26 L. Ed. 213, 
Mr. Justice Miller, delivering the opinion of the court, said: 
- "Xhe right to amend after a demurrer ha$ been sustained must rest largely, 
If not wholly, in the discrétion of the court; and, while we are not prepared 
to hold that in no case wlll its action in the matter be reviewed hère, we hâve 
no hésitation in saying that the abuse of this discrétion must be made plain, 
to authorize us to do so." 

If we concède the complainant's contention that the amendment 
was one proper" to be allowed, we could not review and reverse the 
decree, if we could do so in any event, unlëss it was made plain that 
the court below had abused its discrétion. The rule quoted contem- 
plâtes that the bill should be amended "dpon the motion, of the plain- 
tiff." This motion should be made with reasonable promptness. 
Some of the cases lay down the rule so strictly "that the application 
to amend must be made as soon as the necessity of the amendment 
is discovered." Rodgers v. Rodgers, 1 Paige, 424. Hère the com- 
plainant ajlowed several months to elapse before moving to amend, 
and as many rttore before formally prësenting the proposed amend- 
ment. No évidence had beèn taken in the case. The bill was dis- 
missed without préjudice, and the complainant could hâve filed a new 
bill asserting ail rights that it proposed to assert by the amended 
bill. We flnd nothing in the case to indicate that there has been 
an abuse of the discrétion by the court in refusing to allow the amend- 
ment. The decree of the circuit court is affirmed. 



ROSS v. CITY OF POBTLAND et al. 
(Circuit Court, D. Oregon. January 16, 1901.) 

No. 2,650. 

1. Res Judicata. 

Judgment against complainant in a suit to enjoin sale of property on 
; an assessment ls a bar to a second suit for the same purpose, the validity 
of the assessment being attacked in both suits, though in the second 
suit it Is attacked on à new ground. 

2. Taxation— Validity of Àssbssmbnt— Lâches. 

After an assessment has been levied for seven years, lt is too late to 
question its validity by suit t» enjoin a threatened sale thereunder, though 
the sale is under a new process; the process being made necessary by 
the restreint, at suit; of complainant, of the sale attempted more than 
seven years before, and being but a mère continuation of what was then 
begun. 

E, B. Seabrook, Wm. A. Munly, and John K. Kollock, for plaintiff. 
J. M. Long, for défendants. 
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BELLINGER, District Judge. This is a suit to enjoin the city of 
Portland from selling certain lots upon which the Marquam Theater 
Building is situated, on an assessment for the improvement of Sixth 
street, upon the ground that the charter requiring the cost of such 
improvement to be assessed upon the abutting lots without référence 
to beneflts is oppressive and arbitrary, and therefore in violation of 
the fourteenth amendment to the constitution of the United States, 
prohibiting any state from taking property without due process of 
law. The plaintiff prays for a preliminary order restraining the 
threatened sale pending a final détermination in the cause. The im- 
provement in question was made, and the assessment complained of 
levied, in 1893. Under this assessment a levy was made at the time, 
and the property advertised for sale. Thereupon complainant's gran- 
tor, with others similarly situated, brought a suit in the state court 
to restrain the proposed sale, upon various grounds of objection to 
the validity of the proceedings, but not including the objection now 
made. Upon the final hearing in the state suprême court, the attor- 
neys for complainant attempted, for the first time, to raise this ques- 
tion; but inasmuch as it was not assigned as error on the appeal, 
and did not otherwise appear in the record, the court refused to con- 
sider it. The suprême court of the United States, in Village of Nor- 
wood v. Baker, 172 U. S. 269, 19 Sup. Ct. 187, 43 L. Ed. 443, décides, 
in effect, that a rule of assessment that arbitrarily places the burden 
of an improvement upon the abutting property by the front foot of 
such property, without any provision for a proper inquiry as to the 
spécial beneflts accruing from the improvement, is a taking of prop- 
erty without due process of law, and that in such a case, where it 
cannot be seen or known (the assessment being arbitrary, and no 
inquiry having been made to that end) that beneflts hâve resulted to 
the abutting property, the complainant is not required to tender any 
amount as a condition to relief. Assuming that this décision applies 
in a case like this, — a thing that does not admit of question, — never- 
theless the application for a preliminary injunction must be denied, 
because of the former adjudication of the same matter between the 
city and complainant's grantor, and because of complainant's lâches 
in bringing this suit. Where a party has a valid défense to an action, 
but fails to make it, he is concluded by the judgment rendered; and 
this rule applies "not only to points upon which the court was actually 
required to form an opinion and pronounce judgment, but to every 
point which properly belonged to the subject of the allégation, and 
which the parties, exercising reasonable diligence, might hâve brought 
forward at the time." 1 Herm. Estop. 548. The point or particular 
question upon which the décision in the former case was rendered 
does not affect the conclusiveness of the adjudication, where the claim 
or demand is the same. In the leading case of Cromwell v. Sac Co., 
94 U. S. 351, 24 L. Ed. 195, the action was upon certain county bonds, 
void as against the county, in the hands of parties who did not acquire 
them before maturity for value. It was held that the plaintiff was 
not estopped by a judgment against him in another action upon other 
bonds of the same issue, where he had not proved that he had given 
such value. Hère the second action was upon a différent claim or 
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demand, and so being, and the ppint or question actually litigated not 
b§i|ig the same, there was no estqppel. It is, of course, not ques- 
$Qned but that, if the secqnd action had been upon the same bonds 
as thoseinvolved in the former action, the plaintiff woui<j hâve been 
precluded, notwithstanding the fact that the point or question in 
litigatipn— the question of purchase for value before maturity — had 
not before been litigated. As to the former recovery in that case the 
court says: 

"It is a flnality as to the clalm or demand in controversy, concluding par- 
ties, and those in privity with them, noi only as to every matter which -was 
offered and received to sustain or defèàt the claim or demand, but as to any 
other admissible matter which might hâve been offered for that purpose. 
Thus, for example, a Judgment rendered upon a promissory note is conclusive 
as to the yalidity of the instrument and the amount due upon it, although 
it be subsëquently alleged that perfeçt défenses actually existed, of which 
no proof Was offered, such as forgery, want of considération, or payment." 

In ail cases where the claim or demand is the same the party is 
estopped, without référence to the identity of the point or question 
broûght forward in the two cases in support of such claim. In this 
case the former suit was to prevent the identical injury now com- 
plained of, and the ultimate question — the validity of the assessment — 
was then, as now, attacked. The new point in the case does not affect 
the flnality of the former adjudication. It is not open to a party to 
prosecute;as many suits for the same demand as he may hâve points 
to urge in,its support. The ruleof res judicata ought to be applied 
with strictness, especially in casçs like this, where the two suits are 
brought in différent jurisdictions. 

I am furthermore of the opinion that, where the alleged illégal as- 
sessment has been levied for a period of seven years, it is too late 
to question its validity in equity., It is said as to this that the threat- 
ened salejif,à.new swe r , Eut the new sale is under a process made 
necessary Jby, the restreint, at the suit of complainant's grantor, of 
the sale a|temjjted more than seven years ago, and is a mère con- 
tinuation of w^iat was then begun. The application for a prelimiuary 
réstraining; order is dëhied. 



WESTE^KT IJNÎQN TEL. CO. et al y. AMERICAN BELL TEL. CO. 
(Circuit Court, I>. Massachusetts. December 21, 1900.) 

' ;'"; ; ./" i ' No. 949. 

1 Refbrenob-^Effbct pi- FlNDINGS. 

Where by consent of parties a case^ls referred to a master to hear and 
décide the Issues and: report his flndings both of fact and of lavv, such 
flndings are to 1 be taïMas presumptively correct, and will not be dis- 
turbed uhless for manifest- error in< the considération given to the évi- 
dence, or in .the application ot the la w. 

&., CONTBACTS^-CONSTBUCTION^-EVIP.EirCBl V0 Explain Meaning of Languaqe 

UsED. .; ; : . . , r . 

Where the language of a written dontract is capable of two interpré- 
tations, and doubt exists as tb its true meaning, évidence of previous 
negotiatlons and of surrounding facts and circumstances relating to the 
subject-matter of the contract is admissible in order to reach an inter- 
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pretation in accordance with the understanding of the parties at the time 
the contract was made. 

8. Same— Construction— Rentals or Royalties feom Téléphones. 

Plaintiffs and défendant, each ot whom owned patents relating to télé- 
phones, which were in litigation between them, made a settlement, and 
entered into a contract by which défendant was granted an exclusive 
license to use ail the patents of plaintiffs, and agreed to pay them upon 
ail téléphones used in the United States under license from it, "express or 
implied, unless expressly excepted, a royalty or bonus of twenty per cent, 
of ail rentals or royalties actually received or rated as paid, in accordance 
with the provisions of this contract, from licenses or leases for speaking 
téléphones, exclusive of call bells, batteries, wires, and other appliances, 
or services furnished or performed." The contract stated the then recog- 
nized "standard" annual rentals or royalties for each téléphone, which 
was subject to commissions, and provided the commissions which might be 
paid therefrom, and the minimum rentals which might be chargea, 
without a spécial agreement of the parties. It required défendant to 
keep accounts of the number of téléphones manufactured, licensed, and 
put out for use, and of the rentals received and commissions paid, and 
provided that, where exchanges were conducted by défendant or other 
corporations in which it was interested, the usual rentals on the télé- 
phones used should be "rated as paid," within the meaning of the con- 
tract. Subsequently défendant adopted the plan of selling a perpétuai 
license to use its instruments in a certain territory to a local company, 
taking in payment stock of the company; and in such cases the company 
paid the usual rentals on the téléphones used, less the usual commissions. 
Bdd, that the term "rentals or royalties," used in the contract, did not 
include the gênerai profits which défendant might make from the monop- 
oly given by its patents, either by conducting exchanges itself, or from 
licenses granted to others therefor, but was intended to cover only rentals 
from instruments, as specified and defined in the contract, which by the 
recognized custom were rented, and not sold, and that défendant was nût 
entitled to any portion of the stock received from the sale of such licenses. 

In Equity. Où exceptions to master's report. 

John F. Dillon, Josiah H. Benton, Jr., and Rush Taggart, for com- 
plainants. 

Richard Olney, John C. Gray, and Charles H. Swan, for défendant. 

COLT, Circuit Judge. Under a contract dated November 10, 1879, 
the défendant, then known as the National Bell Téléphone Company, 
agreed to pay to the plaintiffs, represented by the Western Union 
Telegraph Company, 20 per cent, of ail rentals or royalties received 
from licenses for téléphones in the United States. The Bell Com- 
pany issued licenses to sundry corporations, and received, in addi- 
tion to the annual rentals for téléphones, 35 per cent, of the capital 
stock of thèse corporations. The plaintiffs claim that this stock 
was "rentals or royalties," within the meaning* of the contract, and 
that they are entitled to 20 per cent, of the stock and the dividends 
declared thereon. The défendant maintains that the "rentals or roy- 
alties" mentioned in the contract are the standard annual rentals, 
less commissions, and nothing more; that it had the exclusive right 
under the contract to carry on the exchange business and to receive 
the profits, or to license another corporation to carry it on, receiv- 
ing from such licensee a share of the profits; that this stock, in other 
words, merely represents the outcome of the mode adopted for real- 
izing its share of the profits of the exchange business. The case was 
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rëferred to a master, who found in favor of the défendant. The 
présent hearjng was had on the plaintiffs' exceptions to the master 's 
report. The order of référence was as follows: 

"And now, to 'wlt, May 28, 1886, Upon agrëement o£ parties flled, it is 
ordered that the above-named cause be rëferred to Hon. John Lowell, as 
master, to hear the parties and report the faets, with such part of the testi- 
mony as either party shall request, and bis rulings on any question of law 
arising in the case." 

The report was flled August 11, 1891. On November 29, 1897, 
the exceptions were filéd; the tltne for flling having been extended 
by agrëement of parties. The master made certain ûndings of f act 
and rulings of law, 

Where parties consent to the référence of a case to a master to 
hear and décide the issues and report his findings, both of fact and 
of law, sûch findings are to be taken as presumptively correct, and 
will hot be disturbed unless for manifest error in the considération 
given to the évidence, or in the application of the law. Kimberly 
v. Arms, 129 U. S. 512, 524, 9 Sup. Ct. 355, 32 L. Ed. 764; Davis v. 
Schwartz, 155 U. S. 631, 636, 687, 15 Sup. Ct. 237, 39 L. Ed. 289; 
Crawford v. Neal, 144 V. S. 585, 596, 12 Sup. Ct. 759, 36 L. Ed. 552; 
Furrer v. Ferris, 145 U; S. 132, 134, 12 Sup. Ct. 812, 36 L. Ed. 649; 
Schwartz v. Duss (C. C. A.) 103 Fed. 561, 565. 

The plaintiffs hâve conffcned their oral and printed arguments 
mainly to the discussion of the fondamental question on which the 
case turns. This question is raised by several exceptions, which 
differ in form of statement. As bearing on the main question, the 
exception to the ruling of the master admitting évidence of the pre- 
vious negotiations between the parties to the contract has also been 
discussed. I shall limit the considération of the exceptions to thèse 
two questions. 

Article 1 of the contract déclares: 

The défendant "shall pay to thé" plaintiffs "upon ail téléphones used In 
the United States, under any license from the" défendant, "express or implied, 
unless expressly excepted, a royalty or bonus of twenty per cent, of ail rentals 
or royalties actually received or rated as paid in aceordance with the provisions 
of thls contract, from licensés or leaSes for speaking téléphones, exclusive of 
call bells, batteries, wlres, ; and other appllances. Or services furnished or per- 
formed." 

The controyersy turns upon the interprétation of the words "rent- 
als or royalties" in this provision. The défendant contended before 
the master that thèse words had référence to the standard annual 
rentals for téléphones, and did not include profits derived from the 
exchange business. In support of this contention the défendant 
relied — First, upon the contract; and, second, upon évidence of the 
previous course of business, the negotiations and correspondence 
between the parties, and prior drafts of the contract. The master, 
against the objection of the plaintiffs, admitted this évidence, not 
to vary the terms of the contract, but to explain the sensé in which 
the language was used. If the contract had been limited to the 
above provision in article 1, with the words "or rated as paid in 
aceordance with the provisions of this contract" omittéd, it might 
hâve been argued with much force that the meaning of "rentals or 
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royalties" is plain and admits of but one interprétation, and that 
it covers everything in the nature of rental or royalty which was re- 
ceived from any license for téléphones by the Bell Company. But, 
reading the whole of this provision in connection with the provi- 
sions which follow, the most that the plaintiffs can fairly claim is 
that the case présents a contract which is capable of two interpréta- 
tions. This being true, it was clearly proper for the master to ad- 
mit évidence of previous negotiations and surrounding facts and cir- 
cumstances relating to the subject-matter of the contract, in order 
to reach an interprétation of the language used in accordance with 
the understanding of the parties at the time the contract was en- 
tered into. That such évidence is admissible where a contract is 
capable of two interprétations and a doubt exista as to the true 
meaning is well established. Nash v. Towne, 5 Wall. 689, 699, 18 
L. Ed. 527; Canal Co. v. Hill, 15 Wall. 94, 100, 21 L. Ed. 64; Moran 
v. Prather, 23 Wall. 492, 501, 23 L. Ed. 121; Reed v. Insurance Co., 
95 U. S. 23, 30, 24 L. Ed. 348; Brawley v. U. S., 96 U. S. 168, 173, 
24 L. Ed. 622; Merriam v. U. S., 107 U. S. 437, 441, 2 Sup. Ct. 536, 27 
L. Ed. 530; Eailway Co. v. Jurey, 111 U. S. 584, 592, 4 Sup. Ct. 566, 28 
L. Ed. 527; Knox Co. v. Mnth Nat. Bank, 147 U. S. 91, 99, 13 Sup. Ct. 
267, 37 L. Ed. 93; Sargent v. Adams, 3 Gray, 72; Stoops v. Smith, 100 
Mass. 63, 66; Fuller v. Miller, 105 Mass. 103; Keller v. Webb, 125 
Mass. 88, 89; Bassett v. Rogers, 162 Mass. .47, 51, 37 N. E. 772; 
Machine Co. v. Graffam, 156 Mass. 415, 31 N. E. 485. 

Upon the fundamental question in the case, — whether "rentals or 
royalties," in article 1, include exchange profits, or refer only to 
standard annual rentals for téléphones, — the master ruled substan- 
tially as follows: The "rentals and royalties" which are to be di- 
vided between the parties are certain annual sums, which are def- 
initely fixed in the contract, with a certain latitude for increase or 
diminution. The word "royalty," in this contract, is used inter- 
changeably with "rental," and cannot be construed to mean any- 
thing other than rental. The exclusive right to do an exchango 
business was left with the défendant, and this cannot be construed 
as anything less than the right to the profits of the business, whether 
carried on alone or jointly with others. The previous Ormes con- 
tract made by the parties to this suit was the basis of the présent 
contract. The Ormes contract contemplâtes that the défendant, in 
any one of several contingencies, will carry on exchanges, or author- 
ize them to be carried on, and that it will then pay one dollar (with 
a minimum of 7B /ioo) for each téléphone to the plaintiffs, and noth- 
ing more. The meaning of the contract of November 10, 1879, ap- 
pears to be the same. The défendant might hâve obtained larger 
rentals for its téléphones used in some, or perhaps in ail, of the ex- 
changes in question, if it had chosen to charge them. They would, 
however, hâve varied with each exchange according to the size of 
the city, and other circumstances which would affect the probability 
of profit to the exchange company. The contract contemplâtes a 
regular standard rental, as the rental or royalty in which the plain- 
tiffs are to share, substantially alike for each class of business, and 
not to vary with the value of the use in particular cases. By the 
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tioktv&Ht the défendant clearly" %aâ thè exclusive right to carry on 
thé, ëichahge business alone or 1 jpiritly with othèrs, and to receive 
its profits, payingto thé plaintiffs 20 per cent, of the stated rentals. 
Tllë défendant consîd^ed thàt'ft waseeîling its exclusive right to 
carry on the business, ànd that, in whatëvér way the value of this 
right Was realized, it was the exclusive ôwner of it. To the rulings 
of the inaster the twénty-eighth exception fairly présents the vital 
question in the casé: ! ; £ 

"Bécausé' the master raies and flnds that by the contract of November 10, 
1879, thé : défendant 'clëârly had the exclusive right to carry oh the exchange 
business aîoné'or jointly with otherS, andto receivè its profits, paying to the 
plaintiffiSi ttwenty per cent, of thestated rentals,' and that when it did not 
carry on such business alqne, but^ licensed, anpther corporation to carry it on, 
receivihg ' fâi such Ucerise a share of thé profits, without putting into the 
business àhything but the license to. use the téléphones, such shares of the 
profits aïë not to be considered as tfentals or royalties from lieenses or leases 
for téléphones, twenty per cent. of'wnlch Isiby thé ternis of "the contract to 
be paid to the plaintiffs, whereaS' the master should hâve fpund and ruled 
that such share of thé profits is 'rental or royalty' for the use of téléphones, 
within the tnèaning of the contract, and that the plaintiffs are entitled by the 
ternis of the contract to twenty per cent thereof." 

To this exception may be addedthe twentieth: 

"Because the inaster found that the 'rentals and royalties,? twenty per cent 
of which t|ie contract of November 10, 1879, requlred to be paid by the de- 
fendant to ''thé plaintiffs^ -'are certain annual sums, whichrare definitely fixed 
in the contract, With a certain latitude for increase oiï diminution,' and that 
the word 'royalty,' as used in the contract 'is used interchangeably with 
'rental,' and , jpannot be construéd to mean anythlng other than 'rental,' whereas 
the master should hâve found that the word 'royalty,' as used in said con- 
tract, means Whatevér compensation or return the défendant Company might 
receive for thé use of thé téléphoné patents, whether in the spécifie form of 
rental or iàany other form." <>• ' 

Préviens to November, 1879, the .plaintiffs and défendant were 
rivais and competitors in the business of téléphonie communication 
in this couhtry. ; Togethër they controllèd the entire business. Each 
pàrty claimed the 1 right \df exclusive cbntrol undër its own patents, 
and as à résuit they $ërts ëngaged in à long and expensive litiga- 
tion. Thé Wèètèrri Uifton Company, also controllèd, to a large ëx- 
tént, the bùsfhëss bf télégraphie Communication in the United States, 
and it wàs/ jfli^ôrtant ïô jirotect that interest. î>uring the progress 
of the litigfitiôil thé coùnsel for the wë^terp, Union Company a.d- 
vised hip çîiint' that Bell ,wai thé flrsj; ïn%htpr of the teiephone. 
This lëd tô ^gBtiations fetîveen thé parties which términated in the 
contract, of Novembét 10, iè79. Thé nêjgptiations extended over a 
périod of mQn^n^jàp'd werë conductéd l)y principals and counsel of 
ac&howiedged 1 sâll and' expérience, wWrecognized the importance 
and màgnituiîé 6f the interests involved. The coniiàct was the out- 
come of numerous dràfts, with amerwinlënts, altérations, and conces- 
siops on both'sifles. It coyers 28 printéd pages of thé record. It is 
ëlâboratë îrj J its provisions, minute îp détail, a,nd drawn with the 
gréatest, léàtë ^nd délibération. It dç:ftnés the c'ontrjact meaning of 
"telëphone^^ 1 "rentals or royalties," ''standard rates*' of rentals, under 
licenses in' f né' Ûnitëd States, and' "profit" on téléphones sold for 
ëxport. It deàlk with what constituted the téléphoné business in 



WESTEKN UNION TEL. CO. V. AMERICAN BELL TEL. CO. 689 

ail its complex ramifications, as then carried ob by the plaintiffs and 
défendant. It transfers, for a considération, that business to the 
défendant, and secures to the plaintiffs the telegraph business. By 
making an absolute and complète transfer of the entire business to 
the défendant, and providing a simple method of accounting, in the 
form of a "royalty or bonus" to be paid on each téléphone instru- 
ment licensed at home or sold abroad, the parties found a satisfac- 
tory solution of the most important question in the complex and 
difficult problem of the adjustment of their affairs. There has been 
no change in the téléphone business or in the manner of conduct- 
ing it since the date of the contract, except in two particulars : 
(1) A large increase in the exchange business, and consequently in the 
profits derived therefrom; and (2) in the gênerai adoption by the de- 
fendant of the plan of granting permanent or perpétuai exclusive 
licenses in place of exclusive licenses for a limited time, — generally 
five years, — with the privilège of taking the plant at cost at the end 
of that time, as a mode of realizing profits from the exchange busi- 
ness. 

The flrst Bell patent was granted in 1876, and the défendant be- 
gan business the following year. It flrst leased téléphone instru- 
ments directly to customers at annual rentals, but soon adopted the 
plan of allotting specified territory to individuals or companies who 
were to furnish customers with téléphones supplied by the défendant 
at a fixed "annual rental." Thèse "agents" were paid by a commis- 
sion on the rentals. They were to construct and furnish lines, re- 
taining such profits as they might realize. As the business devel- 
oped it wâs found that the exchange System afforded an important 
and profitable use for téléphones. Becognizing this, the défendant 
began to make licenses for a limited term (generally five years) to 
local companies, who were to build exchanges and to retain ail the 
profits of the exchange business, reserving, however, to itself the 
right to take the plant at a fair valuation, not exceeding actual cost, 
at the end of the term. Previous to November 10, 1879, the de- 
fendant made 185 territorial contracts. Some were for private fines, 
but the larger number were for exchanges. By thèse contracts the 
défendant gave a license to use téléphones for district or exchange 
purposes in a certain territory at the regular rental fixed from time 
to time, less certain commissions, and further agreed not to license 
any other persons to use téléphones for such purposes in such ter- 
ritory. The licensee agreed to pay the rentals to build and equip télé- 
phone lines, and to establish exchanges and district Systems sutfi- 
cient for the wants of the community within said territory. TJpon 
the termination of the agreement the défendant might take posses- 
sion of the property and purchase the same at a fair valuatioD, to 
be determined by arbitration or otherwise, not exceeding actual 
cost. Included in the 185 contracts there were three spécial con- 
tracts,— the New York contract, the Philadelphia contract, and the 
Ormes contract. By the flrst two, which are similar in terms, the 
défendant agreed to transfer the exclusive right to use and rent 
téléphones at the annual rental of $10, less commissions, and the 
licensees agreed to pay the rentals, and in addition a certain por- 
105 F.-44 
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tion oî their capital stock. Thèse contracts are significant^ as show- 
ing that in two importât instances thé défendant had adopted the 
practiee, where permanent liçenses were r given, of receiying shares 
of stock from its licensees in addition to annual rentals. There ia 
évidence that the plain^ffs had knowledge of thèse contracts. It 
was nèver suggested tfcttJ" 8 stock was "rental," or in lieu of 
"rental." The third spécial) contract deserves notice, as it was the 
basis of the contract in suit. This was a tripartite, agreement be- 
tween the plaintiff s, the , défendant, an$ fine Ormes, by which' the 
plaintiffs withdrew from the téléphone business in a large territory, 
and reçeâyed. $1 on each téléphone instrument used in exchanges 
or on Connecting lines, and, subject to this payaient, ail the profits 
of the business belonged to the défendant or its licensee, Ormes. 
The défendant granted to Qrmes an exclusive license to carry on the 
exchange business in seven states. It was to receive the regular 
rentals for téléphones, less certain commissions. : The licensee was 
to establish exchanges, and the défendant was to grant to each ex- 
change the exclusive right to the business of its district. The de- 
fendant rese^ved the right to establish an exchange in any place 
where noue had, been established withih-15 montas* ànji *-° connect 
exchanges. At the end of 10 years, if no agreement for a continu- 
ance of the contract was made, the défendant would, pay the value 
of the exçhauges as determined, without considération for téléphone 
franchises,. The plaintiffs were to receive from Ormes^'a bonus of 
one dollar perannum" (with a minimum of 75 cents) "on each télé- 
phone reatêd or used by hjtm." This bonus was, also to be paid by 
the défendant on téléphones jn, any exchange or on any Connecting 
line established by it. ;After the license ter minated, if the business 
was carried on by thev^efendant, the bonus of $1 was to continue 
to be paid to the plaintifs by the défendant. It is very significant 
that the contract in suit folîows the gênerai Unes of the Ormes con- 
tract. At the date of the contract in suit the défendant owned ex- 
changes established in JBoston, Lowell, Worcester, and Chicago. 
When the défendant owned the exchange, it charged itself the an- 
nual rentals> precisely as it did to strangers. BefSre November 10, 
1879, the défendant carried on the exchauge business in three ways: 
By itself, i as in Boston and Chicago; by short-thne liçenses, under 
which it receifed a reguiar rental of ;$10, less commissions, on 
each téléphone instrument, with the right to buy the plant at cost 
at the expiratipnof thelicense; by perpétuai liçenses in, two cases, 
under which the défendant received the regular annual rental of 
$10 on each téléphone instrument, and a share in the licensees' cap- 
ital stock. 

The course of business of the plaintiffs, and the contracts they 
made, show the same recognized distinction betwe^n "rental of télé- 
phones" and profits of the exchange business. Three of the plain- 
tiffs; by a contract entered into December 22, 1877, were associated 
together in the téléphone business. The American Speaking Télé- 
phone Company owned what were known as the "Western Union 
Patents," and received schedule annual rentals for téléphones put 
out. The Gold & Stock Telegraph Company leased the instruments,' 
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built the lines, and established exchanges. The Western Union 
Company also established exchanges. On March 13. 1879, the com- 
mittee on "téléphone rentals" of the American Speaking Téléphone 
Company voted to approve "a new list of rentals." Then follows 
a schedule beginning as follows: 

Jan. 1, 1879. 

Eental Per Annum, Including 

Commission. 

Single Duplex Téléphone $10 00 

In combination with another téléphone or for interior use 5 00 

The course of business is stated in the déposition by Mr. Taylor, 
auditor of the Gold & Stock Telegraph Company: 

"Int. 34. I understand when the Gold & Stock or the "Western Union fur- 
nished téléphones, under those and similar contracts, to any of the eustomers 
where they built lines,— the American Speaking received a certain sum per 
year on each téléphone, according to the schedules already put in,— and that 
the rest of the money paid by the purchaser went to the Gold & Stock or the 
Western Union, respectively; they paying the expenses of the lines, mainte- 
nance, and so forth. Was that the regular course of business? Ans. That is 
substantially correct" 

On July 17, 1879, the executive committee of the Gold & Stock 
Telegraph Company voted as follows: 

"That thls company waive any right it may hâve as against the Western 
Union Company to the exclusive control and profits of the business of télé- 
phone exchanges as a species of private lines under the contract between the 
Western Union Telegraph Company and this company, * * * and, in 
considération of the profits accruing to this company for the rental of télé- 
phones for the greater part of such exchanges, do hereby consent and approve 
their establishment, purchase, ownership, and opération by the Western 
Union Telegraph Company." 

It thus appears that the distinction between "rental of téléphones" 
and "profits of the business of téléphone exchanges" was as well 
known and established in the téléphone business as carried on by 
the plaintiffs as by the défendant. It was a universal distinction, 
which entered into every contract, and it will be seen that the ac- 
counting under the contract in suit is founded upon this same dis- 
tinction. 

The previous negotiations between the parties also throw light 
upon this gênerai scheme of the contract. They were begun by the 
advice of Mr. Gifford, counsel for the plaintiffs during the progress 
of a suit brought by the défendant against Dowd, which was de- 
fended by the Western Union Company. Mr. Gifford states in his 
testimony: 

"A very vlgorous défense was made by the Western Union Company, and 
testimony of great length and at great expense was taken in support of the 
answer. - After the testimony was elosed, or substantially closed, ou both 
sides, I was convlnced that Bell was the first inventor of the téléphone, and 
that the défendant Dowd had infringed said Bell's patent by the use of télé- 
phones in which carbon transmitters and microphones were éléments, and 
that none of the défenses which had been set up could prevail against him; 
and I advised the Western Union Company to that effect, and that the best 
policy for them was to inake some settlement with the complainants." 

The negotiations which followed Mr. Gifford's advice show — First, 
that the plan looking to the formation of a company in which there 
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shouîd be a division of stock, acd as a conséquence a, division of 
ail profits, exchange or otherwise, failed, after months of effort; 
and, second, that the "new basià" of a,, rpyalty or bonus of 20 per 
cent, ©f the annual rentals of àll téléphones, which, was flnally 
adoptëd, was f urnished by the Ormes cqnjract of Augùst 26, 1879, 
which was made while the negotiations were pending, and after the 
plan of a division of stock in a new company had proved unsuc- 
cessful. Mr. Forbes, the président of the défendant company, states 
in his testimony: 

"Durjng the entire sprîng of 1879 negotiations were In progress for a settle- 
ment oï the eontest betwéen the Western Union Telegraph Company and its 
associâtes and the National Bell Téléphone Company, and those negotiations 
for a iramber of months (during the entire spring of that year, I should say) 
looked'tfl ttie formation of a company * in wlilch a division of stock should be 
made, part to each contestant. Those negotiations continued until the mid- 
summer of 1879, when it was found that no agreement could be reached 
upon any sticn basis as that." 

Mr. Forbes further testiftes: 

"Àtihe time the negotiations failed tb niake a settlemept oh the plan of a 
division of stock, the question of the patents was referred to counsel, Mr. 
Çrifford ftnfl, Mr. Chauncey Smith, to see if they could reach any conclusion 
as to their merits, which we could use as a basis for settlement; and while 
they were engagea upon that work in the summer of 1879 (I should say in 
August, 1879) a man named Ormes, who'held a license from the Bell Télé- 
phone Company to operate their patents in the seven seaboard states (the 
seven Southern states àlong the seaboard)* Made an arrangement, subject to 
our approval, with the Western Union, topaythèm one dollar a year upon each 
téléphone that he USed in that territory; they agreeing to withdraw wholly 
from that fleld. * * * About the time that the Ormes negotiation had 
been conclufled, Mr. Chauncey Smith and I met Dr. Gréen and Mr. Gifford, 
the counsel for the Western Union Telegraph Company, ât Dr. Green's office 
in New York, and there was a gênerai discussion of the situation between the 
parties, in'the course of 'wnichthis settlement (which wâs, by tlie way, for 
ten yeârsj With Ormes rot thé seven seaboard states was mentioned; and 
the suggestion was made whether that would not be a good basis* for a settle- 
ment for , the rest of the çountry, to wniehr Mr. Gifford immediately expressed 
his opinipp' that lt would| and. it led to . a discussion as to- the possibility of 
coming tôan 1 agreement'npbnsnbstantiaïly glmilar terms for the entire coun- 
tryi That fe the "new basis? that Dp. Grèèn refera to. He was not prepared 
to aet upon that at that time. He had to bring the suggestion to the attention 
©f his associâtes, and ï, came, rback to Boston. That was the basis which 
was referred to in his cor*espon<jence, apd which led to the renewal of negotia 1 
tiens, and flnally to the conclusion 6f the Novëmber lOth contract" 

'. ,' -.,, V..: .■: ' -nti-r:,;-; [■(>.: ■:■-! . ■'!.■..• 

On September 1> 1879>; IPir. Green, président of the Western Union 
Company, wrote to M^ 'Forbes: 

"I sent telegrams, and had everyone on the lookont for Dr. White, whom I 
learned was spmewhere in, the White Mountains with his family, but did not 
hear;from hini tlll ïfridây jnprnlng, when heturned up at Newport. He stop- 
ped for a few nUnutes on Saturday, and when I presented the new basis to 
his considération ne appearéd unf&vorably impressed with it, and thought it 
too mueh asnrrender. I tbld him I did not so conslder It, and he flnally 
promised to think It over and rëturn here ; Tuesday morning. If this basis 
be entertained, there are Jncidental questions that will need to be disposed of, 
as part of it." 

On September 3d Dr; Green again wrote to Mr. Forbes: 

"After an all-day's : conférence wlth our téléphonie committee yesterday, 
• * * we reached the conclusion that, If the other matters referred to can 
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be satisfaetorily adjusted, we would assent to a settlement on the basis of a 
royalty or bonus for our patent rights and good will in the business,— the roy- 
alty to be twenty per cent, ot' the annual rentals of ail téléphones, less com- 
missions paid for placing them, whieh bonus shall not be less than one dollar 
per téléphone per annum, except for téléphones used in houses, and for re- 
duced rates under pressure of compétition, as provided in the Ormes contact, 
in which cases we shall receive a royalty or bonus of not less than seventy-five 
cents each per annum." 

On September 13th Dr. Green wrote to Mr. Forbes with respect to 
a draft agreement: 

"Your first stipulation is: 'The party of thé second part is to pay to the 
party of the first part twenty per cent, of ail annual rentals received from 
téléphones, and also of ail proceeds of sales of téléphones, commissions on 
rentals, or proceeds paid to agents being first deducted.' * * * With ail 
this, I hâve been unable to see how we can be secured in the percentage of 
revenue from the business that we bargained for without stipulating for a 
minimum on each instrument, or a minimum rental below which they shall 
not be placed without oar consent. I agrée that it will be more your interest 
to maintain larger returns for the instruments used than ours. And it was 
that that made me hastily and inconsiderately yield the point at one time; 
but there are so many ways in which you may get large returns otherwise 
than by rentals that our several executive committees, ail of which hâve had 
sessions since, strenuously object to putting the whole matter out of our 
hands, with no security as to what may accrue to us under the opération of 
the contract. And, the more I hâve studied the subject, the more I am satis- 
fied that we must insist upon it. If expérience in the business should demon- 
strate that a larger revenue could be derived from rentals at three dollars per 
annum than at six dollars per annum, we should be more ready to consent to 
it than your party, because on your side it would bring no corresponding ré- 
duction in the manufacturing account. I can see no reason, therefore, why 
you should not assent to a minimum priée at which téléphones should be 
rented, unless the price be reduced by the consent of both parties. * • * 
The stipulation to pay twenty per cent, of the légal expenses in defending the 
patent rights is substantially as agreed." 

The basis of settlement which was satisfactory to Dr. Green and 
those he represented, as appears by his letter of September 3d, is 
the same as we find in the contract subsequently made. That basis, 
as stated by him, was a "royalty or bonus"; "the royalty to be 
twenty per cent, of the annual rentals of ail téléphones, less com- 
missions paid for placing them." The référence in this letter to 
the Ormes contract shows its close connection with the contract in 
suit. This whole correspondence makes the meaning of the contract 
clear and unmistakable, if any doubt can possibly arise after care- 
fully reading its provisions. It is also signiâcant that in several 
of the earlier drafts of the contract there are words or expressions 
which might afford some basis for the plaintiffs' claim. But ail ex- 
pressions of this character were stricken out, and do not appear in 
the contract as flnally agreed upon. The main provisions of the con- 
tract are as follows: 

By article 1: 

(1) The défendant "shall pay to the" plaintiffs "upon ail téléphones used in 
the United States, under any license from the" défendant, "express or implied, 
unless expressly excepted, a royalty or bonus of twenty per cent, of ail rentals 
or royalties actually received or rated as paid in accordance with the provi- 
sions of this contract, from licenses or leases for speaking téléphones (exclu- 
sive of call bells, batteries, wires, and other appliances, or services furnished 
or performed). The rentals or royalties upon which said royalty or' bonus to 
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bé pald to the" plaintiffs; "ls to be reekoned shall; for that purpose, bé aseer- 
tatned by deducting from the gross rental or royalty received or rated as here- 
inaftei declaréd, the commissions and allowances herein provided for. (2) 
The royalty or bonus to be pald on téléphones made In the United States solely 
for expert, and not llcensed for use in the United States, shall be twenty per 
cent of the net profit aetually derived by the" défendant "in their manufac- 
turé and sale above the cost of such manufacture, not including any part 
of the gênerai expense of the" défendant "as part of such cost, and not includ- 
ing In the manufacturera profit any enhancement of price fairly due to the 
fact that thé" défendant "bblds Or in any wày Controls a monopoly of the use 
of such téléphones in any foreign country other than Canada, if such case 
shall exist: provided, however, that, where the" défendant "shall be in any 
way intërested In the purchase or use of such téléphones in such foreign coun- 
try, it shall be at the option of the" plaintiffs "to requlre an accounting for 
ail téléphones so exported as if sold at a fixed profit of thirty-three and one 
third per cent, upon the cost of manufacture. (3) Allowance shall be made 
for rentaljs or royalties wltfch cannot be collected, and for usual and reason- 
able deadhead or free privilèges," 

Article 2 déclares: 

"Coneérning the sum whlcn isi to be taken as the gross rental or royalty for 
the purposè of the precedihg article,, it is declared and agreed: (1) The word 
'téléphone,' as used in this cohfract, refers to an instrument for electrically 
transmitting or xecelvlng âppculàte speech, and is understood to mean either 
a transmitting, instrument Incapable of use as à receiver, a reçeîving instru- 
ment incapable of use as a transinitter, or an Instrument capable of being 
used both as a- transmitter àaa receiver. (2) Ten dollars per annum for each 
téléphone- where only one is used at a termina? or station, and flfteen dollars 
per annum, for a pair of téléphones composedof an instrument, used for send- 
ing and another instrument used for receiving, used at one terminal or sta- 
tion, are recognized as the présent standard rates of gross rentals or royalties; 
and the" défendant "may change them, subject to the qualifications of sec- 
tions 4 and 5 of this article, but not otherwise. (3) Téléphones used on ex- 
changes or Unes owned in whole or part by the" défendant, "or by auxiliary 
corporations or organlzations In which it is intërested, or rénted together with 
Unes owned in whole or in part by it, or by auxiliary corporations or organiza- 
tions in whiçh it ls intërested, «hall be rated as paying to said" défendant 
"the said recognized standard rates, or such other rates as may hereafter 
be establishëd in accordahce with this contract for like uses by parties other 
than the" défendant, "or aùxilïâry corporations or organlzations in which it 
is intërested, less the commissions and allowances provided for by this con- 
tract; but, whenever the" défendant "ls or shall be intërested with others in 
the ownership of such exchanges or Unes, the annual rental or royalty aetually 
chargea to and received from the owners thereof for the use of the téléphones, 
Jf greater than the rates establishëd as aforesaid, shall be taken to be the 
gross rental for taie purpose oï ascertaining the stipulated bonus or royalty. 
(4) No rédaction from the said présent recognized standard rates which shall 
be made on téléphones used on exchanges or Unes owned in whole or in part 
by the" défendant, "or by auxiliary corporations or organlzations in which it 
is intërested, or rented together with Unes owned in whole or in part by it, 
or by auxiliary corporations ôr organlzations in which it is intërested, shall 
operate to reduce said royalty or bonus to bé paid to the" plaintiffs "below 
Ç1.00 per annum for each terminal single téléphone, and $1.80 per annum for 
eacb terminal pair, unless such réduction be made with the consent of the" 
plaintiffs, "or as provided in the following section." 

By article 3 the following commissions and allowances are to be 
made from the gross rentals: 

"On téléphones used in district or exchange Systems owned in whole or in 
part by the" défendant, "or by auxiliary corporations or organlzations in which 
it is intërested, an allowance or commission of thirty per cent. On télé- 
phones taken by the" plaintiffs "for private Unes," "or used by the" défend- 
ant "on its own Unes, or put out by it, by its own offleers or servants, for 
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any use other than on district or exchange Systems in which lt is Interested 
as aforesaid, twenty-five per cent." 

On ail other téléphones the rate actually paid, not exceeding 40 
per cent. 

By article 4: 

The plaintiffs "shall bear and pay twenty per cent, and the" défendant 
"eighty per cent, of ail reasonable légal expenses incurred in ascertaining, 
investigating, and determining, and in prosecuting and defending rights 
which the" défendant "may hâve, claim, or wish to acquire pertaining to télé- 
phones, or the right to use téléphones, or to inventions used in téléphones, and 
concerning patent rights which it or others may claim respecting the same, 
including expenses in suits and in proceedings in the patent office relating to 
such rights, or to the collection of rentals or royalties on téléphones." 

By article 5: 

The plaintiiïs grant to the défendant, "as far as they, or either of them, hâve 
the légal power so to do, an exclusive lieense during the full terms for which 
patents thereon hâve been or may be granted, to make, to use, and to lieense 
others to make and to use in speaking téléphones, call bells, and switches, 
and other appliances for use on téléphonie Unes, any inventions or improve- 
ments therein which it, or those whom it represents, as aforesaid, now own or 
control, in whole or in part, by contract or otherwise, under which it or they 
hâve the authority to grant such lieense, and whether already patented or not, 
and which the" défendant "shall not otherwise hâve the right to use; reserv- 
ing, however, to the" plaintiffs, and those they represent, "the right to use 
said inventions in switches, call bells, and appliances other than téléphones 
in connection with the téléphones which they are or may become entitled to 
use under this contract Instruments or apparatus made under this lieense 
shall be deemed to be licensed only for the uses above named, and not for any 
other purpose." The plaintiffs further agrée "to acquire any further inven- 
tions adapted to be used in connection with téléphones which it may hâve 
the right to so acquire under existing contracts with George M. Phelps and 
Thomas A. Edison, and to lieense the" défendant "under the same for use in 
téléphones or on téléphone Unes; the" défendant "agreeing to pay to said" 
plaintiffs "in reimbursements whatever the said" plaintiffs, or those they repre- 
sent, "may be required to pay therefor." "If" the plaintiffs "shall hereafter 
acquire ownership or control as aforesaid of other inventions adapted to be 
used in connection with téléphones, the" défendant "shall hâve the right or 
lieense to use the same for téléphonie purposes, and shall be bound to pay 
to the" plaintiffs "the cost thereof, or a due and proportionate part of said 
cost. Such right or lieense shall be exclusive for téléphonie purposes during 
the whole period of this contract, and shall continue, but shall not be exclu- 
sive after its expiration." 

By article 6 the plaintiffB "agrée to withdraw from the manu- 
facture, rental, and use of téléphones" except as excepted in the 
contract. 

By article 12 "the right to ail uses of the téléphone on wires of 
a district or exchange system is to remain exclusively with" the 
défendant, with a temporary exception not now important. 

By article 13 "the right to connect téléphonie district or exchange 
Systems for the purpose of personal conversation between persons 
at the instruments, and the right to use téléphones on ail Unes not 
forming a part of a téléphonie district or exchange system for such 
personal conversation (except so far as licenses for private lines are 
to be granted to the" plaintiffs "under article 14), are to remain ex- 
clusively with the" défendant "and those licensed by it for the pur- 
pose. But such Connecting and other lines are not to be used for 
the transmission of gênerai business messages, market quotations, 
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or news for sale or publication in compétition with tte business of 
the Western Union Telegraph Company, or with that df the Gold ârid 
Stogk Telegraph Company/' ete ^ 

By article 14 the défendant agrées to license the plaintiffs to use 
téléphones for transmitting telegraph messages, and for use on pri- 
vate lines, which were defined tobe lines each consisting of a single 
circuit on which the téléphones were to be used for the individual 
and private business of the lessëes, and not for Other business nor 
ffor a considération or tolï. The défendant was to turn over to the 
Western Union Company, as far as possible, ail messages which were 
to be transmitted by telegraph, for a commission of 15 per cent. The 
parties agreed that the contract shOuld be a settlémënt of ail suits. 

By article 18 the défendant agreed to keep accounts of "the num- 
ber of téléphonés manufactured, iioensed, ând put out for use in the 
United States, and alsp of the rentals réeéivea and commissions -or 
allowailces paid or allowed as" in^e contract "provided, and of the 
number manufactured and sold in foreign countrjes, and the amount 
received therefor," and to render accounts and; pay balances quar- 
terlj; /TÊè contract ran for a péiSôÔ'of 17 yearSfrom its date. 

Tne":ti?uëi interprétation of this contract becomës more clear and 
certain tfee more we study the subject-matter with which it deais, 
and the course of business in relation thereto. The téléphone busi- 
ness ièfoiiïïded on a paténted instrument known as the "speaking 
téléphone?;' ,'' u À téléphone, unliklè njpst patëntéd things, is capable 
of sevér$. uses. It may be used on. private lines to connect two 
houses oritwo offices, or it may be used in an exchange system, or 
to connect several exchange système. "A téléphone exchange is an 
arrangement for, put$ng up and ûjai^itaining wirës, pôles, and switch 
boards wiàiiia a given area, with. a central office, and the necessary 
operatorséo enable the individual hirers of téléphones within that 
area 'ta converse, with each other." In the case of a private line, 
the çustpmè¥is furnisfièjii with (1) à téléphone instrument and (2) 
auxiïiary àpp^ratus andj Services in the form of call bells, batteries, 
and eare of instruments and apparatus. In the case of an exchange 
system, thé tiUBtomer is also f urnished with the exchange service and 
its accompanying features, which include connection with the ex- 
change and -ail subscritiers, téléphone Operators, etc. It is neces- 
sary to keep în mind that "'téléphone," according to the course of 
business, and in this contract, refers only to the instrument itself, 
apart from wSrés, batteries, call belle, switch boards, and other ap- 
parattis and appîiances with which it is connected in its practical 
and commercial use.' Again, we must not forget that it is a marked 
and universâi peéùliarity in the téléphone business, as conducted 
in the United States, that the instruments are always rented, and 
never «old. Another spécial f eaturé is that the téléphone is capable 
of several différent uses. It is the uses made of *he téléphone which 
comprise a large part of the téléphone business, and constitute its 
éommereial Value. It may*© said that the téléphone business proper 
bëgins with a Eénted instrument; • an instrument which is subject 
to an annual rental; a standard annual rental. No matter Which one 
of the several commercial' uses it is put to, the annual rental is an 
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inséparable accompaniment. Every téléphone instrument put out in 
the United States has, figuratively speaking, written across its face, 
"Thîs téléphone is not sold, but is leased at the standard annual 
rental." It follows from this method of doing business that the 
rentals derived from téléphones hâve always been known and rec- 
ognized as something entirely separate and distinct from the profits 
derived from the téléphone business. The amount which the cus- 
tomer pays was always divided into two parts, — rental of téléphone 
and the income or profits of the business, largely the exchange 
business. Rental of téléphones was a certain, definite, and fixed 
quantity, subject only to variation in the commission allowed; while 
the profits of the business, though they might be many times greater, 
were variable, uncertain, and, in a measure, spéculative, because dé- 
pendent on the kind of use, locality, business management, and other 
conditions. The owner of the téléphone patent sometimes carried 
on the exchange business, but more often granted this privilège to 
othera in license contracts to use and rent téléphones. But, in what- 
ever way the exchange business was conducted, the annual rental 
always followed each téléphone instrument as a permanent and 
inséparable fixture. 

A reading of the contract clearly shows that the accounting con- 
templated by this défendant to thèse plaintiffs for téléphones leased 
in the United States is strictly confmed to rental of téléphones, and 
does not extend to profits derived from the employment of the télé- 
phone in various ways. It is an accounting for the rental of a thing, 
a chattel, a téléphone instrument stripped of ail the apparatus and 
appliances which are necessary to its successful and profitable use. 
It is also immaterial what patents are embodied in its physical 
structure, whether the plaintiffs', the defendant's, or both, or nei- 
ther, provided it is a speaking téléphone. It is a share of the annual 
rental of this thing, and nothing more, for which the défendant mu st. 
account. The contract provides for a complète transfer (with unim- 
portant or temporary exceptions) by the plaintiffs to the défendant of 
their entire interest in the téléphone business, and their abandonment 
of the business in ail its branches. The plaintiffs "agrée to withdraw 
from the manufacture, rental, and use of téléphones.'- They grant 
to the défendant an exclusive license of their téléphone patents, and 
agrée to give it the benefit of any further inventions used in connec- 
tion with téléphones which they may acquire. The téléphones put 
out by the plaintiffs and ail téléphone exchanges become the prop- 
erty of the défendant. The contract contemplâtes that the défend- 
ant shall lease ail téléphones put out for use in the United States, 
and sell ail téléphones which are exported. It expressly provides 
that the use of téléphones in district or exchange Systems, or to 
connect district or exchange Systems, shall "remain exclusively" 
with the défendant. From the scheme of the contract it is manifest 
that it créâtes no partnership or joint estate between the parties. 
Such a plan had been suggested and abandoned. Nor does it create 
a trust estate to be managed by the défendant. The entire télé- 
phone monopoly and business become the absolute property of the 
défendant. The plaintiffs are entitled to no accounting concerning 



698 105 feôeKal reporter. •■''-'■• 

thé profits of the business. Th*y are simply entitled to an account 
of 13te ntiifiber of téléphone instruments leased in the United States 
or sdld for éiportj and they are to be pàid, in quarterly payinents, 
20 per cent, of the annual restais on téléphones leased at home and 
20 per cent of the manufacturer'» profits on téléphones sold abroad. 
The monopoly profits on téléphones sold for export are expressly 
excepted in the contract. 

As the plaintiffs rely upon the "fundaniental covenant" contained 
in the first section of article 1, and espëcially on the words "rentals 
or royalties,^ it is important to point ont what this provision means 
in the contract. It provides that the défendant shàll ipay "a roy- 
alty or bonus of twenty pér cent, bf ail rentals or royalties actually 
received or rated as paid in ! àccordance with the provisions of this 
contract from licenses or leases for speâking téléphones (exclusive 
of call bells, batteries, wires, and other appliances, or services fur- 
nished or perfdfmed)." It thèh déclares that the "rentals or royal- 
ties" shall be ascertainéd'by déducting from the gross rental or 
royalty received or rated ''the commissions and allowances herein 
providèd for." To ascertaih the meaning of this provision in this 
contract, and the accounting called for under it, it is only neces- 
sary to point ont: First, the contract meaning of "téléphone"; sec- 
ond, the contract meaning of "rentals or royalties actually received 
or rated as paid" "from licenses or leases for speâking téléphones"; 
third, the contract meaning of "commissions or allowances." If 
the contract makes the meaning of thèse words or phrases clear and 
unmistakable, no doubt cah Arise as to ïts true interprétation. 

First. Article 1 excludes f rôm the contract meaning of téléphones 
"call bells, batteries, wires, and other appliances, and services fur- 
nished or perïormed." The thing which each license transfers for 
the use Of the licënsee is tne instrument used by a party in speâking 
or listening, and not the combination of apparatus and appliances by 
which persons remote from -each other taJk together. This is madé 
certain by section 1 of article 2, which déclares that "the word 
'téléphone,' as used in this contract, refërs to an instrument for 
electrically transmitting or receiving articulate speech, and is under- 
stood to mean either a transmitting instrument incapable of use as a 
receiver, a receiving instrument incapable of use as a transmitter, 
or an instrument capable of being used both as a transmitter and 
receiver." 

Second. Article 2 deûnes the meaning of "rentals or royalties 
actually received or rated as paid." It begins: "Ooncerning the 
sum which is to be taken as the gross rental or royalty for the pur- 
poses of the preceding article." After giving the définition of "télé- 
phone" it proceeds: "(2) Ten dollars per ânnum for each téléphone 
where only one iâ used at a terminal or station, and fif teen dollars 
per annum for a pair of téléphones composed of an instrument used 
for sending and anOther instrument used for receiving, used at one 
terminal or station, are recognized as the présent standard rates 
of gross rentals or royalties." The contract meaning of "rentals 
or royalties" is thus defined as the standard annual rentals which 
had always been known in the téléphone business. Section 3 of 
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the same article then explains what is meant by rentals or royalties 
"rated as paid." The défendant might directly own téléphone lines 
or exchanges, or, through auxiliary corporations or otherwise, might 
be indirectly interested therein, and in such cases might not license 
or lease the téléphones employed on such lines or exchanges, or 
might not actually receive any rentals or royalties therefrom. It 
was therefore stipulated that such téléphones should be "rated" as 
paying at the regular standard rates. This was also in accordance 
with the established course of business. The important question 
in the case is the meaning of "rentals or royalties" in article 1, and, 
without specially referring to ail the provisions of the contract 
which help to show what sums thèse words were intended to cover, 
I shall hère adopt, substantially, the analysis of the defendant's 
counsel as an accurate statement: "Kentals or royalties" in this 
contract are sums aceruing "from licenses or leases for speaking 
téléphones," according to an existing course of business recognized 
and referred to in the contract; sums which, according to such course 
of business and by the explicit provisions of section 2, are to accrue 
annually; sums for which there are "présent standard rates"; sums 
fixed in accordance with such "présent standard rates" at $10 per 
annum for a single téléphone, and $15 for a pair; sums which might 
be larger at the defendant's pleasure, but smaller only with the 
plaintiffs' consent or after arbitration; sums to be "rated" as paid, 
when, by reason of the defendant's interest in a license or lease, 
they are not actually received; sums which may be lower than the 
standard rates in the cases of certain exceptional classes of télé- 
phones particularly described; sums reducible at the defendant's 
pleasure after the expiration of certain patents, unless the defend- 
ant's monopoly of speaking téléphones is preserved through other 
patents; sums of which (with any commissions and allowances paid 
or allowed) the défendant is to keep and render proper accounts. 

Third. By article 3, "commissions and allowances" on téléphones 
are declared to be 30 per cent, in some cases, 25 per cent, in other 
cases, or amounts actually paid, not to exceéd 40 per cent. Near 
the end of the contract we flnd article 18, which makes certain the 
scope and nature of the accounting. It déclares that the défend- 
ant shall keep in regular books "accounts of the number of télé- 
phones manufactured, licensed, and put out for use in the United 
States, and also of the rentals received and commissions or allow- 
ances paid or allowed as herein provided, and of the number manu- 
factured and sold in foreign countries, and the amount received 
therefor." The accounts shall be open for inspection quarterly, and 
ail accounts shall be settled quarterly. 

Taking the contract as a whole, and without the aid of extrinsic 
évidence, the intention of the parties, the basis and plan of the 
agreement, and the nature of the accounting seem clear, unmis- 
takable, and certain. As the téléphone business was then conducted, 
it is doubtful if any substantial controversy could hâve arisen as to 
the meaning of the written instrument. And the real question in 
this case, as it seems to me, is whether the court will now aûopt a 
construction of the contract at variance with its plain meaning, 
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becauge tfee défendant has since changed its course of business in 
©n©i important respect, and has undertaken to realize its share of 
exchange profits through the form of a perpétuai exclusive license. 
Should not tbe court look to the substance rather than the form? 
Should it seek to give effect to the form unless it cornes within the 
provisions of the contract? If the meaning of "rentals or royalties" 
is fixed in the contract, the meaning remains unchanged, and the 
new method adopted in its license contracta becomes merely the 
form in which the défendant undertook to do a certain thing. That 
it mighti hâve done the same thing in another way cannot be dis- 
putedi And it may be observed in this connection that the amount 
of profits, whèther great or small, coming to the défendant by rea- 
son of making this change in the form of its licenses, is of no con- 
séquence. Such profits are outside of any obligation or accounting 
imposed upon the défendant by the contract. 

The plaintiffs' main argument is based upon the hypothesis that 
we are to interpret the first section of article 1 as if it stood alone, 
and ignore the following provisions of the contract, as well as the 
recognized course of business, although in this section we find the 
significant words "rated as paid," Which immediately direct atten- 
tion to the primary principle on which the accounting rests. Upon 
this assumption the argument 1 is f orcible; There are also some 
branches ôf their argument which cannot be controverted, but which 
are inapplicable to the contract in suit. It is true that the only con- 
sidération given for this stock was perpétuai exclusive licenses for 
certain localities, and that, leaving out the other provisions of the 
contract, this stock ruight fairly be considered as "rentals or royal- 
ties actually received" "for speaking téléphones." But that is not 
this case^ In the case presented we must be goVerned by the con- 
tract définition of "rentals or royalties" which foîlows article 1, made 
doubly clear by the previous course of business as carried on by 
both the plaintiffs and défendant; The plaiâtiffs were not to re- 
ceive 20 per cent, of "rentals or royalties" from licenses, consid- 
ered as a gênerai proposition apart from the èther provisions of the 
contract, but they were to receive 20 per cent, of the "rentals or 
royalties" contémplatèdby the. contract, and understood by the par- 
ties at the time it was made. It isalso said that "rentals or royal- 
ties" include thé entiré profits of the combined patents; but this 
is a direct contradiction of the whole schemeof the contract and 
of its provisions. The plaintiffs were not to share in the gênerai 
profits of the défendant' s monopoly or business. Whether those 
profits were due to the combined patents or not has nothing to do 
with the accounting called for by thé, contract. The plaintiffs were 
entitled to 20 per cent, of "ail rentals or royalties" defined by the 
contract as the standa'rd annual reniais of certain instruments called 
"speaking téléphones." As toiwhat patents are èmbodied in thèse 
instruments, to what particùlar use thèse instruments are put, or 
what profits the défendant may receive from such use, the plaintiffs 
hâve no conoern. The provisions' in the contract respecting the use 
of the téléphone in exchanges or otherwise are simply the means 
and régulations employed to subject every téléphone instrument 
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leased by the défendant to the payment of a standard annual rental. 

It is true that the license contracts of the défendant made prior to 
the contract in suit were exclusive contracts to rent and use télé- 
phones for particular localities, and that the license contracts made 
subséquent to the contract in suit, and for winch stock was received 
in addition to annual rentals, were exclusive licenses to rent and use 
téléphones, and that the only différence between the two classes of 
contracts is that the former were for short terms, with the privilège 
of taking the plant at cost upon their termination, and the latter 
were permanent or perpétuai licenses. But this circumstance does 
not solve the question at issue in the plaintiffs' favor, because its 
solution does not dépend upon the form of the license, but upon the 
meaning of "rentals or royalties" in the contract in suit. Further, 
we are to inquire, in this connection, the purpose of the défendant 
in changing the form of its license. By this change the défendant 
considered it was selling its exclusive right to carry on the exchange 
business, which was its own property under the contract. Instead 
of carrying on this business itself and taking ail the profits, which 
it had the right to do under the contract, it adopted the method of 
selling this privilège for a considération, in the form of stock in the 
licensee's company, by the grant of a perpétuai exclusive license. 

Admitting that the right of the défendant to authorize others to 
do an exclusive exchange business came froni the combined patents 
secured by the contract of November 10, 1879, still that contract 
confers no right upon the plaintiffs to a share in the profits of the 
combined patents further than 20 per cent, of the standard rentals 
of téléphone instruments. The contract says nothing about the com- 
bined patents, or the results of the combined patents, or rights grow- 
ing out of the use of the combined patents, or the profits of the 
combined patents. It deals with the standard rental of a thing 
termed a "speaking téléphone," and it leaves the rest of the télé- 
phone business to the défendant. Again, it is not denied that the 
défendant, by selling the perpétuai exclusive right to an exchange 
business, might hâve increased the "rentals or royalties" instead of 
taking stock in the licensed companies, but it was under no obliga- 
tion so to do, because the exchange business was its own property, 
and was known and recognized as something distinct from rentals 
of téléphones. If the exchange business belonged to the défendant, 
and it had the right to carry it on and receive its profits, only ac- 
counting to the plaintiffs for a share of the standard rentals of the 
téléphones used therein, it cannot be said that because the défend- 
ant sells this right to others, by making licenses permanent as well 
as exclusive, it thereby couverts the profits received into "rentals or 
royalties," within the meaning of the contract. Such a construc- 
tion cannot be adopted without doing violence to the plain intention 
of the parties as expressed in the contract. 

Importance is attached to the circumstance that "royalties" is 
added to the word "rentals" in the contract. But this has no ma- 
terial significance — First, because the meaning of "rentals or royal- 
ties" is defined in the contract; second, because, in dealing with 
patent rights, "royalty" is perhaps a more common and better term 
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than "rental"; third, because the, two words are apparently used in- 
terehangeably in the contract; fourth, because to interpret "royalty" 
as meaning something more than "rental," and to include exchange 
protts, would be to overturn the basis upon which thèse parties were 
finally enabled to reach an agreement after months of negotia- 
tions, Attention is also called to the façt that the plaintiffs are to 
pay pne-fifth of certain expenses. An inspection of this provision 
shows that such contribution is limited to patent rights, and dbes 
not eitend to the gênerai business. As the plaintiffs receive a one- 
fifth share of the rental of a patented instrument, the proposition 
seems réadily to hâve been agreed to by them to pay their propor- 
tional part of the expenses incident to investigating, prosecuting, 
and defending "rights" pertaining to téléphones. 

There are some gênerai considérations which the plaintiffs urge 
should hâve some weight in the détermination of the question pre- 
sented. Eeference is made to the large profits coming to the de- 
fendant from the adoption after the contract of a comparatively new 
method respecting its leases, and the relatively small amount re- 
ceived by the plaintiffs. It is also said that, in justice and equity, 
the défendant should hâve increased the standard rentals by the 
amount of this stock, because of the contribution made by the plain- 
tiffs to the combined patents, — the source of ail profits. But thèse 
and other like considérations cannot lead the court to place an in- 
terprétation upon a contract which is répugnant to its clear and 
plain provisions. 

With respect to the gênerai question of the inadequacy of the con- 
sidération received by the plaintiffs under the contract as now inter- 
preted, it is well to bear in mind that the original Bell patent was 
the primary patent which lies at the foundation of the téléphone 
business, and that before the contract was made the counsel for 
the plaintiffs had advised his clients that "Bell was the first in- 
venter of the téléphone." Exceptions overruled, and the master's 
report cpnfirmed. 



AHERN v. NEWTON & B. ST. RY. CO. 

(Circuit Court, D. Massachusetts. December 13, 1900.) 

No. 1,435. 

Pbelimihabt Injunctions— Resthaining Ehfoïicement of Statute. 

À preliminary injunction^-wlll not be granted to restrain the enforeement 
of a statute regulating fares on street rallroads at suit of a stockholder in 
such g. company, notwithstanding there is a serious donbt of the constl- 
tutionality of the act, where it is not shown that either the company or 
its stockholders wjll suffer irréparable injury, or what amount of loss 
they wlll sustain, by a compliance with the act until final hearing. 

In Equity. On motion for preliminary injunction. 

Proctor & Warren, for complainant. 

Powers, Hall & Jones, for défendant. 

Hosea M. Knowlton, Atty. Gen., for the State. 
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COLT, Circuit Judge. The plaintif: has not shown that «ither the 
stockliolders or the railway corporation will suffer irréparable in- 
jury before a final hearing can be had in this case. The act in ques- 
tion requires street-railway companies to transport scholars of the 
public schools to and from the school houses and their homes at one- 
half the regular fare charged other passengers. There is no évi- 
dence as to the amount of injury which the railway company suffers, 
or is likely to suffer, from a compliance with this law. This is a 
sufficient reason for refusing, at this stage of the case, a preliminary 
injunction. 

Upon its face, the statute seems open to the objection of unrea- 
sonably reducing the rates charged by railroad companies, and to 
the further objection of discriminating in favor of a particular class 
in the community. An act open to either of thèse objections has 
been held by the suprême court to be in violation of the fourteenth 
amendment to the constitution of the United States. Chicago, M. 
& St. P. By. Co, v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 702, 33 
L. Ed. 970; Reagan v. Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, 

38 L. Ed. 1014; Railway Co. v. Gill, 156 U. S. 649, 15 Sup. Ct. 484, 

39 L. Ed. 567; Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 
L. Ed. 819; Railway Co. v. Smith, 173 U. S. 684, 19 Sup. Ct. 565, 43 
L. Ed. 858. Notwithstanding I hâve grave doubts of the constitu- 
tionality of the act, as an important constitutional question is raised, 
and as the plaintiff has not clearly brought himself within the rules 
respecting the granting of preliminary injunctions, I think the case 
should stand over for full argument upon final hearing. Motion for 
preliminary injunction denied. 



INTERSTATE COMMERCE COMMISSION v. SOUTHERN RT. CO. et al. 

SAME v. SOUTHERN RY. CO. 

(Circuit Court, N. D. Alabama, S. D. November 3, 1900.) 

Nos. 85 and 86. 

1. Carkiehs— Régulation op Rates— Circcmstakces and Conditions — Com- 

pétition. 

Among the circumstances and conditions to be considered, as well in 
the case of trafflc originating in foreign ports as in the case of traflic orig- 
inating within the limits of the United States, compétition that affects 
rates should be considered, and in deciding whether rates and charges 
made at a low rate to secure foreign freights, which would otherwise go 
by other compétitive routes, are or are not undue and unjust, the fair 
interests of the carrier companies, and the welfare of the community, 
which is to receive and consume the commodities, are to be considered. 
Case cited: Texas & P. Ry. Co. v. Interstate Commerce Commission, 16 
Sup. Ct. 666, 162 U. S. 233, 234, 40 L. Ed. 940. 

2. Same. 

That compétition is one of the most obvious and effective circumstances 
that make the conditions under which a long and short haul is performed 
substantially dissimilar, and as such must hâve been in the contemplation 
of congress in the passage of the act to regulate commerce, has been held 
by many of the circuit courts. Case cited: Interstate Commerce Com- 
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, .mission v. Alabama Midland E^- Co., 18 Sup. Ct. 50, 168 U. S. 164, 42 L. 

? "'W424. -'■ ■'■ V;; J ' ■"'■' " '".:'. 

& 'BjSiH 1 ''■'■•'■ ' ' '■'.''■'' : '•'-'•'- ■" " 

' Ail compétition, provided it possèsses tne attribute of prôduçmg a sub- 
. i stantlaj and mâteriaA effect upon traffic and rate maklngj is ptoper, under 
the sjatute, to be tàkep lato considération, ^be fact that the compétition 
1s tphblly between carriers who are subject to the act is not material. 

4 SaM^— PkàCÏICB. , "',.' 

'M. carrier défendant ïs érititled io hâve its défense considéred in the first 
instance, at least, by.tbe commission, Upon a fùll considération of ail 
the eiroum§tances aflid conditions- ûrpon which a legitimate order could be 
founded. Case cited: Eailroad Co. v. Behlmer, 20 Sup. Ct. 209, 175 U. S. 
675, 676, 44 L. Ed. 319, 

5. Same. : ! ■ ' 

Where thé- Interstate commerce commission refuses to weigh the évi- 
dents (in; regard to compétition* merely beeause the compétition is wholly 
between., carriers who are subject to the act, the proper practice in this 
court, is tô dlsmiss the pétition filed,to ehf orce the order of the commission, 
and répand the casé tb. the commission, without préjudice to the right 
of anyfpàrty.m Interèst tb apply to the commission to prôceed, upon the 
évidence atready introdûced before it, or upon such évidence as it may 
allow ito, be introdûced, to hear :and détermine the matter in controversy 
in conformity to law. Case ctted: Eailroad Co. v. Behlmer, 20 Sup. Ct 
209,175 tT. S. 676, 44 L.Bd. 320. ,V 

(Syllabus by the Court.) 

L. A. Shaver, for complainant 
Ed. Baxter, for défendants. 

BRUCE, District Judge. The controversy. in case No. 85 was com- 
ménced on the 5th dayôf March, 1895, when E. D. McClelen, mayor 
of thé city of Piedmont, Ala., and certain grocers and, gênerai mer- 
chants, 'doing business at said city, filed a pétition before the inter- 
state commerce commission, under the act to regulate commerce 
passed February 4, 1887, as amended, praying for an order command- 
ing the défendants to said pétition to cease. and desist from doing 
certain acts, which said petitioners claimed to be in violation of the 
statute referred to. The parties complained of were the Southern 
Bailway Company, the Pennsylvania Railroad Company, the Cumber- 
land Valley Eailroad Company, the Baltimore & Ôhio Railroad Com- 
pany, the Norfolk & Western Railroad Company, and F. J. Kimball 
and Henry Fink, receiyers thereof, and the Baltimore, Chesapeake 
& Richmond Steamboat Company. It was averred that the défend- 
ants to said pétition were common carriers, engagea in the Interstate 
transportation of property by continuons carnage or shipment over 
varions Unes br routes, wholly by ràiïroa,d, betwéen points in the 
States of Ne^v York, Pennsylvania, Hapyland, Virginia, and Ten- 
nessee and points in the state of Alabama, and as such common car- 
riers were subject to the provisions of the statute abové referred to. 

The principal subject., oj complaint was that said défendants hâve 
established certain specified : rates for the transportation from Balti- 
more, Md., to Piedmont and Ànniston, Ala., on the first six classes 
of property covered by the Southern Railway & Steamship Asso- 
ciation classification, which are lower to Anniston than to Piedmont ; 
that rates via the défendants' lines from New York and Philadelphia 
are similar in relation to those applying from Baltimore to Pied- 
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mont and Anniston; that Piedmont is on the direct line t'o Anniston 
when traffic from either New York, Philadelphia, or Baltimore is 
routed via the Norfolk & Western Railroad and the Western Division 
of the Southern Railway; that said rates from New York, Phila- 
delphia, and Baltimore to Piedmont "are unreasonable and unjust in 
comp_arison with the above described rates established and charged 
by défendants for carrying like traffic from New York, Baltimore, 
or Philadelphia to Anniston, and they subject complainants and 
others doing business at Piedmont, and in the surrounding territory, 
to unjust discrimination, and undue and unreasonable préférence and 
disadvantage, in favor of, and to the undue préférence of, merchants 
and dealers in and about Anniston; that such rates are greater for 
the transportation of like kind of property for the shorter distances 
from New York, Philadelphia, or Baltimore to Piedmont than for 
the longer distances over the same line, in the same direction, from 
New York, Philadelphia, or Baltimore to Anniston, and in violation 
of the provisions of section à of the act to regulate commerce.* 1 

A separate answer was flled by each of the défendants to said péti- 
tion, except the Baltimore, Chesapeake & Richmond Steamboat Com- 
pany, whose answer was included in that of the Southern Railway 
Company. The answer of the Southern Railway Company to said 
pétition admits that it is a common carrier, engaged in interstate 
transportation of property by continuous carriage or shipment, 
wholly by rail. It admits having established rates for the trans- 
portation from Baltimore to Piedmont and Anniston, respectively, 
of property covered by the Southern Railway & Steamship Associa- 
tion classification. It dénies that the rates to Piedmont are unrea- 
sonable and unjust in comparison with the rates to Anniston, and 
avers that rates charged from Baltimore and other Eastern cities 
are made as the resuit or séquence of active compétition between 
the Georgia Pacific Railway, the East Tennessee, Virginia & Georgia 
Railway, and the Louisville & Nashville Railroad Company, with 
their several connections, prior to the lst of August, 1894, when the 
East Tennessee, Virginia & Georgia road was purchased by the South- 
ern Railway Company; that the rates from Baltimore and other 
Eastern cities to Piedmont are higher than from those points to 
Anniston, for the reason that the compétition to Piedmont is not 
such as nécessitâtes as low rates as to Anniston; that Piedmont is 
reached only by the East & West Railroad and the Southern Railway, 
and that at no time has the compétition from the East to that point 
between the East & West Road and its own been as strong and 
active as between the lines centering at Anniston. It admits that 
the rates are greater for the transportation of like kind of property 
for the shorter distance from New York, Philadelphia, or Baltimore 
to Piedmont than for the longer distance over the same line, in the 
same direction, from said cities to Anniston; but it dénies that this 
is a violation of the act to regulate commerce, because the circum- 
stances and conditions are not substantially similar. The answer 
of the Norfolk & Western Railroad Company to said pétition dénies 
that the rates to Piedmont are unreasonable and unjust in com- 
parison with the rates to Anniston. 
105F.-45 
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The controversy in case No. 86 was also commenced on the 5th 
dày of March, 1895, when the sald E. D. McClelen, mayor as afore- 
said> and said grocers and général merchants doing business at Pied- 
mont, filed another pétition before said commission, under said act 
to regnlate commerce as amended, praying for an order commanding 
the défendants to said last-mentioned pétition to ceasè and desist 
from doing certain other aets, which said petitioners claimed to be 
in violation of the statute refèrred to. The parties complained of 
were the Southern Railway Company, the Chattanooga, Rome & 
Columbus Railroad Company, and Eugène E. Jones, the receiver 
thereof, and the East & West Eailroad Company. It was averred 
that thé défendants to said pétition were common carriers, engagea 
in the interstate transportation of property by continuous carriage 
or shipment over various lines or routes, wholly by railroad, between 
points in the state of Tennessee and points in the state of Alabama, 
and aB such common carriers were subject to the provisions of the 
statute above refèrred to. The principal subject of complaint in said 
pétition was that the roads of the défendants the Southern Railway 
Company and the Chattanooga, Rome & Columbus Railroad Company 
are used in the transportation of trafflc from Chattanooga to both 
Piedmont and Anniston, the Southern Railway Company having a 
line of its own to both points, and the Chattanooga, Rome & Colum- 
bus Railroad Company having a route to Anniston in connection with 
the Southern Railway Company, and a route to Piedmont in connec- 
tion with the East & West Railroad Company; that the distance from 
Chattanooga to Piedmont is 119 miles by the Southern Railway, and 
122 miles by the line of the Chattanooga, Rome & Columbus and 
East & West Railroad Campanies; that the distance from Chatta- 
nooga to Anniston is 143 miles by the Southern Railway, and 142 
miles by the Chattanooga, Rome & Columbus Railroad and the South- 
ern Railway; that trafflc over the line *of the Southern Railway be- 
tween Chattanooga and Piedmont is carried over a less distance than 
trafflc from Chattanooga to Anniston by any existihg route between 
those points; that thé défendants hâve established certain specifled 
rates for the transportation from Chattanooga, Tenn., to Piedmont, 
Ala., and Anniston, Ala., of property embraced in the several classes 
of freight set forth in lie Southern Railway & Steamship Associa- 
tion classification; that the said rates On classes 5, 6, A, B, C, D, E, 
H, and P are iïnreasonably and unjustly higher from Chattanooga to 
Piedmont than from Chattanooga to Anniston, and subject complain- 
ants and others doing business at Piedmont and in the surrounding 
territory to unjust discrimination and undue and unreasonable préj- 
udice and disadvantagè in favor of, and to the undue préférence of, 
merchants and dealers in and about Anniston; that said rates are 
greater for the transportation, under substantially similar circum- 
stances and conditions, of like kind of property by the défendant the 
Southern Railway Company for the shorter distance from Chatta- 
nooga to Piedmont than for the longer distance over the same line, 
in the same direction, from Chattanooga to Anniston, and in viola- 
tion of the provisions of section 4 of the act to regulate commerce. 
Said pétitions were heard together by the commission, and testi- 
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mony was taken before the commission on the foregoing issues. On 
June 6, 1896, the commission decided the cases, and nled a report 
and opinion, in which it sets forth its findings of fact and conclu- 
sions in référence to the issues involved in each of said cases. 

In case No. 85 the commission issued an order requiring the de- 
fendants in that case to desist, on or before a date named, from char- 
ging any greater compensation in the aggregate for the transporta- 
tion of freight articles from New York, in the state of New York, 
Philadelphia, in the state of Pennsylvania, or Baltimore, in the state 
of Maryland, for the shorter distance over their respective Unes to 
Piedmont, in the state of Alabama, than for the longer distance over 
the same line, in the same direction, to Anniston, in the state of 
Alabama, the shorter being included within the longer distance. In 
case No. 86 the commission issued an order requiring the défendant 
the Southern Eailway Company to desist, on or before a date named, 
from charging any greater compensation in the aggregate for the 
transportation of freight articles from Chattanooga, in the state of 
Tennessee, for the shorter distance, to Piedmont, in the state of Ala- 
bama, than for a longer distance over the same line, in the same di- 
rection, to Anniston, in the state of Alabama, the shorter being in- 
cluded within the longer distance. Said orders not having been 
obeyed, the commission filed separate pétitions in this court to en- 
force compliance with said orders, respectively. The défendants to 
said last-mentioned pétitions answered them, respectively, and trav- 
ersed ail matters of equity alleged against them. The two cases were 
heard together in this court. The testimony taken before the com- 
mission was used on the hearing in this court, and additional testi- 
mony was taken by each of the parties after the cases got to this 
court. The cases were argued orally and upon printed briefs. The 
questions which arise on thèse records involve the considération of 
several provisions of the act to regulate commerce, referred to above. 

It is conceded that the défendants in both cases in this court are 
common carriers, engaged in the transportation of interstate passen- 
gers and property wholly by railroad to Piedmont and Anniston, re- 
spectively, in the state of Alabama, and that as such common car- 
riers, in respect to such transportation, they were and are subject 
to the provisions of said act. It is conceded that, when the cases 
were heard before the commission, the rates on freight from Balti- 
more, New York, Philadelphia, and Chattanooga, respectively, were 
lower to Anniston than to Piedmont on ail of the classes. It is con- 
ceded that Anniston is a junction point of the Southern Eailway 
and the Louisville & Nashville Bailroad; that Piedmont is a junction 
point of the Southern Eailway and the East & West Railroad; that 
Piedmont is on the direct line to Anniston, when trafflc from New 
York, Philadelphia, or Baltimore is routed via the Norfolk & Western 
Eailroad and the Southern Eailway; and that Anniston is the more 
distant point by 15 miles, in a southwesterly direction, than Pied- 
mont. It is conceded that the Southern Eailway%as a line of its own 
from Chattanooga to Piedmont, and that in shipments from Chat- 
tanooga, via the Southern Eailway, Anniston is the more distant 
point by 15 miles. It is conceded that in both cases the shipments 
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to Piedïnont and Anniston, respectively, are over the same lines, and 
in tMé same direction; that thê shorter distance to Piedmont is in- 
cludeS within the longer distance to Anniston; and that défendants 
charge a greater compensation rn the aggregate for the shorter dis- 
tance to Piedmont iiàn for the longer distance to Anniston. In 
other words, it is conceded that both cases fall within the fourth 
sectiott ôf the commerce act, provided the transportation in contro- 
versy is done under substantiàlly similar circumstances and condi- 
tions £o Piedmont as to Anniston. 

The commission did not consider whether the rates to Piedmont 
and Anniston, respectively, were just and reasonable, because it 
deemed it 1 unnecessary to do so. The reason for this conclusion was 
stated by the commission as follbws: 

"There, is no charge In elther complaint that the rates In question to Pied- 
mont 4rë excessive, or, are unreasoriable in themselves, but the complaint, 
in substance; is that ttiey are unréasonable and unjust, as compared with 
the rates :;to Anniston, in: that they give.thë latter city an undue préférence 
or adyantage, and subject the former to an undue préjudice or disadvantage, 
in territpry in which théy meet in active compétition." 

Thé commission did not consider whether the disparity in rates 
betwéëh Piedmont and Anniston constituted an unjust discrimination 
against Piedmont under the second Section, or an undue préférence 
of Anniston under the third section, of the act. The reason for this 
conclusion was stàted by the commission as follows: 

"The exaction, without lawful excuSe, of a greater compensation, in the 
aggregate, for the shorter than for the longer haul, over the same line, in 
the samë' direction, ttie shorter being included iri the longer, which is for- 
bidden, by section 4 of the act to regulate commerce, is only a form of unjust 
discrimination or undue préférence to' which, it seems, eongress desired to 
call particular attention, because of its prevalence in certain sections of the 
country. Both complaints allège violation of this provision of the law, and 
the pfo6f, So far as rates are concernëd, relates to this species of discrimina- 
tion." .,-■ 

When it approached the fourth., section of the act, the commission 
declined to weigh the évidence before it as to the existence of com- 
pétition àt Anniston, exçept so f âr as to enable it to détermine that 
the évidence established that the' compétition at Anniston relied 
apon by the carriers was alone engendered by the présence there of 
other carriers, who were subject to the commerce law. Upon this 
point the commission said: 

"The défendants claim that the greater charges for the shorter distances 
to Piedmont, as shown in thèse cases, are justified by the compétition of 
another raih-oad carrier, subject to the act to regulate commerce. Under the 
construction by the commission of the fourth section, or 'long and short haul 
clause,' of the statute, in its former rulings. this daim cannot be admitted, 
except upon application to the commission, fpr exemption, from the rule, be- 
cause the compétition unpléE which the,, défendants would justify the lower 
rate to Anniston, the longer haul, than to Piedmont,' the Shorter haul, àrises 
with a ebmpètltor, the Loùisville & -NaShville Hailroad Company, which is 
an Interstate: icarrier 4^. rail; and amenable to the act to regulate commerce. 
The élément of compétition, and aH matters relative thereto, may be pre- 
sented to the commission for .détermination upon application of défendants 
for relief ffrom the opération of the fourth section of the act, under the pro- 
viso to sâid' act. The décision herelniS in no wise to be construed to pre- 
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clude the défendant from making such application under the provisions of the 
act." 

In the case of Eailroad Co. v. Behlmer, decided by the suprême 
court since thèse cases were argued in this court, the suprême court 
Baid: 

"This détermination of the commission to restrict its examination of the 
évidence solely to the extent necessary to enable it to ascertain the source 
and inhérent character, and not the materiality, and substantiality, of the 
compétition, and therefore to exclude wholly from view the latter considéra- 
tions, was predicated on the conclusion that, as a matter of law, no com- 
pétition, however great might be its influence on earriage and rate making, 
could be by the carrier taken into considération, of his own motion, in de- 
termining whether a lesser sum would be chargea for the longer than for 
the shorter haul, if such compétition arose from the sources, or was wholly 
of the character, which it was found by the commission the proof established 
the compétition relied on to be. That is to say, the commission concluded, 
as a matter of law, that it was unnecessary to weigh the facts for the pur- 
pose of deterniining the materiality and extent of the compétition, because, 
however strongly the proof might demonstrate its potency upon the trafflc 
and rates, nevertlieless it would be without efflcacy to give rise to such sub- 
stantial dissimilarity as would justify the carrier, of his own motion, to 
charge a lesser rate for the longer than for the shorter haul. While this was 
held to be the law, at the same time it was decided that the character of 
compétition which, from its very nature, was decided to be inadéquate to 
create such légal dissimilarity in the conditions as to justify the carrier, of 
his own motion, charging a lesser sum for the longer than for the shorter 
haul, nevertheless might authorize the commission to sanction the lesser 
charge if the facts were presented to the commission, and its previous sanc- 
tion to making such charge was obtained. Therefore the right of the car- 
rier to prêter to the commission a request for authority to make the charge 
complained of, predicated upon the very grounds which were held insuffl- 
cient to permit the carrier to do so on his own motion, was fully reserved. 
The ruling was, then, this: That some kinds of compétition, however ma- 
terial and substantial in their opération, were yet inadéquate, for the purpose 
of creating dissimilarity in circumstance and condition, and to justify the 
independent action of the carrier, although the identical conditions of compé- 
tition might be sufticient to produce such dissimilarity as to justify the com- 
mission, on application made to it for such purpose, to authorize the carrier 
to charge less for a longer than was exacted for a shorter distance." Kail- 
road Co. v. Behlmer, 175 IL S. 654, 655, 20 Sup. Ct. 211, 44 L. Ed. 311. 

The construction of the fourth section of the act to regulate com- 
merce, and the question whether compétition which materially oper- 
ated on traftic and rates was a proper subj'ect to be considered by a 
carrier in charging a greater rate for the shorter than was asked 
for the longer distance, on account of the dissimilarity of circum- 
stance and condition produced by such compétition, was, after elabo- 
rate argument and great considération, passed upon by the suprême 
court in Texas & P. Ry. Co. v. Interstate Commerce Commission, 162 
U. S. 197, 16 Sup. Ct. 671, 40 L. Ed. 943. In that case the court said 
that: 

"Among the circumstances and conditions to be considered, as well in the 
case of traftic originating in foreign ports as in the case of traffic originating 
within the limits of the United States, compétition that affects rates should 
be considered, and in deciding whether rates and charges made at a low 
rate to secure foreign freights, which would otherwise go by other compét- 
itive routes, are or are not undue and unjust, the fair interests of the carrier 
companies and the welfare of the community which is to receive and consume 
the commodlties are to be considered." 162 TJ. S. 233, 234, 16 Sup. Ct 671, 
40 L. Ed. 943. 
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The fourth section was again construed by the suprême court in 
Interstate Commerce Commission v. Alabama Midland Ry. Co., 168 
U. S.;144, 18 Sup. Ct. 48, 42 L. Ed. 422. In that case the court said: 

"That compétition ls one of the most obvlous and effective clrcumstances 
that make the conditions under which a long and short haul is performed 
substantially dissimilar, and as such must hâve been in the contemplation 
of congress in the passage of the act to regulate commerce, has been held 
by many of the Circuit courts." 168 U. & 164, 18 Sup. Ct 50, 42 L. Ed. 424. 

In the same case the court also said: 

"We 'gre unable to suppose that congress lntended by the fourth section 
and, the proviso thereto to forbid common carriers, in cases where the clr- 
cumstances and conditions are substantially dissimilar, from making différent 
rates until and unless the commission shàlï authorize them so to do." 168 U. 
S. 169, 18 Sup. Ct. 50, 42 L. Ed. 424. 

The fourth section was again construed by the suprême court in 
Railroad Co. v. Behlmer, 175 U. S. 648, 20 Sup. Ct. 216, 44 L. Ed. 317; 
and the court, after referring to its décision in the tw'o last preceding 
cases, said: 

"It is then settled that the construction given in this cause by the Inter- 
state commerce commission and the circuit court of appeals to the fourth 
section of the act to regulate commerce was erroneous, and hence that both 
the Interstate commerce commission and the court of appeals mistakenly 
consldered, as a matter of law, that compétition, however material, arising 
from carriers who are subject to the act to regulate commerce, could not be 
taken into considération." 175 U. S. 669, 20 Sup. Ct. 217, 44 L. Ed. 317. 

In the same case the court f urther said : 

"What was decided in the prevlous cases was that under the fourth sec- 
tion of the act substantial compétition, which materially affected transporta- 
tion and rates, might, under the statute, be compétent to produce dissimilar- 
ity of clrcumstances and conditions, to be taken into considération by the 
carriers in charging a greater sum for a lesser than for a longer haul. The 
meanihg of the law was not decided to be that one kind of compétition could 
be consldered, and not another klnd, but that ail compétition, provided it 
possessed the attrlbute of producing a substantial and material effeet upon 
traffle and rate making, was proper, under the statute, to be taken into con- 
sidération." 175 U. S. 670, 671, 20 Sup. Ct. 219, 44 L. Ed. 319. 

In the same case the court quoted from its opinion in Texas & P. 
Ry. Co. v. Interstate Commerce Commission, as follows: 

"The défendant is entitled to hâve Its défense consldered in the flrst in- 
stance, àt least, by the commission upon a full considération of ail the cir- 
cumstances and conditions upon which a legitimate order could be founded." 
175 U. S. 675, 676, 20 Sup. Ct 219, 44 L. Ed. 320. 

In the case last cited (i. e. the Behlmer Case) the suprême court, 
while holding that the commission had erred in failing to consider 
and give weight to the proof in the record affecting the question be- 
f ore itj ref used to weigh the évidence, as a matter of flrst impression, 
and remanded the case to the circuit court, with instructions to 
modify its decree setting aside the order of the commission with 
costs, by providing that the dismissal be without préjudice to the 
right ûf any party in interest to apply to the commission to proceed 
upon évidence already introduced before it, or upon such évidence 
which it might allow to be introduced, to hear and détermine the 
matter of controversy in conformity to law. 175 V. S. 676, 20 Sup. 
Ct. 219, 44 L. Ed. 320. 
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It seems that the cases now before this court clearly fall within 
the rule laid down by the suprême court in the Behlmer Case, and 
that the pétition in each of said cases should be dismissed, with costs, 
but that such dismissal should be without préjudice to the right of 
any party in interest to apply to the commission to proceed upon the 
évidence already introduced before it, or upon such évidence and 
any additional évidence winch it may allow to be introduced, to hear 
and détermine the matter of controversy in conformity to law; and 
orders will be prepared accordingly. 



FISHER v. LEFFERTS. 

(Circuit Court, E. D. Pennsylvania. January 18, 1901.) 

No. 301. 

1. Judicial Sale— Rulb to Set Asidk— Collatéral Attack. 

Where a receiver of a national bank obtains a judgment In the circuit 
court, and afterwards sells that and other judgments under an order of 
the circuit court, and marks the judgment to the use of the purchaser, 
who has exécution issued thereon, a rule to set aside the sale, which is in 
form an attack on the decree ordering such sale, cannot be maintained 
by the judgment debtor in the action in which the judgment was rendered, 
since it is a collatéral attack on the order of sale. 

2. Same. 

Where a receiver of a national bank obtains a judgment, and sells it, 
and marks it to the use of the purchaser, by order of the circuit court, 
the judgment debtor, who confessedly owes the money, cannot maintain 
a rule to set the sale aside, since the order of sale and exécution will pro- 
tect him in paying the money to the use plaintiff. 

Rule to Set Aside Sale of Judgment. 

George D. Codman, for plaintiff. 
John Lefferts, for défendant. 

J. B. McPHEESON, District Judge. This case arises upon the fol- 
lowing facts: In May, 1891, B. F. Fisher, the légal plaintiff in this 
suit, was appointed receiver of the Spring Garden National Bank, 
and entered upon the duties of his appointaient. Not long after- 
wards an assessment was made by the comptroller of the currency 
to enforce the additional liability of the shareholders under the act 
of congress, and this suit was brought to recover the assessment due 
from the défendant. A judgment was recovered in June, 1892, for 
the full amount of the claim, but, for some reason that does not ap- 
pear, it was never paid. In April, 1899, the receiver presented a pé- 
tition to the circuit court, asking leave to sell this judgment, with 
many other uncollected claims, such as notes, judgments, stocks, 
and bonds belonging to the bank, and the court thereupon entered a 
decree givlng the power to sell. Sale was accordingly made, this 
judgment being included, and the receiver's return was duly connrmed 
by the court. The judgment was marked by the receiver to the use 
of the purchaser, Alexander Balfour, and not long afterwards the use 
plaintiff issued exécution and levied upon the defendant's property. 
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This rule was then obtained to qet, aside the sale that bad been made 
uinder the decree of the circuit «ourt, tlj^proceedings upon which the 
dççÉee is founded appearing of record â&$p. 25, April sessions, 1899. 
: { There are two reasons wby this rulejmust be discharged. In the 
flr^t place, in its présent form, the pétition is a collatéral attack 
Uppn the decree ordering the sale, and therefore cannot be enter- 
tainëd, The proper procédure would haye been to présent a péti- 
tion^ to the circuit court in the case whçrein the decree was made, 
thus directly attacking the decree, and making the receiver a party 
to the proceeding. He has had nd notice of this rule, and no oppor- 
tunity to défend the validity of a decree that was made upon his ap- 
plication. 

But, even if the pétition were before the court in the proper pro- 
ceeding, I should dismiss it becaiusè, in iny opinion, the petitioner has 
no standing to raise the question whether or not the sale was good. 
That the sale was invalid, he cites In re Earle (C. C.) 96 Fed. 678, as 
a décisive authority. But the first point to be considered is his own 
relation to the contf oversy. Gonfessédly, he owes the inoney to some 
one, and I think it is nû affairbf his whether the légal plaintiff 
or tïiiè use plaintiff should receive it. The défendant is no doubt in- 
terested to see that he is protected in making payment, but it need 
glcàrcély'be said that if he pays in obédience to an exécution, and 
in accofdance with an Unreversed decree of a court of record, he is 
in no danger of being obliged to pay a second time. Whether the 
use plaintiff is entitled to retain the inoney against a demand by the 
receiver does not concern the défendant. 

The Me is discharged, the pétition dismissed, and the order of 
July 2f, 1900, staying exécution, is set aside. 



SADLER v. PEOPLES. 

(Circuit Court, B. D. Pennsylvania. January 2, 1901.) 

No. 33, 

Trial— Questions foh Court— Construction of Ordinance. 

WneiJe an ordinance introduced in évidence, and which has a bearing 
on a question in issue, is not clear in its meaning, it is error to submit the 
case to the jury without a construction of such ordinance by the court 

On Motion for New Trial. 

C. J. Hepburn, for plaintiff. 
J. Martin, for défendant. 

D ALLAS, Circuit Judge. Seyeral questions of much interest hâve 
been raised in this case, and, hâve been very ably argued by counsel. 
I, however, do not deem it necessary ajt this time to refer to ail of 
them, or to discuss any of them at length. For the présent purpose, 
it wiil suffice to state the conclusions I hâve reached on the points 
upon which the défendant particularly relies in support of his motion 
for new tria]. 
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1. I am still of the opinion which I expressed upon the trial re- 
specting the plaintiff's right to recover for the loss of his bargain. 
I think that, under the circumstances of this case, he would be, upon 
compétent évidence of the amount of such loss, entitled to compen- 
sation therefor. But I instructed the jury, in effect, that, in addi- 
tion thereto, he should also be awarded the amount of the expensea 
he incurred in having the title examined, etc. In doing this I inad- 
vertently fell into an error which injuriously affected the défendant, 
and which I think should be corrected, notwithstanding the fact 
that my attention was not called to the matter at the time, by excep- 
tion or otherwise. 

2. I doubted the sufflciency of the évidence respecting the plaintiff's 
qualification to testify as an expert, but solved that doubt by allow- 
ing him to so testify. I now think that the court's discrétion in this 
regard was not judiciously exercised. 

3. Error was committed in submitting to the jury, without con- 
struction by the court, the ordinance of the borough of Yardley, 
"adopted by council, February 10, 1896." The meaning of this ordi- 
nance is, as to the point in question, not perfectly clear, but, as I now 
understand it, its effect was to grant to E. W. Maloney & Co. the 
privilège of placing pôles and stringing wires, and to operate the 
electric plant to which it refers, for a term of five years; provided 
that, if the plant should cease to be operated within that term, then 
and thereupon the grant would become null and void. The défend- 
ante motion for a new trial is granted. 



CHOATE v. HOOGSTKAAT et al. 

(Circuit Court of Appeals, Seventh Circuit. January 21, 1901.) 

No. 662. 

1. PATMENT — NECESSITY OF PlEADINO. 

Evidence of payment is only admissible under a plea of payment •which 
should be spécifie as to the amount paid. An allégation in an answër 
that défendant turned over to plaintiffs certain lumber, of a stated value. 
which was accepted in settlement and in full accord and satisfaction of 
another's debt, is not a plea of payment which authorizes the défend- 
ant to go into a gênerai accounting, and to prove the value of the lum- 
ber so turned over, in order to show that the debt had been paid inde- 
pendently of the alleged accord and satisfaction. 

2. Trust — Contract Creating — Liability of Trustée. 

Plaintiffs had manufactured a quantity of lumber for a lumber Com- 
pany under a contract that it should be delivered for shipment, as re- 
quired by the company. Being behind in its payments, plaintiffs refused 
to make further deliveries without payment, and défendant entered into 
a contract by which he agreed to take charge of future deliveries, and 
pay the proceeds thereof to plaintiffs to apply on their claim. Held, that 
he occupied the position of a trustée under such agreement, and could 
not sell lumber delivered to him thereunder to a corporation of which 
he was président, and refuse to aceount for the proceeds on the ground 
that such corporation held some claim against plaintiffs or their debtor. 
8. Statuts of Frauds— Promise to Answer for Debt of Another — Consid- 
ération. 

A letter written by défendant to plaintiffs, in which he agreed to be- 
come responsible for the payment of a sum due plaintiffs on certain 
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/tomber sold by them to a third .fiarty if plalntiffs would deliver such lum- 

ber tô the purchaser to enable nm4 to flll his contracts, expresses a suffl- 

v ; clêàt considération tô take itout of the stature of frauds of Wisconsin, 

-' jWMéh! requires the writing to express a considération. 

4. Saïte^OKiginal ok Collatéral' Pbomisk. 

Plàintiffs had manufaetured a quantity of lumber for a lumber company, 
, a portion of which still remained in their possession. A part of the 
priée of such portion had been paid, and, the remainder being past due, 
plàintiffs refused to make any further deliveries to the company for ship- 
ment until it was paid. Défendant who was président; of a corporation 
which held an unrecorded mortgagé on the lumber, given by the com- 
pany,; and also a member of a firm which was indorser on notes of the 
company, stated to plalntiffs oraily that, if they would deliver the lum- 
ber, ne would "go good" for what the company was shipping until ne gave 
them further notice. Eeld, that under the Wisconsin rule that, "where 
the party promising has for his object some beneflt and advantage ac- 
crulng to himself, and on that considération makes the promise," a finding 
by thé jury, under Instructions prdpérly stating such rùle, that défend- 
ants promise was an original promise, which bound him to payment of 
the value of the lumber delivered in relïance thereon, would not be dis- 
turbed. 

6. Samb-*-KiîO'wled©b of Promise. 

Xtis not essential to the validity of a promise to pay, which is in fact 
an original promise, based on a considération of beneflt to the promisor, 
although the payment will incidéntally discharge the debt of another, 
that the promisee should hâve knowledge of the real considération when 
the promise is made and acted upon. 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

On October 17, 1893, the défendants in error, who were the plàintiffs below, 
and the firm of Brown & Robbins, contracted with the Fair Lumber Com- 
pany, a corporation, by which the former sold to the latter, and agreed to 
manufacture for it, the lumber of certain specifled grades contained in and 
to be manufaetured from pine timber upon certain specifled lands in the state 
of Michigan, at priées stated in the contract, namely, $10.50 per 1,000 feet 
for the lumber; the priées for the shingle and lath depending upon the grade 
specifled. Four dollars per 1,000 feet was to be paid under the contract on 
the 5th day of each month for ail lumber put in pile during the previous 
month, and the remaining $6.50 per 1,000 feet was to be paid on the 5th day 
of each, month for ail the lumber loaded and shipped during the preceding 
month; the lath and shingle shipped, during that period to be paid for in 
full at that date. The manufacture of the lumber was to be completed on 
or before April 1, 1894, and the Fair Lumber Company agreed to make final 
settlement for the lumber, lath, and shingle manufaetured under the contract 
on November 1, 1894. Brown & Robbins, on October 25, 1894, transferred 
their interest in the contract to the défendants in error, who thus became 
the sole owners of the interest of the parties of the first part therein. The 
lumber was manufaetured and piled, as provided, on or before April 1, 1894, 
and prior to November 1, 1894, the Fair Lumber Company had paid the $4 
pêr 1,000 feet specifled in the contract. The lumber was to be and was piled 
in the yards, of Brown & Robbins, at Robbins, Mich., and was to be and to 
remain in their possession, and to be delivered upon demand of the Fair 
Lumber Company at Its planing mill, or upon cars for shipment. The lumber 
was to be insured by the Fair Lumber Company, loss payable to the other 
parties to the contract as their interest should appear, and the policies de- 
livered to them. The contract provided further: "If, when said stock is 
reduced to one million feet, or thereabouts, and the parties of the first part 
feël themselves insecure, they may demand security before said lumber is 
shipped; or, in case of flnancial f allure of said second party, the lumber 
remaining unshipped shall revert to said first party as their own to the 
amount in full of their claim." On November 9, 1894, the Fair Lumber 
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Company was owing about $4,000 for lumber delivered to It in October pre- 
ceding and about $27,600 for the lumber then in the possession of the de- 
fendants in error. The latter had forbidden further shipments of lumber 
without payment or security for the debt due them upon tbe lumber. There- 
upon, on that day, tbe Fair Lumber Company settled for the balance due for 
the October shipments, partly in cash and partly by acceptances, which were 
afterwards paid; and with respect to the balance of $27,600 the président 
of the Fair Lumber Company at Robbins, Mich., suggested to the défendants 
in error that they should ail go to Oshkosh, where Mr. Leander Choate, the 
plaintiff in error, resided, and make some arrangement by which shipments 
would be permitted, and the delivery of the lumber continned upon Mr. 
Choate's becoming security for the Fair Lumber Company. The parties ac- 
cordingly proceedéd to Oshkosh, and met with Mr. Choate. The latter was 
président of the Oshkosh Log & Lumber Company, which was a creditor of 
the Fair Lumber Company to the amount of from ten to twelve thousand 
dollars. He was also a memher of the firm of Bray & Choate, which firm 
was indorser upon the paper of the Fair Lumber Company to the amount 
of from six to seven thousand dollars. The Oshkosh Log & Lumber Com- 
pany had also a bill of sale, never placed upon file, of the factory plank in 
the stock manufactured by the défendants in error. On September 13, 1894, 
the Fair Lumber Company had sold to the Williamson & Libbey Lumber 
Company, of Oshkosh, ail of the factory plank in this stock of lumber, of 
which fact Choate had been informed prior to the interview of Novembei 
9, 1894. At this interview Mr. Choate declined to go security for the debt 
of the Fair Lumber Company, stating that Fair had misrepresented his in- 
debtedness, and that the lumber company was owing him enough. Then, 
according to the testimony for the défendants in error, they said to him that. 
if he would not go security, they would stop Fair from shipping, to which 
he replied, "If you do, you will bust the poor fellow," and one of the défend- 
ants in error answered, "If we don't stop him, he will bust us," and that Mr. 
Choate replied that he was in a hurry to attend a funeral; that he had not 
made up his mind just then about going on this paper, but said, "I will 
write you, and until that time I will go good for what they are shipping." 
This part of the conversation was denied by Mr. Choate. The défendants 
in error claim that they, upon the faith of Mr. Choate's promise, permitted 
the Fair Lumber Company to ship the lumber until the 13th day of Novem- 
ber, 1894, the date of a letter received from Mr. Choate. The amount of 
lumber so shipped, with interest, amounted to $1,922.72, part of the verdict 
in this cause. Mr. Choate testified, somewhat obscurely, that by the bill 
of sale, which was not produced, the Fair Lumber Company turned over to 
the Oshkosh Log & Lumber Company, of which he was président, the factory 
plank in the stock manufactured by the défendants in error; that he could 
not say that his company received ail the proceeds of the factory plank 
shipped during November, but might hâve got a little something. On Novem- 
ber 13, 1894, Mr. Choate wrote to the défendants in error the following let- 
ter: 

"Gentlemen: I hâve just been talking with Mr. Fair, but hâve corne to 
no settlement yet. I told him I should write you to that effect. He wanted 
me to write you that, if you would let him ship what few orders he had, he 
would stop shipping. It would hurt his trade if it should be reported that 
he had been stopped from shipping. I will beeome responsible for tbe $6.50, 
the amount of your claim on factory plank. 

"Yours sincerely, Leander Choate." 

The défendants in error claimed that they accepted the written agreement, 
and permitted shipments between the 14th and the 20th of November to the 
amount, with interest, of $839.08; also part of the verdict. On the 20th day 
of November an agreement in writing was perfected between ail the parties, 
by which Fair agreed to transfer his stock and procure the élection of Choate 
and Daly as directors of the Fair Lumber Company, and to place the gênerai 
management of its business in the hands of Mr. Choate, who agreed to take 
the management and turn over to the défendants in error ail moneys arising 
from the sale of the stock at Robbins as fast as received by him, until their 
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clalm against the FaiT Lumber Company ^as paid In full, if the moneys 
recëived. from the sale of the stock simula, prove sufflcient therefor. The 
défendante m error agreed to waive t&e t stiiict terms of the contract of the 
17th of October, 1893, and agreed tnafc'MrV .'Choate should hâve the necessary 
tlme to reallze from the stock of lumber, and that the time of the payment 
of the amount due them November 1, 1894, under the contract, should be 
extended, and payment should be made monthly for ail lumber disposed of 
during the previous month, and the full amount of recelpts for the lumber 
should go to them antll thelr debt was satisfied. Under this latter arrange- 
mont Mr. Choate remitted to the défendants In error from time to time the 
proceeds of sales and shipments, except thé sum of $243.59, for lumber sold 
by him to the Oshkosh Log & Lumber Company, claiming that that company 
refused to pay the amount under some claim of offset against the Fair Lum- 
ber Company, pc the défendants in error; In May, 1895, Mr. Choate declined 
to act futfther under that contract, and turned over to the défendants in error 
the lumber tilen on hand. They recëived it from Choate, and afterwards 
sold it. Tbe ' Suit was brought to recover (1) upon the alleged oral promise 
ôf Choate ojf-, November 9,. 1894, for the property claimed to hâve been deliv- 
ered on, the falth of that promise; (2) upon the written promise of November 
13, 1894, for the property Claimed to hâve been flelivered under that promise; 
(3) to recoveï'the sum of $243.59 under the written contract of November 20, 
1894. The detepiflant below denied (1) the alleged promise of November 9, 
1894, and aïs.0 chàrged that such alleged agreement was void under the 
statute. of fraudS; (2) nonacceptance by the défendants in error of the prom- 
isé contained in the letter of November 13, 1894, and a déniai that it was 
ever acted upon, or that the writing expressed any considération as required 
by the statute of frauds; (8) "as to the sum of $243.59 for lumber sold by him 
to the Oshkosh Log & Lumber Company, he dénies that he had recëived that 
amotunt from the company, and charges that the défendants in error hère 
and the Fait Lumber Company Iwere both indebted to the Oshkosh Log & 
Lumber Company in a sum in excess of such bill of lumber, and that that 
company retained the sum, an,d refused to pay the same. He lastly allèges 
"that after the maklng of the agreement of November 20, 1894, and about 
May 18, 1895, and in final; settlement thereof, he turned back to the said 
plaintiffs, anà they acceptée, about $19,232,70 worth of lumber, then in the 
yards of the plaintiffs, in settlelnent and payment of their claim and demand 
against t&e'tfair Lumber Company, and that the said lumber was by them 
accepted and 'retained by the Said plaintiffs, and was in settlemént and pay- 
ant of ail clfllms and demànds due from the Fair Lumber Company to 
Oiem; aHd,.tfla't the said luniber was then and there reasonably worth the 
sum of $i9,23£.70, whlch was nïpre than there was then, due or owing on the 
.côiitraçt betwee,n,^he plaintto^aiid the Fair, JLumber Company, and that the 
sala contract an<J ail deomû^'and claims arising thereunder were thereby 
#uly sett^èd, and, accord and satisfaction ïhereof had," 

Àt thé trial,, évidence was tBÉéii pro'and eon upon. the subject of the mak- 
ing of the àlléged oral promise" of November 9, 1894, of the acceptance of 
the written promise of November 13, 1894, and touching the transactions 
under the cdntract of November 20, 1894. The défendant sought to show 
the total shipments of himber from the beginnlng* of shipments under the 
contract down to and lncluding the turning over of the balance of the lum- 
ber on May 18, 1895, which inclùded shipments made by the défendant Choate, 
for the pnrpose of proving that' the debt of the Fair Lumber Company to the 
défendants in error had been fully paid. This évidence was excluded by 
the court, and itsruling is the subject of an exception. The court chargea 
the jury with respect to the item of $243.59 that it represented lumber sold 
by Mr. Choate ûndër the contract of November 20, 1894, to the Oshkosh 
Log & Lumber Company, of which he (Mr. Choate) was président, anoLJor 
whlch amount bç hafl failed to réspond to the plaintiffs below, alleging that 
the pshkosh Log & Lumber Company, refused to pay him that amount under 
claim of offset against the, plaintiffs below, or the |Ç!air Lumber Company; 
that Mr. Choate,, with référence td that transaction, occupied the position 
ôf a trustée to thé plaintiffs and that he had no right to withhold that amount. 
With référence to the alleged verbal promise of November 9th the court 
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charged as follows: "It ls the law of this state, derived from ancient law 
in the statute of frauds, as it is called, tliat a promise made to answer for 
the debt, default, or miscarriage of another party is void, cannot be enforced, 
except it conform to the statute, be in writing, and express a considération. 
Therefore this promise, or alleged promise, made on the 9th of Noveiuber, 
gave the plaintiffs no right, if it was a mère guaranty, — a mère promise to 
answer for the debt of another. You will ascertain, gentlemen, whether any 
such promise was made in fact. Mr. Hoogstraat and Mr. Joyce testified that 
after their meeting in the office of the Fair Lumber Company, and while 
they were leaving the building, on some preliminary remarks by them that 
they would hâve to stop shipments, Mr. Choate sald we would 'bust the boys,' 
or 'bust the Fair Lumber Company,' and they said, 'If we do not do it, it 
will bust us;' and that Mr. Choate then said, in substance, 'I will go good 
for the lumber they are shipping if you will let the shipments go on.' This 
was denied by the défendant. The plaintiffs must first establish by the pré- 
pondérance of the testimony that such a promise was made. I think the 
only additional testimony was that of the bookkeeper, who was in the office 
only, so that substantially upon that point it is the testimony of Mr. Hoog- 
straat and Mr. Joyce on the one side and Mr. Choate on the other. Now 
the fact that there are two witnesses on the one side and but one on the 
other is not of itself necessarily the prépondérance of the testimony. You 
hâve the right to consider the appearance of the witnesses, the reasonable- 
ness of the story, and ail the circumstances, and détermine for yourselves on 
the testimony which is the more crédible testimony; and wherever you find 
the prépondérance to be, you should détermine accordingly by your verdict. 
If you find that the promise was not made, then, of course, you hâve noth- 
ing further to do with that question, and reject it from considération. But, 
if you find the promise was made, then you must ascertain whether it is a 
promise within the prohibition of this statute of frauds; whether it is a 
promise to guaranty the amount, — to answer for the debt or default of an- 
other; and, if it is clearly such a promise, then it is of no effect, and entitled 
to no considération. You are, however, to consider ail the circumstances 
in this case for the purpose of ascertaining whether or not it is such a prom- 
ise, for you are further instructed, gentlemen, that if you find from the pré- 
pondérance of the évidence that the plaintiffs intended at the time of that 
promise on the 9th of November to prevent the Fair Lumber Company from 
shipping out lumber, and so informed the défendant, and then, in order to 
induce the plaintiffs to permit such shipments, and by reason of an interest 
in having the shipments go on, be promised to 'go good' for what the Fair 
Lumber Company were shipping; and you further believe that the plaintiffs 
understood the promise to be so intended and made because of an interest, 
and not gratuitously, and that the plaintiffs, relying on such promise, took 
no further action to prevent such shipments, but permitted the same to go 
on,— such promise by the défendant, under the undisputed facts in this case 
of his relations to the Oshkosh Log & Lumber Company and the Fair Lumber 
Company, would be an original undertaking on his part, and valid in the 
law as an original promise, and not a promise to answer for the debt, default, 
or miscarriage of another." The court, upon this question, further instructed 
the jury: "The fact that Mr. Choate had an interest in the lumber, or in 
the dealings of the Fair Lumber Company, through a bill of sale or chattel 
mortgage, whether it was actually put to use or not, and the fact that he was 
interested as a creditor to a large amount, would make a foundation for such 
a promise as an original undertaking; but thèse facts alone would not make 
a promise good, because It must be understood by thèse plaintiffs in taking 
the promise that it was so made because of an interest he had. They must 
understand it is not made simply out of a désire to help the Fair Lumber 
Company. If so made, or if so understood by the parties, that Mr. Choate 
had an actual interest in obtaining the shipments to be made, and that he 
made the promise on the strength of that, and for the purpose of causing 
the shipments to be made, then it is an original undertaking, and does not 
come within the statute. * * » That is the test upon which you will 
détermine whether it is an original undertaking or a mère promise to answer 
for the debt of another." With respect to the claim under the letter of 
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November 13th and its acceptance, the court chargea the Jury as follows: 
"You are instructed that this letter contained a sùffîcient statement of the 
considération within the reqiiirëments of law to make it à 1 valid promise; 
and if you find thàt the plaintlffs intended to accept and did accept the prom- 
ise contained in this letter by their failure to forbid shipments in reliance 
thereon, and that the défendant Understood and had reason to understand 
from the conduct of the plaintlffs that such promise was so accepted and 
acted upon by them for the shipments of factory plank from November 14 th 
to November 20th, inclusive, you should flnd for the plaintiffs for the amount 
so shipped. In determining this ; question of acceptance, you should take into 
considération the conduct of thé parties throughout. You should take into 
considération, for such value as you may flnd it to afford, the fact that the 
plaintiffs, immediatély after the receipt of the letter, or soon after the receipt 
of the letter, went with their attorney to see Mr. Fair, the président of the 
Fair Lumber Company, and followeâ that up by going to Oshkosh, and there 
entered into the agreement of November 20th, by which the défendant vas 
thereafter to take charge of the business of the Fair Lumber Company. Con- 
sider ail those circumstances in connection with the situation of the plain- 
tiffs; that meantime they had made no change in their conduct in relation 
to the shipments of lumber, but perïnitted the shipments to go on; and as- 
certain what was the real understânding of the parties, — whether the letter 
of November 13th was accepted or not, and so understood by both parties. 
Unless it was accepted^ and so understood, or unless the parties had reason 
to understand thàt it was accepted, then it is of no avail to the plaintiffs in 
this case. There must be an acceptance, as well as a maklng of the prom- 
ise," To reverse a verdict in fàvor of the plaintiffs below, this writ of error 
is sued out, the questions considered being properly assigned for error. 

A. E. Thompson, for plaintiflf in error. 
W. H. Timlin, for défendants in error. 

Before WOODS, JENKINS, and GBOSSCUP, Circuit Judges. 

■. i 

JENKINS, Circuit Judge, after the foregoing statement, delivered 
the opinion of the court. 

We are of opinion that the court below properly excluded the évi- 
dence offered for the purpose of showing that the debt of the Fair 
Lumber Company to the défendants in error had been fully paid, 
and this because no plea of payment had been made. The plea was 
one of accord and satisfaction^that the défendants in error in May, 
1895, in final settlement of the agreement of November 20, 1894, 
received from the plaintiff in error and accepted f 19,232.70 worth 
of lumber in settlement and payment of their claim and demand 
against the Fair Lumber Company. The évidence failed to sustain 
this plea, the évidence of Mr; Choate showing no accord and satis- 
faction, but that the luiibèr remaining unsold in May, 1895, was 
merely turned over to the défendants in error; nothing being said 
about price, or of its being in satisfaction of any claim. The at- 
tempt was made by an estimate of the value of the lumber so turned 
over and by means Of a gênerai accounting to show thàt the debt of 
the Fair Lumber Company to the défendants in error had been paid, 
but, in the absence of any plea to that effect, the évidence was clearly 
improper. Such a plea should be spécifie as to the amount paid. 
Shipman v. State, 43 Wis. 381. Hère the receiving of the lumber 
from Choate, the trustée, because he refused to further continue in 
the sale of it, with no agreement as to its value, or the application 
of its value to the debt of the Fair Lumber Company, did not make 
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the value of it payment to that amount upon the debt of the Fair 
Lumber Company. Only when the défendants in error should dis- 
pose of that lumber could they be charged therewith, and then only 
the sale being fair, for the amount received. So, also, we think the 
court correct in charging the jury that the plaintiff in error was 
liable for the sum of $243.59, the lumber sold to the Oshkosh Log & 
Lumber Company, of which he was président. This amount had 
not been paid to Mr. Choate under some claim of the lumber Com- 
pany, as he stated, that it had some offset or défense as against the 
défendants in error or the Fair Lumber Company. The lumber was 
placed in the possession of Mr. Choate as trustée for the défendants 
in error. He obligated himself to turn over to them the proceeds. 
He was a trustée, and could not sell lumber to a company of which 
he was président, and assert any sort of a claim on the part of that 
company against the défendants in error or the Fair Lumber Com- 
pany. 

With regard to the question of the acceptance of the agreement of 
November 13, 1894, we think the matter was properly and fairly 
submitted to the jury. The question of acceptance is one of fact to 
be determined in the light of the surrounding circumstances; and, 
having been properly submitted, we are concluded by the verdict of 
the jury. We cannot doubt that the agreement expresses a consid- 
ération. It is, in légal effect, that the plaintiff in error would be- 
come responsible for the $6.50 per 1,000 feet, the amount of the claim 
of the défendants in error on factory plank, if they would allow Mr. 
Fair to ship lumber to flll the orders he then had. Assuming this 
letter to be a collatéral agreement to answer for the debt of another, 
we think there is a sufflcient statement of considération to meet the 
requirements of the statute of frauds. 

The question of most difflculty in this case arises upon the oral 
promise of November 9, 1894, found by the jury to hâve been made, 
to the effect that, if the défendants in error would permit the Fair 
Lumber Company to continue shipping, he (Choate) would, until he 
wrote them, as he promised to do, "go good for what they are ship- 
ping." The validity of this agreement dépends upon the question 
whether it is a collatéral agreement to answer for the debt of another, 
or whether it is an original agreement upon a new and sufflcient 
considération; the extinguishment in whole or in part of the original 
debt by the performance of the new agreement being merely an in- 
cident. Much subtlety has been indulged by the courts f rom an early 
date in the construction placed upon the statute of frauds. It would 
be difficult, if not impossible, to reconcile the various décisions of 
the courts. It is, perhaps, unfortunate that we hâve gotten away 
from the strict letter of the statute. We are glad to note the prés- 
ent tendency of the courts to get more in harmony with the spirit 
and the purpose of the law. It would serve no useful purpose to 
enter upon a review of the many and possibly discordant décisions. 
It is sufflcient to state the rule, as we understand it to be, now held 
by the suprême court of the state of Wisconsin, whose law we are 
considering, and of other states which are in accord with that hold- 
ing, and of the suprême court of the United States. In Hoile v. 
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Bailey, 58 Wis. 434, 17 N. W. 322, and in Weisel t. Spence, 59 Wis. 
301, 18 N. W. 165, the court revîews the previous décisions in that 
state, and furnishes, as a test to détermine wbether a promise is 
original or collatéral, the following rule: "In ail thèse cases founded 
on a new and original considération of benefit to the défendant or 
harm to the plaintiff, moving to the party making the promise, either 
from the plaintiff or original debtor, the subsisting liability of the 
original debtor is no objection to a recovery;" and "where the party 
prornising. has for his object some beneât and advantage accruing 
to hihiselfi and on that considération makes the promise, this dis- 
tinguishes the case of an original undertaking froin one within the 
statute." The latter rule is in substance declared by the suprême 
court of 'Massachusetts in CurtiS V. Brown, 5 Gush. 491. "It is not 
enough," says the court, "that the plaintiff has relinquished an ad- 
vantage or given up a lien in conséquence of thé defendant's prom- 
isej if that advantage has not also inured to the benefit of the de- 
fendant, So as, in effect, to make it a purchase by the défendant 
of the plaintiff. * * • Where the plaintiff, in considération of 
the promise, has relinquished some lien, benefit, or advantage for 
securing or reeovering his debt, and where, by means of such relin- 
quishment, 'the same ihterést or advantage has inured to the benefit 
of the défendant," an oral promise is binding. "In such cases, al- 
though the résuit is that the payaient of the debt of the third per- 
son is effeêted, it is bo incidentally and indirëCtly; and the sub- 
stance ôf thé contract is the purchase by the défendant of the plain- 
tiff of the lien, right, or benefit in question." In White v. Rintoul, 
108 N. Y, 222y 15 N. B. 318, the court states that the rule in Léonard 
v. VredenbWgh, 8 Johns. 29, that a new and original considération 
moving between parties to the new promise took it out of the stat- 
ute, wââ "dangerously broad, and capable of grave misapprehension," 
and that the rule of the state of New York now was that, "when 
the primary debt subsista," and was antecedently contracted, the 
promise to pay it is original when it is foundéd on a new considéra- 
tion moving to the promisor and bénéficiai to him, and such that 
the promisor ffhereby cornes undef aïi independent duty of payaient, 
irrespective of the liability of the principal debtor." In Emerp^h v. 
Slater, 22 HoWi 28, 16i!LI Ed. 360, the suprême court of the United 
States declared that/ "whenever thé main purposé and object of the 
promise is ilôt tôanswer for another, but to subserve some pecuniary 
orbusiness purpose of his own, in'Volving eithér à benefit to Eîmself 
or 'damage to the other contraetihg' party, his promise is not within 
the statute, aîthough it may be in fprm a promise to pay the debt 
of another, and althôugh the performance of it may incidentally hâve 
the effect of eitinguishing that liability." And in Davis v. Patrick, 
141 U. S. 479; 12 Sup. Gt. 58, 35 L. Ed; 826, the court observes 
that "tbêfce ïs a marked différence between a promise which, with- 
out any interestin thé sUbject-mattei* of the promise in the promisor, 
is purely collatéral tô the Obligation of a third pstrty, and that which, 
though operating upon the debt ôf third party, is also and mainly 
for thé benefit of the promisor.'' We need not inquire whether thèse 
cases in thë suprême court of the United States are fully in accord 
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with the advanced rule declared by the suprême court of Wisconsin 
and Massachusetts and the court of appeals of the state of New 
York; nor need we suggest that logically and rationally damage 
to the promisee should be as effective as benefit to the promisor 
in determining whether a promise is original or collatéral. It is 
enough to say that the question was submitted to the jury by the 
court below under the more advanced rule referred to, and certainly 
the plaintiff in error has no ground for complaint. The court dis- 
tinctly told the jury that the facts that Choate had an interest in 
the lumber through a bill of sale, and that he was interested as a 
creditor, would not alone make his promise good, "because it must 
be understood by thèse plaintiffs in taking the promise that it was 
so made because of an interest he had. They must understand that 
it is not made simply out of a désire to help the Fair Lumber Com- 
pany. If so made, or if so understood by the parties, that Mr. Choate 
had an actual interest in obtaining the shipments to be made, and 
that he made the promise on the strength of that, and for the purpose 
of causing the shipments to be made, then it is an original undertak- 
ing, and does not corne within the statute." We are inclined to the 
opinion that the court went beyond the rule in declaring that the 
promisee must understand that the promise was not made simply out 
of a désire to help the debtor. We read no such requirement in the 
rule as stated. The fact must exist that the promise is made with a 
view to benefit the promisor, and because of his interest in the 
subject-matter, but we do not find that it is essential that the 
promisee should know of the interest and object of the promisor if 
the interest and purpose in fact existed; but this error — if error 
there was— was favorable to the plaintiff in error, and he cannot 
be heard to complain of it. 

We cannot say, as a matter of law, that this promise was collatéral. 
The situation was this: The défendants in error were in possession 
of the stock of lumber on account of which the Fair Lumber Com- 
pany had paid f 4.50 per 1,000 feet, and owed under their contract 
$6.50 per 1,000 feet in addition. That debt was due. The défend- 
ants in error could not be compelled to part with possession of that 
property until the whole debt was discharged, and they had refused 
to make delivery because of nonpayment of the debt. At this time 
the company of which Mr. Choate was président had a bill of sale 
of this lumber from the Fair Lumber Company. It had not been 
placed on record, and therefore was not effective as against a third 
party, but it was potential as between the Fair Lumber Company 
and Mr. Choate and his lumber company. He or his company was 
the légal owner of this lumber, subject to the claim and possessory 
lien of the défendants in error, and, as against the Fair Lumber 
Company, had the légal title to the lumber, and the right of posses- 
sion for the purpose for which it was transferred. Notwithstanding 
the lumber had been sold to the Williamson & Libbey Company, and 
the bill of sale to Mr. Choate's company was ineffectuai as against 
that purchase, still, as against the Fair Lumber Company, it gave 
Mr. Choate's company the right to the possession of the proceeds of 
the sale. Mr. Choate was also a member of the firm of Bray & 
105 F.-46 
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Choate, winch firm was indprser to the amount of $7,000 on paper of 
the Fair Lumber Company. Under thèse circumstançes he orally 
agreed wi$ ihe défendants in error that, if they would permit ship- 
ments of th© lumber by the Fair Lumber Company, and waive their 
lien upon or ppssessory right to that lumber, he would, until such 
time as he should write the défendants of his final conclusion, "go 
good for'.' what they are shipping." It will be observed that he did 
not proni|se to pay the debiof the FairLumber Company, amount- 
ing to $27,600; nor did he promise to pay only the amount of $6.50 
per 1,000 feet fo f r such lumber as should be shipped under the oral 
agreement. Eté did promise to "go good'? for such lumber as should 
be shipped under that agreement, and that promise we understand 
to be an agreement to be responsable to and to pay the défendants 
in error the yalue of such lumber as they should permit to be shipped 
under that agreement, and that irrespective of the debt of the Fair 
Lumber Company upon that quantum of lumber, and irrespective of 
the total indebtedness. It is at least doubtful whether this promise, 
if so properly cpnstrued, is not an original promise; whether it had 
relation to the debt of the Fair Lumber Company to the défendants 
in error; anà* whether it was not a promise for the payment of the 
value of the lumber shipped, without référence to any debt from 
another. Chandler v. Davidson, 6 Blackf. 367; Lessel v. Zillmer, 
105 Wis. 334, m N. W. 403. Nor are we able to say, as matter of 
law, under the circumstançes stated, and in view of Mr. Choate's 
évidence with regard to the receipt of the proceeds of the lumber 
by his compàny, that his promise was not made upon "a new consid- 
ération moving to the promisor, and bénéficiai to him," and that 
his "leading object" wa# not to beneflt himself. Thèse were ques- 
tions proper to be submitted to the jury, and were so submitted under 
instructions most bénéficiai to the plaintiff in error, and we cannot 
disturb the verdict. The judgment is afflrmed. 



ASH v. PRUNIER. 

(Circuit Court of Appeals, Second Circuit January 4, 1901.) 

No. 47. 

1. Séduction of gtrsBAND— DaMages— Evidence. 

To showthé relations that existed between husband and wlfe, as bear- 
ing on the question of damages in action for séduction of the husband, 
letters written by him to her before and after he became acquainted with 
défendant, tendingto prove tbe affectionate feellng entertained by him for 
her before défendant intervened, and the Subséquent aliénation of feeling, 
are admissible. ' 

8. Same. 

For the same purpose, and also to prove the mental suffering of plaintiff, 
an élément of damages, lt is compétent to Bhow manifestations of remorse 
by him In interviews with her, and of grief by her after the intimacy 
between him and défendant began. 

8. Same— Evidence of Séduction. 

Evidence that plalntiffs husband was in possession of large sums of 
money while llving In defendant's house, and that they came from défend- 
ant, is relevant in au action for séduction of the husband, as beaiiug 
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upon the question whether he and the défendant were living in the 
relation of lover and mistress, and whether he was the seducer, or she 
was enticing him by her favors. 

4 Samb — Bar to Action. 

It is no bar to an action for séduction of plaintiff's husband that, after 
the making of an order for temporary alimony in a proeeeding by her for 
a divorce, an agreement, with which the proeeeding terminated, was made 
by them in substitution of the order, by which he promised to allow her a 
stated sum per week, and she agreed to accept it. 

5. Wbit op Erkok— Revœw op Damages. 

There being no error in the instructions on damages, the question 
whether the verdict was for excessive damages, and refusai of motion 
for new trial on that ground, cannot be reviewed on writ of error. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

A. H. Hummell, for plaintiff in error. 

Jonathan C. Ross, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the défend- 
ant in the court below to review a judgment for the plaintiff en- 
tered upon the verdict of a jury in an action brought to recover dam- 
ages for the séduction of the plaintiff's husband. 

The évidence upon the trial tended to show the following facts: 
The plaintiff and her husband had lived happily together from the 
time of their marriage in the spring of 1894 until the winter of 1896. 
In October, 1896, the husband met the défendant, who at that time 
was living with one Campbell as his mistress. Soon after, Campbell 
died, and the défendant became possessed of considérable pecuniary 
means. After Campbell's death, and in December, 1896, the husband 
accompanied the défendant to Washington, and from that time until 
the time of the trial he lived with her, ostensibly as her professional 
nurse, the greater part of the time. She supported him, and be- 
stowed upon him considérable sums of money, and they maintained 
carnal intercourse. After the husband became intimate with the 
défendant an estrangement between him and the plaintiff ensued, 
culminating in a séparation. 

The trial judge instructed the jury, in substance, that the burden 
was upon the plaintiff to satisfy them by a clear prépondérance of 
évidence that the husband was the seduced, and not the seducer; 
that the défendant set in motion the arts and devices which resulted 
in seducing the husband from his allegiance to the wife; and that 
she was the willful cause of the aliénation. 

Nearly ail the assignments of error are based upon exceptions to 
the rejection of évidence upon the trial against the objections of the 
défendant. Many of thèse exceptions do not merit discussion, for 
the reason that no spécifie grounds of objection were stated. In- 
surance Oo. v. Miller, 8 C. C. A. 612, 60 Fed. 254, 19 U. S. App. 588; 
Equipment Co. v. Blair, 25 C. C. A. 216, 79 Fed. 896, 51 U. S. App. 
82. Others are trivial, as relating to the order of proof, or because 
the réception of the évidence was otherwise discretionary with the 
trial judge, or because the évidence could not hâve been prejudicial, 
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in any sensé, to the défendant Most of them were not pressed 
upon the argument, and we shall notice only those which hâve some 
color of merit. 

A number of letters written to the plaintif: by her husband after 
mari-j&ge, some of them before he became acquainted with the de- 
fendant, and some of them afterwards, were produced upon the trial. 
Thèy Were offered and receîved in évidence solely for the purpose 
of showing the relations that existeiî between the husband and wif e 
at the time they were written. Extràcts only were read. It does 
not appear that any of the contents were read to the jury, not bear- 
ing upon the state of the relations. "In actions of criminal conver- 
sation, it being material fy? ascertain upon what terms the husband 
and wife lived together before the séduction, their language and de- 
portment towards each other, their correspondence together, and 
their conversations and correspondence with third persons, are orig- 
inal évidence." 1 Greenl. Ev. § 102. It is likewise material to as- 
certain the terms on which they lived together after the séduction, 
and their correspondence and déclarations at that period of their 
relations are equally original évidence. The state of their relations 
before and after the séduction is important in estimating the consé- 
quent damages. The évidence which was introduced tended to prove 
the affectionate feeling entertained by the husband for the plaintiff 
before the défendant interyened, and the subséquent aliénation of 
feeling, and, within the unjfortn ruleof the authorities, was clearly 
admissible. Corn, v, Trefethen, 157 Mass. 190, 31 N. E. 961; Perry 
v. Lovejoy, 49 Mich. 529, 14 N. W. 485; Hotner v, Yance, 93 Wis. 
352, 67 N. W- 720; Kudd v.Bounds, 64 Vt. 432,. 25 Atl. 438. 

Eyidence was introduced for the plaintiff showing manifestations 
of remorse by the husband in some of his interviews with his wife, 
and manifestations of grief upon her part. Thèse occasions were 
after the intimacy between him and the défendant had begun. The 
évidence was compétent as falling within the same category as the 
letters of the plaintiff 's husband. It was also compétent as tending 
to prove the mental suffering of the plaintiff inflicted by the miscon- 
duct of the défendant, — an élément of damages which is always 
proper to be cohsidered in actions for séduction; 

Eyidence was introduced for the plaintiff tending to show that the 
husband was at t différent thnes in the possession of large sums of 
money while liying in the house of the défendant after Campbell's 
deathv ^n ;](tiew of the other testimony, tending to show that the 
money was derived from the défendant, the évidence was relevant. 
It had a legitimate bearing;iujpon the issues whether the husband and 
the défendant were living in the relation of lover and mistress, and 
whether he was the seducer, or she was enticing him by her favors. 

Error is assigned of the rulings of the court in respect to the effect 
of an agreement of séparation between the plaintiff and her husband. 
According to the testimony of the plaintiff, there had never been such 
an agreement. In 1898 pr,oçeedings for a divorce were instituted in 
the county court of Chittenden county, Vt.* by the plaintiff against 
her husband, and an order for temporary alimony was made by the 
court. Thereafter the plaintiff and her husband made an agreement 
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in substitution of the order, by which he promised to allow her a 
stated sum per week, and she agreed to accept the amount. The 
proceeding seems to hâve terminated with that agreement. It was 
insisted for the défendant that the agreement was a bar to the action, 
and the trial judge was requested to instruct the jury to that effect. 
The agreement was manifestly not a bar to the action. 

Error is assigned of the refusai of the trial judge to give certain 
instructions to the jury. The instructions refused, which are re- 
ferred to in the brief of the plaintiff in error, were as follows: 

"That the fact that Pnmier's employaient with the défendant required hiin 
to réside in the defendant's résidence, even if the plaintiff objected to such 
résidence, does not make the défendant liable, and the verdict should be for 
the défendant." "That the défendant owed no duty to the plaintiff to in any 
manner compel Prunier either to support his wife or live with her, and, even 
if the jury believed that the défendant took no further action to compel Prunier 
to live with her or support her, she is not liable to the plaintiff on that ac- 
count, and the verdict should be for the défendant" 

Except for the concluding phrase, each of thèse requests embodied 
correct légal propositions, and we might be called upon to consider 
whether they should not hâve been granted, if the trial judge, in 
his instructions to the jury, had not made it plain to them that the 
défendant was not liable unless they found that she was the willful 
cause of the aliénation, and set in motion the arts and devices which 
resulted in seducing the husband from his allegiance to his wife. 
But it would hâve been manifest error to hâve granted the instruc- 
tion in the form asked, because, if the jury had found the proposi- 
tions of fact in favor of the défendant, it would not hâve f ollowed 
that she was entitled to a verdict. 

There being no error in the instructions of the court upon the ques- 
tion of damages, this court cannot, upon a writ of error, entertain 
the question whether the verdict was for excessive damages, to re- 
view the refusai of the motion to grant a new trial upon that ground. 
Railroad Co. v. Fraloff, 100 U. S. 23, 31, 25 L. Ed. 531; Steamship Co. 
v. Anderson, 1 0. C. A. 529, 50 Fed. 462, 1 U. S. App. 176. Nothing 
is open to re-examination upon a writ of error except the rulings of 
the court in the progress of the trial, and duly presented by a bill 
of exceptions. Insurance Co. v. Folsom, 18 Wall. 249, 21 L. Éd. 827. 
As we flnd no error in the record, the judgment is afûrmed. 
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(Circuit Court of Appeals, Second Circuit. January 8, 1901.) 

No. 31. 

Raii.roads — Crossing Accident — Conthibutory Négligence. 

One driving onto a railroad track just in front of a rapidly approaching 
train cannot be held guilty of contributory négligence as matter of law, it 
being impossible, because of obstructions, to see the train till the team 
was on the track, though he did not stop his team to listen; he having 
approached at a walk, and testifled that as he approached the track he 
was listening for a train, and did not diseover it until he was on the track, 
and that his horses, though afraid of cars, did not act as though they heard 
anything of the train. 
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Where, by reason of obstructions, a train approaching a crossing cannot 
be seen by oné driving till on the track, the tact that no gateman or 
warning signais are maintained at tbe erossing may be considered on the 
question of tbe railroad company's négligence. 
8. Photographe— Phoof of Accuracy. 

The accuracy of photographs introduced in évidence may be proved by 
testimony other than that of the photographer producing them. 

In Error to tbë Circuit Court of the United States for the South- 
ern District of New York. 

Leopold Wallach, for plaintiff in error. 
G. À. Clément, for défendant in error. 

Befçtre WALLACE, LACOMBE, and SflIPMAN, Circuit Judges 

WALLACE, Circuit Judge. Of the assignments of error those 
most deserving considération are the ones which raise the question 
whether, by reason of the contributory négligence of the plaintiff, 
the défendant was entitled to hâve a verdict directed in its behalf . 

The action was brought to recover'for injuries received by the 
plaintiff while erossing the railroad track of the défendant at its 
intersection with a highway in the village of Unionville, Orange 
eounty, N. Y. The plaintiff was proceeding along the highway from 
the west in a milk wagop, driving a pair of horses. His wagon 
was struck while erossing the track by. a train of the défendant 
approaching from the south, and which was making for the rail- 
road station, about 900 fçét away. The railroad at that erossing 
runs north and south, intersecting the highway at a right angle, 
but at a short distance from the erossing at the south curves sharply 
to the eastward. Approaching the erossing from the west the view 
of the railroad to the soufhward is obstructed for a considérable 
distance. The highway ascends as it nears the erossing. Near the 
track, obstructing the view southerly, is a building known as a "feed 
store," and between the feed store and the railway track there is a 
switch track. At the time of the accident a box car was standing 
at the West side of the erossing on the switch track. The accident 
took place about 9 o'clock in the forenoon of a clear day. 

Testimony was introduced in behalf of the plaintiff tending to 
show that the train was running muen faster than usual; that its 
speed was 35 or 40 miles an hour; and that no whistle was sounded 
or other signal given of its approach. Several witnesses testifled 
that in approaching the erossing from the direction in which the 
plaintiff was driving the railroad was hidden from view for a dis- 
tance of 20 rods or further, and that a train coming from the south 
could not be seen until the horses were practically upon the track. 
Dr. Dennie testifled as follows: 

"If I am driving east, the view from the erossing of approaching trains on 
ihe railroad south of the crossmg is obstrùôted in the center of the street, 
and I cannot see the train until I get there, nearly or about on the railroad 
track. I am speaking of the locality generally, independent of the box car." 

Dr. Nugent testifled as follows: 

"I hâve occasion to go over the erossing, and did hâve at that time, several 
tlmes a day. The view of that erossing, in approaching it, is obscured ail the 
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way flown from the corporation limits, ïialf a mile perhaps. I watch the 
crossing very closely for self -préservation; and I think, with my carriage, when 
my horses' feet are two or three feet west of the west track, I caji get a 
sight by looking that way, and I watch, because I do not want to be hurt. I 
could not say with référence to a car upon the switch. That would obstruct 
the view a little more." 

The father of the plaintiff, who visited the scène shortly after the 

accident, testified as follows: 

"I took an observation carefully to satisfy myself at that time, — to see 
what chance the boy had for his life, if any. That ls the purpose I went for, 
and I Iooked, and that team had to be upon the track to see the train coming, 
with that car there. They had to be right on the track." 

Mr. Clark, a farmer who saw the accident, testified: 

"With the car upon that switch, in driving up from the west, the view would 
be further obstructed, and, under thèse circumstances, a person would hâve to 
be full on the track before a view could be had of the track and approach- 
ing train from the south." 

According to the testimony of the plaintiff himself, he knew that 
the train was due at about the time he proposed crossing the track. 
He testified that he Iooked and listened as he approached; that 
he Iooked at his watch, probably 20 rods back, and found it was 
then 12 minutes past the usual time of the train; that his horses 
were on the walk at that time; that they were still on the walk 
when they reached the ascent, and walked up the incline; and that 
while proceeding up the incline he was listening for the train. He 
testified that his horses were afraid of the cars, one of them espe- 
cially, and that they did not act as though they heard anything of 
the train; that they were "not the least bit scared as they walked 
up." He testified that the car on the branch switch was not over 
two or three feet from the highway, and that his horses were full 
upon the track when he discovered the train. The fireman upon 
the locomotive, a witness for the défendant, testified that when the 
train came around the curve he was in a position so that he could 
see the horses stepping upon the track, and the locomotive was at 
that time perhaps 60 or 70 feet away. The engineer of the locomo- 
tive, a witness for the défendant, testified that the fireman called 
his attention to the fact that there was something on the track, and 
he saw the team about 10 feet away. 

Much testimony was offered for the défendant, of a very persua- 
sive character, to the effect that an approaching train from the south 
could hâve been seen by a person coming from the west for a consid- 
érable distance after reaching a point 20 feet west of the west rail 
of the main track, and from that point easterly the rail of the main 
track could hâve been seen for a distance of 1,000 feet, even with 
a car upon the siding, as indicated by some of the testimony. 

It seems too plain to require extended discussion that the trial 
judge did not err in refusing to direct a verdict for the défendant. 
He acted upon the well-settled rule that when the évidence is con- 
flicting, and there are différent inferences which may be'drawn by 
différent minds, the question of the contributory négligence of the 
injured party is one for the jury. If the jury believed the testi- 
mony on behalf of the plaintiff, the approaching train, because of 
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the obstructions in the way, «raid not hâve been seen by him unti] 
hl| borses were practiçally upon the track, when it was too late 
fo ësçajte a collision, and he could only discover its approach by 
his sensé of hearing. If his testimony was true, he used ail his 
faculties diligently, and did everything that any prudent man would 
bave been likely to do while cfossing the track, unless he shonld 
hâve stopped his horses to listen more perfectly. His testimony 
may be incredible, and it may seen unaccountable that he did not 
hear the noise of the approaching train; but the jury was at liberty 
to crédit his narrative, and to weigh among the probabilities in its 
favor the exertion of that impulse of self-preservation which, in the 
case of a sober and prudent man, is always to be presumed. In 
approaching a railroad crossing the injured party is not to be deemed 
guilty of contributory négligence because he did not exercise the 
greatèst degree of diligence which he could hâve exercised, but only 
if he fails to exercise such care as a prudent man approaching such 
a place would. Whether he ought to stop in a given case is a ques- 
tion for the jury to décide, in view of the circumstances developed. 
The triai judge correctly stated the law in his instructions to the 
jury in thèse ternis: 

"When a traTeler Is approaching the track of a railroad, especially where 
there are obstracting buildings in the vicinity which interfère with his view, 
his duty is to proceed cautloùsly, to look, to listen, and, if the circumstances 
of the case requirje, it, to stop, In order that he may listen more caref ully be- 
fore continuing his course," 

In the récent case of Judsôn v. Railroad Co., 158 N. Y. 597, 53 
N. E. 514, the court statëd this to be the rule in the courts of nearly 
ail the states in the Union. See, also, Improvement Co. v. Stead, 
95 IL S. 161-168j 24 L. Ed. 403. It was for the jury to apply the 
instructions to the particular faCts, and if they erred in finding that 
under the circumstances it was necessary for the plaintiff to stop in 
order to listen more attentively, because a prudent man would hâve 
supposed that the approaching train could be seasonably heard with- 
out doing soj the error iB not One which it is within the province of 
an appellate court to correct. : 

The assignments of error in respect to the admission or rejection 
of évidence upon the trial are without merit. The accuracy of the 
photograph of the crossing introdùced in behalf of the plaintiff was 
sufficiently established by othei? testimony, and it was not necessary 
to prove it by the photogfaphêi? Whc* produced it. The évidence that 
no gateman otf warning signais Were maintained at the crossing was 
admissible, in view of the peculîarly dangerous character of the 
crossing, arid'wëré facts which thé jury were entitled to take into 
considerationi in determining whéther the défendant was négligent. 
Bailroad Go^t. ïv€i, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485. 

The exception was not well tàken which is made the subject of 
the twelfth àssigament of errôr. The question put fo the witness 
Cârr was à féading one, and was âpparehtly excluded fbr that reason. 

We flnd no; error in the record, and tfiê judgment is therefore af- 
flrmed, with r costs. 
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LAFAYETTE BRIDGE CO. v. CITY OF STREATOR. 

(Circuit Court, N. D. Illinois, N. D. April 7, 1900.) 

No. 25,096. 

1. Trust Combinations — How Determined. 

Whether plaintiff is a trust or combination, within the Illinois anti- 
trust act of 1891, so that under its provisions one buying from it is not 
liable for the priée, must be determined in a direct proceeding, and not 
collaterally in an action by it for the priée; the statute being silent as to 
the method to be pursued. 

2. Fédéral Courts— Practick. 

Rev. St. § 914, providing that the praetice and mode of proceeding in 
fédéral courts shall conform to that in like causes in the courts of the 
state in winch such fédéral courts are held, does not require a fédéral 
court to allow the défense that plaintiff is a trust or combination, within 
the Illinois anti-trust act of 1891, so that défendant, buying from it, 
Is not liable for the price, to be set up in an action for the price, without 
a prior détermination in a direct proceeding of plaintiff's status, though 
such a défense was set up in an action in the state court, without thé 
right to do so being questioned or considered. 1 
8. Pleading— Demurrer. 

Demurrer to replication will be earried back to the plea, though a de- 
murrer to the plea has already been overruled by another judge of co- 
ordinate jurisdiction, where practically the décision of each subséquent 
step in the litigation dépends on a fundamental proposition, in regard to 
which the court Is convinced that the prior ruling was erroneous. 
4. Estoppel. 

A city sued on a contract under which plaintiff built for It a bridge is 
estopped to set up that plaintiff and certain aldermen of défendant 
formed a conspiracy to prevent compétitive bidding when the contract was 
secured, or that the bidding was on différent plans, or that plaintiff com- 
mitted bribery in securing the contract, where, after appropriation by 
ordinance for érection of the bridge, there was a suit by taxpayers to 
enjoin défendant from constructing it, which, after full hearing on the 
merits, was dismissed for want of equity, and pending the suit the con- 
tract was made, at which time défendant made a request, with which 
plaintiff complied, that it appear and assist défendant in the défense; and 
the construction was not proceeded with till after termination of the 
suit, and défendant had asserted it had established the validity of the 
contract, and had demanded that plaintiff fulfill the contract, and there- 
after défendant instituted proceedings to condemn property for the bridge, 
which were contested on the ground that the contract was invalid, and 
plaintiff, at defendant's request, assisted in the proceedings, and judgment 
was Tendered therein sustaining the proceedings, the validity of the con- 
tract, and defendant's right to proceed with the exécution thereof. 

Haywood & Burnett and Brewer & Strawn, for plaintiff. 
Reeves & Boyes, for défendant. 

KOHLSAAT, District Judge. The déclaration in this case con- 
sista of the common counts and of spécial counts in assumpsit upon 
a contract between the parties, in pursuance of which plaintiff built 
for défendant a bridge. Défendant filed the gênerai issue and eight 
spécial pleas. The second, third, fourth, fifth, and sixth pleas aver 
that the contract in question is void under the Illinois statutes of 

i Folio wing state praetice. see notes to O'Connell v. Reed, 5 C. C. A. 594; 
Nederland Life Ins. Co. v. Hall, 27 C. C. A. 392. 
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1891 and 1893 relating to trusts, pools, and combines. The seventh 
plea avers that plâïntifl? 'and certain aldermen of défendant formed a 
conspiracy to présent compétitive bidding at the time plaintiff se- 
cured the contract in question, and that therefore such contract is 
void. The eighth plea avers that the contract is void for the reason 
that the bidding at the time said contract was let was upon différent 
plans. And the ninth plea avers that the contract is void because 
of bribéry cômmitted by , plaintiff in securing the same. To thèse 
last eight spécial pleas, spécial demurrers were filed; the chief con- 
tention being as to pleas numbered 2, 3, 4, 5, and 6, which set up 
the anti-trust statutes of Hlinois, which statu tes, plaintiff insisted 
by its demurrers, were unconstitutional, r as embracing elass législa- 
tion. The argument on the spécial demurrers was had before an- 
other niai priusjudge, the question of the constitutionality of said anti- 
trust statutes being practically the only qne raised. The demurrers 
were oyerruled on May 27, 1899, and the plaintiff given leave to reply 
double to the several pleas. Thereupon plaintiff filed numerous repli- 
cations. Issue was joined on ail of thèse, except the first, second, 
fifth, eighth, eleventh, and sixteenth. The first replication goes to ail 
the pleas, and avers, in substance, that défendant is estopped to deny 
the validity of the contract sued on, for the reason that after défend- 
ant, by its common council, had passed an ordinance making an ap- 
propriation for the érection of the bridge in question, two separate 
suits were commenced by taxpayers and citizens of défendant, seek- 
ing to en^oih the défendant fromconstructing said bridge; that after 
full hearing upon.tbe mérita! the said suits were dismissed for want 
of equity; that pending said suits the agreement set forth in the 
déclaration was entered into between plaintiff and défendant, at 
which timé défendant informée! plaintiff of the pendency of said stiits, 
and requested plaintiff to appear by counsel therein, and to assist 
défendant in the défense of the same, with which request plaintiff 
complied; that it was nôt until after the termination of said suits 
as aforesaid, and upon the assertion of défendant that said suits had 
firmly established the validity ôf the agreement between plaintiff 
and défendant, and upon the demand of défendant that plaintiff 
should proceed to fulfill and comply with said agreement and con- 
struct said bridge, and not before, that plaintiff proceeded with the 
construction of said bridge. Said first replication further avers that 
subsequently the défendant, by its common council, passed an ordi- 
nance directing its attorney to commence légal proceedings for the 
purpose of condemning private property which would be taken or 
damaged in and about the construction of the bridge in question and 
the approaches thereto; that said proceedings were contested by the 
persons interested in said property sought jto be condemned, and also 
by persons opposing the érection of said bridge, in which proceedings 
it was claimed by said contestants that the contract between plain- 
tiff and défendant herein sued on was invalid; that défendant in- 
formed plaintiff of said proceedings and said contest, and requested 
plaintiff to assist défendant in the prosecution of said litigation, 
with which request plaintiff complied; that thereafter such proceed- 
ings were had in said suit that by the jùdgment of the suprême court 
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of the state, on appeal, thé said condemnation proceedings were sus 
tained, and the validity of the contract in suit herein, and the right 
of défendant to proceed with the exécution thereof, confirmed and 
established, by reason whereof plaintiff insists that défendant is 
estopped to deny the validity of the contract in suit. 

The second, fifth, eighth, eleventh, and fifteenth replications go to 
the second, third, fourth, fifth, and sixth pleas, respectively, and, in 
substance, aver that plaintiff, in its business, is within the exception 
to the anti-trust statute of 1891 whieh is provided by the act of 1897. 
Défendant demurs to thèse replications on the ground that the act 
of 1897 is but an amendment of the first section of the act of 1891; 
that said amendment constitutes class législation, and is therefore 
void; and that a void amendment cannot in any manner affect a valid 
statute. Plaintiff, on the other hand, dénies that the act of 1897 
is an amendment of the act of 1891, but contends that it is in law 
a repeal and re-enactment of said section 1, in which view it would 
vitiate the entire act of 1891. Both parties are in accord in the con- 
tention that the exception provided by the statute of 1897 constitutes 
class législation. 

The défendant is, in this suit, attempting to avail itself in a col- 
latéral proceeding of a défense based on a fact which should be de- 
termined in a direct proceeding. In other words, before a défendant 
can évade the payment of the purchase price of commodities, actually 
received, on the ground that the seller is a trust or combination in 
restreint of trade, in contravention of the statute, there should be 
an adjudication of a compétent tribunal, in a direct proceeding insti- 
tuted for that purpose, determining that such seller is a trust or com- 
bination in the sensé contemplated by the statute. This is in accord 
with the ordinary raies of statutory construction. The practical 
working of any other rule could not fail to emphasize the justice and 
necessity of so holding in cases similar to the one at bar. It cannot 
be insisted that the décision in one case would be binding or even 
persuasive in any other case. Each suit to recover purchase money, 
in which the statute is pleaded by way of défense, would call for a 
separate and distinct détermination of the légal status of the plaintiff, 
thereby making the claim for purchase money merely an incidental is- 
sue. This would be true even if the amount involved were but five dol- 
lars, and the case were before a justice of the peace. The resuit would 
dépend upon the varying conditions of each case as affected by the 
skill of lawyers, the bias of jurors, and other attendant circumstances. 
This would inevitably lead to such confusion as would force fédéral 
courts to so construe the statutes as to protect the due and regular 
administration of justice from unconscionable prolixity and irrecon- 
cilable adjudications. In the case of Ford v. Association, 155 111. 
166, 39 N. E. 651, 27 L. K. A. 298, the suprême court of Minois per- 
mitted the défendant to interpose this défense in a collatéral pro- 
ceeding. The point last above stated does not appear to hâve been 
considered by that court. The only contention was as to whether or 
not the statute of 1891 constituted a valid défense to that action. 
But the Illinois statute is silent as to the method to be pursued in 
determining whether a corporation seeking to enforce a claim cornes 
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wïthin the prohibition of the act, ïior has there been any long-estab- 
Ilshea uèàge in the premises. Section 914 of the Revised Statutes, as 
construed by the fédéral courts, does not apply to the facts of this 
case. Fédéral courts place such construction upon matters of law 
of a gênerai nature, as opposed to those based upon statë statutes or 
long-established custom or usage, as to them may, under the part- 
ticular cifcumstances of any given case, seem best calculated to ac- 
complish the ends of justice. The question hère is simply one affect- 
ing the manner of applying a remedy or rule of law, and does not 
go toi the subject-matter or availability of the right sought to be en- 
forced. This view of the availability of the défense set up in said 
last-îoentioned pleas was not presented to the court on the argument 
of the dëttrarrer to said pleas. The entire argument was in relation 
to the constitutionality of the statutes relied on, it being practically 
conceded that if the statutes were valid the défense could be made 
in the manner herein sought. The ordinary rule of pleading is that a 
demurrer will be carried back to the first fault, but there is a common 
exception, to the eiïect that, where a demurrer has once been passed 
upon, a demurrer to a subséquent pleading will not be carried back 
so as to interfère with the previous ruling of the court. I recognize 
the fact that a motive of courtesy would cause this latter rule to be 
more strictly adhered to where the prior ruling was made by another 
judge of co-ordinate jurisdiction. However, I deem it but reasonable 
that the interests of litigants should be considered in questions of 
this kind, and thàt where practically the décision of each subséquent 
step in the litigation would be dépendent upon a fundamental propo- 
sition, in regard to which the court is convinced that the prior ruling 
was erroneous, a question of comity or courtesy between différent 
members of the bench shoùld not outweigh ôbvious considérations of 
convenience and dispatch of the public 1 business. In view of this 
conception of the scope of both the statutes of 1891 and 1893, it 
becomes unnecessary in the case ât bar tô pass upon the constitution- 
ality of eithèr. For the reasons above given, the order of May 27, 
1899, overrulirig the demurrers to the second, third, fourth, flfth, 
and sixth pleas, Will be vacated, and the demurrers to the second, 
flfthj eighth, ëleventh, and fifteenth replîcations will be carried back 
and sustained tp said pleas, upon the ground that said statutes can- 
not be availëd'ôf in a collatéral proceeding until a détermination has 
been had in a direct proceeding establishing the fact that plaintiff is 
a trust or coBibination in cbhtravehtion of the statute. This leaves 
for disposition ffié demurrer to the first replication, as applied to the 
seventh, eighth, atid nihth pleas. As to this replication, I am of the 
opinion that it sets up matter which, if proved as fully as averred, 
will constitute estoppel in pais, as against the matters of défense 
set up in the said lastonentioned pleas. For this reason the de- 
murrer to the first replication will be overrùled. 
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HAUSS v. LAKE ERIE & W. R. CO. 

(Circuit Court of Appeals, Sixth Circuit. January 14, 1901.) 

No. 831. 

1. Employers— Duty to Employé. 

A railroad company which is constructing new switches does not ove 
the duty to a brakeman of blocking a frog, which is a part of the new 
construction, during progress of the work; it being impracticable to block 
it till the tracks are ballasted and the alignment of the rails of the frog 
is perfected. Giving him such notice and warning as will put him on 
his guard against the dangers from use of the track while the work is 
in progress is enough. 

2. Samb— Notice. 

Notice to a brakeman that digging is being done between the ties at 
a certain place, with warning that he look out for it and avoid injury. 
is sufflcient, without mentioning the danger from the unblocked frogs. 
especially where the work bas been for two weeks within his daily view 
and observation while passing on his train. 

8. Witness— Crbdibility— Question for Jury. 

Though, in an action against a railroad for death of a brakeman, the 
only direct évidence that notice of the danger was given deceased is the 
testimony of the conductor, whose duty it was to bring the bulletin iu 
regard to it to the knowledge of the trainmen, his credibility is not for 
the jury, on the ground of his interest to show that he had done his duty; 
his testimony not being contradicted or brought in question by cross- 
examination or the admitted facts, and there being nothing else in the 
case tending to raise a doubt as to the truth of his testimony. 

In Error to the Circuit Court of the United States for the Northerii 
District of Ohio. 

The évidence shows that on the lOth day of June, 1898, at Muncie, Ind.. 
the plaintiff's intestate, William V. Doty, a brakeman in the défendant' s 
service, while coupling cars, received injuries of which he died within a few 
hours. At the time of his death he was in the twenty-fourth year of h; s 
âge, and had been in the service of the défendant, as a brakeman, for about 
18 months. He was employed on a freight train which passed daily over 
defendant's railroad between ïipton, Ind., and Lima, Ohio; and on the day 
of the accident his train came east, with eight cars, for Muncie, which were 
to be detached from the train and left at that place. For 10 davs or 2 
weeks next before the accident the défendant had been constructing two 
new switches near the place of the accident, and on that day the work was 
still in progress. Just before the arrivai of Doty's train, several cars carry- 
ing gravel to ballast the new tracks had been unloaded near the place of the 
accident, and were standing on a storage track, on which the Muncie cars 
from Doty's train were to be placed, and, it being necessary to move them 
out of the way, the cars from Doty's train were backed in, to be coupled to 
them; and while the cars from Doty's train were backing, and while Doty 
was walking inside of the track behind them, keeping pace with their move- 
ment, his right foot was caught and held in an unblocked frog until tliey 
backed over him, causing the injuries of which he died. It was the usage 
and practice of the défendant to keep the frogs in its line of railroad blocked, 
but this particular frog was a part of the new construction, and had not 
been blocked because it was not practicable to block it until the tracks were 
ballasted and the alignment of the rails of the new switches with the align- 
ment of the rails of the frog was perfected. The accident occurred about 
11 o'clock of the forenoon, and the day was bright and clear, and there was 
nothing to obstruct the view of the track. During the 10 days or 2 weeks 
during which the new construction had been in progress, Doty passed by it 
daily, going east and west with his train. A bulletin which reads as follows: 
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"Sent to Time Sent Sender Receiver 

Po n 

pd 7:37 p. m. B Tn 

Gx n Gy 

From 5[30th 1898. 

ToaUCondRd 

AU Trains East Gx 
WestPo 

"Digging is being done bëtween ties around Muncie yard office, and quar- 
ter mile west of yard office. Look out for it, and don't get injured. 

S. K. K." 

— was put on the train register in the yard office at Muncie, to which ail 
trainmen nad access, and it remained therë until the work was complétée). 
The conductor of Doty's train testifled in chief concerning this bulletin as 
follows: "Q. Explain to the court and jury how those bulletins were han- 
dled, with relation to trainmen? A. They manifolded, eight or ten taken ou 
manifold paper at a time; and each train going through Muncie, the con- 
ductor got them and showed them to the trainmen, to ail concerned in the 
matter, to look out for new work being donc at Muncie. Q. I will ask you 
if you received a copy of this message, whjeh is marked 'Exhibit No. 2,' at 
Portland on the 9th, and also at Alexandria on the lOth? A. Yes, sir; that 
is a copy of it. Q. What is meant by 'Gx*? A. The station at Alexandria. 
Q. And 'Pp'î A. Portland. Q. 'S. B. K.'î A.. S. R. Kramer. Q. What did 
you do with this bulletin after you got it, so far as Mr. Doty was concerned? 
A. I told Mr. Doty about It, and showed it to him. He read it and handed 
it back to me. Q. Which one? A. The one at Portland, going west, and the 
one at Alexandria, going east. Q. You showed him the one at Portland 
on the 9th? A. Yes, sir. Q. And the one going east on the lOth at Alexan- 
dria? A. Yes, sir. Q. How often during the continuance of this work were 
thèse bulletins handed to trainmen? A. Every train that went in either 
direction, every day and night, as the case might be." And on cross-exami- 
nation further testifled: "Q. You knew that this bulletin you had did not say 
anything about unblocked frogs, but to look out for digging that was being 
done at Muncie? A. Yes, sir. Q. That was the only bulletin you had, was 
it? A. Yes, sir." Upon this state of fact, the plaintifl complained that the 
Injuries of which Doty died were causèd by the négligence of the défendant in 
failing to block the frog in which his fôot was caught, In accordance with its 
established usage and practice,,. lïut the défendant contended that, as it 
was neither usual nor practicabïe to block the frog during the progress of 
the work, it ôwed no duty to Doty 1$ respect thereto, other than to notify 
him that the work was being done, awi to; warn him pf the danger incident 
to the use of the track while it wfté In pfogress, and alleged that it did so 
notify and warn him, and thftt his Incuries, therefore, were not caused by 
any fault on its part On the trial befprë a jury at the, close of the évidence 
the trial judge sustained the conteiJtiOD of the défendant, and directed a ver- 
dict in its favor. 

Henry W. Seney, for plaintifl! itt error. 
Charles T. Lewis, for defenflant in error. 

Before DAY and SEVEKENS, Circuit Judges, and THOMPSON, 
District Judge. 

THOMPSON, District Judge, after stating the case 1 as above, de- 
livered the opinion of the court. 

We agrée with the learned judge who presided at the trial in the 
court below that the défendant was not required to block the frog 
during the progress of the construction, and that the only duty which 
it owed to the plaintiff's intestate, under the circumstances presented 
by the évidence, was to give hinl sùch notice and warning as would 
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put him upon Mb guard against the dangers incident to the use of 
the track while the work was in progress. It is urged, however, that 
the notice was insufficient because it failed to call attention to dan- 
ger from unblocked frogs. It did call particular attention to the 
track, and to what was being done there. It is true, there was no 
attempt to point out ail the possible or probable éléments of danger 
which might arise out of the changes being made in the track, but 
the trainmen were required to look to the track and avoid being in- 
jured because of the work being done there. This was sufficient no- 
tice, especially in view of the fact that what was being done there 
was within the daily view and observation of Doty as his train passed 
through Muncie. 

The only direct évidence of notice to Doty was the testimony of 
Jeffries, the conductor of the train; and it is suggested hère, for the 
first time in the progress of the case, that his credibility as a wit- 
ness was put in issue by his relation to the parties and to the subject- 
matter of the controversy, and that the cause should hâve been 
submitted to the jury upon that issue. The suggestion is that the 
witness, as an employé of the défendant, whose duty it was to bring 
the bulletin concerning the work at Muncie to the knowledge of the 
trainmen, had an interest in showing that he had perfonned the duty, 
and strong motive to falsely represent that he had done so, if in fact 
he had not performed the duty, and that this interest and possible 
motive raised a question as to his credibility, which should hâve 
been considered by the jury. The testimony of the witness was not 
contradicted by that of any other witness, nor was it brought in ques- 
tion by the cross-examination nor by the admitted facts of the case ; 
and, outside of the suggested interest and motive, there is not a fact 
or circumstance in the case which tends to raise a doubt as to the 
truth of his testimony. It is said in Elwood v. Telegraph Co., 45 
N. Y. 554, that: 

"Very clear and décisive évidence was required in this case to establisb 
that the message which came over the defendant's wires was not communi- 
cated in the naturel and ordinary manner. From the necessity of the case, 
such évidence as there is to that effect proceeds wholly from parties having 
an important interest in the question. Each of them, if guilty of the négli- 
gent act, would hâve the strongest motive to deny it, as the admission would 
subject him or her to severe responsîbility for the conséquences. This is a 
controlling considération in determining whether the statements of thèse wit- 
nesses should be taken as conclusive." 

But in that case the admitted facts necessarily raised the question 
of the credibility of the witnesses. A telegram had been received 
at Pithole over the wires of the telegraph company, and delivered 
by the company's agent at Pithole as coming from Titusville. The 
telegraph company denied sending it from Titusville, and the opera- 
tors at the Titusville office testified that it was not sent by them from 
that office, and the court say that: 

"The only theory by which the testimony of the operators is sought to be 
reeonciled with the conceded fact of the receipt of the message at Pithole 
over the defendant's wires is that the wires were eut by MeCarthy, or a 
confederate, at some intermediate point, and a machine there applied, where- 
by the message was transmitted. And it is claimed that the court was bound 
to solve the difficulty by presuming that this was actually done, rather than 
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to permit the lury to pass upon the credibility or açcuracy of recollection ot 
the wltnesses. 

In Hànkinson t. Electric Oo., lïS'ljïass. 271, 56 ÎST. E. 604, decided 
February 28, 1900, brought to reco^èr damages for persqnal injuries 
occasioned the plaintiff by being struçk in the eye by a burnt carbon 
thrown by one Bayrd, who was in the defendant's employ, Bayrd 
testified: 

"I dld not throw it at the team for any purpose connected with my busi- 
ness, but to attract l his attention. I warited to attract his attention, so as 
to speak to Mm; and I threw the carbon at the team, so as to attract his 
attention, so that I might speak to him, and not for any business connected 
with the company." 

The défendant contended that there was no évidence oh which the 
jury could find that the carbon Was thrown by Bayrd for the purpose 
of performing the work of the défendant, but the court say: 

"When the defendant's liability depënSs upon the, purpose with which an 
act that is nearly .neutral, so far as outwkrd manifestations are concerned, 
is done, it would be strange if the jury were not at liberty to disbelieve the 
testimony of one employed by the dépendant as to his mental processes. In 
that connection it was proper for the jury to takè into considération the fact 
that not only was this witness at thé 1 time of the trial in the employ of the 
défendant, but also that ne had been-taken back into its "employ only two 
weeks before the trial; and the jurymay hâve also belleved that, from the 
terms in which his testimony was couched, it was évident that the witness 
had a particular knowledge.of wbat^he law required to exonerate the de- 
fendant from liability. Wè/ are of Opinion that it was a question for the 
jury whether the explanatlob gîVen byBayrd of the purpose ne had in throw- 
ing the disused carbon was true or not. v 

The impeaching circumstances in that case, outside of the mère 
fact that the witness was in the employ of the défendant, justified 
its submission to the jury. ;' 

In Bank v. Deifendorf, 123 N. Y. 200, 25 N. E. 404, tHe court say: 
"The claim that the plamtiff's cashièf was a disinterested witness, whose 
testimony must be regarded as controlling if not contradictëd, cannot be sus- 
tained. Aside from the alleged improbability of hjs statements, he was the 
flnancial agent of the plàmtiff, andthe pwner of one-flfth: of its capital stock, 
and, aside from his direct Interest, responsible to his principal for the care, 
fldelity, and prudence with which he discharged his officiai duties. His 
interest in the transaction was co-extensive with that of the plaintiff, and 
brinsfs him directly within the cases which hold that the credibility of such 
a witness is a question for the jury to; détermine." 

In thèse cases there were not only impeaching circumstances which 
necessarily raised the question of credibility, but it was insisted upon 
by the party interested. In the case at bar the question was neither 
made nor in any way suggested by the plaintiff or his counsel at the 
trial, nor do the facts and circumstances of the case justify an im- 
peaching presumption against the credibility of the witness, founded 
upon his mère relation to the parties and to the subject-matter of 
the controversy, which should overcome the counter presumption that, 
as an uncontradicted witness, testifying under oàth, he spokê the 
truth. The judgment of the court below theref ore will be affirmed. 
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AYRES v. POLSDORFER et ux. 

(Circuit Court of Appeals, Sixth Circuit. December 4, 1900.) 

No. 848. 

L Weit of Erkoe— Parties— Joint Défendants— Nonjoïnder. 

Where, in éjectaient under a statute authorizing the joinder as de- 
fendants of ail persons claiming an interest in the land, défendants sever- 
ally pleaded title in themselves by distinct titles, and plaintiffs had judg- 
ment, a writ of error sued out by one of the défendants, in which the 
record did not show that the other défendant was invited to join and 
refused, will be dismissed, since sépara te pleas and défenses founded on 
separate rights will not make a judgment several which is rendered on a 
single cause of action. 
2. Same. 

The fact that the défendant who did not join in suing out the writ 
was barred by lapse of time from doing so before the objection was 
raised is not ground for refusai to dismiss the writ. since the question 
is one of jurisdiction, and must be testée! by the conditions existing when 
the writ was sued out. 
8. Same. 

The fact that a judgment in ejectment in terms adjudged that plain- 
tiffs recover the lands from the défendants severally is insuffieient to 
render lt one from which one défendant might sue out a writ of error 
alone, since, in substance and effect, the judgment is joint in opération. 

4. Same— Objections— Time for Taking. 

The objection that a writ of error from a judgment against two jointly 
was sued out by only one, without a proper severance, can be taken at 
any time before judgment is rendered thereon. 

5. Same— Objection— How Raised. 

The objection that a writ of error from a judgment against two jointly 
was sued out by only one, without a proper severance, is one which may 
be taken by the court on its own motion. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

J. B. Heiskell and C. W. Heiskell, for plaintiff in error. 
Wm. M. Randolph, George Randolph, and Wassell Eandolph, for 
défendants in error. 

Before LURTON and SEVBBENS, Circuit Judges, and EVANS, 
District Judge. 

SEVERENS, Circuit Judge. This is an action of ejectment 
brought by Polsdorfer and wife, the défendants in error, against 
Ayres, the plaintiff in error, Thomas Price, and others, to recover 
several thousand acres of land fronting other lands owned by the 
plaintiffs in the suit, on the eastern shore of the Mississippi "river, 
in Lauderdale county, Tenn. Their right to recover the lands in ques- 
tion, which had been formed in the bed of the river by changes in 
the current and the deposit of alluvion, was rested upcm the ciaim 
that they were accretions to the land which they owned along the 
shore. The parties défendant were made such under the provisions 
of the statute of Tennessee (Shannon's Code, § 4972 [3231]) which 
provides that, if there be no actual occupant of the lands, the action 
is to be brought "against any person claiming an interest therein, 
105 F.— 47 



or exercising acts of ownership at the commencement of the suit." 
The déclaration allegëd 'thât tne^ïaintifts werè at a date named "law- 
fully entitled in fee and wer,e j» possession" of, the lands described, 
and then averred that "the plaintiffs being so entitled to the sai.d 
property, and so in possession ïnèrèof, the said défendants, to wit, 
on the said lst day of October, 1898, in the said county of.Lauder- 
dale, unlawfully and without right entered into and upon the said 
premises, and falsely and unjustly set up title therèto as in them, 
respectively, and eut timber therefrom and rëhioved the same, and 
exercised acts of ownership thereof under such false and unjust claim 
of title, and denied and refused to recoghize the claim of thèse plain- 
tiffs to the title, or their possession therënnder, and wholly refused 
to admit and repudiated the same, as they still do." Ayres flled the 
gênerai plea of not guilty, and a spécial plea of the statute of limita- 
tions .of Tennessee. Price pleaded not guilty. For the purposes of 
the décision of this court, it is linnecessary to détail the proceedings 
in the suit which relate to or werë taken by the other défendants. 
The case came on for trial before a jury. The plaintiffs gave évi- 
dence of their ownership of the land on the Tennessee shore, and of 
factson which thé accretion of the land in question was claimed to 
havé Jnured to them by vïrtue ôf such ownership. The défendant 
Ayrës (how plaintiff in error) gave évidence, to support his claim tp 
the, land, of a grant from the state of Arkansas> to a person from 
whom he deraigned title, of lands constitutïng an island or islands 
in the river, lying west of the middle of the efaannel, which consti- 
tuted the boundary of the states, and of facts teriding to support his 
contention that the fends, in suit were accretions to that ownership. 
Price defended his clàïm to the lands under a grant of the lands by 
the state of Tennessee of récent date, contending that the plaintiffs 
ownership extended only to the shore, and that the made land was 
between that to which the plaintiff had title and the middle thread 
of the river,, and rested ; upon that which had never passed from the 
state uatil its grant to that défendant. At the close of the évidence 
the jury, under direction of the court, rendered a verdict for the plain- 
tiffs against both Ayres and Price for ail the land claimed by each 
of them, except a portion claimed by Price only. The défendants ex- 
cepted to this direction of the verdict. Judgment was entered 
thereon as follows: 

"It is therefore considefed, ordered, and adjudged that the plaintiffs do 
hâve and recover of and from the défendants, severally, the lands herein- 
before described, found by.the verdict of the jury to belong to them in fee, 
and that the plaintiffs do hâve and retain the possession of such lands under 
and in acçordance with their said title, and that as to the lands herein sued 
for, not embraced by the verdict of the jury in fayor of the plaintiffs, the 
défendants go hence without day, and that the plaintiffs recover of the 
défendants ail their costs herein expended, and that exécution issue therefor." 

Ayrés tendered a bill of exceptions, which was settled and flled, 
and, without taking notice of Price, who appears to hâve been the 
only other contestant for the lands recovered, sued out this wfit of 
error. Upon the hearing, counsel for défendants in error raised the 
objection that Ayres alone prosecuted the writ, without having ob- 
tàined any order permittïng him (Ayres) to proceed alone, or taking 
ony équivalent steps in that regard to justify himself in suing out 
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the writ without the joinder of Price, and this présents a question 
which we must flrst consider. The raie is firmly established, at least 
in the appellate courts of the United States, that, where a judgment 
or decree is rendered against two or more jointly, ail must join in 
suing out the writ of error or prosecuting an appeal, unless those 
who are not joined hâve been invited to corne in and hâve refused; 
and proof that this has been done must be made to appear by the 
record of the circuit court, before a writ of error or an appeal by less 
than the whole can be allowed. The reasons for this, as has often 
been stated, are that the prevailing party to the judgment should 
hâve the right to exécute it against those who do not appeal, and 
that neither the appellate court nor the party obtaining the judgment 
ought to be burdened with successive appeals upon the same matter. 
And, while considérable liberality has been shown in regard to the 
method by which the severance is effected, the rule itself has been 
constantly applied. The cases are too numerous, and the law and 
practice too well settled, to require comprehensive citation. We cite 
a few of the more récent: Masterson v. Herndon, 10 Wall. 416, 
19 L. Ed. 953; Simpson v. Greely, 20 Wall. 152, 22 L. Ed. 338; Estis 
v. Trabue, 128 U. S. 225, 9 Sup. Ct. 58, 32 L. Ed. 437; Hardee v. 
Wilson, 146 U. S. 179, 13 Sup. Ct. 39, 36 L. Ed. 933; Davis v. Trust 
Co., 152 U. S. 590, 14 Sup. Ct. 693, 38 L. Ed. 563; Beardsley v. Eail- 
way Co., 158 U. S. 123, 15 Sup. Ct. 786, 39 L. Ed. 919. And see 
Mercantile Trust Co. v. Kanawha & 0. By. Co., 7 C. C. A. 3, 58 Fed. 
6, — a case decided by this court. In its enforcement a dubious ques- 
tion has frequently arisen, as to whether the judgment or decree was 
in légal contemplation a joint or several one, and in solving it the 
courts hâve looked to its substance rather than its form. See the 
above-cited cases, and those which follow. In many cases the rule 
has been held not applicable where the party claiming to be ag- 
grieved, although he is one of several parties against whom the judg- 
ment was rendered, yet alone represents some distinct and substan- 
tive subject-matter, in which the others hâve no concern, or are only 
incidentallv concerned by reason of the allowance or rejection of the 
claim in question. Cox v. U. S., 6 Pet. 172, 8 L. Ed. 359; Todd 
v. Daniel, 16 Pet. 521, 10 L. Ed. 1054; Germain v. Mason, 12 Wall. 
259, 20 L. Ed. 392; Hanrick v. Patrick, 119 U. S. 156, 7 Sup. Ct. 
147, 30 L. Ed. 396; Gilfillan v. McKee, 159 U. S. 303, 16 Sup. Ct. 6, 
40 L. Ed. 161; The New York (decided by this court Oct. term, 1900) 
104 Fed. 561. It is earnestly insisted by counsel for the plaintiff in 
error that this case falls within the class of cases last mentioned, 
because it appears that Ayres and Price founded their claim to the 
land upon wholly distinct and antagonistic titles. But it was the 
land itself which was the subject of the suit, and the titles which 
each of thèse défendants advanced amounted to no more than sepa- 
rate means to a joint défense. Each of thèse means was also avail- 
able to both défendants, for the plaintiff must recover upon the 
strength of his own title as against ail others. The rule is that 
separate pleas and separate défenses, founded upon distinct sources 
of right, do not make the judgment several, when they are brought 
forward in défense of a single cause of action, upon which the judg- 
ment is recovered. The res is not thereby divided. In many at 
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the cases already cited thercwas no unity of title between the parties 
hound by the judgment from which the appeal was taken,— -cases 
wherein the appeal wfls held ineffectualy because parties not joined 
had an interest in the question whether the judgment shonld stand 
or be reversed. 

Coùnsel for plaintiff in error further urges that before the objec- 
tion was brought f orward the time for taking a writ of error by Priée 
had expired, and that therefore he is as effectually precluded as if 
he had originally been summoned and had refused to join, and, fur- 
theïj that no right of the plaintiff bas been delayed by his non- 
joinder. This answeïis plausible, but it does not reach the root of 
the înatter, which is treated as one of jurisdiction. This must be 
testèd'by the conditions; exjsting at the ! time when; the writ was 
sued but. The actionhad not then* been severed, and, for aught that 
then appeared, Price might also take out a writ. And it is clear 
that, if the présent writ was ineffectuai to remove the case, it could 
not bèmade Valid by mère lapse of time and the coming on of sub- 
séquent conditions. Mattox v. U. S., 156 IL S. 237, 15 Sup. Ot. 337, 
39 L. Ed. 409; Wilsbn V. Insurance Co., 12 Pet. 140, 9 L. Ed. 1032; 
Estis v. Trabue, 128 W. S. 225, 9 Sup. Ot. 58, 32 L. Ed. 437; Inglehart 
<r. Staûsbury, 151 U. S. 6% 14 Sup. Ot. 237, 38 L. Ed. 76. 

The.bffiioî exceptions was tendered by Ayres alone. -The pleadings 
are in the statutoryform, and the judgment simply responds to them. 
■ So far as we cân see, »o' question could arise upon the record proper; 
and, as Price did not procure the settlement of a bill of exceptions 
in his behalf, there is perhaps some ground for saying that he was 
already disabled from proseeuting a writ of error, and that therefore 
a summons and severanee would hâve been a futile performance. 
But, at the time when this writ of error was taken, Price, if he could 
not avail himself of the bill of exceptions which Ayres had procured 
to be settled, was noty soi far as we khow, debarred from procuring 
the settling of a bill in àis own behaif, ànd joining in the writ of 
error and< assigning errors thereon. 

Stress îsi^lso laid upon ! the fact that by the language of the judg- 
ment it ïs adjudged in tërms *that the plaintiff s do hâve and recover 
of and f roïa the défendants severally;" etc. But we think it manifest 
that,, in substance ànd effect, the judgment ope'rated against them 
jointly, conf èrming to fhë déclaration and the verdict. In Hampton 
v. Eouse,13!Wall. 187;20 h. Ed. 593> the verdict was jointly against 
two défendants^ but the judgment was in form against the one who 
brought the case up. The reporter states that the court held this a 
mère clérical error. The; writ of error was dismissed for the non- 
joinder ot thé other défendant. 

It is a mattër for regret that this, defect was not brought to the 
attention of the court before the expiration of the time allowed by 
law for sning out the writ after the entry of the judgment. In thèse 
circumstances; ; seeing that the .rigit to a new writ is now barred, 
we should hâve been willingi if possible, to flnd some ground on which 
to support the jurisdiction. But the objection is one which may be 
raised at any time béforé judgment is entered, and, indeed, is one of 
which the ïcourt may take notice sua sponte. The writ of error must 
be dismissed. 
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AMERICAN SURETY CO. OF NEW YORK v. WOODS.» 

(Circuit Court of Appeals, Flfth Circuit January S, 1901.) 

No. 919. 

L Damages— Breach of Contract— Louisiana Stattjte. 

Eev. Civ. Code La. art. 1934, which provides tliat, "where the object of 
the contract is anything but the payment of money, the damages due to 
the creditor for its breach are the amount of the loss he has sustained 
aud the profit of which he has been deprived," merely undertakes to 
secure full indemnity to the party aggrieved; and under it, as by the 
rule of the common law, to authorize a recovery of substantial damages 
there must not only be proof of the breach of the contract, but also of 
actual damages resulting to the plaintiff. 

B. Same. 

Where a contractor employed to do certain work has, without légal 
cause, abandoned the work, unfinished, the right of the employer to sue 
for breach of the contract does not dépend on bis having completed the 
work; but where he has himself also abandoned it, and it has never been 
completed, the sum which' the contractor would hâve lost had he fulfilled 
his contract, or the différence between the contract priée and the cost 
of completion, cannot be taken as the measure of damages. 

8. Same— Measure Fixed by Contract— Mode op Ascertainment. 

A contract for the doing of certain work, which provides that In case 
of delay in doing the work the employer may take charge thereof and 
complète it at the cost of the contractor, not only provides the measure of 
damages for the breach of the contract by the contractor if he shall fail 
to complète the work, but also the manner in which the amount of such 
damages shall be ascertained; and under the provision of Rev. Civ. Code 
La. art. 1934, that "when the debtor has been guilty of no fraud or bad 
faith he is liable for only such damages as were contemplated, or may rea- 
sonably be supposed to hâve entered into the contemplation of the parties 
at the time of the contract," on the failure of the contractor to complète 
the work, without fraud or bad faith, the employer cannot recover as 
damages for breach of the contract the différence between the contract 
pricc and the cost of completing the work, as estimated by experts, wbere 
it abandoned the work, and in fact expended no money in its completion. 

.In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

On December 7, 1894, Stewart & McDennott made a written contract with 
the New Orléans Sewerage Company for the construction of certain sewers and 
their appurtenances in the city of New Orléans. By tins contract the sewerage 
company agreed at its own cost and expense to furnish ail the material re- 
quired in the construction of the sewers and their appurtenances. The con- 
tractors, Stewart & McDermott, bound themselves to furnish ail the labor 
required to properly eonstruct the sewers and their appurtenances in a terri- 
tory or portion of the city of New Orléans defined by certain maps "now on 
file In the office of the sewerage company." The nineteenth section of the 
contract is in thèse words: "In case of any unneeessary delay in doing the 
work, in the opinion of the engineer, he shall notify the contractors, in writing, 
to that effect. If the contractors shall not within fifteen (15) days after receipt 
of such notice take such measures as will, in the judgment of the engineer, 
Insure the satisfactory completion of the work, the engineer may then, by and 
with the consent of the company, notify the aforesaid contractors to discon- 
tinue ail work under this contract; and it is hereby agreed that the contract- 
ors are to immediately respect said notice and stop work, and to cease to hâve 
any right to possession of the ground, provided al] things hereby agreed to be 

» For opinion on rebearing, see 106 Fed. 2G3. 
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furnished or done by the company shall hâve been promptly f urnished or done. 
The- engineer shall thereupon hâve the, power, under the direction of the 
company, to place such ànd so many persons as he may deem advisable, by 
contract or otherwise, to work at and complète the work herein described, and 
to chargé the expense of saïd labor to the âforesaid, contractors, and the ex- 
penses so charged shall be deducted, and pald by parties of the first part out 
of such money as may then be due or at any other time thereafter becomes 
due to the said contractors under and by virtue of said agreement, or any 
,part thereof;, and, in case such expense is, less than the som which would 
hâve been payable under this contxaçt If the same had been completed by the 
parties of the second part,, they shall be .entitled to receive the différence, 
and in case such expense is greater the parties of the second part shall pay the 
amount of such excess so due," The chïef engineer of the sewérage company 
was to, estimate on the last ,-day of each month the total amount of work com- 
pleted according to spécification. Ninety per cent of the amount earned on 
work so completed was to be paid the contractors before the lOth of the suc- 
ceeding month, 10 per cent, being reserved. Thèse payments were to be 
made according to specified priées for différent kinds of work, ail stated in 
détail in the contract. The contract récites the exécution and delivery by 
the Xrriericah Surety Company, as surety for the contractors, of a bond in the 
stmf'ôï $100,000, bearin£,even date with the contract. The condition of the 
bond is that Stewart & McDermott "shall well and truly, and in good, suffi- 
cient, and workmanlike înànner, perfonn the work mentioned in the âforesaid 
agreement, in accordance with the terms and conditions therein stipulated, and 
in each and every respect comply with the conditions and covenants therein 
contained, and shall from time to time furnish a new bond for a proportion- 
ately redueed amount, as provided in said contract" In January, 1895, Stew- 
art & McDermott began work, and continued until November4, 1895. On that 
day they refused to prpceed further with the work, and repudiated the con- 
tract, on the grounds that a fraud had been practiced upon them in obtaining 
it, and that, even if the contract were valid in its inception, they had been 
released from it by reason of a violation of its terms on the part of the sewér- 
age company. In June, 1896, the sewérage company went into the hands of a 
receiver, on the pétition of creditors applylng to the civil district court for the 
parish of Orléans. The sewérage companymade no attempt, after the répudi- 
ation of the contract by Stewart & McDermott, either to complète the work 
ltself.'or to procure it to be done by others. It was never completed. Ail 
of the assets of the sewérage company, lncluding the franchise or right to 
construct the sewers, but excepting the claim urged in the présent suit, were 
sold at public auction for about $90,000.. In March, 1897, this suit was brought 
by A. À. Woods, receiyer of the New Orléans Sewérage Company, against the 
American Surety Company, for the full amount of its bond; the plaintiff aver- 
ring that said sewérage company had sustalned damages in excess of that sum 
by reason of the breàch of the contract The pétition alleged the breach of 
the contract by Stewart & McDermott, and then alleged, as a ground of dam- 
age, "that if said Stewart & McDermott had done the work which they agreed 
to do under said contract In a proper and workmanlike manner, and within the 
delay provided by sajd contract, the cost of said work to said New Orléans 
Sèwerage Company would hâve been the sum of seven hundred and thirty- 
nine thousand flve hundred dollars, whilst the cost of the work already 
done by said Stewart & McDermott, together with the amount which it 
would hâve cost and will;cost said company to complète the work which said 
Stewart & McDermott by said contract agreed to do, will be, and would at 
the time when said Stewart & McDermott abandoned said work hâve been, 
the suni'Of nine hundred and twelve thousand and ninety-nine 08 /ioo dollars 
($912,099.09), and that the différence between said two sums is the sum of one 
hundred and seventy-two thousand flve hundred and ninety-nine »/ioo dol- 
lars, which amoant petitioner is entitled to recover from said Stewart & 
McDermott and the said American Surety Company, their solidary surety." 
An answer was flled by the American Surety Company, traversing the plain- 
tiffi's claims, and making spécial défenses not material to be stated. There 
was évidence In the case tending to show that It would hâve cost the sewérage 
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company greatly more to construct the sewers than the sum for which Stewart 
& McDermott had agreed to construct them. At the request of the counsel 
for the plaintiff the circuit court chargea the jury as follows: "(1) In cases of 
contracts between employer and contractor, providing for the performance and 
completion of constructions as described in the contract, if the contractor 
abandons the work before completion, and refuses to complète the same, hav- 
ing no lawful cause for such action, the measure of damages which the em- 
ployer is entitied to recover is the différence between the cost of completing 
the work at the contract priée, and what it would cost him to complète the 
work, or to procure the work to be completed by others. (2) After the aban- 
donnant of the contract by Stewart & McDermott, the sewerage company 
would hâve had the right to hâve gone on and completed the work itseif, or 
to hâve let out a contract for the completion of the work to other contractors, 
upon the best terms attainable; and in that case they would hâve had the 
right to recover, as damages, the différence between what it would hâve cost 
them if Stewart & McDermott had complied with the contract and what it 
actually cost the company to complète the work. But the sewerage company 
was not bound to complète the work, or to employ anybody else to complète 
it, and they had the right to prove by compétent testimony what it would 
hâve cost them to complète the work or hâve it completed, and to recover 
from Stewart & McDermott the différence between the necessary cost of com- 
pletion, as thus established, and what it would hâve cost under their contract 
with Stewart & McDermott" The American Surety Company duly excepted 
to the action of the court in giving this charge. The jury found a verdict for 
the plalntiff, A. A. Woods, as receiver of the sewerage company, against the 
American Surety Company, for $90,000. To review and reverse the judgment 
on this verdict the American Surety Company has sued out this writ of error. 

Thomas W. Bullitt and W. B. Spencer (W. W. Howe, Wm. Mar- 
shall Bullitt, and C. P. Cocke, on the brief), for plalntiff in error. 
E. B. Kruttschnitt and Chas. E. Fenner, for défendant in error. 

Before PARDEE, McCORMICK and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The question to be considered is the charge of the court on the meas- 
ure of damages. The instruction, in effect, was that the measure 01 
damages was the différence between the contract price and what ir 
would hâve cost to finish the sewers, and that, to recover this différ- 
ence, it was not necessary for the sewerage company to complète the 
work. "Where the object of the contract is anything but the payment 
of money, the damages due to the creditor for its breach are the 
amount of the loss he has sustained and the profit of which he has 
been deprived," under certain exceptions and modifications not ma- 
terial to this case. Rev. Civ. Code La. art. 1934. This statute merely 
undertakes to secure full indemnity to the aggrieved party. Reading 
v. Donovan, 6 La. Ann. 491. Article 2769 is the same in légal effect. 
To authorize recovery under the statute, two things must concur, — 
the inexécution of the obligation, and damages to the party complain- 
ing. This statute does not conflict with the common law, for by its 
rule there must be, to authorize a recovery, a breach of the contract, 
which causes damages. If the breach only is shown, there could be 
only a verdict for a nominal sum. Sedgw. Meas. Dam. (8th Ed.) § 98. 
When a contractor is discharged unlawfully, he can, in a suit far 
damages, recover his outlay and the probably certain profits he would 
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hâve made if he had been pcrmitted to proceed with the work. His 
profita in such case would hâve been a gain he would hâve received 
but for the unlawful act of his 'employer. The courts uniformly sus- 
tain the right to recover profits in such cases, IL S. v. Behan, 110 
U. S. 338, 4 Sup. Ct. 81, 28 L. Ed. 168; Eailroad Co. v. Howard, 13 
How. 307, 14 L. Ed. 157; Masterton v. Mayor, ètc;, 7 mil, 61. It is 
argued from this proposition that, if the contracter wrongf ully aban- 
dons the contract and refuses to do the work he has contracted to do, 
the employer, in a suit for damages for breach of the contract, may 
recove? thé différence between the contract price and the sum which it 
wo^dhftye cost the employer to hâve the wprk doue, althôugh the 
employa? intact doesoot havét^e wori; dpne. To apply the principle 
to this caise, the contention is that> as Stewart & McDermott agreed to 
finish the sewer s for sUms aggregating $739,500, and theh abandoned 
the *or|c, and as it wpuld hâve cdst thé sewerage company $912,099.09 
to complète the work, the receiver'pf Qie, sewerage company is entitled 
to recover the différence between the contract price and what it would 
hâve èëst to finish the work, to wit, $172,599.09, though in fact the 
work *ias not finished, and no money, actually expendëd to finish it. 
By thé t«rms of thé contract sued, on, 'thé' côntractors were to furnish 
ail necessary labor to excavate and build the sewers. The sewerage 
compâà'y was to furnîsh at its own cost ail material of every kind re- 
quired rtO constract the sewep, We must keep in mind, therefore, 
that the contract on the part of the contractera was one to labor or to 
furnish labor. The question inyolved hère can be made clear by an 
illustratipn of a suit on a short contract to do work. A merchant 
employa a clerk, by written contract, to work for one year at $50 a 
month, payable monthly. The clerk works two months, and without 
cause répudiâtes the contract and quits r receiving ohly the two months' 
pay. The merchant sues for damages for breach of the contract. 
The prbof shows that he could not get another clerk to do the same 
work for the succeeding 10 months for less than $100 a month. But 
it also àppèars that he did not einploy any one to take the clerk's place. 
Can the merchant recover $500, — the différence between the contract 
price and the cost of securing another clerk, that he never employed? 
Does the fact, if it be conceded as a fact, 'that the clerk would hâve lost 
$500 by worMûg for less than his services were worth, show that the 
contract was worth that sum to the employer, and entitle him to re- 
cover a sum not paid,but which would hâve been paid if he had em- 
ployed a substitute? 

It is contended that as the contracter, in the case of a breach of 
the contract by the employer, can recover his lost profits, and that he 
would be pèrinitted to prove what'it would cost to complète the work 
he was prevented from dpîûg, and, where it cost less than the contract 
price, could 'recover the différence, as the profit which he would hâve 
made; thâï/ïn ail fairness, the same s rule should apply when a breach 
of the cPntract is made by the contracter. There are several con- 
sidérations màking différences in the two cases. When the contractor 
is stopped from work by the owner or employer who is to furnish tne 
materials, he cannot go on and finish the work. He cannot, by corn- 
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pleting the work himself or by others, show just what his profit, if any, 
would be. When he sues for damages, therefore, he must, to recover 
profits, prove, if he can, what he would hâve made had he not been 
stopped. He is prevented from finishing the work, and such évidence 
is necessary to show what gain or profit to him was in the contract. 
On the other hand, when the contracter abandons the work the owner 
or employer is'left in possession. He is free to employ others to finish 
the work. The contract often, as in this case, provides that he may 
employ others to finish it if the contractor quits. He therefore usually 
has it in his power by employing others to complète the work and 
ascertain exactly the amount of his damages. The contractor, when 
stopped or unlawfully discharged by the breach of the contract by the 
employer, has not this power. For the breach of a contract the in- 
jured party is entitled in a suit for damages to receive compensation 
for his loss,— compensation and nothing more. "Damages are given 
as a compensation, recompense, or satisfaction to the plaintiff for any 
injury actually received by him from the défendant. They should be 
precisely commensurate with the injury, — neither more nor less, — and 
this whether it be to his person or estate." Dow v. Humbert, 91 U. S. 
294, 299, 23 L. Ed. 370; 2 Greenl. Ev. § 253. The contractor or build- 
er stopped from his work by the breach of the contract committed by 
his employer has clearly lost the profit that he would certainly hâve 
made by the completion of the work. Can it be said that the employer 
who has obtained a contract securing services at cheap rates, when 
the contractor refuses to do the work, has certainly lost the différence 
between the contract priée and the cost of having the work finished, 
when the employer does not hâve the work finished? Is this différ- 
ence a certain gain or profit or value that the employer has lost? 
His loss would be certain, we think, only in the event he had the work 
done at a cost greater than the contract price. The contention that 
the measure of his damages is. the différence between the contract 
price and a greater price which he has never paid must be based on 
the erroneous theory that the contract is necessarily worth to him the 
sum above the contract price that it would cost the contractor to finish 
the work. The fact that the contractor would lose a fixed sum by 
completing the work does not show that the employer loses that sum 
by the failure of the contractor to finish it. If the contractor stops 
the work, and the employer does not complète it, it cannot be said he 
has been damaged what the former would hâve lost had he not stopped 
the work. When the contractor breaks his contract he is liable to 
his employer for the amount the employer is damaged, but it does not 
follow thât he is liable for the amount that the contractor saved by 
his abandonment of the contract. It is a mistake, we think, to as- 
sume that whatever the contractor saved by stopping the work was 
lost by the employer who does not complète it. 

The précise légal question under discussion was decided in the case 
of Hunt v. Eailroad Co. (C. C.) 36 Fed. 481. In that case a counter- 
claim was filed in which it was claimed that the défendants will be 
compelled to pay out large sums of money in excess of the contract 
price to complète the work that the plaintiff undertook, and in so doing 
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would be put tO]« Jl^ge aipou^feof tr^ublefafldilesp^BSeiitOf défendant'» 
damage ÇlO0j*MàO k; , ; In deciding^ttie, motion #0 strike out this item of 
damages from#e cownteridai^^dge JRe^j;said: ; 

'.v fiThe damages) alaimed on accoahfeibftneieàtîmated différence in the cost 
of constructing the road by the; défendant and the contract price are, in my 
judgmênt, top uncertain to be «llowed. It can.bnly be conjeqtured what the 
cost of constructing the road'Sonié'.tïme in the future will bê. Owing to the 
fluctuations in the priée oflâbor and materiàls; it may edst more or Iess to 
COBStruet the road in J888-89 mnh iû 1887-88.' Besides this, they are con- 
tingent. The défendant may nevçrj wngtruet the; road,an,d until it does, and 
necessariry ai, a greater cost thajatip.con tract priée, it cannot be said to hâve 
sustainëâ any damage by ; thebreaçn." ' 

It seems to us that the conclusion of the court in this case was cor- 
rect, and that, whateyer other damages may hâve been sustained, it 
cannot be said, before, the work has been completed at a greater cost, 
that the injured party has sustained damages to the amount of the 
difierenoe between the contract price and the cost of completing the 
work, fjfe the absence of légal défense the employer can, of course, 
recover damages for a breach of the contract of employment by the 
employé. Where the employé: or contracter witbout légal cause aban- 
dons the work, unfinished, the right of lie employer to sue for the 
breach of the contract is not dépendent on his completing the aban- 
doned iwork, He may sue at once and recover of the employé or con 
tractor-such damages as under légal rules he can show he has sus- 
tained. itÇutwhen the employer does not incur the expense of com- 
pleting :the abandoned work* and détermines not to finish it, the sum 
that the contracter wonld:have lost had he complied with the agree- 
men|i a»dj flnished the worjkyor the différence between the contract 
price and the cost of complétions cannot be taken as the measure of 
damages. ; : 

Counsel for the défendant in error hâve shown great industry and 
ability inpresenting argument and précédents claimed to be analo- 
gous; but, with ail their researeh, no case is found where an employer 
who had * not completed the work was allowed, in a case like this, to 
recover the différence between the contract price and what it would 
hâve cost to finish thé work. The case mainly relied on to sustain the 
charge çlthe court as to the measure of damages is Kidd v. Me- 
Cormick, §3 N. Y. 391, That case, we think, does not sustain the con- 
tention of the défendant in error. Kidd sold to McConnick certain 
lots, and tc-ok a mortgage -on them f or the purchase money; McConnick 
agreeing tO' build specifled houses on the lots within a fixed time. 
McConnick began to bttild; the houses, but failed to build them within 
the time agreçd upon in the contract. He finally abandoned the work 
altogether. Kidd then f oreclosed the mortgage, and there was a de- 
fiçiency of several thousand dollars. For this deficiency he sued 
McCormick and other défendants. We understand from the opinion 
that in fact the plaintif! completed the houses after the work was 
abandoned by the défendants. We find this statement in the opinion, 
on page 399: 

"It was tne dnty and tne interest of the plaintiff to mitigate the damages 
therefrom as muçh as he çould. To that end he took possession of the work 
and flnished it to availability." 
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The part of the opinion which is quoted as sustaining the conten- 
tion of the défendant in error is as follows : 

"He has a right to a house as goodi as that which the défendants agreed to 
furnish, and his damages is the différence between the value of the house 
furnished and the house as it ought to hâve been furnished. One kind of tes- 
timony by which that différence may be known is that of experts, saying 
what would hâve been the value of the one, and what is the value of the 
other. Another kind of testimony is that of experts,— what it would cost to 
complète the unflnished house up to the mark of the contract. Another kind 
is, when the house has been in fact finished up to that mark, what it did in 
fact cost to finish it. But thèse ways ail lead to the same end, — what is the 
différence in value between the unflnished house and a house had it been 
finished as agreed upon. And this is to be observed of the last-named kind or 
testimony: First, that the plaintiff is not under obligation to go on and finish 
the house." 

It will be observed that the court states that "his damages is the 
différence between the value of the house furnished and the house as 
it ought to hâve been furnished." It is not held that the measure ot 
damages is the différence between the contract price and what it would 
hâve cost to finish the house. It is stated, however, that the testi- 
mony of experts would be admissible to show what it would cost to 
complète the unflnished house up to the mark of the contract. As the 
houses were in fact completed, the observation that the plaintiff was 
under no obligation to go on and finish them was unnecessary to 
the décision of the case. And this remark is not used as controlling 
the question of the measure of damages, but it is made in référence to 
the admissibility of évidence to prove damages. 

•There are other reasons for our conclusion, based on the nineteenth 
section of the contract. The substance of this section is that, if the 
contractera delayed or failed to do the work, the sewerage company 
could take charge of it and finish it. The company is authorized to 
charge the expense of labor to the contractors. Such cost is to be paid 
out of the money due to the contractors or to become due by the con- 
tract. If the expense of doing the work was less than the sum that 
would be due and payable under the contract, the contractors were to 
receive the différence; and, if the expense was greater, the contractors 
should pay the amount of such excess. It is clear, therefore, that the 
parties to the contract anticipated that the contractors might not 
finish the work, and provided for the measure of damages on the com- 
pletion of the work by the sewerage company at a cost greater than 
the contract price. In article 1934 of the Eevised Civil Code of 
Louisiana it is declared that, "when the debtor has been guilty of no 
fraud or bad faith, he is liable only for such damages as were contem- 
plated, or may reasonably be supposed to hâve entered into the con- 
templation of the parties at the time of the contract." In discussing 
the question of damages the common-law authorities frequently speak 
of them as either proximate or remote, and it is only the former 
that are allowed to be recovered, because it is said they are such as 
were in the contemplation of the parties to the contract. Hadley v. 
Baxendale, 26 Eng. Law & Eq. 398. In Goodloe v. Eogers, 10 La. 
Ann. 631, construing this statute, the court said that "when there is 
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no bad fgiitlij.pjÇjf^^t^e obligp? i,s Jiable only fpr damages that may 
reasonably bè suppbséd to hâve .been ; .çontemplated by, the parties at 
the time of the contract." In this respect, as was said in the case last 
cited, "the doctrine ôf the çivïl Sud common iJ law is not materially 
différent." T&î ca$ebî Hunt r. ït^lroad Co, (Ç. 0.) 36 Fed. 481, in- 
vqlved the construction of a contract containjng a similar provision. 
Qn this point 'JudgeDeady said ri 

, "The contract. ga,vë the .défendant tfye 'right wheneyer, in the judgment of 
'its gênerai manager, the' work was dèïftyed so as 'to imperil' its completion 
witnin the time linjited, 'to assume entirè control of the work' and complète 
It, and 'any outlay so incurred by the défendant in excèss of the contract priée 
of the work shafi be , a chargé again£t any balance' due to the contracter for 
work done under "the contract. This provision in the contract indicates plainly 
thàt thé î parties diiî not cohtemplate thé payment of any damages for the delay 
or failure to construct the road until it was ascertained by the completion of 
the same what amount, if any, it cost in excess of the contract price." 

This provision of the contract cannôt be ignored in deciding this 
question. The provision seems to hâve bëen made for the beneflt of 
bôtft parties. It gave to the sewèrage company the right and power 
te tàké charge of the sewers and finish them on accOunt of the delay 
or failure ôf the' contractera. On the other hand, it secured to the 
cbntractors any sum thàt might be left Of thé ùnpaid contract price 
af ter thé sewerage company had paid for the completed work. It also 
fixed and limited their liability for damages on account of their failure 
to finish thé work, so far as this item of damages is concemëd, to 
sucfrexcess as the sewerage company would Mve to pay over the con- 
tract price. This clause of the contract, conceding a différent rule to 
prevail in its absence* rescued thè case from the uricertain and spécu- 
lative èohtrol of expert witnésses, ahd applied'to it the practical test 
of-actual cost. Thisîsécured to the contractera and their surety a 
valuabie right.< They should not be deprived of it From the contract 
in thiè case, baving due regard to section 19 of it^ wë do not think it 
can "reasonably be snppèsed" that the parties eôtrtemplated that for 
a failure by the contraetors to finish the work they were to be held 
liable for any 6ntlay içvhîch might bërequired to complète it, before 
the serrage company' was at flny'expensë on that account. The 
judgmenfcof the circuit court is reveïfied, and the eâsè rëmahdedj with 
direction to gTant a new trial. : 
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In re STEIN. , 

(Circuit Court of Appeals, Second Circuit. January 22, 1901.) 

No. 62. 

Bankhtjptcy— Delat in Prosecuting Procebding— Jukisdiction. 

The court does not lose jurisdiction under an original pétition of créd- 
itera alleging aets of bankruptcy of the debtor, and praying for his 
adjudication as a bankrupt, because such creditors do nothing more than 
hâve a subpœna issued, which is returned with indorsement that the 
debtor cannot be found; but may permit other creditors, whose pétitions 
for leave to join in the original pétition are flled more than four months 
after the alleged act of bankruptcy, to join, and prosecute to an adjudi- 
cation; Bankr. Act, | 18, cl. "a," providing that, on the filing of a pétition 
for involuntary bankruptcy, service thereof, with a writ of subpœna, shall 
be made in the same manner that service of such process is had in 
suits in equity, except that it shall be returnable within 15 days, unless 
the judge shall fix a longer time, but, in case Personal service cannot be 
made, notice shall be given by publication as in equity, being merely direct- 
ory, and intention that a pétition shall not become functus ofHcii by omis- 
sion of the petitioning creditors to proceed to an adjudication being appar- 
ent f rom section 59, cl. "f ," providing that creditors, other than original 
petitioners, may at any time enter their appearance, and join in the péti- 
tion, or file an answer and be hëard in opposition to the prayer of the 
pétition, and clause "g" providing a pétition shall not be dismissed by the 
petitioners, or for want of prosecution, or by consent of parties, till 
after notice to the creditors. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Arthur Furber, for appellant. 
Joseph E. Eussell, Jr., for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLAOE, Circuit Judge. The appellant was on the 24th day 
of January, 1900, adjudicated a bankrupt by the district court upon 
the pétition of his creditors. The record shows that prior to De- 
cember 8, 1898, a pétition was flled in the court of bankruptcy by 
Vietor and others, creditors of Stein, alleging that on the 14th day 
of November, 1898, Stein was insolvent, and on that day coinmitted 
an act of bankruptcy, which consisted in concealing and removing 
his property with the intent to hinder, delay, and defraud some of 
his creditors, and to prefer others, and praying for his adjudication 
as a bankrupt. Upon this pétition a subpœna was issued on the 
8th day of December, 1898, requiring Stein to appear on the 15th day 
of December following to answer or plead to the pétition. This sub- 
pœna was returned by the marshal, with the indorsement, "Jule 
Stein not found in my district." At the time of filing the pétition 
the district court granted an injunction restraining the State Bank 
from interfering with any assets or property received from Stein. 
On the 25th day of November, 1898, this injunction was vacated 
upon the application of the State Bank. Nothing further was done 
in the proceeding until April 3, 1899. At that time Hart and others, 
creditors of Stein, flled a pétition praying that they be permitted to 
join as petitioning creditors in the original pétition, and that he be 



750 105 FBDSEÀL REPORTER. 

adjudicated a bankrupt. That pétition referred to the original péti- 
tion as setting forth the actsôf bankruptey whieh had been coin- 
mitted by Stejn. Tbe, court thereiipon made an order permitting 
thèse creditors to join in the original pétition. Subsequently other 
créditera of Stein were permitted tô join in the original pétition. 
October 31, 1899, another subpœna was issued by the court direct- 
ing Stein to apjïèar aiid answer: Ttierëupoh Stein appeared, and 
filed a plea, whjcli;, ^substance, chaljenged thé jurisdiction of the 
court to proceèd, becausehe had not been served with a subpœna 
until after the supplemental pétitions were filed. The plea was over- 
ruled, and an adjudication ôf bankruptey was ordered. 

The question which ig. ràised^ by the appeal is whether the court 
losi jurisdiction unde.r ;we original pétition becau,se of the omission 
of the petitioning créditera therein to prosecute the proceeding, and 
was without authority to permit other creditors, whose pétitions 
W£re not filed within fôiip months of the alleged açt of bankruptey, 
to join and prosecute; tô, an adjudication of bankruptey. It is in- 
sisted for the appellant that the court lost jurisdiction because there 
was no service of a subpœna to answer the original pétition pursuant 
to the provisions pf section 18, cli "a," Bankr, Àct. That provi- 
sion reads as follows: ;. 

"Upon the flling of the pétition for Invohintary bankruptey, service thereof, 
wlth a writ of subpœna, shall be made upon the person therein named as de- 
fendant In the same manner that service of such proeess 1s now had upon the 
commencement of a suit me^ulty In the courts of the United States, except 
that It shall be returnable wlthln flfteen days, unless the judge shall for cause 
flx a longer time; but In case Personal service cannot be made, then notice 
shall be given by publication in the same manner and for the same time as 
provided by the law for notice by publication In suits In equity In the courts 
of the United States." 

The argument for the appellant is that the word "shall," as used 
in the section, is maadatory. The rule of construction of statutory 
provisions règulating the time, form, and mode of proceeding by 
courts and public officers is that tney are generally to be deemed 
directèffy, »od as intended inerely to secure System, uniformity, and 
dispatch in the conduct of public business. "Provisions of this char- 
acter are not usually regarded as mandatory unless accompanied 
by négative words, importing that the acts required shall not be 
done in a&y other manner or time thain designated." French v. Ed- 
wards, 13 WaUi 506^511, ; 20 L. Ed. 702, 703. We find nothing in 
the language of the section; or in any of the other provisions of the 
actj incônsîstent with thô application of the gênerai rule. Undoubt- 
edly, if the subpœna were tnade returnable in less than the 15 days 
prescribed by the section, the alleged bankrupt would be deprived of 
the full opportunity to appear and anBwer wbich the section contem- 
plâtes, and an adjudication, under thèse cireumstances, would be er- 
roneous, but we do not suppose it could be held void; and this is 
the only régulation in the section having regard to the rights or pro- 
tection of the alleged bankrupt. The other régulations are mani- 
festly to secute convenient and ordérly procédure. That it was not 
thé intention of the act that a pétition should become functus officii 
by the omission of the petitioning éreditors to proceed to an adjudi- 
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cation is apparent from the provisions of section 59. Clause "f" 
reads as follows: "Creditors other than original petitioners may 
at any time enter their appearance and join in the pétition, or file an 
answer and be heard in opposition to the prayer of the pétition." 
Clause "g" reads as follows: "A voluntary or invohmtary pétition 
shall not be dismissed by the petitioners or for want of prosecu- 
tion or by consent of parties until after notice to the creditors." 
Thèse provisions expressly authorize other creditors than the peti- 
tioners to avail themselves at any time of the original pétition, in- 
cluding, of course, the act of bankruptcy alleged therein, and to 
contest the propriety of an adjudication whenever their rights would 
be injuriously affected thereby. They also prevent the dismissal of 
the original pétition by the creditors therein, or by the bankrupt, 
whether for good cause or collusively, without giving the other cred- 
itors an opportunity to oppose. 

It is urged that to permit other creditors to procure an adjudica- 
tion who hâve not sought to do so until after four months hâve 
elapsed since the act of bankruptcy would enable them to overhaul 
conveyances and sales as fraudulent or preferential which could not 
be done otherwise, and might work injustice to those whose titles 
nad by lapse of time become safe. Nothing in the bankrupt act in- 
dicates a solicitude for the protection of fraudulent vendees, and, 
if creditors whose préférences may be disturbed hâve any equities 
to urge against an adjudication, they are authorized by section 59 
to intervene and présent them. And, even if imaginable cases of 
hardship may arise, the plain language of the act, authorizing cred- 
itors "at any time" to join in the original pétition, cannot be disre- 
garded. 

It is not necessary to décide that the bankruptcy court is without 
authority to dismiss a pétition, on the application of the bankrupt, 
for want of prosecution, and upon notice to ail his creditors, when 
there has been an unreasonable delay to proceed. Ail that we dé- 
cide is that a plea to the jurisdiction in a case like the présent can- 
not be maintained. 

The judgment is affirmed. 



ABLOWIOH et al. y. STTJRSBERG et al. 

(Circuit Court of Appeals, Second Circuit January 22, 1901.) 

No. 48. 

Bankruptcy — Refusai, of Dischakge. 

Bankrupts, havlng concealed or destroyed their books of account, to 
thwart investigation lnto their flnancial condition, are properly denied 
their discharge. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Arthur Furber, for appellants. 
A. I. Elkus, for appelées. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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PER ÔUKI&M: The évidence in thé Record satisfactorily dénotes 
that the banfcjftjitB'Mf ! their bodks of'àiccôuiit in their possession 
or under their c&nttôl et thé tùnë of thé préparation of the schedules 
annexed to théir pétition of bânkruptcy, and that they hâve con- 
ttëaled or destrbyed theni for the purpose of thwairting an investiga- 
tion into their fi^ancial condition. The order denying their pétition 
for a dischargé was cbnsequehtly jùstified. Order affirmed, with 
costs, : '"'- •" '•' ■■'■'.- 



Ip re STÔNER. 
(District Oourt,Bi D. Pennéylvania. January 12, 1901.) 

■-:• ":■'■ ■ -'■'-•■ Ne'.' 782.'; 

Bahkbtji'vct— Vesting ofj Trria in TnuffriiB. 

ïnterest of a bankrupt M 'land of nîs œother, who died Intestate on the 
same day; but severaf cours beforè; his pétition tras flled and the ad- 
judication entered, vests in the trusta; Bankr.Act 1898, § 70, cl. "a," 
provJding that the trustée» *'on his. afii^intment and qualification, * * » 
: shall. * * * be vested ,by opération of law wlth the title of the bank- 
ru|iit as of the diate he ^as adjudged, f, . bankrupt'' 

HaStings Gehr, for biankrupt ! 
3. Gilmtire Flétchefcj f6i« trûstjae. ' 

J. B. MèiÊHÈRSÔNJ District Judgé. The question certified by the 
référée aïises uiader- thé fbllowingfèicts: On November 8, 1900, at 
6 o'clock ; in ! the morning, the mothér àf the bankrupt diéd, owning 
certain real estate, and at 11 o'clock of the same day his pétition was 
filed àûd'thé Mjudicltion Was é'ntëréd. The décèdent died intestate, 
So that an iiltêrest in herirëal estâtes dëscended to the bankrupt, and 
the'questitifl'preèènted tê the courut të/wliether this interest passed to 
the trustée upon his Subséquent àttpoîritment and qualification, or 
whether thé ïnterest stïïl beîongs to : thé bankrupt. I hâve not had 
the benefit of an argument, either oral or written, and I am, there- 
fore, unable to say upon what ground it is supposed that the title to 
the property has not passed to the trustée. My own examination of 
the subject has furnished me with no good reason in support of the 
position that the property is still vsestedin the bankrupt. If the 
question ,is. to be decided a,çcording to the précise order, of events, the 
adjudication laid its itiand' upôhtnis 'property, for the bankrupt had 
become possessed of his interest, by virtue of the intestate laws, 
several hours before the pétition was filed and the adjudication was 
entered. Aindithe sameiresult is reâehed if the décision should be 
gbvérnëd by ;, 6hé rulè that ordinarily âo'ïractionVof a day are regard- 
ed by the law, for it then appears that upon November 8th the bank- 
rupt was ^ theiQWBerof ,an;Jiitei*est ioireal estate, and upon the same 
day was adjudicated a bankrupt; the ownership and the ; adjudica- 
tion being at least coincident. The iffit that the title ïemained in 
the bankrupt until the trustée was àppoïnted and qualifiéd is not im- 
portant. By the exjtrèss. provision of section 70, cl. "a/' Bankr. 
itét Ji 189ë, thé trustée, "tipon his appointaient and qualification, 
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* * * shall • * • be vested by opération of law with the 
title of the bankrupt as of the date he was adjudged a bankrupt." 

The trustée, therefore, is now vested with the bankrapt's title to 
the property in question, and may take such steps as he may find 
necessary to enforce his rights. 



In re MARTIN. 

(District Court, W. D. New York. November 30, 1900.) 

No. 176. 

Bankruptcy— Action in State Court— Stay — Sorety for Dbbt — Effect of 
Discharge of Debtor. 

In an action for a debt the debtor denied the debt, and subsequently, as 
a condition of obtaining a continuance, gave an undertaking with a surety, 
conditioned to pay the amount of any judgment recovered in case the 
debtor in any way disposed of his property so that an exécution should be 
returned unsatisfled. Before the adjourned day of trial the debtor peti- 
tioned to be adjudged bankrupt, and in his schedule admitted the debt at 
thé amount claimed. ReU, that it was not essential to the creditor's 
remedy against the surety in the state court that he should hâve an exé- 
cution against the debtor returned unsatisfled, as a discharge of the bank- 
rupt would hâve the samë effect, and therefore it was unnecessary to 
pursue his action in the state court to judgment. 

In Bankruptcy. On motion to stay an action against the bankrupt 
in the state court. 

E. A. Griffith, for petitioner. 

A. L. Gardner, for créditer Perry V. Nichols. 

HAZEL, District Judge. An action was commenced before a jus- 
tice of the peace by Perry Nichols against the bankrupt to recover 
186.99 on the 24th day of August, 1900. Issue was joined on the 
return day of the summons, the bankrupt denying the indebtedness. 
Subsequently, as a condition of further adjournment of trial, an under- 
taking has been flled on behalf of défendant that the plaintiff recovers 
judgment in the action, and if plaintiff becomes entitled to an exécu- 
tion upon the judgment, the défendant removes, secrètes, assigns, 
or in any way disposes of his property liable to levy and sale by vir- 
tue of an exécution, and if exécution upon the judgment is returned 
wholly or partly unsatisfled, the surety undertakes upon demand to 
pay to the plaintiff the sum due upon the judgment. Before the 
action pènding before the justice came to trial, the défendant in the 
action on his own pétition was adjudicated bankrupt. A temporary 
order on the bankrupt's application was granted by the référée in 
bankruptcy enjoining the plaintiff from taking any further proceed- 
ings in the pending suit. The matter cornes before me on a return 
of an order to show cause why the suit should not be further stayed, 
and why plaintiff should not be prevented from continuing his suit 
to judgment. The debt sought to be recovered by the plaintiff is dis- 
chargeable in bankruptcy. The schedule of liabilities of the bankrupt 
contains the Nichols claim, and admits the indebtedness as claimed 
105 F.-48 
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by tbe plaintif!, TMSr &<taissiofc :> ?9nders unneceseary further pro« 
cedure in the action because ; ofe a-, dispute regarding the amount 
claimed to be qwjng from the^bftokFupt to the plaintiff. The ques- 
tion, theceforej pregjented hère is jwbetber tbe plaintiff in tbe suit pend- 
ing béfore tbe justice of the peace is liable to lose bis claim agajinst 
the surety on the undertaking given as a condition of postponemerit 
of trial if the stay is continued, and the plaintiff is not permitted to 
proceed to judgment and exécution, as provided by tbe undertaking. 
Is it essential tbat the plaintiff proceed to judgment, and exhaust 
his remedy in the manner specially pointèd out by tbe undertaking? 
I am clearfy of tbe opinion tbat it ■ is not necessary. The plaintiff, 
by the restraining order of the bankruptcy court, is prevented from 
proceeding to judgment and exécution in the pending suit before 
the justice of the peace by the pàramount authqrity of tbe bahkruptcy 
cQurtui JTbis court has power to stay pending suits founded upon a 
claim for* which a discharge would be a release. The performance 
of 1 thé conditions imposed on the plaintiff in the suit by virtue of the 
stà^'pçomes impossible, and the 1 diBcharge: of the bankrupt from 
his debts bas the same «ïfect as tbe return pf an exécution wholly 
or pactly unsatisfled. Shellington v. Howland, 53 N. Y. 374, and 
câses/cited; Pèople v. Bartlètt, 3 Hill; 6T0.' Tbe plaintiff must prove 
bis ;^$m, in .bankruptcy, and apply ■ on tbe debt iii réduction of tbe 
amoùnt any dividends declared. The surety on the undertaking 
may only be beld to pay whatever sum remains owing after the pay- 
ment of dftddends. For thèse reasonâ the suit pending before E. J. 
Gardner, justice of tbe peace, wherein Perry Mchols is plaiutifE and 
the bankrupt is défendant, is stayed, and further proceedings are en- 
joined until 12 months after tbe date of the adjudication, or, if within 
tbat time the bankrupt applies for a dïscharge, then until tbe ques- 
tion of sueh discharge is d^termined. 



In re UTT et al. 

RIDGBLY NAT. BANK v. MATHENT. 

(Circuit Court of Appeals, Sevénth Circuit January 2, 1901.) 

<\ ■,;;■• iir ■ ':..;: No. 692. ; : 

1. BANKRtrï'TcV^'ËiiôbœKDmis *ob REvisttMr— Pabtibs. ' 

In pisooéedjtlgs in the Circuit court of appeals under Bankr. Act 1896, 
§ 24b, for the review of an order made by a court of bankruptcy dis- 
tributinf,^ fund in the hands of the fcustee of a bankrupt in payment of 
fées, costs, and esçenses, in accor^ance wlth a pétition of the trustée, 
where none of thé distributees eXçept such trustée were parties to the 
record bèlbw they need not be firade parties to the pétition for revision, 
but willbe deemed suffîciently represented by the trustée.! 

& Samk— Samî <w Mortgaged Phopebty— Rights of Moutgagees. 

A decree was entered ia a state court foreclosing a flrst and second 
mortgage on real estate, and ordering its sale. Before the time flxed 
for the sale, credltors flled a pétition against the mortgagors, on which 

1 ■ ■ ' y ■ ' 

»Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C. 
C. A. 9. 
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they were adjudicated bankrupts. Such creditors also flled a bill in the 
circuit court of the United States on which they obtained an injunction 
restraining further proceedings for the sale of the mortgaged property 
by the state court. Thereafter the mortgagees joined in a pétition to 
the court of bankruptcy asking that the property be sold by the trustée 
for payment of their liens, and such sale was ordered and made, the 
proceeds received being insufficient to pay the mortgage debts. On pé- 
tition of the trustée the court ordered the first mortgage paid from the 
proceeds, but displaced the second in favor of the eosts and expenses 
incurred in both the bankruptcy proceedings and the injunction suit, 
including fées allowed to counsel for the creditors and trustée. No other 
assets of the bankrupt came into the hands of the trustée. Held, that 
such order was erroneous, except in so far as ir directed payment of the 
costs incurred in selling the property, including compensation to the trus- 
tée not exceeding that to which the master in the state court would hâve 
been entitled. 

8. Same— Commissions op Référées and Trustées— Dividends. 

Under Bankr. Act 1898, §§ 40, 48, providing that référées and trustées 
in bankruptcy shall be entitled to commissions on "dividends" paid by 
the estate, they are not entitled to commissions on sums paid to mort- 
gagees from the proceeds of the mortgaged property on its sale by order 
of the court of bankruptcy, such sums not being dividends, within the 
meaning of the statute. 

In Bankruptcy. Pétition for revision of an order made by a court 
of bankruptcy. 

This is a pétition under subdivision "b" of section 24 of the bankrupt act 
of 1898 for a revision of proceedings In bankruptcy of the district court df 
the United States for the Southern district of Illinois. The material faets are 
thèse: Pamelia S. Clark, holding a first mortgage, and the Eidgely Na- 
tional Bank of Springfield, 111., holding a second mortgage, executed by Edgar 
W. Utt, John P. Utt, and Frank Utt, partners under the name of Utt Bros., 
upon real estate, on March 21, 1899, obtained in the circuit court of San- 
gamon county, III., a decree of foreclosure, whereby there was determined 
to be due on the first mortgage $5,539.21, with $173 costs and solicitor's fee, 
and on the second mortgage $4,320.37, with $143 costs and solicitor's fee; 
and in pursuance of that decree the master in chancery of the court had duly 
advertised a sale of the property to occur on March 27, 1899. On March 
17th the Black Diamond Coal Company and other creditors flled in the dis- 
trict court of the United States for the Southern district of Illinois a péti- 
tion that the Utt Brothers be adjudged bankrupts, and on April 3d ensuing 
an adjudication to that effect was entered. Excepting the mortgaged prop- 
erty and the proceeds of the sale thereof, no assets of any character came 
into the trustee's possession. On March 22d, before the advertised day of 
sale and before the adjudication in bankruptcy, the Black Diamond Coal 
Company brought a bill in the United States circuit court for the Southern 
district of Illinois praying an injunction forbidding a sale of the mortgaged 
property by the master in chancery under the decree of the state court. On 
March 25th a restraining order was Issued, and the défendants were ruled 
to show cause on April 5th why an injunction should not issue, and in June 
following the wrlt was ordered as prayed, and no appeal from the order 
was taken; but on November 4, 1899, the holders of the two raortgages 
joined in a pétition to the district court that the trustée in bankruptcy be 
directed to advertise and sell the mortgaged property, and to pay to them 
out of the proceeds of the sale the amounts found due by the Sangamon cir- 
cuit court. On November 27th the court made an order to that effect, in- 
cluding in the costs of this proceeding, directed to be first paid, the sum 
of $200 allowed to the solicitors of the petitioners. This allowance the so- 
licitors for the Ridgely National Bank disclaimed in open court before the 
sale was made, and reserved to themselves and the bank the right to ex- 
cept to any allowance for any fées or charges in the bankruptcy proceed- 
ings. A sale made on December 26th was set aside because the bid was 
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lésa than three-fourtbs «ftïkeappralsed .value of the ptàpeîty, and on Jantt- 
ary 18, 1900, a rësate was: 'made to theiBiflgely National Bank for the sum 
of $T,e00, there being flûejOEu*he flrat liewnmore titan' $6$00, and upon the 
lien aï the bank aear $5;00ûj. The salé, was ireportêd to and approved by the 
court on February 3* 1900, and on the flamelday the trustée presented to the 
court à pétition asklng that the sum bid for the property "when received" 
be distributëd as follows: "First, That said sum first be applied to the pay- 
aient of principal aad interest due on the mortgage held by Pamelia S. Clark 
and ail the costs of< this bankruptcy proceeding, which said costs shall in- 
clude , the . clerk's, referee's^ f marshal's, trustee's, and appraisers' costs and 
commissions as provided by law, and ail other costs incident to and grow- 
ing oàt of such bankruptcy proceedings, and the sale of aaid real estate, in- 
cluding: advertisements and • other expenses incurred by the trustée in carry- 
ing ' ont ?the décrétai orderof sale entered herein, and that said costs shall 
also include the sum of! ftve hundred dollars for W. St. John Wines, the 
solicitor for the petitioning creditors, and also the sum of one hundred dol- 
lars for Robert Matheny, the solicitor for the trustée, , which said sums of 
five-.hundr^ dollars' and oné , hundred dollars, respectively, the court may 
flnd to,be S ;a reasonable cflùipensation for tJ^eir services; said payments to be 
made acçofding to thé schedule following, to wit. * » * Second. That 
after t^e payment of the said amount due; the said Pamelia S. Clark and the 
costs ârid expenses as set put In the foregoing schedule the undersigned may 
be dirëctëd to apply the balance in his hands to the discharge of the principal 
and interest due on the mortgage held by the Ridgely National Bank set out 
in ,the décrétai order heretofore entered herein, which said principal and inter- 
est at tbirdate amounts to the sum of four thousand flve hundred and seven 
and B7 /ioo dollars, and if, after the application of said balancé, theré'should 
still remain in the hands of the said trustée any portipn pt the money realized 
from such sale, that the undersigned may be directéd tjvbring the same into 
court for further ordër and direction." Of the Items embraced In the sched- 
ule refer,ràdto, theJtidgley National Bank . otderfed that the following were 
not propëriy chargeablé against,'thë fund in préférence to the lien of the, bank: 
Lee Matheny, trustee's commissions ;.*, ;. .,.....,..,.,, 4 ., ( .... $202;OO 

Robert Matheny, attprney for trustée. ..j ... ■; .<.,,. . .;, , ... 100 00 

M. B. Converse, clerk, fior- use of W< St. John Wjnes fées 

advanced >.>.. .....;.,..... .. .. <>> ,.. : . .^. ................ . 25 00 

C. P. Hitch, tf. S- marshal, marshal's fées advanced for useof St. 
John Wiaes. ...... ...,....<.......................,....... . 2 00 

AppraisersL'fees and expenses „>.,►.,,......>..... §2 00, 

W. E.cShutlS referee's expçnses. ...»,,...;.»....,...,..., 18 25 

Attorney's:;fees W- St. John Wines..,.* 500 00 

W.E.^utt*; referee's commission on, sale,.., .-ni..*.. 76 00 

S. P., SeJpleaMattoruey'sfeçs: in Clark, mortgage in district, court. . 100 00 
W. St; John iWÏneSj, expenses. advanced in.injunction suit........ 11 55 . 

C. P. Hitch, ,marshal, for the; use of Sfc: John Wines. , 6 00 

J. T. Jones, clerk's costs ,ln injunction-Broceedings.. , 7 30 ; 

J. T. Jones, fllerk, use W, St John Wines. . .- : , * ...... ; 5 00 

The court} ; on April 27, 1900, overruled the objection, andordered "that the 
said trustée proceed to disti-ibute said proeeeds in thesmanner indicated; in 
his said pétition^'; Thèse faets in greatèr détail, wlthfull copies of the docu- 
ments, order»,'! ànlâ'decrees referréd to.are set forth in the pétition presented 
by the Ridgely National Bank to this court oit May 15, 1S0O.; The record shows 
a notice dated Mày'14, 1900, and addressed "'ToMLee Matheny,' trustée, Robert 
Matheny, attorney, ■< W. St. John WineSi William E; Sfrutt,; S. • D. Scholes," etc\, 
to the effect thât on May 15th, or asi soah thereafter as the court would 
hear the same, application woifld be made; ta 1 this court for lë'ave to file a péti- 
tion for the Tetiew of the; order dated.April 1 27th. Service of that' notice 
ou the day of ltsidàte wasiaieknowledgëd*!by eachiof thë persons to whom it 
was addressed. Upon prèsëntaUon of the pétition the ordèr of this court was 
that it be filed 'and that "Lée Mathény,JitBUStee, answer thereto within twenty 
days from service of a copy of this order;'' He filed an answer on June 5th, 
1900, relterating in substance the facts àlready stated. 
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G. L. Conkling, for petitioner. 
Samuel P. Wheeler, for respondent 

Before WOODS and G-ROSSCUP, Circuit Judges, and BUNN, Dis- 
trict Judge. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

It is insisted that the pétition should be dismissed for the lack of 
necessary parties, who, it is said, are directly interested and not 
represented by the trustée, who is the sole respondent. It is a suffi 
cient answer that none of those referred to were parties to the pro- 
ceedings below, none of them had intervened for the purpose of as- 
serting a claim upon the fund, and except in the pétition of the trus- 
tée their names appear nowhere in the record. Kepresented as they 
were solely by the trustée below, they must be deemed to be suffi- 
ciently represented by him hère. Besides, as already stated, those 
of them chiefly concerned joined the trustée in accepting service of 
notice of the proposed application to this court, and also in acknowl- 
edging receipt of a copy of the pétition which it was proposed to 
file, and it has been, therefore, a matter of their own choice that 
they hâve not appeared hère in their own behalf, — an illustration, 
perhaps, of the scripture that "a prudent man foreseeth evil and hid- 
eth himself." Only the foolish needlessly expose themselves to a 
judgment for costs when there is a possibility of hiding behind a 
trustée* who, by reason of presumed innocence of wrongful inten- 
tion, will not be held personally responsible, notwithstanding the 
only visible purpose of the proceedings has been to create claims for 
costs and commissions which could be paid only by the displacement 
of vested rights. 

Concerning the merits: The mortgaged property having been sold 
by the trustée in bankruptcy under the order of the district court, 
it is équitable and right that the expenses of the sale, including ad- 
vertisement, appraisement, if appraisement was required by law, reve- 
nue stamps, and compensation to the trustée, not exceeding that of 
the master in chancery if the sale had been made by him under the 
decree of the state court, should be paid out of the proceeds of the 
sale;, but, in so far as it was directed that attorneys, the clerk, and 
the marshal should be paid for services in the bankruptcy proceed- 
ings not directly eonnected with the sale, or in the suit for an injunc- 
tion, the order made was without justification in law or equity. This 
ineludes the $100 directed to be paid to the attorney for the trustée, 
for whose assistance, in connection with the sale, there could hâve 
been no necessity. What facts were alleged in the bill upon which 
further proceedings in the foreclosure suit in the state court were 
enjoined the record before us does not show, and whether, at the 
stage the suit had reached, there could hâve been a showing such as 
to justify the injunction, we do not consider. See, on the subject, 
In re Pittelkow (D. C.) 92 Fed. 901; In re Hollowav (D. C.) 93 Fed. 
638; In re Horton (C. C. A.) 102 Fed. 986. Without a clear showing 
of a substantial value in excess of the morfgage liens the applica- 
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tion for the injunction ought not to- hâve been entertained, and it is 
difficult now to understand howsueh a showing could hâve been 
possible, , JtLwas, however, a inaj:ter, within the jurisdiction of the 
court/ àÈd,* 'the writ havïng issued, if was at least the privilège of the 
mortgagees, instead of appealing from the order, to apply for relief 
to the bankrupt court. Indeed, no other way of obtaining a prompt 
sale was Open. The order of sale': ruade, in its original forrn, pro- 
vided for the application of the proceeds, after payaient of the costs 
of the «aie, to the discharge of the mortgage liens; but that provision 
was àfterwards stricken ont, and the question, held meanwhile under 
advisement, was finally determined by the order which we are asked 
to review. ■>< '•■•■* ■-■ 

If the commissions allowed to the trustée and the référée are war- 
ranted by the law, the aUbwanees to attorneys and others are prob- 
ably equally justifiable; > By sections 40 and 48 of the bankrupt act 
the trustée and référée are to reçoive for their services a commis- 
sion "on sums to be paid on dividends and commissions." The point 
in dispute isi What is the: meariinjgi. of "dividends," as the word is 
used in thèse provisions? The question bas been considered in a 
number of cases by the district courts. In re Wayne Electric Corp. 
(D. C.) 94Fed. 109; In fe Fielding (DwC.) 96 Fed. 800; In re Barber 
(D. C.) .87: Fed. 547; In re SabineylAm. Bankr. R. 321. We agrée 
with the Conclusion declared in theflrst two of thèse cases that sums 
to be paid-upon secured claims or other daims entitled to priority 
of payment are not "dMdends" upon which the trustée or référée 
may recéive a coinmission. Thisîs made >clear by other provisions 
of the statatè.iBy. sections 56b »hd 57e creditors holding claims 
which are secured or hâve priQrttiy can vote at creditors' meetings, 
or their çlâims be countefl in coràrputing eîther the number of cred- 
itors or the amount of their claims, only when the claims exceed 
the value of the; securities or priorités, and then only for the excess. 
They are treated as creditors only for the uhsecured excess. Sec- 
tion 65a déclares that "dividends of an equal percentum shall be de- 
clared and paid on ail allowed cïaims, except such as hâve priority 
or are secured." This, if not strictly speaking a définition of the 
word "dividends/' is équivalent 1» a déclaration that in this respect 
claims having .priority and secured claims are upon the Same foot- 
ing. The opinion in the Barbet Oase, supra,^recognizes this construc- 
tion^ but makes a distinction àgainst secured creditors who invoke 
the action of the bankrupt court, and through the action of that 
court alone hâve their security convertéd into a fund in the hands 
of the trustée. "If a secured creditor/' it is said, "refrains from 
asking or invoking the aid ofthe court of bankruptcy to enable him, 
through its ofBcers,'and its exercise of jurisdiction, to turn his securi- 
ties into cash, then, although the court, for the benefit of the un- 
sécured creditors, Bhould use its équitable power to the extent of 
selling the inctanbered property free aûddischarged of the incum- 
brance, assuming to care for the équitable rights of the secured créd- 
iter in its disposition of the moneys arising from the sale, there would 
seem to be reason for holding that the moneys going to the secured 
creditor under such çircumst'ances only came into the case inci- 
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dentally as the resuit of the effort to realize and obtain other money 
for the unsecured creditors, and that it should not be regarded as 
any dividend, or charged with any commissions. * * * But there 
is nothing in the law which excludes the référée from commissions 
upon the dividends to any class of creditors from a fund obtained 
through the action of the court alone, and the services of its offi- 
cers, when such action and services hâve been invoked by such cred- 
itors." We find no warrant for this distinction in the terms of the 
statute. It rests on considérations of reasonableness and justice, 
which, if brought to the attention of congress, might perhaps hâve led 
to its express adoption; but if the statute, as it stands, does not ex- 
clude commissions to the référée or trustée upon a fund obtained 
through the action of the court when invoked by the secured créd- 
iter or by a créditer entitled to priority, then it does not exclude 
such commissions upon the fund when obtained by the action of the 
court upon the pétition of the trustée, and when the créditer not only 
has not asked, but has objected to, the interférence of the bankrupt 
court. If, however, the distinction were conceded in the terms stated, 
it would not apply in letter or spirit to the présent case. Thèse 
mortgagees had already obtained, and were proceeding to sell under 
the decree of the state court, and not until they had been enjoined 
against further steps in that direction did they apply to the district 
court. That court was not asked and did not assume to act inde- 
pendently and alone. In respect to the validity, amount, and priority 
of the mortgage liens one over the other and of both over the de- 
manda of other creditors, it recognized the conclusiveness of the fore- 
closure decree, and the sale ordered to be made was, in effect, a sub- 
stitute for that about to hâve been made by the master in chancery. 
The effect may hâve been to eut off a right of rédemption which would 
hâve existed if the sale had been made under the decree of fore- 
closure, but it does not appear that that right was of any value 
which could hâve been made available to the bankrupt estate, or that 
the sale was for a greater price than would hâve been offered at a 
foreclosure sale. On the contrary, it is évident that the entire value 
of the property was much less than the sum due upon the mortgages. 
To bring the case within the distinction declared in the Barber opin- 
ion, if conceded to be sound, it should be shown that the property 
had a rental value during the period of rédemption of which the 
purchaser got the benefit under the sale made by the trustée, and 
which he could not hâve obtained by a purchase under the decree of 
foreclosure. It f ollows that the order under review should be set aside, 
and, that done, the court will proceed in accordance with this opin- 
ion. It not appearing that the trustée was responsible for what was 
done, and the petitioning creditors and their counsel, who presumably 
were respousible, not being parties to this proceeding, neither party 
will be allowed costs in this court. So ordered. 
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;.,■■ In re JÏÏAN. o;r ' 

(District Court, N. H. ÏMnoié, lt' D. July 26, Ï90O.) 

.■.':■ ;■■ vj;ùv :, . . ■ \ .m: . ' 

■ ■■!- No.i2,657. ^rr. 

L Bakkbuptct— Préférences— Set-Off, 

TJnder Bankr. Act 1898, S 68a, providing thàt in cases of mutual debt» 
or crédits between the'ëstate of a bankrupt 1 and à créditer the account 
sball be stated between them, amd only ihe balance allowed or paid, 
casa pajfjents on account, madejWitbJn four montes of the filing of the 
pétition,: are not such debts or crédits as entitle the creditor to state 
the account, and hold the bankrupt only for the balance found. 

9. Samb— -Éàw Crédit. 

BaMkr. Act 1898, $ 80c; providing that if a creditor hàs been pre- 
ferreâS and afterwards in goofl ifaith givès the debtor further crédit, 
without security, for pjjoperty whlcn becômftspart of the baûkrupt estate, 
the amount of such new crédit, unpaid a* tee . time of the adjudication, 
may be setoff against thé amou^'t ptherwise feçovérable from such cred- 
itof, is not \restriçted td casés' -wtoeré the 1 trustée sues the creditor to 
ïëcovei* ihe amount of the préférence, btttilhe creditor may claim the set- 
off wbere the trustée, merely ifefusea to allasMûe claim tlll the surrender 
of the préférence. , r 

In Banferuptcy. 

Newmanj Nérthrup & I«vinson, for trustée. 

KOHMAAT, District Judge. I am of the opinion that the mu- 
tual débite ané crédits acontemplated by< section v 68a, Bankr. Act, 
do not include cash payments on account within four.months of the 
filing of tfie: pétition against the' bankruptji and that ithe referee's 
ûnding herein that créditera should be permitted to hâve an account- 
ing of ail transactions between thenl and the bahfcrùpVboth priof 
to and dttriag^strch four montas, and: t& hâve their telaims allowed 
for the balaiiïëishown by such àceôuntingjiis not sustainable. With 
référence to section 60c> Iido not think'îthat^the word "recoverable," 
in the last lirae thëreof, shonld be held*o< dominate the meaning of 
the entire seètioni'; Thë wtole- paragraphe tmtil this wprd is reaehed, 
covers as^ell(flieicreditoiJ«wlK) receivea dïpreferencewithout, as one 
whoreceives iaiJ|»referenceJ'with,r6asônàible cause tobelieve it to be 
intended assuchi. v : Beàsorilag! f rom gehtecal ibusinesisvexperience, it is 
iextremely difftfcult to imagine a çâse4h< whiich> a creditor would give a 
aebter furthen dredit "in goadfaith" afteria knowledgé of the latter's 
iasôlvèncy.' ' ©Mag the -wiotd ''recoverâblé?.* its strict légal significa- 
Hbpi thé dêcisiottfof Judge Muras* ittflîéi'Ghristensél (DirG.) 101 Ped. 
802, ïsundoub'êëllyi correct; -but the wérding of :tbe<<$&Éire section is 
sW gênerai audf'uirtechnical that I am iispressed with ithebelief that 
the vord ^recoveràble" therein was intended to : convéyits lay mean- 
ing, and was not used in ^strict légal sensé; fiie injustice which 
would follow a construction differentiating between creditors who 
voluntarily surrender their préférences, in favor of the one who 
would bfe compelled to do so at the end of a lawsuit if he did not make 
the surrender voluntarily, should certainly hâve weight in the mind 
of the court in aiding it to arrive at the meaning of congress as em- 
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braced in the en tire section. The ruling of thé référée is reversed, 
with directions to proceed in the matters in question herein in accord- 
ance with the ahove construction of section 60c. 



In re MORALES et aL 

(District Court, S. D. Florida. January 10, 1901.) 

Bankruptcy— Basis of Adjudication— Claim fou Breach of Warranty. 

A claim for damages for breach of warranty, though based on a con- 
tract, is not one founded on a contract, within Bankr. Act 1898, S 63, 
subd. "a," cl. 4, so as to permit it to be the basis of an adjudication in 
bankruptcy, but Is such an unliquidated claim as, after such an adjudi- 
cation, may, under section 63, subd. "b," be Hquidated as directed by the 
court 

Pétition of George S. Nicholas for Adjudication - of Involuntary 
Bankruptcy. 

F. M. Simonton, for petitioner. 
Gunby & Gibbons, for défendant. 

LOCKE, District Judge. The foundation of the claim upon which 
the pétition for adjudication of involuntary bankruptcy against the 
défendant corporation, as stated in the pétition, is an alleged war- 
ranty contained in a contract for sale of cigars made in June, 1898. 
The allégation of the pétition is that at that time a contract was 
made for the sale of certain cigars, to be made of clear Havana. This 
contract appears by the pétition to hâve been in force for a year and 
seven months, during which time it is alleged that upward of $70,000 
worth of cigars were bought, accepted, received, and paid for. Mne 
months after the termination of said contract it is claimed that there 
was a breach of warranty for ail of that time, and that the goods 
accepted and paid for were not made of clear Havana, but to a cer- 
tain extent of domestic tobacco, and were worth 20 per cent, less 
than those warranted to be delivered. The only question is, is this 
a provable claim that would justify a court of bankruptcy in declaring 
the corporation a bankrupt, and permitting this creditor to come in 
and elect a trustée to take possession of the assets of the bankrupt 
and control the défense of this suit, it being admitted in argument 
that there are no other creditors of any importance? The ancient 
rule and practice was that a breach of an alleged warranty, although 
based on a contract, was not an action for the performance or fulflll- 
ment of the contract, but was an action on the case sounding in tort, 
and could only be presented as such. Stuart v. Wilkins, 1 Doug. 18 ; 
Schuchardt v. Allen, 1 Wall. 359, 17 L. Ed. 642. In this case there 
was no contract, expressed or implied, that the défendant would pay 
to the petitioner any amount of money. It is only the force of law 
that gives damages for the breach of a warranty in such a case. I 
consider that it should be classed with actions for tort, deceit, or 
fraud, rather than contract, such as is contemplated in section 63, 
subd. "a," cl. 4, of the law of bankruptcy. The resuit of this péti- 
tion, if the défendant should be adjudicated a bankrupt and a trus- 
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tee elected by the f etitlôiier, wôuM^ to place thebontrol of the de- 
fdnse«rf 4he suit for iflamages now pending in the hands of the pèti- 
tioner, so as to wôrkgi'efit injustice and hardship<to the défendant, 
and prerent any défense being niade. I know of no way contemplated 
in bankruptcy by which such an unliqùidated claim can be proven. 
It is the duty of the référée to altow r an<J approve ail provable claims; 
but certainly it would not be witMn his power to allow or approve 
this claim. It is true thatj had the défendant in thife case been adju- 
dicatçjil H bankrupt, the petitipner might présent bip claim, and under 
subdifi|«>ri "b" bf said* section '63 it would be the duty of the court 
to détermine bow tbis claim, although unliqùidated, might be there- 
after pwréïi ând allowed againsttbe estate; but Ido not consider 
thai tbe lâ^contemplateâ that suCh, ( an unliqùidated; claim as this, not 
capable ofproofby any practice in "bankruptcy, should be made the 
basis of an adjudication in bankruptcy. It is theref ore ordered that 
the dem«**èr to' tb« pétition herein be, ohé the same is hePeby, sus- 
tained, and that ail action thereupon and adjudication thereunder 
be suspended until the claim alleged by the complaïning creditor be 
reduced to judgment. .?-. ■ 

.'' In re^ELI£. _,,', 
(District CpurJ, W. D. Arkansas.rçt. Smith Division. December 28, 1900.) 

1. BANKRUFTCYTtGtiODa : EXiBM'PT-rPUBCHASB .. PRICE^-TBtrBTBB'S TtTLE. 

Const Ark„ art. 9, § 2, provîdes ; that spécifie, articles not.ereeeding $500 
In value 'nïay.be selecteâ for exempjtion. Bankr. kaw 189,8, § 7Qa, provides 
that the trustée 'of thè bankrupt's, 'estate shàîl be vesteâ with the bank- 
rupt's trtle» éxeept as to exempt property. Sând. & H. Dig. §| 4727, 4T28, 
forbld exemption for the vendor"» debt for the purchase priée. Held, that 
the truste? in bankruptcy did noj: acquire tltle to goods claimed as exempt 
by thé Jîa^krupt, tbough the purchase priée thereof had not been paid. 

2, Samb— Vbndôr's Lien— Not Enfobceable in JÎankbdftot Court. 

Whére'a bankrupt claiméd exemptions undèr Const. Ark. art. 9, § 2, 
which! states the exemptions alloWed to the head of a family, the fact 
that the purchase priée of the goods claiined as exempt had not fceen 
paid woulâ give the seller, no rigbt to enforce hls vendor's lien in a court 
of bankruptcy. i s 

In Bankruptcy. 

L. & A. Scharff sold to the bankrupt certain liquors, which, when Wells 
was adjudged a bankrupt, remajned in his stock in unbroken packages, and 
unpaid for. Wells claimed this liquor as exempt. The trustée set it apart 
to him as a part of his exemptions. L. & A. Scharff and two other creditors 
of the bankrupt excepted to the action of the trustée in that behalf on two 
grounds: (1) Because the purchase money for the exempted property had not 
been paid; (2) because the bankrupt has not made a full, complète, and fair 
disclosure of the property belonging to bis sald estate, as required under the 
provisions of thë bankrupt law. The référée sustained the action of the trus- 
tes, and the creditors appealed. 

Martin & Winchester, for creditors. 
B. T. Du val, for bankrupt. 

KOŒEES, District Judge. Ohapter 3, § 6, Bankr. Law 1898, is as 
follows: 

"This act shall not affect the allowance to bankrupts of the exemptions 
which are prescribed by the state laws in force at the time of the flling of the 
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pétition in the state wherela they hâve had their domicile for the six months 
or the greater portion thereof immediately precedlng the filing of the pétition." 

Article 9, §§ 1, 2, of the state constitution of 1874 are as follows: 

"Section 1. The personal property of any résident of this state who is not 
rnarried or the head of a family, in spécifie articles to be selected by such 
résident, not exceeding in value thé sum of two hundred dollars In addition 
to his or her wearing apparel, shall be exempt from seizure on attachment, 
ov sale on exécution, or other process from any court issued for the collec- 
tion of any debt by contract: provided, that no property shall be exempt 
from exécution for debts contracted for the purchase money therefor while in 
the hands of the vendee. 

"Sec. 2. The Personal property of any résident of this state who is marrled 
or the head of a family, In spécifie articles to be selected by such résident, not 
exceeding in value the sum of five hundred dollars în addition to his or her 
wearing apparel, and that of his or her family, shall be exempt from séizure 
on attachment, or sale on exécution, or other process from any court on debt 
by contract." 

Sections 4727, 4728, Sand. & H. Dig., are as follows: 

"Sec. 4727. In any action brought in the courts of this state for the recovery 
of money contracted for property in possession of the vendee, it shall not be 
lawful to include said property in any schedule intended to protect- said prop- 
erty, or exempt It from seizure on attachment or sale on exécution or other 
process issued from any court for the collection of any debt upon the daim 
of the plaintiff. 

"Sec. 4728. In any such action the court or clerk shall issue, on pétition 
of the plaintiff, duly verifled, describing the property and stating its value, 
at or after the commencement of such action, an order, which may be em- 
bodied In the original summons, stating the name of the court and the style 
of the action, and directing the sheriff or other officer to take the property 
described in the pétition, and hold the same subject to the orders of the 
court." 

It was held in Priedman v. Sullivan, 48 Ark. 213, 2 S. W. 785, that 
the provision in section 1, art. 9, of the constitution of 1874, "that 
no property shall be exempt from exécution for debts contracted for 
the purchase money thereof while in the hands of the vendee," ap- 
plies also to the second section in that article, and excludes ail 
classes of persons from exemption of such property from exécution. 

Section 70a, Bankr. Law 1898, is as follows: 

"The trustée of the estate of a bankrupt, upon his appointaient and qualifi- 
cation, and his successor or successors, if he shall hâve one or more, upon his 
or their appointment and qualification, shall in turn be vested by opération of 
law with the title of the bankrupt, as of the date he was adjudged a bankrupt, 
except in so far as it is to property which ls exempt." 

Section 47a, Bankr. Law 1898, pro vides that: 

"Trustées shall respectively • * * (H) set apart the bankrupt's exemp- 
tions and report the items and estimated value thereof to the court as soon 
as practicable after their appointment," 

The property claimed by Wells as exempt was manifestly his prop- 
erty from the date of its purchase. No effort is made to show that 
it was obtained by him by misrepresentation or fraud. Indeed, the 
effort in this proceeding to prevent him from holding the property 
as exempt by enforcing the vendor's lien in effect afSrms the sale of 
it; and, if it had been sold tô him, it was his, subject to the vendor's 
right to enforce a lien for the purchase money. Such was the légal 
status of the property at the time the trustée of his estate was ap- 
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pôittisedïlmdîtiualMea. By thetrugteeVi^pointment and qualifica- 
tif <8M JlS$ Iktèmèiâ Vèstèd with the title of thë property? Tire bank- 
ropt fewrfeeçtjpn 70a) answers that question. It says: j 

"The trusta, flf the estate of the bftnferupt, upon his appointaient and quali- 
fication^ ,* . ; : *>: >., ? shall in turn be yested by opération of law with the title 
of the bankrupt, as of the date he was adjudged a bankrupt, except in so far 
as it is to property which is exempt" 

W^atpropertyis exempt tôthe.banknijrt? Chapter 3, § 6, Bankr. 
LawJ supra,, answers that. It is the samethat is exempt under tue 
state laws. What is exempt under the làws of the state? The state 
constitution ânswers thât question' (article 9, § 2), viz.: 

"Spécifie articles to be eeleicted by -such. résident, not exceedîng in value 
$500.00, in atfdîtionio his or, ber wearing apparel, and that of bisor her fam- 

Wells selected and claimed this very property as exempt, and it 
was set apart ;to him by the trustée as sucht The title to this prop- 
erty did not f ;-th#refpre, pass to .the, trustée. It never became vested 
in him. By the very terms of the' bankrupt act the title remained 
in Wells; oï^àt least, did not pass to the tïiistee. It did pass to the 
possession of [ £he trustée for a, sj)^c^jç ^p,ps4—Wiat of preparing 
a complète inventory of the baakrùpt's estate,— and to set apart the 
exemptions according to the provisions of the f orty-seventh section 
of the actj with the èstimated value of each article. Rule 17, Sup. 
Ct, General Ôrders in Bankruptcy.1 18. :} |?tip. Ot. vi. Bût the title 
to the exempted! property did not change. . 

Inre Ba'ss,.3jWo6ds^882, Fed-Cas. No.il,Ô91, referred to in 1 Àm. 
Bankr. E. 165, 91 Fed. 745, in the case of In re Camp, Mr. Justice 
B.radley used this Janguage; . ; 

,i,"In other wçrds, it lis niade as icleU asanythittgrcanbe that such exempted 
property constitute^no.parl^qf tiae a^sèt^ in ;bajitoPuptcy. ; The agreement of 
thé bankrupt In ^ny parftçular case ".fit waive, .'«$ rigbt.to the exemption 
niàkes no diffë^ëncé. He nlay 1 owë other debwtà 1 ' regard tô which no such 
tigreement hastbeén madé. - But» > wïiether 'àti 'ortiot, it is not for the bank- 
rupt eourt to inquire. The exemption is created 4>y. the state law, and the 
assignée acquires no title tpithje. exempt pçonerty. If the creditor bas a claim 
against it, he may prosecute that claim in a court which has jurisdiction over 
thé property, 'wtiieh 'the 1 baiikruïjt court has not Nor dqes it make an y différ- 
ence 'that the hbmestëad wàis'iiôt ascertainéd '6r set ûut in severalty until 
àftër the proCeedings in bàhliruptcy wëre Comm'epced, or until after the 
•cfcmveyance to <th& 'assignée' was executed. Whenëve'r propèrly claimed and 
designated, tbe exemption protêcts'itj and thé exemption creâted by the bank- 
rupt act relates back tothe^ cçnveyance, an,d limita its opération. Though not 
designated when the conveyancë was execute t d, it was capable of being desig- 
Bsàtièdr and bti ! the princi^le that 1d certum est quod cejtum reddi potest' 
#"lg as much entttled ! tb the benëflt of thé exemption as if it had been desig- 
nated and set apart before the bankruptcy Occurred. And hère it is proper 
to remark that tlje assignée in this case misconceiyed his dpty and powers 
gfteii ( he assumed'to judgë that the bankrupt was not entîtled to a homestead. 
That ÏS for the court to say, àhd not for hiin. It was his business to report 
to thé court whethèi'ithe property claimed as hoîiiestëad was or was not within 
the itoit of!OTlpe which the la wb of Georgia allow for that purpose. Uniess 
tfee court had, t^iS; information* lt cannot ^etei-mine ,whether the property 
claimed is fairly within the allowance for homestead or not, and whether it 
has jurisdiction overithe property or not. T^hat equities might arise if there 
were several creditors, and some of them had a lien or' claim against the home- 
stead property and the others not it is not necésSary toi décide. Those who 
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have no such claim might, perhaps, properly object to those having such a 
clalm being allowed to corne in for a dividend against the gênerai assets until 
they had tirst exhausted their remedy against the exempted property, on the 
prmcïple of marshaling assets. This would dépend on the question vvhether 
the equity of the gênerai creditors is superior to that of the bankrupt and his 
family in référence to the right of homestead and exemption. In some cases, 
at least, the equities might, perhaps, be equal, in which case the court would 
not require the assets to be marshaled. But, even where the right to marshal- 
ing existed, the bankrupt court could not assume jurisdiction of the exempted 
property, and order it to be sold, but would require the favored creditor to 
pursue his remedy against such property in a forum that could lawfully reaeh 
it. The decree of the district judge is affirmed, with costs." 

To the saine effect see Eix t. Bank, 2 Dill. 367, Ped. Cas. No. 11,869 ; 
In re Poleman, 5 Biss. 526, Fed. Cas. No. 11,247; Byrd v. Harrold, 
18 N. B. E. 437, Fed. Cas. No. 2,269; In re Stevens, 5 N. B. R, 2!)8, 
Fed. Cas. No. 13,392; In re Preston, 6 N. B. K. 545, Fed. Cas. No. 
11,394. 

In view of this décision, and having regard to the very language of 
the bankrupt act as quoted, supra, I cannot doubt that the title to 
this property remained in the bankrupt, and that he had the right 
in law to claim it as exempt. I am equally clear that the bankrupt 
court is not the proper forum to enforce the vendor's lien, against it. 
Rix v. Bank, 2 Dill. 367, Fed. Cas. No. 11,869; In re Poleman, 19 Fed. 
Cas. 918 (No. 11,247). I am aware that two district judges — Spere 
and Paul — have held in cases where creditors of the bankrupt held 
his notes waiving exemptions that the bankrupt courts had juris- 
diction to enforce such a note against the bankrupt's exempted prop- 
erty. In re Sisler, 2 Am. Bankr. R. 760, 96 Fed. 402; In re Wood- 
ruff, 2 Am. Bankr. E. 678, 96 Fed. 317. Whether those opinions are 
sound or not it is not necessary to décide. Those cases are easily 
distinguished. In those cases, in so far as the creditors holding 
the notes waiving ail exemptions were concerned, it may be said that 
ail the estate of the bankrupt passed to the trustée, for the suprême 
court of Georgia had held that the waiver of exemptions in a note 
was valid and binding; so that, under the laws of Georgia, as to 
thèse creditors, nothing was exempt. In the case at bar there is no 
waiver of exemptions. On the contrary, the absolute title to tke 
property in controversy was in Wells, the bankrupt; and, if he had 
not claimed it as exempt, it would have passed to the trustée for 
the benefit of ail the creditors, for the reason that such property as 
passes to the trustée is for the benefit of ail, subject, of course, to 
any valid liens. It has been held by the suprême court of Arkansas 
that property assigned for the benefit of creditors was not subject 
to the vendor's lien for the purchase money. Moreover, it has been 
held that the statute quoted supra, and intended to make effective 
the constitutional provision f orbidding the vendee to claim as exempt 
property for which the purchase money had not been paid, did not 
give the vendor a lien at ail, but only forbade exemption for the ven- 
dor's debt for the purchase price, and to enable him to seize it at 
the commencement of his action, if still in the possession of the ven- 
dee, or under his control. It was declared to be a statutory process 
for impounding the chattel to prevent aliénations pendente lite; and 
the object of the action was not to enforce a previously existing lien, 
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but to create a lien by sepice of processi upon the property, Bridge- 
ford t. Adams, 43 Ark. 136; Swanger v. Goodwin, 49 Ark. 288, 5 S. 
W. 319. The vendor in this case, thèrèfore, had no lien upon tliis 
pro^ty for the purchase money. Hé can only acquire it by comply- 
ing with the statute. He cannot enf orée it by exceptions to the trus- 
tee's report. Whether he can enforce this lien in another forum hav- 
ing jurisdiction is not à question I àm called upon to décide. The 
whole equity of this case, however, is with the vendor; and, if he 
elects to proceed against the bankrupt to enfonce the vendor's lien,- 
the court, on application, will withhold the discharge of the bank- 
rupt, if he be otherwise entitled thereto, until the proper tribunal 
may pass on the question. The exceptions are pvërruled, and the 
action of the référée is affîrmed. 



TIFFANY v. UNITED STATES. 
(Circuit Court, S. D. New York. February 2, 1901.) 

1. Customs Dutibs— Drillbd Pearls. 

Brllled or plerced pearls are not pearls lu thelr natural state and are 
taxable under the tarife act of July 24, 1887, par. 434, and subjeet to a 
duty of 20 per cent, ad valorem, as articles manufaetured in whole or in 
part. 

2. SAMB— lAjPPKAIi FROM COLLECTOR. 

On appeal f rom a décision of the collector, the burden ls on the importer 
to prô'fe that his contention is right, rind, if he fails, the action of the 
collector stands, even though the collector, also, has selected the wrong 
paragtaph. 

Appeal by importer f rom décision pf board of gênerai appraisers 
amrming the action of the collecter in assessing duty on certain 
articles of merchandise known as "drilled pearls." 

William B. Ooughtry, for importer. 

Henry L. Burnett, TJ. S. Atty., and Henry C. Platt, Asst. U. S 
Atty. 

OOXE, District Judge. The importations involved in this contro- 
versy are drilled or pierced pearls. The collector classified them 
under section 6 of the act of July 24, 1897, and assessed a duty of 20 
per centum ad valorem as "articles manufaetured, in whole or in part." 
The importer insists by his protest that they should hâve been classi- 
fied under paragraph 436 ; ç.f said act and subjected to an ad valorem 
duty of 10 per centum as "pearls in their natural state, not strung 
or set." He also insists in the protest that if not classified in the 
first instance as pearls in their natural state they should be so classi- 
fied by virtue of the similitude clause of section 7 of the said act. 
That pearls with holes drilled through them by skilled labor are not 
"pearls in their natural state" was decided by this court in Tiffany 
v. U. S. (C. C.) 103 Fed. 619. It is admitted by the district attorney 
that the similitude clause should operate before the gênerai catch-ail 
clause providing for nonenumerated manufaetured articles. Hahn 
v, U. S., 40 C. C. A. 622, 100 Fed. 635, and cases cited. He insists, 
however, that the resemblance of the imported articles is greater to 
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"pearls aet or strung," as provided for by paragraph 434 of the act, 
than to "pearls in their natural state," as provided for by paragraph 
436. The burden is upon the importer to prove that bis contention 
is correct, and if he fails in sustaining this burden the action of the 
collecter stands, even though it appear that the , collector also has 
selected the wrong paragraph. In other words, in order to succeed 
the importer must show by a prépondérance of proof that his impor- 
tations bear a greater similitude to pearls in their natùral state than 
to any other article enumerated in the act. The only différence be- 
tween a drilled pearl and a pearl in its natural state is that the 
former has a hole in it, but there is no différence whatever between 
a drilled pearl and a strung pearl ; the two are identical. No différ- 
ence in the quality, texture or use to which the two pearls are applied 
can be predicated of the fact that one has a cord through the hole 
and the other has not. Place drilled pearls on a cord and they be- 
come strung pearls, take strung pearls off the cord and they become 
drilled pearls. An attempt is made in the importées brief to estab- 
lish a greater similarity in the use to which thèy are put between 
drilled pearls and pearls in their natural state than between drilled 
pearls and strung pearls, but the court is unable to discover anything 
in the proof or the tariff act to sustain this contention. The testi- 
mony is undisputed that pearls, whether whole or drilled, are used for 
jewelry or ornament and "ordinarily ail pearls are strung that are 
drilled." One of the importera witnesses testifled as follows: 

"The Chinese as well as the East Indians drill very many pearls for con- 
venience in carrying them, for convenience in handling them. Pearls corne 
into the London and French markets in bunches, where they are strung for 
convenience, and the bunches are joined together with a silver thread; it 
would be practically impossible to make such a bunch; we hâve no one skillful 
enough after once they are apart hère to get them together again. They do 
not come to this eountry upon strings. We do not bring them in that way. 
The tariff law is so against that that of course we do not bring them that 
way." 

Another witness said: 

"Many of thèse drilled pearls, the subject of this importation, were undoubt- 
edly used by some person in the East as ornaments, and many were not, it 
would be Impossible to distinguish between the two." 

The court is clearly of the opinion that the imported pearls bear a 
closer resemblance to strung pearls than to pearls in their natural 
state. That this ruling may resuit in hardship is a contention which 
should be addressed not to the judicial but to the législative branch 
of the government. The décision of the board is afflrmed. 



DNITED STATES v. McBRATNEY. 

(Circuit Court of Appeals, Second Circuit January 4, 1901.) 

No. 59. 

CC8TOMS DuTIES— WOVBN FlAX GOODS. 

TarifE Act 1897, par. 346, imposing on "woven fabrics or articles of 
flax," weighing 4% ounces or more per square yard, specifled rates of duty, 
varying with the number of threads to the square inch, "provided that 
none of the foregoing articles • • • shall pay a less rate of duty than 
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50 ,per cent, ad Y^orem," and then ( 4mpojing a duty on "wayen /abrics of 
' fia*" weigWng léss\tfittn 4% oujitoesf pèï Siiuïre'yara, uses the ttdi-ds "fâb- 
rics" and "articles*' iiltetcnàngeatjlyv sô Ihàt'thè latter provision appliès 
ilôt only to pièce goods, ; but to arttjites, Mke "dollles" and ''tray èloths," 
Weighlng less than 4% ounces pe^ sjjuflreiyard. , , ;i 

Âpt>eal from the Circuit Court M the United States for the South- 
ern: 'District of New Toi*. : •■ '• < - >h l L '' 1 ' 

Charfeî P. Baker, '.Asst. TJ. S. ^ty* 
, Wf^ipl^am Smitn, for ajPpel^e* , 

Befcwfé WALLAOE, LACOMBEj W& SHIPMAN, Circuit Judges. 

PERCUÈJAM. Tûq importer,; jBp^ert McBratney, iiaported, in 
Decemb©r»,lS97, into the port of ifew,..?rprk > artiqles knpwn as "linen 
doilies" aai "&ay; çlotbs," which wereiW;pven manufactures of flax, 
and completed articles ready for use,, ^ejghing iess than 4| ounces 
per squarfiyard, and containing m^fe t^an 100 threads to the square 
inch, CQUQtjng the warpand filling'. (i Duty was imposéd thereon at 
45 per cent, ad valorem, under, paxagraph 347 of the, act of July 24, 
1897* which is as fpllpws: , r^;.. i 

"AU manufactures o£ nax,;heinp, ranrie,pj;otber,vegetàble ftber or of which 
thèse, substances^ or elther of them,, iSjfthe, fomponént material.of chlef value, 
not speçially provlded for li this act, f ofty^ë ' per centuîn M falorein." 

;The importer prptested against; jfchis, classification, on the ground 
that woveflMartiçles of flax of th$ weight and ûnenes» which hâve 
been speeifled were dutiable jat 3»] per cent, ad valprem, nnder the 
last clause q£ paragraph 346 of the act of 1897, whieh reads as 
fpllows:; ■'■; 

"346. Wovéû fabrlcs or àttjcles not ; épeclally provlded for în.t;his act, com- 
posed of flax, hènip, brranije, or of i'wmen' J:hese substances or either of them 
is the comp^inent matertal &f chléf taltfé, weighing fçur and ohe-half ounces 
or moreper 1 square yard, v>*îien :çohta4nlp?, Mt more than sixty threads to the 
square ihèh, counting' the warp and fillîrig, brie and threè-fitoirths cents per 
square yard; containlng more than sixty and not more than one hundred and 
twenty threads to the square lnch, two and three-fourths cents per square 
yard; contajnjng more than one hundred-and twenty and. not more than one 
hundred and ejghty threads to> the square lnch, six cents per square yard; 
contalning ihore than one huhiared; and, $igbfa[i, threads tô the square inch, nine 
cents per square yard, and in addition theretô, on ail the foregolrig, thirty per 
centuîn ad>vàibrem: provlded, that none ttf the f oregoing articles In this para- 
graph shall pày aless rate of duty than fifty per ctentum ad valorem. Woven 
fabrlcs of flax, hemp, or ramie, or of which $iese. substances or either of them 
is the comppjieflt, material qf chlef value! •ineludihg such as is known as shirt- 
ing cloth, weighing less than four and one^hdî 'oimees per square yard and con- 
tainlng morethân one huh®ëd threads' tb ; the square 'inch, counting the warp 
and fllling, thirty-five per centum ad valorem." 

The board of gênerai appraisers sustained the collecter, the cir- 
cuit court reversed the décision of the board (99 Fed. 424), and 
from the, décision of the court the United States, appealed. 

The thëor'y bf the governinent is that the térm "woven ïabrics" 
is limited to goods in the pièce, ànd does not include manufactured 
articles, while the importers insisfr that the whole paragraph shows 
that "fâbrfës''; ;ànd "articles" ^ér%;used tberëih mterchangeably. It 
is a comprehehkiye : pjàràgriâpht ïo establisn the rate of duty upon 
woven flax sgoods, sot speciûcally mentioned èîsewhere, and com- 
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menées bj imposing upon woven fabrics or articles of flax not 
specially provided for, which weigh 4J ounces or more per square 
yard, specified rates in accordànce with the number of threads to 
the square inch, provided that none of the foregoing articles "shall 
pay a less rate of duty than fifty per centum ad valorem." It is 
not contended that the word "articles" in the proviso does not in- 
clude fabrics, but, inasmuch as the paragraph proceeds to impose 
a duty upon woven fabrics of flax weighing less than 4J ounces 
per square yard, it is urged that the clause relates only to pièce 
goods. This construction ignores the comprehensive character of the 
paragraph, and that guidance to the meaning of the différent clauses 
which is naturally found in the context. In this case, the context 
shows that, in the concluding clause, the word "fabrics" was used 
interchangeably with "articles." 

Much stress is placed by the United States upon one of the points 
to which the suprême court in Arnold v. U. S., 147 U. S. 494, 13 
Sup. Ct. 606, 37 L. Ed. 253, attached some importance. The ques- 
tion in that case was whether, under the act of October 1, 1890, 
knit woolen shirts and drawers came within the enumeration of 
wearing apparel of every description, in whole or* in part of wool, 
or of knit fabrics of wool. For divers reasons, the court thought 
that the articles should be classified in the act of 1890 as wearing 
apparel, and found some signifteance in the substitution of the term 
"knit fabrics" in the act of 1890 for "knit goods" in that of 1883, 
although the court says that the terms are frequently interchange- 
able. The language of the court does not hâve the relation to the 
circumstances of this case which is attributed to it by the govern- 
ment. The décision of the circuit court is afflrmed. 



DAVIS v. DAUGHERTY, Collector. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1901.) 

No. 700. 

Writ op Error — Trial by Court— Questions Kevtewable. 

In an action to recover the amount of internai revenue taxes which 
plaintiff was required to pay as a brewer and for béer stamps, tried by 
stipulation without a jury, it was stipulated that plaintiff manufsetured 
a beverage from ingrédients and in a manner stated, but it was a disputed 
question, upon which testimony was taken, whether such beverage was a 
"fermented liquor manufactured from malt, wholly or in part, or from 
any substitute therefor," within the meaning of Eev. St. § 3244, 
which rendered plaintiff liable for spécial tax as a brewer, and which 
was subject to tax under section 3339. Held, that requests to the court 
to hold as propositions of law on the facts stipulated that plaintiff was 
not a brewer, and the beverage was not subject to tax under the statute, 
conceding the practice of requiring findings upon propositions of law in 
such cases to be permissible, involved a finding of the disputed question 
of fact whether the beverage was a fermented liquor, and, as such 
requests were not based on ail the évidence, so as to be treated as a 
motion for judgment as matter of law on the entire case, the raling of the 
court thereon was not reviewable on a writ of error. 

In Error to the Qrcuit Court of the United States for the South- 
ern Division of the Northern District of Illinois. 
105 F.^tô 
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1?M8 action was brought by the* plaintiff in erfôr, Albert Davis, to recover 
et A. J. Daugherty, colleetor of internai.! revenus for the Fifth collection dis», 
trict of Illinois, punis paid und^ij, prétest for spécial taxes as a brewer at 
Galesburg and Péoria, III., and for Béer stamps, penalties, and interest Trial 
by Jury was waivéd by written' stipulation, and tnë case submitted for trial 
to the court, which ihade a gene#ttl;flnding, and gave judgment thereon for 
the défendant The évidence consisted of an agreed statement of facts, and 
testjmony offered I» pursuanoe of a. stipulation in the agreed statement that 
"eitHer, party may offer such évidence as he shallsee fit upon the question 
of thè quantity 61 'sugar color' ùsed by the plaintifC }n côloring Maltina, and 
as' to the Chemical resuit of adding^eugar color" and the chemical properties 
of : 'sugar color.'" The signifleance of this is shown by the seventh clause 
of; the; agreed statement, which reads as follows: "That the drink Maltina, 
hejfpinbefore mentioned, was manùfactured by the plaintiff in the folio wing 
m*jnhèr: A bottle was fllled one-third full of lager béer drawn directly from 
a fégularly stamped package df béer a» it came from thé brewery, and the 
bottle was then at once fllled full of plain, carbonated water (commonly 
calléd soda water). It was then Ciorked ! and tied precisely as ginger aie is 
tied. | When the béer from which Maltina was being made was light in color, 
and the bottles in which it was being bottled were also light in color, sufflcient 
'sugar color' was added to eâch bottle to give the color of béer." When the 
évidence was ail in, the plaintifC in error "requested the court to hold the 
following propositions of law in th& case": "(1) That the manufacture of a 
beyerage in the following manner, to wit by fiûing a bottle one-third full of 
l^ger béer drawn directly fçç-m a regularly stamped packàgéof béeras itcame 
from the brëwery, which was manùfactured by a brewer who had duly paid 
his Spécial tax as such brewer, and which package of béer wàs duly stamped 
with United States internai revenue stamps as required by law, and then 
filling the bottle full of plain carbonated water, and adding sufflcient sugar 
color t» give the contents, of the bottle the color of ordinary lager béer, and 
theù eorking the same, does not conètitute the manufacturer of such bev- 
erages a brewer, within the meaning of the United States internai revenue 
laws. (2) That a beveràge manùfactured in the following manner, to wit 
[the same as in the flrst; proposition], is not subject tp a tax as a fermented 
liquor under the United States internai revenue laws." Error is assigned upon 
the refusai of each of thèse requests, and also upon the action of the court 
"in flnding the issues for the défendant," "in denying the motion for a new 
trial," and "in giving judgment for the défendant" Section 3244 of the Re- 
vised Statutes defines a brewer, and imposes spécial taxés as follows: "Brew- 
ers shall pay one hundred dollars. Every person who manufactures fer- 
mented liquors of any name or description for sale, from malt, wholly or in 
part, or from any substitute therefor, shall be deemed a brewer: provided, 
that any person who manufactures less than flve hundred barrels a year shall 
pay the sum of flfty dollars." By section 3339 it is provided: "There shall 
be paid on ail béer, lager béer, aie, porter and other similar f ermented liquors, 
brewed or manùfactured and sold, or removed for consumption or sale, within 
the United States, by whatever name such liquors may be called, a tax of 
one dollar for every barrel containing not more than thirty-one gallons; and 
at a like rate for any othèr quantity or for any fractlonal parts of a barrel." 
The contention of the plaintiff in error is thus summarized in the brief : "The 
statutory définition of a brewer * * * does not cover the manufacture of 
Maltina. This définition implies the manufacture of an alcoholic liquor from 
malt or some substitute, by some process of fermentation. The mixing of 
béer with water is not the manufacture of fermented liquor. There was no 
fermentation whatever in the maklng of Maltina. If any fermentation took 
place, the beveràge was destroyed." The contention of the défendant in error 
is thus stated: "Maltina is a fermented liquor; manùfactured in part from 
lager béer, as a substitute for malt, coimbined with other substances; and 
under section 3244 of the Revised Statutes the manufacturer thereof is a 
brewer, and is subject to a spécial tax as such under said section." 

Dan Baum and W. T. Whiting, for plaintiff in error. 
S. H. Bethea, for défendant in error. 
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Before WOODS, JENKTNS, and GKOSSCUP, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The dispute between the parties is mainly upon the question 
whether the product of the plaintiff in error was a fermented liquor, 
within the meaning of the statute. That was a question of fact 
not covered by the agreed statement, but expressly left open for 
proof. The propositions submitted to the court, to be found or de- 
clared as matters of law, were framed substantially in the ternis 
of the agreed statement of facts, and do not say whether the liquor 
in question was a fermented product, or whether fermentation oc- 
curred in the process of production. They were not propositions of 
law purely. They implied a détermination by the court of the very 
question of fact which it was stipulated should be the subject of 
proof. If, therefore, it were a permissible practice to require a find- 
ing upon propositions of law in cases where the trial is without a 
jury, — on which question see the opinion in Distilling & Cattle-Feed- 
ing Co. v. Gottschalk Co., 13 C. C. A. 618, 66 Fed. 609, 24 U. S. App. 
638, — thèse propositions were not of that character. It is settled 
by numerous décisions, some of which are referred to in Distilling 
& Cattle-Feeding Co. v. Gottschalk Co., that no question of fact in- 
volved in a gênerai flnding by the court in a case at law, when a jury 
has been waived, can be the subject of review. In such case "the 
losing party has no redress on error except for the wrongful admis- 
sion or rejection of évidence." Dirst v. Morris, 14 Wall. 484, 491, 
20 L. Ed. 722. It may be urged that there is and can be no dispute 
about the facts of this case, but whether or not that is so is itself 
a question of fact upon which the court may not be required to enter. 
"The burden of the statute," said the suprême court in Lehnen v. 
Dickson, 148 U. S. 71, 77, 13 Sup. Ct. 481, 37 L. Ed. 373, "is not 
thrown off simply because the witnesses do not contradict each 
other, and there is no conflict in the testimony. It may be an easy 
thing in one case for this court, when the testimony consists simply 
of deeds, mortgages, or other written instruments, to make a satis- 
factory flnding of the facts; and in another it may be difficult when 
the testimony is largely in paroi and the witnesses directly contra- 
dict each pther. But the rule of the statute is of universal applica- 
tion. It is not relaxed in one case because of the ease in determin- 
ing the facts, or rigorously enforced in another because of the diffi- 
culty in such détermination." In the same case, after a review 
of earlier décisions on the subject, the court said: "But still, as was 
ruled in.Flanders v. Tweed, 9 Wall. 425, 19 L. Ed. 678, this court 
is disposed to hold parties to a reasonably strict conformity to 
the provisions of the statute prescribing the proceedings in the case 
of a trial by the court without a jury; and no mère récital of the 
testimony, whether in the opinion of the court or in a bill of excep- 
tions, can be deemed a spécial flnding of facts within its scope." 

The question whether the article manufactured or produced by 
plaintiff in error was a fermented liquor, within the meaning of the 
statute, being, in part at least, one of fact, dépendent upon évidence 
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outside of the agreed statement of facts, this court, in the absence 
of a motion below for judgment upon the entire évidence as a mat- 
te* of law, will not enter upon the inquiry. A party having the 
burden of proof may insist upon a flnding in bis favor as a matter 
of law if "the évidence in his favor is adéquate, unimpeached, and 
withotit conflict or uncertainty." World's Columbian Exposition Co. 
v, RepUblic of France r 38 O. C. A. 483, 96 Fed. 687; Machine Co. v. 
Barratt, 40 C. C. A. 571, 100 Fed. 590. But, to raise such a question 
as one of law, the exception or motion in the trial court must be so 
spécifie to that effect as to distînguish it from a question of the 
weight Of évidence. Martinton v ; Fairbanks, 112 V. S. 670, 5 Sup. 
Ot. 321> 28 L. Ed. 862. In the World's Columbian Exposition Case 
a proposition was submitted which, though not expressed with en- 
tire accuracy, this court treated as suflicient to présent the ques- 
tion as one of law whether the évidence adduced was sufficient to 
sustain the findingi Thie propositions snbmitted hère cannot be 
fairly so treated. They were intended for no such purpose, and, 
if treated as propositions of law, which, according to the practice 
indicatëd in Ex parte Morris, 9 Wall, 605, 19 L. Ed. 799, the court 
might propérly be asked to adopt or reject, the refusai of the court 
to pass upon them was nnimportant, because they are limited by 
their terms to the stipulated facts, and do nbt cover the whole 
case. They do not embrace the one disputed fact of the case; and, 
if the court had adopted them, and yet had found on the évidence— 
as presumably it did — that the article in question was a fermented 
liquor> manufactured by the plairitiff in error '<from malt, wholly 
or in part, or from any substitute therefor," the judgment rendered 
would beright. If the practice of submitting questions of law to 
thé court Tvhen trial by jury has been WaiVed were conceded to be 
permissiblej it would stilïbe true that thé adoption or rejection of 
a proposition which is not determinative of the case or of a con- 
trolling issue in it could not constitute availàble error. 
The judgment below isaffîrm éd. ! 



DOAN et al. V. AMERICAN BOOK CO. 
(Circuit Court of Appeals, Seventh dreuife Janùary 2, 1901.) 

"''',':. ' -'. , i -No..715... ,: ' 

1. APPBAii-+A8SiaNMBNTS OF ERJtOR. 

Under rule 11 of $ie circuit court Of fcppeals for the Seventh circuit (31 
C. C. A. cxlvi., clxlv.», ;90\ Fed. cxlvi,, cixiv.), requiring asslgnments of 
error to "specify sépara tëly and partïcularly each error asserted and in- 
tended to We urged/'lwhere the court made a flnding "that ail the ma- 
terial allégations of sâifl bill of complaint are true," an assignment of 
erjor thereoni is sufficient which, setshout the language of such flnding, 
be}ng in. fact as spécifie as, in the nature of the case, it could be made. 

2. Same— Obdbk Gbanting Pheijminary InJUNCTION.; .-.,',., 

On an appeal from aji ordçr granting a preliminary injunction it is a 
suflicient assignment of error'to assèrf that the court. erred in granting 
■ ■ the injonction. ' i; ' ,; 



DOAN V. AMERICAN BOOK CO. 778 

B. COPYRIGHT— ÎNFRINGEMENT — RiGHT OP OwNER TO IÎEBTKD BOOK. 

The sale of a eopyrighted book by the owner of the copyright carries 
with it ail the rights and incidents of ownership, ineluding the right to 
resell and to maintain the book as nearly as possible in its original con- 
dition, so far at least as the eover and binding are concerned; and the 
purchaser or any subséquent owner inay rebind the book in exact imita- 
tion of its original binding, as regards the title and cover designs, includ- 
ing the name of the publisher, and may sell the same, as so rebound, 
without infringement of the copyright. 
L Unfair Compétition— Sale op Rebound Scnooi, Booes. 

A dealer who purchases secondhand school books, cleans, trims, and 
rebinds the same, using covers in exact imitation- of the originals, and pla- 
ces them in the market to be sold in compétition with those of the publisher, 
although at a reduced priée, is guilty of unfair compétition, where, by 
reason of their new appearance, they are likely to be purchased by chil- 
dren in the belief that they are new books, and the product of the original 
publisher, including the cover and binding; and a court may properiy 
require a notice to be plainly stamped upon the cover sufficient to prevent 
such déception. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

This is an appeal from an order entered June 29, 1900, allowing a prelim- 
inary injunction upon a bill flled by the appellee, the complainant below, to re- 
strain the défendants therein, the appellants hère, from preparing, printing, 
manufacturing, and from causing to be prepared, printed, and manufactured, 
any book covers or cover designs which are copies or imitations of the book 
covers and cover designs made by the complainant for certain school books 
published by them; and from binding and rebinding, and from causing to be 
bound or rebound, any book, secondhand or new, in covers whieh are copies 
of, or imitations of, the whole or any substantial part of complainant's book 
covers and cover designs; and from printing or placing thereon the "Galley 
Cut," so called, or the name, "American Book Company," or from selling any 
such books with such covers thereon; and from rebinding any secondhand 
copies of the school books published by the complainant in covers calculated 
to create the belief that the new covers and the rebinding thereof are of the 
manufacture of the complainant, or in any covers except those indicating by 
appropriate language on their face that the new covers and the rebinding of 
the secondhand books are not of the manufacture of the complainant; and 
from selling, giving away, delivering, shipping, or in any way handling or dis- 
posing of such secondhand books so rebound; and from violating the copy- 
rights and rights of copyright, trade-marks, and trade-mark rights of the 
complainant in such school text books. The American Book Company is a 
publisher of school books, employing a large force skilled in preparing and 
publishing school books, and selling over 1.000,000 copies per annum. Van 
Antwerp, Bragg & Co. were proprietors of certain school text books, namely, 
McGuffey's Spelling Book, McGuffey's First, Second, Third, Fourth, and Fifth 
Eeaders, Ray's Primary, Elementary, Intellectual, and Practical Arithmetics, 
Elementary and Complète Geographies. Thèse were composed for them bj 
certain eitizens empioyed for that purpose, and also new, original, and artistic 
cover designs were prepared by them in 1883. They eopyrighted thèse books 
in 1877, 1879, and 1883, and assigned the copyrights to the appellee, by whom 
thèse text books were revised in 1896, and a copyright issued in that year to 
that company therefor. The appellee then caused new cover designs to be 
prepared. As long ago as 1875, Van Antwerp, Bragg & Co. adopted as a 
trade-mark, and placed upon the covers of thèse books, the picture of a galley, 
and used the same in their business until 1890, when they sold this right to 
the appellee as a trade-mark, and it has since been used by that company upon 
the covers of their text books. Thèse school books are part of a séries of 
eopyrighted school books, known as the "Ecleetic Séries," forming a complète 
System, and graduated to meet the necessitïes of the primary, common-school, 
and high-school course; and they hâve been bound in distinctive cover de- 
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slgns, unlike other school text books, and many thousands of them are sold 
annually throughout the United States, and by their peculiar binding are 
identified as the goods manufacturai by the appellee. Thèse text booKs for 
many years had been used in the public schools in the states of Tennessee 
and Texas, and many thousands of copies had been distributed among fam- 
illes in those states. In the years 1898 and 1899 the school authorities of 
those; states directed the use of other school books published by other firms, 
requiring the publishers of such to accept the secondhand books published 
by the American Book Company, and then in use in the schools of those states, 
in exchange as part of the priée of the new book. This "exchange stock," 
so called, was turned oyer to the appellants hère, who are dealers in second- 
hand school books, who. thus acquired several hundred thousand copies of 
secondhand school books published by the appellee In différent stages of prés- 
ervation, some soiled and defaced, It appears that sorne publishers deal in 
others' secondhand school books, but refuse to sell any secondhand books of 
their own publication. Thèse secondhand school books are cleaned, the edges 
of the pages trimmed when necessary, and, when neéded, the books are re- 
bound In exact imitation of the original binding, and are sold by the second- 
hand dealers at about one-half the price of the new books. The sale of thèse 
secondhand school books is said to amount annually to over $200,000. There 
is no charge that the défendants in any instance had sold any book that was 
other than the genuine and original book published and sold by the appellee, 
and which came into the possession of the appellants in the manner stated, 
and that such book was sold by the appellants as and for a secondhand book; 
and they hâve not misled the public, except as the secondhand book so rebound 
might of itself be misleading. It also appears that about 90 per cent, of the 
school text books in this country are purchased directly by children of tender 
âge, and not by their parents. 

Upon the hearing of the motion for preliminary injunction the court, by 
its order, found, "that ail the material allégations of said Mil are true," and 
ordered as follows: "It is therefore ordered, adjudged, and decreed by the 
court that said George B. Doan and Hart Hanson, their confederates, assist- 
ants, agents, employés, servants, and attorneys, and each of them, be, and 
they are, and each of them is, hereby enjoined and restrained until the further 
order of the court, and that a writ of Injunction issue enjolning them until 
the further order of this court: (1) From binding or rebinding any copies 
(secondhand or new) of the McGuffey's Readers, McGuffey's Spelling Book, 
Ray's Arithmetics, Eclectic Elementary Geography, and Bcleetic Complète 
Geography, published by the American Book Company, hereinafter described, 
or any or either of them, in any covers or cover designs havlng thereon the 
name of the complainant, the American Book Company, or the eut described 
and designated in the bill of complaint as the 'Galley Cut,' or anything that 
can be mistaken therefor, or any reproduction or simulation or imitation 
of the whole, or any substantial part of the covers and cover designs de- 
scribed and designated in said bill of complaint as the '1883 Cover Designs' 
of said geographies, and the '1896 Cover Designs' of said readers, arithmetics, 
and spelling book, or any or either of them, and f rom selling, giving away, 
delivering, shipping, or in any way or manner handling or disposing of any 
such books so bound or rebound, and from preparing, printing, or manufactur- 
ing any such book covers or cover designs for the purpose of binding or re- 
binding therein or therewith the school text books published by the American 
Book Company, hereinafter described, or any or either of them." Then fol- 
lows a detaileâ description of the books in question, and at the close the order 
eontains the following paragraph: "The above Is not intended to prevent the 
repairing of secondhand copies of school books by rebinding the same in and 
with the original genuine covers manufactured by the American Book Com- 
pany, with which said copies or like copies were bound when originally pub- 
lished." 

The défendants below flled the following assignaient of errors: "(1) That 
the court erred as to ail the findings appearing in the said interlocutory order 
or decree, and the awarding or granting of an injunction thereby. (2) That 
the court erred in flnding that the material allégations of said bill of com- 
plaint are true. (3) The court erred in granting the injunction identifled by 
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said order or decree. (4) The court erred In ordering that thèse défendants 
should be enjoined from binding or rebinding any copies (secondhand or new) 
of the McGuffey's Readers, McGuffey's Spelling Book, Ray's Arithmetics, 
Eclectic Elementary Geography, and Eclectic Complète Geography, published 
by the American Book Company, described in said order, or any or either of 
them, in any covers or cover designs having thereon the name of- the com- 
plainant, the American Book Company, or the eut desciibed and designated 
in the bill of complaint as the 'Galley Cut,' or anything that can be mistaken 
therefor, or any reproduction, or simulation, or imitation of the whole or any 
substantial part of the covers or cover designs described and designated In 
said bill of complaint as the '1883 Cover Designs' of said geographies, and the 
'1896 Cover Designs' of said readers, arithmetics, and spelling book, or any 
or either of them, and from selling, giving away, delivering, shipping, or in 
any way or manner handling or disposing of any such books so bound or re- 
bound, and from preparing, printing, or manufacturing any such book covers 
or book-cover designs for the purpose of binding or rebinding therein or there- 
with the school text books published by the American Book Company, de- 
scribed In said order, or any or either of them." They thereupon appealed 
from the order or decree granting the preliminary injunction. The appellee 
flled its motion to dismiss the appeal because of noncompliance by the appel- 
ants with rules 11 and Si of this court (31 C. C. A. cxlvi., clxiv., 90 Fed. 
cxlvi., clxiv.), which motion was argued and submitted contemporaneously 
with the hearing upon the merits. 

0. C. Lenthicum, C. K. Offield, and W. J. Calhoun, for appellants. 
Jacob Newman, for appellee. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement of the 
case, delivered the opinion of the court. 

We are of opinion that the motion to dismiss this appeal must 
be overruled. The motion proceeds upon the ground of noncompli- 
ance with rule 11 and rule 24 of this court (31 C. C. A. cxlvi., clxiv., 
90 Fed. cxlvi., clxiv). Eule 11 has respect to the assignment of 
errors, and provides that the appellant should file with his pétition 
for an appeal an assignment of errors "which shall specify sep- 
arately and particularly each error asserted and intended to be 
urged." Rule 24 has respect to the briefs of plaintiff in error or 
appellant, and provides that they shall contain: "2. * * * (2) 
A spécification of the errors relied upon. which, in cases brought 
up by writ of error, shall set out separately and particularly each 
error asserted and intended to be urged, and in cases brought up 
by appeal the spécification shall st'ate as particularly as may be in 
what the decree is alleged to be erroneous." The purpose of those 
rules is to obtain an orderly présentation of the errors relied upon, 
that the court may at a glance, and without laborious search, as- 
certain the précise grounds asserted against the integrity of the 
judgment or decree. They are rules of order and of convenience, 
but are not designed to prevent the correction of obvious errors. 
The first assignment of error is altogether too gênerai, and points 
out no particular error. The second assignment of error is "that 
the court erred in finding that the material allégations of said bill 
of complaint are true." This is also in a sensé gênerai, and not 
spécifie, but is not more gênerai or less spécifie than the language 
of the order or decree which finds "that ail the material allégations 
of said bill of complaint are true." The decree finds no spécifie 
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facts, and does not state which allégations of the bill are true and 
which are untrùe or ùnproved. The order is objectionable in the 
use of the word "material," as applied to the word "allégations," 
leaving the màtter at large with respect to which allégation the 
court deemed material and which immaterial. The practitioner can 
hatdly be blamed for couching his exception in the very language 
employed by the court. He coûld not tell from the language of 
the; order what fact.was deemed material and what immaterial. 
The third assignment of error asserts the error of the court in grant- 
ing the injunçtion. The fourth assignment asserts the error of the 
court in ordering the injunçtion with respect to the spécifie things 
meationed in the injunçtion and in the assignment of error. We 
hâve frequently spoken of the necessity of particularity in the as- 
signment of errors, and do not design to recède in any particular 
from the rule established by the court. We think, however, that 
with respect to an order granting a preliminary injunçtion it is a 
suffleient assignment of error to assert that the court erred in grant- 
ing the order. The assignment does not require the particularity 
demanded of a pleading, but only that the error complained of 
should be pointed oui The case is not like that of exceptions to 
the charge of the court, a spécifie part of which is claimed to be 
erroneous; nor is the case like to that of exceptions to a decree of 
the court finding spécifie facts to be true. In such cases the as- 
signment should specify the particular part of the charge or of the 
decree claimed to be erroneous. This is a mère order granting a 
preliminary injunçtion, the office of which is simply to préserve 
the status quo pending litigation and until set aside. It détermines 
no right, and rests largely in judicial discrétion. There was hère 
no need to find spécifie facts, and there were no spécifie findings 
of fact; nor, indeed, are the facts, in any substantial sensé, in dis- 
pute. The sole question is whether, upon thèse facts, an injunç- 
tion should issue to préserve the rights of the parties until a hear- 
ing upon the merits. We think that question fairly presented by 
the assignment that fhe court erred in granting the injunçtion, es- 
pecially when it is coupled with an exception specifying the par- 
ticular acts enjoined and claimed to hâve been improperly enjoined. 
Corning now to the merits of the order, we are satisfied that 
there is hère no ihfringement of the right accruing to the appellee 
under the copyright laws of the United States. The books which are 
the subject of controversy are copyrighted books, which were print- 
ed, published, and sold by the American Book Company. The sale 
of them by the appellee carriëd with it the ordinary incidents of 
ownership in personal property, including the right of aliénation. 
Harrison v. Maynard, 10 C. C. A. 17, 61 Fed. 689 ; and the appel- 
ants, purchasing them, had the right to resell them. The monopoly 
of the statute with regard to copies sold by the appellee was gone 
upon their sale. It is urged, however, that the sale passed the 
right to the particular thing sold, and did not carry with it the 
right of repair or renewal. We cannot yield assent to the propo- 
sition in the broad terms in which it is couched. The question is 
analogous to that of the repair of a patented machine which has 
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been sold by the patentée, touching which the suprême court in 
Chaffee v. Belting Co., 22 How. 217, 16 L. Ed. 240, says: 

"Hence it is obvious that if a person legally acquires the title to that which 
is the subject of letters patent, he may continue to use it until it is worn out, 
or he may repair it, or improve upon it as he pleases, in the same manner a3 
if it were property of any other kind." 

It is unnecessary, as we think, to consider the. limitations of that 
right. We think the right of repair with respect to a copyrighted 
book sold, to the extent to which that right is hère claimed, may 
not properly be denied. Thèse books had been in use by school 
children. Some were written upon and defaced; sojne were soiled 
and torn; the covers of some were wholly or partially destroyed, 
and the binding had become impeHtect. To render thèse books 
serviceable for use or sale, it became necessary to clean them, to 
trim the edges of the leaves, and to rebind them. We think that, 
so far as respects the copyright laws of the United States, no légal 
right of the appellee was invaded by so doing. What was done 
was merely the restoration of the books to their original condition 
when sold by the appellee, or so nearly so as could be done. If 
it may be assumed that the copyright of the book comprehends 
the cover and the title of the book, as well as its text and illustra 
tions, — a proposition to which we are not to be held as assenting, — 
it would be intolérable and odious to hold that a purchaser froïn 
the owner of the copyright of a set of books could not restore the 
binding of one of them in exact imitation of the original ànd of 
the other volumes of the set, and that in rebinding the one volume 
he must differentiate its binding from the binding of the others. 
A right of ownership in the book carries with it and includes the 
right to maintain the book as nearly as possible in its original con- 
dition, so far, at least, as the cover and binding of the book is con- 
cernée!. See Harrison v. Maynard, supra. 

Under the claim of unfair compétition in trade a différent ques- 
tion is presented. The American Book Company has attained to 
a high réputation with respect to its school books. That réputation 
goes not only to the text of the book, but to the quality of the book 
itself, the character of the print, the quality of the paper, the bind- 
ing, and the cover. The latter is of a unique design, catching the 
eye, and identifying the book as the product of the American Book 
Company. Thèse books are purchased at retail, as appears from 
this record, by children of from 5 to 15 years of âge. They corne 
to know the books rather by the pictures presented upon the cover 
than by the text, for they are unihformed as to the text, and pur- 
chase them to study the text. The sale of thèse books is large, 
amounting to hundreds of thousands annually. It is the duty of 
a court of equity to proteet thèse children from imposition. It is 
likewise the duty of a court of equity to proteet the American 
Book Company from any unlawful interférence with its trade. As 
we hâve said, the appellants hâve a right to rebind the books which 
they hâve purchased, and to re-cover them, and, as we think, in 
exact imitation of the original covers, and with the name of the 
American Book Company upon the cover as upon the title-page, as 
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originally placed there by the appellee, and to sell such books; but 
the rebinding and the re-coveriiag are not the wôrk of the American 
Book Company, and they should not be held out to {he world as 
responsible for such rebinding or re-covéring of the books; nor, as 
we think, should children of tender âge, who constitute a large 
class of purchasers of such books, be subjected to the possibility 
of imposition by a sale of them by the retail dealer as a new book, 
rendered possible by the newness of the cover., While, therefore, 
we hpld that the appellants hâve the right to rebind and re-cover 
thèse books in exact similitude of the originals, amounting to a mère 
repair of them, and hâve a right to sell the book so rebound, we 
are of opinion that the book so rebound and re-covered and offered 
for sale should hâve prominently, displayed and staïuped upon its 
cover in clear and unmistakable ïanguage notice that the book was 
a secondhand book, rebound or rerçovered, as the fact may be, by 
the appellants; so that the appellee, not issuing secondhand books, 
shall not be chargeable in public estimation with the character of 
the binding or of the cover, or with palming off upon purchaser? 
secondhand books as and for new bpoks. In this way, and in this 
way only, as we conceive, can the vested rights of property of both 
parties be respected, and the right of the public be subserved. The 
injunçtion complained of was, therefore, too broad. It prohibited 
the rebinding or re-covering of the books in any covers or cover de- 
signs having thereon the name of the American Book Company, or 
having thereon the eut described and known as the "G-alley Cut," 
or having thereon any reproductions, simulation, or imitation of 
the whole or any substantial part of the original covers. The in- 
junçtion should be restricted in its terms to accord with the views 
herein expressed. 

WOODS, Circuit Judge (concurring). Excepting the portions 
touching unfair compétition, I concur fully with the foregoing opin- 
ion. The supposed duty to protect children from imposition seems 
to me more imaginary than real. ? There is no proof or strong prob- 
abilité that imposition has been practiced, or to any considérable 
extent could be. The books are sold as secondhand, and for a re- 
duced price. Once opened, it is in most instances évident that 
they are not new, and any attempt to sell them as new could rarely 
succeed; not so often, I think, as to justify interférence by injunç- 
tion. The proposition that the American Book Company should not 
be held out to the world as responsible for the rebinding or re-cover- 
ing of the books has more force, and, though danger in that direction 
seems tq me exaggerated, and probably avoidable without the aid 
of the courts, I consent to a decree that there shall be stamped 
on the cover of each book a statement showing that it had been 
"rebound," and by whom. If anything were needed outside of the 
book itself to show it to be secondhand, the word "rebound" I 
think enough. 

The order appealed from is reversed, and the cause is remanded 
to the court below for further proceedings not inconsistent with 
this opinion. 
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BUERKLE et al. V. STANDARD HEATER CO. 
(Circuit Court, D. Pennsylvania. January 12, 1901.) 

1. Patents— Water Heatees. 

The Buerkle patent, No. 29,584, for a design for a case or shell for 
water heaters, is not infringed by another design, though both are ellip- 
tical in form, where there is no such sameness of appearance to the eye 
as to constitute substantial identity. 

2. Same— Infringement. 

Where complainant's water heater is known in the trade and to the 
public as the "Monarch," and that name conspicuously appears on the 
case inclosing the heater, immedlately below a lion's head, and the 
heater is distinctly marked with the name of the manufacturer, the patent 
for the case inclosing the heater is not infringed by one known in the 
trade and to the public as the "Standard," though of a somewhat similar 
form, where that name is plainly marked on the heater, as is also the name 
of défendant as manufacturer, and the designs are otherwise distinguish- 
able. 

In Equity. Sur motion for a preliminary injunction. 

Christy & Christy, for complainants. 

James C. Boyce and Chapman & Campbell, for respondent. 

ACHESON, Circuit Judge. The bill charges infringement of let- 
ters patent No. 29,584, granted on November 1, 1898, to August 
Buerkle for a "design for a case or shell for water heaters." The 
spécifications set forth the design in the words following: 

"In the aecompanying drawing, forming a part of this spécification, is shown 
a perspective view of my new design for a case or shell for water heaters. 
The leading feature of the design is a case or shell having the side walls or 
panels, 1, the double-wing doors, 2, at the ends of the case or shell, and a 
sliding door, 3, about midway of the height of one of the side walls or panels. 
The doors, 2, are curved, thereby giving a circular contour to the ends of the 
case or shell." 

The claim is in thèse words: 

"I claim as my invention the design for a case or shell for water heaters, as 
herein shown and described." 

For the right understanding of what the patented design is, the 
text of the spécification must be read in connection with the patent 
drawing. The drawing, indeed, is a declared part of the spécification. 
The only statement as to shape is that "the doors, 2, are curved," 
whereby a "circular contour" is given to the ends of the case or shell. 
The gênerai form of the water heater exhibited by the drawing seems 
to be ellipticàl. The "side walls or panels, 1," présent flat surfaces 
entirely plain. The drawing shows at each end of the case two 
pairs of hinged folding doors, one pair immediately above the other, 
each bearing the number 2. Each of the four upper doors bas con- 
spicuously in the center of its panel a lion's head in bas relief. Thèse 
projecting lion heads are distinguishing marks. The panels of the 
lower doors are plain. The defendant's water heater is ellipticàl in 
form. It does not, howeyer, hâve two pairs of folding doors at either 
end of the case, but one pair of folding doors at each end. Thèse 
doors' in the defendant's construction extend from the top to the bot- 
tom of the heater, and the panel of each door is conspicuously em- 
bellished its entire length with the figure of a stork standing on one 
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foot in front of a background of reeds, ail in bas relief. The défend- 
ante heater does not hâve a Sliding door in the side panel, but haa 
there, for a différent purpose, a rigidly fixed plate, peculiarly orna- 
mented. In gênerai aspect thé defendant's water heater, in its de- 
sign, differs greatly from the design of the patent in suit. I cannot 
see hoW one of the designs could be taken for the other. It seems 
to me that the only feature common to the two designs is the gênerai 
elliptical shape of the case or shell-. 

It is urged that Buerkle was the first to construct a water-heater 
case in elliptical form, and this may be so. It appears, however, 
that that form was old and common. in coal and gas stoves and heat- 
ers; and it cannot, I think, bë succëssfully maintained that it in- 
volved invention to sélect this old form and apply it to such new use. 
Smith v. Saddle Oo., 148 U. S. 674, 679, 13 Sup. Ot. 768, 37 L. Ed. 606. 
Again, the patented design is by no means conflned to the shape or 
configuration of the case or shell. It is true, as we hâve seen, that 
the spécification states that "the leading feature of the design is a 
case or shell" having certain named parts and characteristics, one 
of which characteristics, it may be conceded, is shape or configura- 
don. Clearly, however, other distinguishing characteristics are prés- 
ent in the described design. Undoubtedly the design as shown by 
the patent drawing and described in the text of the spécification was 
claimed and patented as a whole. The main test of the substantial 
identity of two designs is sameness of appearance to the eye of the 
ordinary observer. Manufacturing Oo- v; White, 14 Wall. 511, 20 
L. Ed. 731; Smith v. Saddle Co., supra; Monroe v. Anderson, 17 
U. S. App. 184, 7 C. 0. A. 272, 58 Fed. 398. Now, applying this test 
to the complainants' patented design and the design embodied in the 
defendant's ^vater heater, I must conclude that infringement by the 
défendant of the patent in suit .does not appear. 

There is no évidence of any bad faith or unfair compétition on the 
part of the défendant. The complainants' water heater is known in 
the trade and to the public as the "Monarch," and that name con- 
spicuously appears on the case iminediately below each lion head. 
The heater is alsp distinctly marked with the name of the Monarch 
Water-Heater Company as the manufacturer. The defendant's water 
heater is known in the trade and to the public as the "Standard," and 
that name is plâinly marked on the heater, as is also the name of the 
défendant as. i nianufacturer, The mpst unobservant and careless 
purchaser coul8 not well mistalfe one of the defendant's heaters for 
one of the complainants' heaters. , The motion for a preliminary in- 
iunction is denied. 



BLGIN WIND POWER & PtJMP CO. v. NICHOLS et al. 

(Circuit Court of Appeals, Seventh Oircult. January 2, 1901.1 

No. 713. 

Patents— Soit por Infringement— jRbîcovery op Profitb. 

In a suit for infringement of patents relating to -windmills, which were 
for improvements only, not indispensable to an operative mill, it cannot 
bè assumed that the entire profits made by the défendant on windmills 
sold whieh contained the infringing devices were due to such devices, but 
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the burden rests upon the eomplaînant to prove by compétent and satis- 
factory évidence what portion of the profits were due to such improve- 
nients, to entitle him to recover. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The interlocutory decree in this case, affirmed on appeal to this court (12 
C. C. A. 578, 65 Fed. 215, 24 U. S. App. 542), found that the appellant had 
intringed two patents for improvements in windmills, Nos. 240,607 and 390,- 
698, issued respectively on April 26, 1881, and October 9, 1888, to W. D. 
Nichols. The bill, alleging no damages, sought only an injunction and ac- 
counting for profits, and in obédience to an order of référence "to ascertain 
and report an account of gains, profits, and advantages which the défendant 
had received or which had arisen or accrued to it," the master made a report 
which in respect to matters of fact was ba-'ed upon a stipulation of the par- 
ties, and in no important particular is disputed. His conclusion was that the 
complainants on the proof made were entitled to nominal damages only. On 
exceptions filed by the appellees the court decreed a recovery of $5,294.49 
and costs. It appears, and is undisputed, that during the time covered by 
the accounting, October 1, 1888, to September 1, 1895, the appellant manu- 
factured and sold, in infringement of the first patent, 125 pumping mills for 
the aggregate sum of $4,255, and in infringement of the second patent 186 
power mills for $26,007, amounting together to the sum of $30,262. Wheth- 
er this is "less discount and commission" is not stated. The cost of labor 
and material for ail thèse mills was $15,261, leaving the gross profit $15,001. 
The appellant was also engagea in the manufacture and sale of other articles, 
the total sales during the period covered by the accounting, less commission 
and discount, being $238,031.48, and the total expense (not including labor 
and material) for carrying on the business being $76,348.43. The proportion- 
ate amount of this gênerai expense allotted by the master to the windmills 
was $9,706.51, which deducted from the gross left a net profit of $5,294.49, 
the amount of the decree. Of this profit, if apportioned on the same basis 
between the two kinds of mills, $134.08 only must be regarded as derived 
from the pumping mills, and the remainder, $5,160.41, from the power mills. 
No proof of profits, except on the basis stated, was offered. The power mills 
in question, besides the device of the second Nichols patent, contained the 
device covered by patent No. 349,197, issued on September 14, 1886, upon an 
application filed April 3, 1886, to Trurnan C. Albee. The master, finding that 
the Albee and Nichols devices were separate and independent improvements, 
capable of use either without the other, and that the testimony did not sus- 
tain the contention that ail the profits arising from the manufacture and sale 
of the Infringing machines was due to the use of the Nichols inventions, 
and holding it incumbent on the plaintiff to show what, if anything, was due 
to the unlawful appropriation of the Nichols inventions, and what to other 
causes, and particularly to the Albee device, came to the conclusion stated, 
that the right to nominal damages only was established. The spécification 
in patent No. 240,607 contains this: "My invention relates to improvements 
in the method of mounting windmills, the object being to lessen the friction 
and secure a smooth and easy movement of the parts, so that the apparatus 
will readily adjust itself to the direction of the wind; and my invention con- 
sists in balancing and supporting the windmill on a center or pivotai bearing, 
and in connection therewith the mechanism hereinafter descrlbed for com- 
municating the reciprocating motion of the pitman to the pump rod. * * * 
The opération is as follows: The whole rotating mechanism of the mill is 
supported, balanced, and turns upon the bridge, E, as a center or pivot, thus 
accommodating itself with great freedom and ease to the direction of the 
wind, and by means of the Connecting mechanism descrlbed the motion of 
the pitman ls communicated to the pump rod without causing the least wrench- 
Ing or disturbance or irregularity in the motion of the same, by reason of 
the rotation of the hollow shaft, C." The first and fifth claims read as 
follows: "(1) The rotating carriage of the windmill, terminating in a closed 
çnd or pivotai point at ifs bottom, in combination with the plate, E, upon 
which the rotating carriage turns and is balanced and supported, substautially 
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as specifled." "(5) In a windmill, the hollow rotating slotted carrJage, ter- 
miriating at its bottbm in a pivotai point, in combination with the recipro- 
cating pitman inside thereof and rings worklng on the outside thereof, to 
which the purap rod ls attached, substantially as specifled." The spécifica- 
tion of No. 390,698 côntains this: "This invention relates to devices for cor- 
recting the side draft of geâred tailless wlndmills, and is an lmproved device 
for that purpose. It consista in the mil! having a pawl engaging with an 
annular rack on the tower, as hereinafter stated, when said rack is permitted 
a sllght rotation upon its support, and a sprlng cushion is einployed to resist 
such rotation. This feature prevents any sudden wrenching of the tower, 
which would resuit if the rack were immovable." The claim réads as follows: 
"The combination, in a windmill, of the tower cap, the movable rim mounted 
on the cap, and the sprlng interposed between lugs upon the cap and rim 
for cushioning the strain on the tower, substantially as specifled." The Al- 
bee device, it ls explained In the spécification, is designed to overcome the 
"side draft" in windmills, "caused by the tendency of the gear wheel on 
the horizontal shaft to cllmb around the gear wheel on the vertical shaft." 
Thé cktims read in this wise: "The combination, with the bell-crank lever, 
J, connected at one end td the sails of the mill and at the other end to a 
rod reaching down towards the ground, of the lever, M, operated by said 
first-named lever and the loose pawl, P, and its actuatlng vane, E, whereby 
the saine opération which throws the stfils out of the wînd will simultane- 
ously unlatch the pawl and leave the mill free to swing on the tower, sub- 
stantially as specifled." The court belowy after quoting from Garretson v. 
Clark, 111 U. S. 120, 14 Sup. Ct. 291, 28 L. Ed. 371, and CMy of Elizabeth v. 
American Nieholson Pavement Co. 97 TJ. S. 126, 24 L. Ed. 1059, touching the 
burdén of proof, said: "I am inclined to the opinion that the Nichols inven- 
tion of'April 26, 1881, relates to anentlre structure. The mills when con- 
structed under this patent being an entirety and unlike other mills, his second 
invention would be an improvement upon the flrst. The Albee device, it 
woUld seem, coul'd only be used in connection with the Nichols mill, and was 
useful only when the mill itSélf was not in opération. It would seem to hâve 
been an advantage in selling the Nichols mill, but to what extent is not 
shown by the évidence. I think the burden of proof in such case should be 
cast upon the infringer. When he unlawfully makes use of an entire thing 
which ls protected by a patent, and adds to that a device which may give 
some additional value to it, he should be âble to show, and should be required 
to show; what added value the superadded device gave to the machine. I 
am of opinion, therefore, that the master erred in holding that the corn- 
plainant could recover oûly nominal damages, and that hé should hâve re- 
ported the net profits, namely, the sum of $5,294.49." In the brief for the 
appellees are cited, in addition to the cases mentioned above, Seabury v. Am 
Ende, 152 V. S. 561, 14 Sup. Ct. 683, 38 1* Ed. 553; Crosby Steam-Gauge & 
Valve Oo. v. Consolidated Safety- Valve Co., 141 U. S. 441, 12 Sup. Ct. 49, 35 
lu Ed. 809; Rubber Co. v. Goodyear, 9 Wall. 788, 19 L. Ed. 566; Holmes v. 
Tniman, 29 U. S. App. 572, 14 G. C'A. 517, 67 Ped. 542; Tuttle v. Claflin, 
22 C C A. 138, 76 Ped. 227; Rose v. Hirsh, 36 O. C. A. 132, 94 Ped. 177; 
MorsB V. Porm Co. (O. C) 39 Ped. 468. In the brief for the appellant: Tilgh- 
man v. Proctor, 125 U. S. 136, 151, 8 Sup. Ct. 894, 31 L. Ed. 664; Dobson 
v. Carpet Co., 114 U. S. 439, 5 Sup. Ct. 945, 29 L. Ed. 177; Blake v. Robert- 
son, 94 V. S. 728, 28 L. Ed. 245; New York v. Ransom, 23 How. 487, 16 L. 
Ed. 515; Phllp v. Nock, 17' Wall. 460* 21 L. Ed. 679; Rude v. Westcott, 130 
U. S. 152, 167, 9 Sup. Ct. 463, 32 L. Ed. 888; Robbins v. Watch Co., 53 U. S. 
App. 406, 27 C. C. A. 21; 81 Ped. 957; Porbush v. Bradford, Ped. Cas. No. 
4,930; The Trémolo Patent; 23 Wall. 518, 23 L. Bdi"97; Hitchcock v. Tre- 
maine, Ped. Cas. No. 6,539; Brady v. Atlantic Works, Ped. O' M o. 1,795; 
Calklns v. Bertrand (C. C.) 8 Ped. 755. 

D. B. Sherwood and Èphraim Banning, for appellant. 
Charles Wheaton, for appellee. 

Before WOODS and GKOSSCUP, Circuit Judges, and BUNN, Dis- 
trict Judge. 
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WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The gênerai rule is clear that in an accounting of profits derived 
from the infringement of a patent the plaintiff has the burden of 
proof, and the infringer is chargeable only with the actual gains 
and advantages derived from the use of the invention. The scope 
of the rule is well defined in Garretson v. Clark, where it is said: 

"When a patent is for an improvement, and not for an entirely new machine 
or contrlvance, the patentée must show in what particulars his improvement 
has added to the usefulness of the machine or contrivance. He must sepa- 
rate its résulta distinctly from those of the other parts, so that the benefits 
derived from it may be distinctly seen and appreciated. The rule on this 
head is aptly stated by Mr. Justice Blatchford in the court below. 'The pat- 
entée,' he says, 'must in every case give évidence tending to separate or ap- 
portion the défendants profits and the patentee's damages between the pat- 
ented feature and the unpatented features, and such évidence must be re- 
liable and tangible, and not conjectural or spéculative; or he must show, by 
equally reliable and satisfactory évidence, that the profits and damages are 
to be calculated on the whole machine, for the reason that the entire value 
of the whole machine, as a marketable article, is properly and legally at- 
tributable to the patented feature.' " 

In Dobson v. Carpet Co., where the infringement was of a design 
for carpets, it was said: 

"This court has, in a séries of décisions, laid down rules as to what are to 
be regarded as 'profits to be accounted for by the défendant,' and what as 
'actual damages,' in suits for the infringement of patents; and no rule has 
been sanctioned which will allow, in the case of a patent for a design for 
ornamental figures created in the weaving of a carpet, or Imprinted on it, 
the entire profit from the manufacture and sale of the carpet, as profits or 
damages, lncluding ail the profits from the carding, spinning, dyeing; and 
weaving, thus regarding the entire profits as due to the figure or pattern, 
unless it is shown by reliable évidence that the entire profit is due to the 
figure or pattern. * * » The same principle Is applicable as in patents 
for inventions. The burden is upon the plaintiff, and if he fails to give the 
necessary évidence, but resorts, instead, to inference and conjecture and 
spéculation, he must fail for want of proof. * • • There is but one safe 
rule, — to require the actual damages or profits to be established by trustwor- 
thy légal proof." 

In Blake v. Robertson the patent was for combinations relating 
to a stone-breaking machine, apparently not less an entirety than 
a windmill, and it was there said: 

"No license fee chargea by the complainant is shown. The burden of proof 
rests upon him. Damages must be proved. They are not to be presumed. 
The complainant made a profit of $40 an inch on the width of the jaws of 
the numerous machines he had sold. But inventions covered by other patents 
were embraced in those machines. It was not shown how much of the profit 
was due to those other patents, nor how much of it was manufacturer's profit. 
The complainant was therefore entitled only to nominal damages." 

To show an exception from the rule or a distinction by which to 
justify the decree in the présent case, the décision in City of Eliza- 
beth v. American Nicholson Pavement Co., 97 U. S. 126, 24 L. Ed. 
1000, is relied upon. The infringement in that case was of the 
Nicholson reissued patent for "a new and improved wooden pave- 
ment," of which, in discussing the question of profits, the court, at 
page 141, 97 U. S., and page 1007, 24 L. Ed., said: 
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''ïïë Nicholson pavement wâBB 1 'empiète thing, consisting pt a certain 
combination of éléments. The défendants used it as such,— the whole of it. 
fi:,,*! * ; Bgually without foupdatio& is the Position taken by the appellahta 
tl^tiPtoÈipaYements, approachingr^reseiablance to that of Nicholson, were 
ojen tb.'tne public, and tnàt the spécifie différence bétween those pavements 
and MchbSbn's wàs small, and that tsberëforé the Nicholson patent was en- 
titled toubiily a small portion of the ptbfit realized. Nicholson's pavement, 
asbefofejsaid, was a complète combination ini ltself; differlng from evëry 
othèr pavement. The parts were so r eorreIated to each other, from bottom 
to top,' r taa't ;; lt reQiiired them ail/ put together as he put them, to maUe the 
complète Whole, and to produce thé dêsîred reèult. The foùhdation impervi- 
ous to iribisture, thé blocks arrangea ïn rows, the narrow strips between them 
for thé proposes designatéd, the filllng bver those strips, cemènted together, 
as showji'by thç patent, were ail règnired. Tliùs Combined and arrangea, 
they màde a nëw thing, like a neW èhemical cbmpound. It was this thing, 
and itiof Snothef, that the people wanted. and reqftred. It was this that the 
appellànts 1 used, and, by iising, made their profit, a^d prevented the appellee 
frbni mSÈiifg it It was not the case of a profit. derived from the construc- 
tion of anbld pavement together wlth a:supëradded profit flërived from add- 
ing theretb an Improvement madeby NieHûlsoh, but of an ëntire profit derived 
from the construction of bis pavement as an entlrety." 

It is possible to see the truth of the holding in that case, but in 
the présent case we are not able to> perceive or to believe that by 
using the Mchols inventions the appellant made the entire profit 
derived from the manufacture and sale of ■, windmills. The second 
patent is only for an attachment, which doubtless may be usefully 
employed, especially in power millsV but ïf left off or removed no 
équivalent ïn its place îs imperativeJ It is not an improvement upon 
the first invention, thoiigh ît may, of course, be used in connection 
therewith. Iike the Albee device* it is an independent improvement, 
which may be used upon any wMdtnill in which there is on the tower 
an annular rack which is "pèrûiitted a slight rotation upon its sup- 
port." Ttiejce can, therefore, be no good reason for sùpposing that 
the profits derived from the manufacture and sale of the mills in 
which that device was employed were ail due to its use. The first 
patent is 'more important, ïû that it shows improvements upon indis- 
pensable parts of a windmill, but it does not in itself , like the Nichol- 
son invention, cohstitute "a complète thing 1 ," certainly not "a new 
thing, like a new chemical compound." On the contrary, windmills 
resembling in gênerai structure and in many essential parts mechan- 
icallyidentical with the Mchols mills had been long in use before 
this patent was applied for. It does not profess to be for an en- 
tire dévicè, 'but for împ^yements ôî^ly, and the^ not gênerai and 
ëôiûpr,eliënsiyé Of ah eritjrlg mil!, but limited to "the method of mount- 
ing,' of which ithë specified purpose is to lessen friction and secure 
a smooth and easy movement of the parts designatéd. The claims 
differ in minor particulars, but no pne or ail of,the five can be re- 
garcled as em^pdying 4 «pmplete windn^Ul, thè'^ntire profit of the 
manufacture and; sale of w,hieh shoulo!,; or could jairly, be attributed 
to the présence" jjif the p^tënted çomb^tipns. ,. 

Thp décrie, r bfïow wilj^e reverse^, aôd the cause remanded, with 
direction' tp giyè à âët^rejç for noininaj , damages 1 ,pnly, unless in îîie 
disdréïïôh bf thé court thère shâllbé another référence for the pur- 
pose of admitting compétent évidence of profits. ' 
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HARACOVIC v. STANDARD OIL CO. 

(Circuit Court, N. D. Illinois, N. D. April 14, 1900.) 

No. 24,796. 

Removal op Causes— Alienage of Plaintif?— Subséquent Natubalizatioj? 
— Bemand. 

tfnder Act 1887, as amended by Act 1888 (25 Stat. 434, § 1), provid- 
ing that actions brought in the state courts, involving more than $2,000, 
between citizens of a state and aliens, raay be removed into the United 
States circuit court, a case so removed on account of the alienage of plain- 
tiff will not be remanded to the state court beeause the plaintiff bas sub- 
sequently become a naturalized citizen of the United States. 

Jas. J. Wooley, for plaintiff. 
A. D. Eddy, for défendant. 

KOHLSAAT, District Judge. At the date of the commencement 
of this suit in the state court plaintiff was an alien, although he had 
declared his intention of becoming a citizen in due form of law. 
The cause was removed on the ground of alienage of plaintiff. Sub- 
séquent to the removal plaintiff has become a naturalized citizen. 
I am of the opinion that the conditions in this case are analogous to 
those wherein subséquent to removal on account of diverse citizen- 
ship the parties so change their domicile that they ail become rési- 
dents of the same state. In the latter class of cases the rule has 
been laid down by the suprême court that, the jurisdiction having 
once vested on ground of diverse citizenship, it will not be subse- 
quently devested by changes occurring in this relation. Morgan's 
Heirs v. Morgan, 2 Wheat. 290, 4 L. Ed. 242; Conolly v. Taylor, 2 
Pet. 556, 7 h. Ed. 518. The case of Houser v. Clayton, 3 Woods, 
273, Fed. Cas. No. 6,739, is a similar case to the one at bar. Whether 
or not the décision in that case in conformity with this opinion 
was obiter, I am of the opinion that the act of 1887 as amended 
by the act of 1888 (25 Stat. 434, § 1) sustains this analogy. The 
cases cited by plaintiff on this motion to remand are those involving 
a change in the subject-matter of the controversy, or in the parties 
themselves, and not in the status of the parties as regards citizen- 
ship. Thèse instances I do not deem analogous to the facts of this 
case. The motion to remand is denied. 



SHELDON et al. v. WABASH R. CO. et al. 

(Circuit Court, N. D. Illinois, N. D. July 6, 1900.) 

No. 25,465. 

1. Carriers — Power of State to Regulate Rates — Interstate Traffic. 

A state has no power by statute to regulate rates upon traffic between 
différent states. 

2. Same — Rights Creatf.d by Interstate Commerce Law. 

There is not, and has never been, any jurisdiction at common law over 
commerce between the siato-, ;md the interstice commerce act créâtes 
105 F.— 50 
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rights and remédies not existing at common law, and whlch the fédéral 
govemment hadsoile power tocreajte., 

& Courts— JDRisDiCTiON— Action Ài^DSR Inte^tAt^ Commerce Law. 

The Jurisdiction pf the fédéral courts. over causes arlsing under th« 
Interstate commerce act la exclusive, àrid no action can be malntalned 
thereon In a state court. .;>;■■; 

4 Same— Jurisdictional Questions. 

The question of wairt of juridiction ta always open for détermination, 
eyen though there may be In the case prior rullngs of the saine or another 
Judge sustalning the jurisdlctiori. ';'■' 
S. KEifof AJ. of Causes— Want of JuSïsDiCTibïr in State Court. 

A.sÇate court havlng no jurlsdîç^ïô^ «if an action to enforce rights given 
s^ëly'ïy the Interstate commercé ,'Iawi a fédéral court acqulres no juris- 
dfction of such action by Its removaï. 

On Demurrer for Want of Jurisdiction. 

DefreeB, Brace & Ritter, for complainants, 

Shope, Mathis & Barrett and Ullman & Hacker, for défendants. 

KOHÏiSAAT, District Judge f: This is a" suit aommenced in the 
state cpurt, and remdvçd by defenjïjEints to this court, in which com- 
piainants seek a mandàtory in juhçtipn compélling défendants to 
cease the enforcemënt' of, certain alleged unjust discriminations 
against coœplainants in the matter of rates of fréigirt on car-load 
shipinents between New York and Chicago. The sole question pre- 
sented by. counsel on the argument pf' the demurrérs herein is that 
of the jurisdiction of the state court to entertain this proceeding. 
From the briefs and arguments of counsel I am of the opinion that 
the following propositions of law are sustained by the àuthorities, 
and are controlling in the décision of this question : 

1. Tiat the atàtutes of Illinois relied upon in, the bill are void so 
far as they .attempt to regulate rates upon traîne between différent 
states, .;• ' '''ï ;i ' ' |i ',' 

2. That there is not hpw, and neyer has been, any jurisdiction 
at common law over commerce between the stàtés. 

8. That th^ interstatë .cpinmerce aet créâtes rights and remédies 
not existihg at commbri;iaw, and tipn^titutes, législation solely within 
the power o^ the fédéral gpvernment. , 

4. That tbe jurisdictioà of the fédéral courts over causes arising 
under the intestate commerce act is, exclusive, and no action can 
be maintainèd in the state courts theceon. 

5. That the question of lack of jurisdiction presented hère is al- 
ways open for détermination, even though there may be in the case 
prior rulings of the same or another judge sustaining the jurisdiction. 

The bill will therefore be dismissed for want of jurisdiction in the 
state court to entertain it 
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FRASER v. BARRIE et al. 

(Circuit Court, N. D. Illinois, N. D. October 10, 1900.) 

No. 25,649. 

Copyright — Dramatic Compositions — Jurisdiction of Suit to Enjoin In- 
fringement. 

Rev. St § 4966, as amended by Aet Jan. 6, 1897 (29 Stat. 481), does not 
authorize a suit to enjoin the unauthorized performance of a copyrighted 
dramatic or musical composition to be brought in any district in which the 
défendant roay be found, but merely confers the right upon the cirruit 
court of any such district to enforce, dissolve, or modify an injunction 
which has been issued in the original suit, which must be in the district 
of his résidence. 

In Equity. On objection to jurisdiction. 

M. B. Powers, for complainant. 
Kubens, Dupuy & Fisher, for défendants. 

KOHLSAAT, District Judge. This is a bill for injunction brought 
under section 4966 of the Bevised Statutes, as amended in 1897. 
Neither of the défendants résides in this district, and défendant 
Frohman enters a spécial appearance questioning the jurisdiction of 
the court on this ground. Complainant insists that section 4966, as 
amended, modifies the act of August 13, 1888, touching the district 
in which défendant may be sued, and enables suit under said section 
to be brought in any district in which the défendant may be found. 
Upon a careful reading of said section, I am unable to concur in this 
construction, but am of the opinion that the amendment of 1897 
simply confers upon courts other than those issuing the injunction 
the power to consider, enforce, and modify the same, and does not 
alter the pre-existing requirement that original jurisdiction in such 
cases vests only in the fédéral court of the district in which the de- 
fendant résides. The bill is dismissed for want of jurisdiction. 



CLARK et al. v. NATIONAL LINSEED OIL CO. 
(Circuit Court of Appeals, Seventh Circuit. January 2, 1901.) 

No. 71a 

1 Corporations— Appointment of Receiter— Suit by Minority Stockhold- 
ers. 

That a corporation has lost or disposed of the greater part of its prop- 
erty, and permanently abandoned its business, is not alone ground for the 
appointment of a receiver for its remaining assets on application of minor- 
ity stockholders, but it must be shown in addition that its officers hâve 
been guilty of mismanagement of its affairs, which renders a receivership 
necessary to préserve the property for its creditors and stockholders, and 
for that purpose gênerai averments of négligence and misconduct on the 
part of the officers are not sufficient, nor is the mère belief of affiants 
that frauds hâve been committed. 

2. Same— Sufficienct of Showing. 

A bill flled by stockholders owning but 3 per cent, of the stock of a 
corporation, making gênerai charges of fraud and misconduct against its 
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offlcers, and verifled as to the incrlminating part of such charges only on 
information and belief, Js InsuflBcient,, treated as an affldavit, to warrant 
the appointaient of à rèceiver 't or ihe corporation against the wishes 
of the other stoekhpldersi, and a- speciiiç déniai of the alleged misconduct 
In the answer, which ls positivety verifled by one having knowledge of the 
facts; and especially where tbeureàl purpose of the bill ls to secure 
the appointaient of a recelver who wlll brlng sults against the officers and 
directors in the name and at the expense of the corporation, where com- 
plalnants, as individuals, hâve a remedy , by suit in their own names to 
Tecbver for the lossés they ntay hâve sustained through th« frauds and 
'Mèconductof the offlcers. 

Agoièâl from the Circuit Court of the United States for the North- 
ern J^vision pf the Northern pistrict gif Illinois. 

The Mil ls on behalf of appellants, owners of forty-six hundred shares of 
the capital stock of the appellee — the total issue being one hundred and 
elghty thousand shares— and ail other stockholders of the appellee joiuing 
thereln. No other stockholders hâve, however, joined^ Its object ls to wind 
up the company, and appoint a receiyer. It avers, in substance, that upon 
the organizatlon of the company 1 lai 1890 it becàme the owùer of over forty 
linseed mills situated In various parts of the United States, worth five mil- 
lions oC dollars; ànd othè» propèrty I to thejamount of two million dollars, 
besides a valuable trade and good wlll;; but that despite this valuable prop- 
erty,, the company was not successful, and was so negligently and badly 
manàged, ny its offlcers, that, by the year 1898, its assets had been almost 
èntirely dfesïpated. 
The bill,i ithen»; coming , to particulars, procëeds as follows: 
"That In the year 1895 the said Alexander Euston, being président of the 
défendant company, entered into «spéculation in the shares of stock of the 
said company wherein he undertook» together : ,with one Edgar T. Wells and 
thè Londbn' Sharp & Debéntùre' Company bf London, England, to enter into 
a contràct for the purchase 1 of Shares ôf stock of the said coiripany, and 
that in pursuance of the said contràct some six thousand of the said shares 
of stock werp actually purchased at a priée of about tbirty dollars per sharç; 
but tfie mMkIét prfce of ;.the said. stock soon bégan to décline and thereupon, 
after iibë proèe of said stock had sd declinéd, said Euston, on to wit, about 
thé 24th -wy-'ot July, 1895, with tfae knowledge and consent of the said 
MeCulloh and other Directors, (but as your. îorators are advised and believe 
without the knowledge pf ail the I)jrectorsj)caused the said contràct to be 
assumed by the company as its own obligation, and thereupon the company, 
acting through the said Euston and the said Directors, pald to the said 
Euston about twenty thousand dollars ($20,000.) to reimburse said Euston 
for margins which had been put up by him on account of said purchase, 
and in the saine way the said company spledged certain' ot its securities to 
secure any loss that might resuit from said spéculative deal; and your 
orators allège Upon information and 'beliéf that at the tlme of this trans- 
action the said Euston and the said Dirçctors knew that the said contràct 
was not an advantageous contràct, and that they acted thereln with the sole 
end In view of^assisting the said Euston to shift upon the company the lia- 
bility and probable loss under the said contràct; your orators further show 
that the priçe of said shares. fo purchased did décline , and that the said 
stock was fl,è, a îly ! sbld ont at an atjdltibnal , loss to the company of about 
one hundred 'jpflà, . jblrteën . thousand dollars , ($113,000.) whi@6 said Euston and 
sala' Directors âftérwàrds, -,f$,'. wit, in the year, 1895, caùsèd to be pald out of 
the monies bf jth^.',sald çbmpany contrary ]tb làw and, good ïnorals, a trans- 
action èntirely fbreign, to' the business of ttie cbmpany, and one which, as 
your orators charge, rendered the said Euston and the. said Directors per- 
sonaïly liable' tb"t)jè sai^,çdnipàny and its stockholders for the full sum so 
palfl out of the company*s funds. And r your orators aver that such of the 
then Directors of the company as tobk np part In the said transactions, 
whose names your orators are unable to spéçify, did sùbséduently fully ratify 
and acquiesce in the said transactions; and that for several years past the 
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said transactions lave been fully known, ratified and acquieseed ta by ail 
of those who then constituted tlie Board of Dlrectors. 

"And your orators aver that the foregoing transactions were carried on 
secretly and entirely without the knowledge or consent of your oritors, and 
hâve only lately corne to the hearing or knowledge of any of them, to-wit, 
on or about the month of October, 1898, nor could your orators by the exer- 
cise of reasonable diligence on their part hâve gained earlier knowledge 
thereof." 

"And your orators show that in the spring and summer of 1898, and prior 
to August, 1898, the said Euston, acting with the knowledge and consent of 
a majority of the directors, and in the name of the Company, but without 
the knowledge or consent of any of your orators, entered heavily into spécu- 
lation in flaxseed on the Board of Trade in Chicago and at other places, 
buying hundreds of thousands of bushels of flaxseed in excess of the then 
présent or possible future needs of the Company in the pursuance of its 
legitimate business, borrowing sums amounting to hundreds of thousands of 
dollars to carry on such spéculation and executing the company's notes there- 
for, the exact amounts not being to your orators known; which said sums 
of money were deposited as margins in the purchase of flaxseed for future 
delivery at various times. 

"Your orators state upon information and belief that said Euston sought 
by the purchase, upon margins, of thèse vast amounts of flaxseed with the 
money so as aforesaid borrowed, on the company's crédit, to control the 
market by creating what is termed a 'corner' in flaxseed; and your orators 
aver that the said transactions in the flaxseed market, so carried on by said 
Euston with the funds of said Company did cause a large temporary advance 
In the price of flaxseed but that owing to the inability of said Euston to 
any longer borrow money on the company's crédit, he failed to bring about 
such a 'corner' or to uphold said advanced market priées, but the same 
rapidly declined from natural causes; in order to meet maturing obligations 
the company was then obligea to sell at a sacrifice the flaxseed which it 
had purchased at high priées caused by such purehases in said attempt to 
'corner' the market; and that the net resuit was a loss to the company in 
said transactions of about flve hundred thousand dollars, the exact amount 
not being known to your orators. 

"Your orators aver that such use of the company's funds by said Euston 
and said directors was unauthorized and illégal and that the appropriation 
by them of the company's funds to pay lossés incurred in such illégal spécu- 
lations was contrary to law and good morals, and thereby said Euston and 
said directors became liable to repay the amount of such losses to the com- 
pany, for the benefit of your orators and the other stockholders of said com- 
pany. 

"Your orators further show, on information and belief, that other losses 
of large amounts were incurred and paid out of the company's funds by 
said Euston and said directors in other previous spéculations, similar to those 
specifically referred to as aforesaid, whereby other large sums of money of 
said company were lost, the amounts of which losses and the exact dates at. 
which they were incurred your orators are unable to state." 

"Your orators further show that by reason of the matters above set forth 
and by reason of various other négligence and mismanagement of the oflî- 
cers and directors, the said corporation ceased in the year 1891 to make any 
profits or déclare any dividends, and as a matter of fâct, no dividends bave 
been declared by said company since the year 1891, except a certain false 
and fictitious dividend declared in the year 1805 as hereinafter set forth. 
That is to say, that during the year 1895 said Euston and the directors, 
fearing that the stockholders of said company would become dissatisfied by 
reason of the failure to déclare dividends, secretly caused a resolution to be 
adopted by ail the directors of said corporation, as follows, on to-wit the 
21st day of August, 1895: 'Whereas the properties owned by this company 
hâve largely increased in value since they were purchased by reason of valu- 
ble and permanent improvements, and the natural and reasonable increase 
in value of the real estate during the past eight years, therefore be it re- 
solved that the amount of plant account be increased to eighteen million 
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dollars ($18,000,000) mclnding the permanent improvements màdë to tins date,' 
and thereupon caused thë followirig ëntry to be made tipon the auditor's 
Jotiriial of said eompairy, viz: 

'"Plant account Pr, to Earnings, for amount of valuation of the proper- 
ties bf the Company, representing inçreased value on the original basis, cov- 
eriûg^period of eight years, sincé 1887, as per resolution of the Board of 
Directors, adopted August 27, 1895, $1,122,359.28.' 

"And; thereupon said Directors caused a dividend of one per cent, to-wit, 
of orne dollar on each share of $100.00 to be declared and paid to the stock- 
holders of said eompany; but your orators show as a matter of fact said 
résolution and the récitals thereof were wholly false, and that said plants 
and properties had not inçreased In value, but on the contrary, since the 
year 1^6 and up to and includlng the year 1895, said plants and properties 
had enonnously decreased in value, and large numbers of said plants and 
propertiest had been allowed to fall into disuse and had become dismantled 
and wastefl and practically worthless to said eompany, so that as a matter 
of fact said Plant and Property Account should hâve been diminished by many 
millions of dollars at the time when it was fictitiously inçreased as above 
set forth and that the said dividend of one per cent was not paid out of 
any profits of the said corporation but was in fact paid out of the capital. 
thereby seriously crippling the resouxees of the eompany and impairing the 
practical opération of its business. 

"And your orators aver that the above mentioned facts were entirel'y un- 
known to; your orators at the time said action was taken, and hâve only 
lately corne to the ears of your orators, or any ofc them, to-wit, on or about 
the montb of October, 1898, nor could your orators, by the exercise of rea- 
sonable diligence on their part hâve galned earller knowledge thereof." 

It ls further averred that In September, 1898, the affaire of the eompany 
being then in a desperate condition, thé majorlty of the stockholders, at 
the Inducement of the directors of thé eompany, deposited their stock with 
the Central ï^ilst Company, bf New York, in a trust for a certain reorgan- 
lzatlon committëe; that thts stock was deposited under an agreement by the 
terms Of which the committëe was to formulate a plan for a reorganization, 
submitting the same to the stockholders for their approval; that no plan 
has ever been formulated by the committëe or sùbmitted to the stockholders; 
but that Instead thereof the committëe permltted the directors, in December, 
1898, to sell and transfer practlcaHy ail the assets of the eompany to a new 
corporation called the American Linseed Company for an inadéquate considér- 
ation; that the Centrai Trust Company refuses to return the said stock to 
its owners, and thât this action on the part of the Central Trust Company 
was taken by collusion with Euston and the directors for the purpose of 
prëventing any proceedlngs by the stockholders, on account of any of their 
acts of misconduct. 

It is further averred that since the said transfer the appellee has per- 
manently ceased to carry on its business, and its directors hâve permanently 
ceased to hold meetings, but that other monéys are still left in the hands 
of Thomas 6. McCulloh, one of the directors of the eompany, and one of 
the parties who partlclpated In the management of the eompany, and the 
vàrious acts of misconduct; that the directors hâve ref used to prosecute the 
eompany's claims against Euston and themselves for their Personal liability 
on account of the acts of misconduct, and a recel ver ls asked to take posses- 
sion of the assets of the eompany, includlng this claim against the directors, 
and to administer the same, proceeding tb wind up the affalrs of the eom- 
pany, and distribute its assets among those entitled thereto. 

The, bill is sWorn to by each of the appellants, the jurât in each case 
reading substantially as follows: "That he" (the affiant) "has read the Bill 
of Complaint and khbws the contents thereof , and that the allégations therein 
made are true, except as to such allégations as are therein sàid to be upon 
information and belief, and that as to such allégations he believes them to 
be true." 

The ahswer, in effect, dénies that the directors, at any time, acted in bad 
faith, or in excess of their powerSj or used their control over the property 
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for any improper purpose, or for the furtherance or carrying on of any secret 
or spéculative transactions in oil or flaxseed, or in stocks or bonds, either 
on the Board of Trade in the City of Chicago or elsewhere. It is denied 
that the directors ever made secret spéculative contracta for the purchase or 
intended purchase, or sale of flaxseed with the funds of the company, or that 
any spéculative deals whatever in flaxseed were made. It is denied that, 
by reason of any of the acts set out in the bill, the appellee lost any sum 
of money or failed to make any profits, or déclare any dividends, except in 
the ordinary and legitimate conduct of the business, or that the said appellee 
was ever engagea directly or indirectly, or that any of its funds or crédit 
hâve ever been used, in any attempt to corner flaxseed, on the Board of 
Trade in the City of Chicago or elsewhere. 

Respecting the alleged loss in the year 1898 on flaxseed, the answer states 
that the appellee bought upwards of two million bushels of said seed for 
future delivery as its manufacturing necessities required; that such amount 
was much Iess than thèse manufacturing necessities; and that, owing to 
causes set forth in détail, none of which were fraudulent or négligent, or in 
the nature of spéculation, or unfair toward the company, the appellee was 
unable to take the flaxseed, and pay for the same as agreed upon, and that. 
by reason thereof, lost about twenty cents per bushel on the two million 
bushels of flaxseed. 

Respecting the dividend of one per cent, declared in 1895, the answer avers 
that the said dividend was paid out of the surplus over and above its capital 
stock, after the charging off of certain purchases, and that such dividend 
was ratified by every stockholder of the appellee by aceepting the same, no 
stockholder having ever offered to return the sum. 

Respecting the purchase of the stock on account of the contract made in 
the name of Buston wlth the London Share & Debenture Company, it is 
averred in the answer that said purchase was made by resolution July 24th, 
1895, and that ail the stockholders since that time hâve had opportunity to 
ascertain, by inspection of the record books, the fact of said purchase; that 
the purchase was in good faith for the sole and only purpose of aiding the 
appellee in borrowing money on ten year unsecured bonds, so that it might 
retire its short time paper, thus greatly benefiting the appellee, and that the 
directors, in good faith, believed, and were advised that they had the légal 
right to make such contract; it is denied that such contract was brought 
about by false représentation of Euston, or any one else, or that the stock 
so purchased diminished in value, on account of any fraudulent or unlawful 
act by said Buston; but, it is averred, that no circumstance was known at 
the time which lndicated that said contract would cause a loss to anybody. 

The answer in détail states the business causes leading to the failure, and 
the litigation ensuing, as well as the steps taken to reorganize, and the sale 
to the new company. 

The answer is sworn to by Thomas G. McCulloh, vice-presldent of the ap- 
pellee. The jurât reads that the afflant "knows the contents thereof and 
that the same is true in substance and in fact." 

The report of a certain committee, unsworn to, is submitted with the bill, 
and the report of another committee, also unsworn to, together with affi- 
davits in support of the answer, are submitted witli the answer. 

Upon the bill and answer and affidavits flled, as thus substantially stated, 
the motion for a receiver was originally denied. Thereupon a motion was 
made to set aside the order of déniai, and this motion was overruled, and 
the bill dismissed. 

It was stated at bar, upon the hearing, that no error to the order, on ac- 
count of the dismissal of the bill, would be insisted upon. 

The contention of the appellants, on the motion for the appointment of a 
receiver, was based upon the two following propositions, as stated by their 
counsel: 

I. — "The National Linseed Oil Company has sold ail its tangible property 
and permanently abaridoned the business for which it was incorporated. Its 
remaining assets therefore constitute a trust fund to be distributed among 
the stockholders and creditors. But the offlcers and directors now in con- 
trol are not proper persons to perform that office by reason of various acts 
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of misconduot, past and présent, and coflsetftiently the court shôuld undertaké 
the office by appointing a receiver. 

II.. "The Central Trust Oompany unlawfully holds a majority of the stock 
of the National Unseed OlUOompany; : Ttoe entire control of the Oompany 
1s tiras In the hands: of those who hâve no right to that control. The right- 
ful owners of thè stock hâve no practféal remedy against the Central Trust 
Company. The only tneans of effectively and lmmediafely gettirig the control 
of the Oompany ont of the hands of those not entltied thereto hnd Into some 
lawful;hftnds, 1s to hâve the court itsëlf take possession, on the pétition of 
thèse stoçkholders, who'fepïesent in .this BUit the whole hody of the stoçk- 
holders." 

Martin hT, Baldwin, for appellânts. 
H. S; Stone, for appellee. 

BefowrJWOODS and GROSSCUP, Circuit Judges, and SEAMAN, 
District Judge. 

After the foregoing statement of the case, GROSSOUP, Circuit 
Judge, delivered the opinion of the court, as follows: 

Thè proceedings below were irregular, and possibly présent no 
question for, reyiew. Àt most we can consider the appeal as upon 
a final hearing below upon bill, answer and affîdavits; this is, prop- 
erly, the effect of the waiver of the technical error embraced in the 
dismissal. p 

The effect of appointing a receiver over a corporation is to take 
the property out of the control of its offlcers, to whom it has been 
entrusted by its stoçkholders. Courts proceed with extrême cau- 
tion in thé exercise of so summary a power; and this is true, not 
only in çâsèà where the jurisdiction of the court is invoked upon 
gênerai equity powers, but, also, where such powers hâve been ex- 
tended by législation with référence to the winding up of a corpora- 
tion. Cessation of business, alone, does not make a fit case for 
the appointmëiit of a receiver of the remaining assets of the Com- 
pany; it must be shown, in addition, that the offlcers hâve been 
guilty of mismanagemènt of its affairs, or that there exista some 
need to préserve the property, thrdugh a receivership, for the benefit 
of the creditors and stoçkholders. High, Rec. (3d Ed.) 292. 

Applying tjiepe rules to the first proposition upon which the mo- 
tion for a receivership is pressed— that the: appellee has abandoned 
its business-^ will be seen that the Order Of the court below is jus- 
tified. The \\$$, pf the eompany's property, and its fàilure to con- 
tinue doing jbîisiness, independentry of any causal mismanagemènt 
by its offlcers» ds not ground sufficient for the appointment of a 
receiver; nor will a gênerai averment of négligence and bad man- 
agement on pie part of its offlcers make good such insufficiençy ; 
nor will thè mère beliefbf afflants that great frauds hâve been com- 
mitted be sufficient, when it is not clearly shown in what the frauds 
consist. 

Coming, then, to the averment of spécifie misdeeds, we greatly 
dptibt if the heUriiig is not to be treatèd as upon bill ancjl answer alone, 
in' which eVenf/ the answer constituting a complète déniai, there is no 
ground left for the appointaient of a receiver* , But, in our opinion, 
the same resuit follows, if we treat the bill as^the affldavit of the 
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five appellants, and the answer as a contra affidavit upon the part 
of but one affiant. The question is not whether flve hâve sworn 
against one, but whether the affidavit of the flve, upon the points in 
dispute, is so convincing, that the court below ought to hâve been 
persuaded of its truthfulness. 

Paragraph VUE. of the bill, in substance, charges that Euston 
entered into a contract with the London Share & Debenture Com- 
pany for the purchase of six thousand shares of its stock at about 
thirty dollars per share; that the market price of such stock soon 
began to décline; and that, after such décline, Euston, with the 
consent of some of the directors, caused the contract to be assumed 
by the appellee as its own obligation, reimbursing Euston for the 
margins put up by him on account of the purchase; and resulting, 
in the end, in a loss to the appellee of one hundred and thirteen 
thousand dollars. The answer admits thèse facts, but avers, in sub- 
stance, that the purchase was made originally, by direction of the 
directors, in the name of Euston, but for the benefit of the appellee, 
so as to secure the retirement of certain short time paper. On tins 
state of the proof no misconduct is, with anything like certainty, 
shown. It is true that the transaction is denominated a spéculation, 
but the court does not accept names; it must look to facts, as to such 
averment. It is true, also, that the bill avers that the contract was 
not an advantageous one, and that Euston, and those joining him, 
acted therein with the sole end in view of assisting Euston to shift 
upon the company the liability and the loss the purchase had entailed ; 
but the averment is not made upon the knowledge of the afflants, 
but only upon their information and belief. 

Paragraph X, in substance, charges that Euston, with the knowl- 
edge and consent of a majority of the directors, bought, upon the 
Board of Trade, many thousand bushels of flaxseed, in excess of the 
then needs of the appellee, borrowing therefor, to margin said pur- 
chases, sums amounting to many thousands of dollars. The answer 
avers that the purchase was upwards of two millions of bushels ; that 
it was much less than appellee's then manufacturing requirement; 
and that, owing to intervening flnancial difliculties, alone, the appel 
lee was unable to take the flaxseed, whereby the loss occurred. No 
effort is made, on the part of the bill, to show the appellee's manu- 
facturing need, in the way of flaxseed supply; nor, indeed, any of 
the particulars of the transaction, presumably accessible, through 
the books of the company. Such gênerai averment, respecting a 
business transaction that should be put in évidence in détail, if at 
ail, as also the gênerai averment that the deal was in the nature of 
a spéculation, are, to say the least, unsatisfactory. As a gênerai 
charge in a pleading they are probably sufflcient, for there the re- 
quirement is the ultimate fact; but as parts of an affidavit they vio- 
late the requirement that, in the matter of évidence, the court must 
hâve, not the ultimate, but the primary facts. The additional aver- 
ment that Euston's motive was to corner the market, to his own 
Personal advantage, is only upon information and belief. 

The contention respecting the improper déclaration of a dividend 
is left, as to the primary facts, equally obscure; except that, whether 
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the dividend was prôpër or impropeVthe appellants hâve shared in 
its fruit, and are offerïng to maké no return. 

Thëse strictures upon/ the biïï, as an affidavit, would bé> cogent, 
had ail the stockholders, or à large proportion of them joined the 
appellants in their attack upon the président and directors; but 
thëy àrè still more cogent, when itis borne in mind that ninety-seven 
per cent, of the stockholders refuse such an alliance. Is it not 
probable that the ninety-seven knew, as well as the three, the détails 
of thèse transactions? Is it probable that they would acquiesce in 
the misconduct alleged— misconduct so hàrmful to their interests? 
Under circumstances like thesëj there should be the clearest and 
most conViacing présentation, in the affidavit, of the facts— each ma- 
terial orie within the personal knowledge of the witness— to justify 
the court in disregarding the judgment of the ninety-seven, in an ef- 
fort to meet the wishes of the three. 

The purpose nnderlying thé bill is plàin. It is to get control, 
through à receivership, of the appèllee's alleged right of action 
against the directors, so that such suit can be prosecûted in the name 
of the appellee, and at its expense. It is admitted that the appel- 
lants, as individual stockholders, hâve already a remedy against the 
directors for whatever loss they hâve suffered through the supposed 
frauds ânè: misconduct; but the court is asked, preliminary to such 
suit, and as a préparation for it, to transfer the control of the cor- 
poration fipom the accused to the accuser, together with the corpora- 
tion^ cash assets available for the sinews of war. The court is, in 
effect, asked to prejudge the dontest, and upon the bill as an affida- 
vit, to give to the appellants the substantial fruits of victory, be- 
fore the realcontest has begun. We are not satisfled that there is 
a sufficient showing for so important an order. 

The order of the court below will be afflrmed. 



CLEVELAND TEL. CO. v. STONE et al. 

(Circuit Court, N. D. Illinois, N. D. October 10, 1900.) 

No. 25,665. 

1. Exchanges — Right of Proferty in Qbotations — Protection bt Injunc- 
tion. 

There exists in the board of trade of the city of Chicago a right of 
nroperty in the quotations made upon the transactions of its exchange un- 
til the same are made over to the public, and it is within the powers of 
the board to convey such right by contract to a third person who is enti- 
tled to protection in the enjoyment of the same before publication by in- 
Junction against the unauthorized publishlng or dlstributing of such quo- 
tations by others. 

8. Parties in Equity— Nonjoinder of Formai, Parties— Fédéral Courts. 
A fédéral court will not requlre the Joinder of one who is a proper, 
but not an indispensable, party, when such joinder would defeat its juris- 
diction. 

In Equity. On motion for preliminary injunction and on demur- 
rer to bill. 
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Henry S. Bobbins, for complainant. 

Kerr & Fullen and Bulkley, Gray & More, for défendants. 

KOHLSAAT, District Judge. This is a suit brought by complain- 
ant, a corporation of West Virginia, for the purpose of obtaining 
both a temporary and permanent injunction against défendants, pro- 
hibiting the latter from obtaining, receiving, selling, or distributing 
quotations of the Chicago Board of Trade; the complainant claim- 
ing right thereto by virtue of its contract with the said board of 
trade set forth in the bill. The cause now coming on to be heard 
before me on application for a preliminary injunction upon bill 
and affidavits and arguments of counsel, and also upon demurrer 
to the bill, and the same having been duly considered, I am of the 
opinion : 

1. That there exists in the board of trade of the city of Chicago 
a right of property in the quotations made upon the transactions 
of its exchange until the same are made over to the public. 

2. That there is no such dedication to public use shown herein 
as will serve to defeat or terminate such property right in the 
party entitled thereto. 

3. That it was within the powers of said board of trade to con- 
vey to complainant the property right in said quotations in the 
manner set out in its contract with complainant, and that com- 
plainant acquired good title to the same by said contract as against 
thèse défendants. 

4. That défendants hâve appropriated and used, and are appro- 
priating and using, said quotations before publication thereof, 
wrongfully, and contrary to law, and in violation of complainant's 
rights. 

I deem this latter flnding satisfactorily established by the proofs 
submitted by complainant, corroborated by the shuffling evasiveness 
of the affidavits presented by défendants. There is indubitable 
proof that défendants hâve entered into a scheme to defraud some 
one out of a valuable property right. While the board of trade 
of Chicago has an interest in the subject-matter of this suit, and 
would be a proper party, yet, following the trend of précèdent in 
the fédéral courts based upon equity rule 47, the court will not re- 
quire the board of trade to be joined as complainant herein, as such 
joinder would oust the jurisdiction of this court, and the rights of 
the parties now before it can be fully determined in this proceeding 
without préjudice to the rights of said board. Granting that the 
right to thèse quotations is a property right, then it cannot be de- 
nied that complainant is greatly damaged by the broadcast scatter- 
ing of thèse quotations by purloiners, who, by reason of having to 
pay nothing for thèse quotations so stealthily obtained by them, 
can obviously render complainant's right of property, acquired by 
the payment of two dollars per subscriber to the board of trade, 
valueless. I am therefore of the opinion that a temporary injunc- 
tion should issue as prayed, and complainant's counsel may prépare 
an order accordingly. The demurrer to the bill is overruled. 
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WENGER et àL ▼. CHICAGO & B. R. CO. 

(Circuit Court, N. D. Illinois, N. D. July 6, 1800.J 

No. 24,182. 

L RaTOBOADS— REORGÀHIZATIOPÎ— LlABILITY FOK CLAIMS AGAINST OLD COMPANY. 

Thé bolder of an unliquidated claim against a railroad company will be 
held barred by lâches from the rlght to charge a reorganized company suc- 
ceedlng to the property with liability thereon, on the gnwmd that lt issued 
bonds and stock to stoekholders of the old company, where, with ample 
opportùnity, he neglected to assert such daim against the new company 
until afier the transaction had been completed and the bonds and stock 
delivered. 
tk 8ame— Suit to Chakge New Company— Parties. 

A suit cannot be malntained against a reorganized railroad company 
to charge lt with liability for a claim against the old company on the 
ground that lt issued bonds and stock to stoekholders of the old company 
withput jolning such stoekholders. 

In Equity. On demurrer to bill. 

John 0. McShane, for complainants. 
Johnson, Stirlen & King, for défendant. 

KOHLSAAT, District Judge. This matter cornes on before me 
to be heard upon demurrer to the bill of complaint, which bill allèges, 
in substance, that Wenger was, on the lOth day of June, 1888, in- 
jured while riding as a passenger on a train of the Chicago & At- 
lantic Railway Company; that on April 29, 1889, he filed his décla- 
ration against said company in the superior court of this county; 
that on May 7, 1889, said company entered its appearance in said 
suit, and filed its plea to said déclaration; that prior to the said 
injury to Wenger certain mortgages on the property of said com- 
pany were in existence; that foreclosure proceedings had been com- 
menced prior to the institution of said suit by Wenger, in which 
foreclosure proceedings decrees had been entered on January 29, 
1888, January 29, 1889, and February 20, 1889, ordering the sale of 
said property in satisfaction of said mortgages; that under and by 
virtue of said decrees public sale by the master, appointed com- 
missioner for such purpose, of said property, was made on August 
12, 1890, which sale was duly confirmed; that the persons pur- 
chasing at said sale were trustées under a reorganization agreement, 
and represented certain of the owners of said mortgage indebted- 
ness and of the* «capital stock of said Chicago & Atlantic Eailroad 
Company; that in and by said reorganization agreement the said 
purchasers bf said property should convey the property so purchased 
to a new railroad corporation, to be organized pursuant to law; 
that certain of the capital stock and bonds of such new corporation 
should be used in paying certain creditors of said Chicago & Atlan- 
tic Eailway 'Company, and should be exchanged for certain debts 
and stock Of said latter company; that in pursuance of said re- 
organization agreement the défendant corporation, Chicago & Erïe 
Railroad Company, was duly organized, and certain of its bonds and 
stock exchanged for certain of the debts and stock of said Chicago 
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6 Atlantic Eailway Company; tliat no provision was made in said 
reorganization agreement, or in the distribution of said stock and 
bonds of défendant company, for the payment of the claim of Wen- 
ger on account of his said injury; that subsequently, and on Octo- 
ber 4, 1893, the aforesaid suit of said Wenger came on for trial, 
and resulted in a verdict and judgment in favor of said Wenger 
for $25,000; that subsequently the other complainant, by assign- 
aient duly made, acquired an interest in said judgment; and that 
by reason of the premises complainants are entitled to hâve their 
said judgment paid by défendant corporation. The theory upon 
which complainants proceed is that défendant corporation took the 
property of the Chicago & Atlantic Eailway Company subject to 
ail claims against the latter company of every kind, nature, and 
description ; that the sales under foreclosure decrees above set f orth 
were simply formai, and are no protection to the purchasers; that 
défendant knew, or was bound to know, of complainants' claim, and 
to make provision for the payment of the same, when taking over 
the property aforesaid. It does not appear from the bill that any 
attempt whatever was made to make défendant a party to said 
damage suit, or to inform any officer of défendant of the pendency 
of said suit. In fact, it appears from the bill and exhibits that 
the Chicago & Atlantic Eailway Company was practically out of 
existence at the time the judgment in question was recovered by 
Wenger. It at niost had but a technical existence. It does not 
appear that any steps were taken to présent Wenger's claim in any 
manner, either to the reorganization committee or to the new cor- 
poration. The bill herein was not filed until June 3, 1896. At this 
time the reorganization in question had long been completed, and 
the securities of défendant corporation distributed in accordancc 
with the terms thereof, so far as the bill discloses. Certainly, un- 
der the conditions thus shown, it would require the présentation 
of very strong excuses to avoid the fact of lâches appearing on the 
face of the bill. Under the authority of Eailroad Co. v. Howard, 

7 Wall. 392, 19 L. Ed. 117, complainants possibly niight hâve in 
tervened pending the carrying out of the reorganization scheme, and 
obtained relief; but, even in that case it was only the property 
which was to be received by the stockholders of the old company 
which was declared subject to the rights of a gênerai creditor, and 
that property was sequestered before it had been distributed. Un- 
der the theory of that case the old stockholders who received the 
stock and bonds of the new company in exchange for their stock 
in the old are the ones interested. Thèse stockholders are not 
made parties hère. Without, therefore, determining whether or 
not the claim for personal injuries sued on by Wenger was, at the 
date of the consummation of the reorganization scheme, such a claim 
as would constitute an équitable lien against the property of the 
Chicago & Atlantic Eailway Company, the demurrers herein will 
be sustained — First, on the ground of lâches; and second, for want 
of proper parties. The bill is dismissed for want of equity. 
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DE ROUX v. GIRARD et al. 

(Circuit Court, E. D. Pennsylvania. January 16, 1901.) 

No. 55. 

1. MOBTGAGES — ïfBAUD— CONFIDENTIAL RELATIONS. 

Several of the owners of certain timber and coal lands In common, one 
of whom was an attorriey, agreed & a division of the timber Iand and a 
Bcheme for the management of the coal lands; but the other owners in 
common commenced suit against them to set the agreement aside, and 
a settlement was made, and the timber land was conveyed to two of the 
objectïng owners, who gave a mortgage on the timber lands and on 
thêir lnterest in the coal lands to the other owners to secure the entire 
purehase money. The attorney at the time of the exécution of the mort- 
gage represented ail the tenants in a, certain litigation over the coal lands, 
but was not shown to be the attorney of the mortgagors in other re- 
spects. The mortgage was personàlly acknowledged by one of the mort- 
gagors, and the certiflcate recited thàt she was informed of the contents 
therèof. The objection that the coal lands were incladed in the mortgage 
was not raised in a contested foreciosure suit Held not sufficient évi- 
dence of the confidential relation of attorney, and the fraudulent inser- 
tion of the coal lànds in the mortgage, to authorize a recovery of the 
property by the mortgagor after the forecïôsure sale thereof. 

2. HtTBBAND AND WlFE— DISQUALIFICATION OF WlFE— EXECUTION OF MORTGAGE. 

A married woman was not incompétent to exécute a valid mortgage on 
her lands in 1857. 
8. Foreign Will— Failure to Probatb— Recovery of Real Estate. 

Where a foreign will devlsing real estate is not probated under the 
laws of the State where the property is situated, an action based thereon 
cannot be maintained by the devisee to recover such property. 
4. Tax Sale— Validity. 

Where real estate in^which an lnterest is clalmed by plaintiff under 
a foreign will is sold for taxes, and conveyed after the expiration of the 
period of rédemption to défendant, who owns the remaining interest 
therein, and no fraud is showli, the plaintiff cannot recover her alleged 
interest therein, since It was devested by the tax sale. 

See 90 Fed. 537, 92 Fed. 948. 

Carrie B. Kilgore, for complainant. 

E. L. Ashhiirst, John M. Gest, Thos. Hart, Jr., J. Percy Keating, 
John G. Johnson, and Win. M. Stewart, Jr., for respondents. 

J. B. McBHEBSON, District Judge. Stephen Girard, who died in 
1831, disposed of nearly âli his estate by will, but failed to devise 
certain tracts of land in the counties of Schuylkill and Columbia, 
and theàe tracts descended to his heirs. Among thèse was a nièce, 
Marie De Rbuï, a résident of France, whose children are the com- 
plainants in this proceeding. The city of Philadelphia took posses- 
sion of the land, claiming ; td be the owner under the will of Girard, 
and the heirs Wéire therefore obligea to bring an action of ejectment 
to establish thèir title. This action Was brought in the year 1850 
in the circuit court of the United States for the Eastern district of 
Pennsylvania, and among the counsel for the plaintiffs was Théodore 
Cuyler, whose heirs are the principal parties défendant in the pend- 
ing bill. The action was successful, and in May, 1853, a writ of 
habere facias possessionem was issued, under which the heirs of 
Girard were put into possession of the land in controversy. There 
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were 12 tracts in ail; 9 being tracts of timber land, called also "farm 
lands," and 3 being underlaid with.coal, not then developed. 

In June, 1854, the heirs conveyed to Mr. Cuyler and Mr. Kead, one 
of his associâtes, — who afterwards sold his interest to Mr. Cuyler, and 
need not be further mentioned, — "onë full, equal, undivided interest, 
equal in amount, number of acres, extent, quantity, and value to fif- 
teen per cent, of the entire amount, number of acres, extent, quan- 
tity, and value of, in, and to each and ail of those twelve tracts 
* * *"; the deed reciting that the grantees had agreed to "un- 
dertake and conduct proceedings in the law for the recovery of the 
said tracts, pièces, and parcels of lands, estâtes, and premises, and, as 
compensation for their services rendered in such légal proceedings, 
[to] receive an interest in ail such lands equal to fifteen per cent, of 
their full amount and value," and reciting further that "such légal 
proceedings hâve been successfully conducted, and by final process, 
issuing out of the circuit court of the United States in and for the 
Eastern district of Pennsylvania, actual possession of said lands has 
been delivered unto the" heirs. For the time being, this ended the 
professional relation between Mr. Cuyler and the heirs. He ceased 
to be their counsel, becoming instead a tenant in common, owning 
an undivided 15 per cent. 

In December, 1854, the city of Philadelphia brought a second ac- 
tion of ejéctment in the common pleas of Schuylkill county, claiming 
to recover the coal lands only, and Mr. Cuyler appears of record as 
counsel for the heirs défendant. No évidence was offered concern- 
ing the progress of the case in the common pleas, but f rom the rec- 
ord in the suprême court it appears that the city was defeated at the 
trial, and sued out a writ of error in March, 1863. Meanwhile, in 
December, 1857, a transaction took place which lies at the founda- 
tion of the complainants' case, and should therefore receive careful 
attention. On December 26th a mortgage was made by two of the 
heirs; Marie De Eoux being one, and Mr. Cuyler being one of the 
mortgagees. The bill charges that when this mortgage was execut- 
ed Mr. Cuyler was acting as the attorney of Marie De Eoux, that he 
fraudulently concealed from her the true nature of the instrument, 
and that "the said Marie Céleste De Eoux, trusting the said Cuyler 
as her proper attorney in the niatter of the said mortgage, and in ail 
matters, took no means to protect herself against any duplicity in 
connection therewith." If thèse averments are not proved, the com- 
plainants hâve no case; and it is essential, therefore, to understand, 
as nearly as may now be possible in the light of the évidence pre- 
sented, what was the relation of the parties in December, 1857. 
For this purpose it is necessary to go back to the year 1854. 

In May of that year the heirs had been put into possession of the 
lands, and the next matter to be determined was, what should be 
done with them. This question was solved by two agreements, one 
dated in May and the other in June. The first agreement provided 
that the coal lands should be held together and undivided, and 
should be managed by five persons as commissioners or agents for 
ail the owners, Mr. Cuyler being chosen as one of the commission- 
ers ; and the second agreement undertook to make an amicable par- 
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tijjfMji of J&e timber lands. Thejsea|;reements were pot satisfactory 
lîosome^of the heirs (Marie Dë £ {Ë9jix being onej, sybp; were living 
abroad, a»d were represented in'tiîis country by attorneys in fact 
with limïted powers. Accordingiy ; j in December, 1856, a bill was 
filed by the dissatisfied heirs in the suprême court of Pennsylvania 
to set aside the two agreements, and^ this was done bya decree en- 
tered in ths following July. The decree also directéd an account to 
be tàken, of the rents, issues, and profits that had been received by 
the commissioners, and by those of.the parties défendant that had 
gone into possession of the timber lands under the deed of partition. 
No account was taken, howevér, for a reason that appears upon the 
face oî the papers that were eiéçuted a fèw jnonths afterwards. 
During this interval, from July . tq December, the existing disputes 
were ainxcàbly adjustèiï, the commissioners and those of the heirs 
that had i gone into possession of t^firtimber land were released from 
liabili|y to apcôunt, and Marie De #bux and Stéphanie De Lentilhac, 
two qf^the hëirs, agreed to buy the interest of ail the other tenants 
in common of the timber lands for $23,111.13. I say that ail this 
was àgjreed upon^ because it was actually done on ; December 26th. 
Up to this point there is not a spark pf évidence that Mr. Cuyler was 
Madame De Roux's attorney in the settlement of thèse difflculties 
among the heirs. On the contrary, the proceedings to set aside the 
agreements were adverse, so far ashe was conçerned. He was him- 
self a défendant, an3 counsel of rebord; for ail the other défendants 
except one, and Madame De Roux was représentée! by M. R. Thayer 
as. h.er attorney, ïïeither is therejthe slightest , évidence that Mr. 
Cuyler was her attorney ; in the matter 'of the purçhase and sale of 
the timber lands. Theçe is nothing whatever to overcome the prima 
faciès of thelia-nsaction, which présents him simply as the owner of 
an undividéû : interest, agreeing to sell to two pf the other owners 
for a priçe miitually agreed upon, and bearing no confidential rela- 
tion to the purchasers. At that time he was attorney for Madame 
De Roux and^the other heirs in a separate and distinct pièce of 
business, namejy, the défense of their title to the coal lands against 
the attack of tljiecity of Philadelphia, but this business had no rela- 
tion to the seulement of the dispute among the heirs themselves. 
He was thereforë acting merely as an owner of property engaged in 
the sale of it lipon his own account, and was under no obligation, 
moral or légal, to look after the advantage or, interest of the pur- 
chasers. He had a right t<> sell to the two heirs that were disposed 
to buy, and, so far as the évidence discloses, he was under no pro- 
fessional engagement to take charge of their interest in the trans- 
action. . 

As far as appears upon the facç of the papers, no money was paid 
by tbe grantees, but a mortgage for the whole of the purçhase mon- 
ey nàmed in Ihe deed was gîven by Madame De Roux and Madame 
De Lentilhac, joined by their husbands; and the mortgage was so 
drawn as to cover not qnly the timber lands, but also the interest of 
the mortgagors in the coal lands. This is the précise point of the 
complainants' attack,-T-ftbe inclusion of the coal lands in the mort- 
gage. The circumstance is said to be so unusual as to arouse and 
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justify suspicion of unfair dealing on the part of the mortgagees, — 
especially on the part of Mr. Cuyler, — and to be of itself sufficient 
to cast discrédit upon the transaction. I am wholly unable to take 
this view of the matter. No doubt, a purchase-money mortgage or- 
dinarily includes no other property than the land just bought by the 
mortgagor; but this is because part of the purchase money is usually 
paid in cash, and the land is considered sufficient security for the 
rest. It is évident that neither reason existed hère. No money was 
paid, and the lands were apparently an insufficient security, because 
they were mainly timber lands, and their value consisted largely in 
the growing trees. It appears from an affidavit ruade six years later 
by the husband of Madame De Lentilhac that, out of more than 4,000 
acres embraced in the nine tracts of so-called farm lands, only 546 
acres were improved and cultivated in 1863, so that in 1857 more 
than seven-eighths of the surface of thèse tracts was covered with 
timber. Manifestly, to take a mortgage for the whole considération 
merely upon the timber land conveyed, leaving the purchaser at lib- 
erty to strip the land of its valuable covering, — to say nothing of 
danger from forest fires, — would hâve been a most imprudent step; 
and it is not at ail surprising, therefore, that the security taken by 
the mortgagees should hâve included other property than the lands 
conveyed. Moreover, even if this sufficient explanation did not exist, 
not only is there no évidence that the coal lands were fraudulently 
inserted in the mortgage, but Madame De Roux, who was then in 
this country, executed the instrument in person, and not by attorney, 
and acknowledged before an alderman of the city of Philadelphia 
that the contents of the mortgage were fully make known to her be- 
fore signing. In the face of this acknowledgment, which is not con- 
tradicted by a syllable of testimony, it is impossible to draw the con- 
clusion that the complainants urge the court to draw. In Pennsyl- 
vania the certificats by a magistrate of the acknowledgment of a 
deed is a judicial act, and, in the absence of fraud or duress, is con- 
clusive. Heeter v. Glasgow, 79 Pa. St. 79; Carr v. Coke Co., 170 
Pa. St. 70, 32 Atl. 656. Praud is never to be presumed, but must 
always be proved by the party alleging it, and this burden the com- 
plainants hâve certainly not been able to bear. Even if the inclu- 
sion of the coal lands tended to support the complainants' averment 
of fraud, it would unquestionably be insufficient of itself; for the 
bill calls for an answer under oath, the answer responsively dénies 
the allégations of fraud, and the requisite quantity of proof to over- 
come the déniai is not forthcoming. Vigel v. Hopp, 104 U. S. 441, 
26 L. Ed. 765; Development Co. v. Silva, 125 U. S. 247, 8 Sup. Ct. 
881, 31 L. Ed. 678. 

If, as seems perfectly clear to my mind, Mr. Cuyler was not the 
attorney of Madame De Roux in the purchase of the timber lands, 
and did not fraudulently conceal from her the fact that the coal 
lands were included in the mortgage, the complainants' case breaks 
down wholly at this point. The mortgage was valid, and there was 
nothing to forbid the mortgagees from proceeding upon it at law 
after it became due, and enforcing collection by appropriate process. 
This was done in the year 1863, and Mr. Cuyler bought the coal 
105 F.-51 
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property fiflally in June of 1864 for himself and several other per- 
sons; the deed being recorded'in JSTovember of the same year. It 
mày be nôfefl, in passing, that during the proceedings upon the mort- 
gage, whMMlasted nearly 18 months, and were contested upon va- 
rious grotmdsj there was no suggestion that the mortgage included 
lands that were not intended to be embraced thereby. It is true 
that Madame De Roux had gone back to France two or three years 
before the suit was brought, and that she was not personally served; 
but Madame De Lentilhac was served personally, and her interests 
were identical with those of Madame De Roux. But, although she 
made a vigorous effort to prevent a sale, attacking the proceedings 
on several grounds, it was never suggested that the inclusion of the 
coal lands was due to fraud. 

It is argued, however, that as Madame De Roux was a married 
woman in'Deeember, 1857, the law of Pennsylvania disabled her 
from making the mortgage in question. To this argument it is 
enough to reply that the decided cases do not support the position. 
Jamison v. Jamison, 3 Whart. 471; Black v. Galway, 24 Pa. St. 18; 
Haffey v. Carey, 73 Pa. St. 431; Kuhn v. Ogilvie, 178 Pa. St. 303, 
35 Atl. 957; Siebert v. Bank, 186 Pa. St. 233, 40 Atl. 472. 

Other défenses are set up to the bill, such as the statute of limi- 
tations; the fact that Madame De Roux in 1859 covenanted to con- 
vey her interest in the coal lauds to two persons, not parties to the 
bill; and the further fact that in 1863 this interest was levied upon 
under a judgment recovered against her husband and herself, and 
was sold to one John B. Solms, the sheriff's deed bearing date the 
13th of March. In the recovery of this judgment, Mr. Guyler was 
attorney for the plaintiff, thus showing plainly that he did not rep- 
resent Madame De Roux generally, but only by particular employ- 
ment. I shall not extend this opinion by considering thèse défenses, 
but there is a final défense about which a few words must be said. 
In 1861, after the mortgage had been executed, Madame Vidal, who 
was also one of the heirs, died in France, and, by an instrument in 
writing purporting to be her last will, devised a certain interest in 
thèse coal lands to Madame De Roux. It is évident that this in- 
terest could not hâve been included in the mortgage, which was 
executed several years before the death of Madame Vidal, and corn- 
plainants therefore set up a right to recover on behalf of this in- 
terest, even if their attack upon the validity of the mortgage should 
fail. There are, however, two answers to this claim : In the first 
place, the paper produced, which is said to be a copy of Madame 
Vidal's will, has never been probated as a foreign will in accordance 
with the law of the state of Pennsylvania, and cannot, therefore, 
avail the complainants in the présent proceeding. In the second 
place, even if the will had been probated in Pennsylvania, I think it 
is clear that whatever title may hâve passed in 1861 to Madame De 
Roux under this devise was levied upon and sold in 1868 for non- 
payment of taxes. In June of that year the treasurer of Schuylkill 
county sold thèse tracts of coal land to William F. Donaldson, and 
in March, 1871, after the time for rédemption had gone by, Donald- 
son conveyed the land to Mr. Cuyler and certain other persons. 
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There is no évidence of any kind to impeach the regularity, fairness, 
or validity of this sale, or to show that any person concerned therein 
or proflting thereby was in any respect acting fraudulently or in bad 
faith. The lands being unseated, the effect of this sale was to devest 
the title of the real owner. "The land, by whatever name assessed 
and sold, was debtor for the taxes imposed, and a sale in satisfac- 
tion of the assessment conveys a good title to the purchaser." Miller 
v. Haie, 26 Pa. St. 432. See, also, Lightner v. Mooney, 10 Watts, 407; 
Russel v. Werntz, 24 Pa. St. 338; Woodside v. Wilson, 32 Pa. St. 
52; Everhart v. Nesbitt, 182 Pa. St. 513, 38 Atl. 526. 

Further discussion seems to be unnecessary. The bill must be 
dismissed at the costs of the complainants. 
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STONE v. PRXSE et al. TRIMBLE et al. v. HAZARD 

POWDER CO. et al. WHEELER v. SAME. 

(Circuit Court of Appeals, Sixth Circuit. December 4, 1900.) 

No. 8ia 

1 Attohney and Client — Lien of Attorney. 

Under Ky. St § 107, which gives attorneys a lien on any judgment re- 
covered by them "for the amount of any fee which may hâve been agreed 
upon by the parties," attorneys employed to establish a claim and a 
mechanic's lien therefor, under an agreement that if they succeeded they 
should receive a stipulated fee, which was reasonable in amount in view 
of the suin involved, who after long litigation established both the claim 
and lien, are entitled to a lien on the proceeds for the full amount of the 
stipulated fee, as against persons to whom their client had made partial 
assignments of his claim, and who appeared in the case only after it had 
been established, to assert their rights under their assignments, notwith- 
standing the amount realized was sufficient to pay only a part of the sums 
assigned; and it is immaterial that some of the assignments were made 
before the attorneys were employed, where the assignée knew of such 
employment and made no objection thereto. 

2. Equitt— Distribution op Fund in Court— Filing op Claims. 

Where a person not a party to a suit holds two distinct and separate 
claims against property sold therein, the fact that he présents them for 
allowance against the fund realized from such property at différent times 
does not constitute a splitting of a single demand, which should debar him 
from the right to prove his second claim. 

S. Same— Time for Presenting Claims. 

Persons who are not parties to a suit, but who hâve claims against prop- 
erty which must be sold therein, may properly be permitted to corne in 
at any time before the proceeds of such property hâve been distributed; 
and such a person should not be chargea with lâches to defeat his claim 
because it is not filed until after an interlocutory decree for sale of the 
property has been entered, where no préjudice has resulted to other par- 
ties by reason of the delay; nor should one be denied the right to estab- 
lish his claim because such decree undertook to adjudge certain fixed 
amounts to be paid from the fund to parties then before the court, since 
such decree was not final in respect to the matter of distribution, but 
remained subject to such modifications as might be necessary to permit 
other legitimate claims to be asserted at any time before actual distribu- 
tion. 
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Cross Appeals from the Circuit Court of the United States for the 
District of Kentucky, at Louisville. 

John B. Baskin, for Thomas Jil, Pryse and others. 

Kennedy Helm, for Hazard Powdèr Co. 

H. L. Stone, for Stone & Sudduth. 

George Wessinger Smith, for Trimble Bros. 

Before LUKTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge. Thèse are appeals tàken by inter- 
veners in the case flrst above entitled from the decree of the circuit 
court directing the distribution of funds in the hands of the court 
arising from a sale made upon the foreclosure of a mortgage given 
by the railroad company, the défendant in the principal case, to the 
trust company, for the purpose of securing an issue of bonds. The 
case has been hère on. former appeals, involving other questions. 31 
U. B. App. 675, 15 C. C. A. 273, 68 Fed. 90, 41 L. R. A. 458; 31 IL 
S. App. 704, 15 C. C. A. 289, 68 Fed. 105. In the case among the 
appeals reported in the last of the above citations was one by L. 
F. Mann, who, though not an original party, had been permitted 
in the court below to intervene and file a cross bill and answer 
setting up a lien under the statuts of Kentucky for labor and mate- 
riais furnished in the construction of the railroad, besides interest. 
By the decree of the circuit court his claims had been allowed in the 
amount of the principal thereof j, but he had claimed interest from 
the date Of the filing of his lien, and this wàs refused. From the 
refusai to allow interest, he appealed. This court was of opinion 
that he was entitled to recover interest as claimed, and directed that 
the decree be modified sp as to include it. The case was remanded 
to the circuit court, àhd upon receiving the mandate that court, on 
July 25, 1895, entered a decree for foreclosure and sale of the road, 
in which, among other things, the claim of Mann was allowed at the 
sum of 122,129.68, and a lien upon the expected fund therefor was 
admitted. But the decree went on to déclare that certain partial 
assignments of Mann's claim had been made by him to parties, and 
in amounts éhumerated, and ordered that out of the sum allowed to 
Mann the several amounts assigned should be paid to the assignées, 
"subject, however, to the prior lien of Stone & Sudduth for légal serv- 
ices in behalf of said Mann herein." After several fruitless at- 
tempts to sell the road, and on the lst day of May, 1899, a sale was 
effected at the price of $301,000; and this sale was subsequently 
confirmed, and the proçeeds were brought info court. Ail the prés- 
ent appeals relate to the distribution of the sum realized on the 
Mann claim, 

1. On the 3Qth of October, 1897, Stone & Sudduth filed a pétition 
alleging that, prior to the filing of the answer and cross bill of Mann 
above mentioned, they had entered into a contract with him whereby 
they undertôûk the prosècution of his claim in the circuit court, and, 
if necessary, upon appéal in the circuit court of appeals, in consid- 
ération of which Mann agreed to pay them for their professional 
services, if they succeeded in establishing the claim, the sum of 
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$2,200, and in the event that the case should be carried to the circuit 
court of appeals, the further sum of $1,000, making in ail in the lat- 
ter event $3,200. Their pétition further stated that they had per- 
formed their part of the contract, and had succeeded in establishing 
the claim finally upon appeal to the circuit court of appeals, and 
they prayed that a prior lien be given thein upon the portion of the 
fund in court belonging to Mann's claim over ail other parties. The 
matter of this pétition was referred to a commissioner to report "(1) 
by whom and when Stone & Sudduth were employed as counsel 
herein; (2) what services were rendered herein by them as such; 
(3) whetber they rendered any services for or at the request or in the 
interest of any other person or party interested in the questions 
now involved." The commissioner took testimony and reported that 
he found that Stone & Sudduth were employed as counsel in the 
early part of January, 1892; that they fileâ for him his answer and 
cross bill on February 1, 1892, and thereafter prosecuted the claim 
with diligence and vigor through a long and tedious litigation to its 
final establishment; that they were not employed by any other party, 
nor represented any other interest associated with the Mann claim, 
but that, in view of the small percentage which would be realized 
upon Mann's entire claim, a reasonable sum to allow Stone & Sud- 
duth for their services would be $1,900. He reported the testimony 
which had been submitted with référence to the amount which Mann 
agreed to pay Stone & Sudduth; and for his omission to find that 
Ihey were entitled to recover for their services, what the testimony 
showed Mann had agreed to pay for them, they excepted. The re- 
port was confirmed, except in respect to the amount which would 
be a reasonable compensation. This was fixed at $1,000, the small- 
est estimate which had been given by the witnesses. The judgment 
of the court in this regard was, as appears from its opinion, greatly 
influenced by the small amount realized on the Mann claim ($7,364.78) 
in proportion to the amount of the claim, which was three times 
that sum; the amount realized being very much short of enough to 
pay ail the sums claimed by counsel and by assignées. The excep- 
tion to the commissioner's report was overruled. From the déter- 
mination of the court flxing their services at $1,000 only, Stone, who 
is the survivor of his firm, — Sudduth having died pending the suit, — 
appeals, and assigns for error that the court refused to allow the 
sum of $3,200 in accordance with their contract with Mann. The 
contract which is alleged in that pétition is sufflciently proven. The 
questions raised by counsel who resist the claim are in respect of the 
law assuming the contract to hâve been ma de as stated. As has 
been mentioned, the decree of the circuit court made in July, 1895, 
upon the réception of the mandate of this court, declared a priority 
in favor of this claim, but it did not âx the amount. For a reason 
presently to be stated, we shall consider the claim with respect not 
only to its amount, but also in respect to its validiîy. Counsel for 
some of the appellees contend that as Stone & Sudduth were not 
then before the court as parties, and there was then no issue or con- 
troversy respecting their claim, the decree was in that regard upon 
a matter not before the court, and was therefore beyond the power 
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of the qourt and void. But, whether void or valid, the matter was 
still subjeqfc tç» the control of the court, and open to changes or 
modification if the court should conclude that equity required it. 
The decree was final for ail the purposes of the sale, but was not final 
in respect tp thé disposition of the proceeds. A decree may be final 
for the purposes of an appeal, but not final in that it has terminât ed 
the control of the court over the case. The statute of Kentucky con- 
cerning liens of attorneys in force when the contract in question was 
made (section 107, Ky. St.) reads as follows: 

"Attorneys at law shall hâve a lien upon ail claims or demands, including 
ail claims (or unllquldated damages, put into thelr hands for suit or collection, 
or upon which suit has been instituted, for the amount of any fee which may 
hâve been agreed upon by the parties, or, In the absence of such agreement, 
for a reasonable fee for the services of such attorneys; and if the action is 
prosecuted to a recovery, shall hâve a lien upon the judgment for money or 
property which may be recovered— légal costs excepted— for such fee; and if 
the records show the name of the attorney, the défendant in the action shall 
hâve notice of the lien." 

It cannot be doubted that within the meaning of this statute 
the claim of Mann was a claim put into the hands of his attorneys 
for enforcement by suit. And it seems to us it was put into their 
hands by one compétent to enforce it. It is urged that Mann, after 
his partial assignments, stood in the relation of a trustée for the 
assignors, and we are referred to cases in which it has been held 
that the cestuis que trustent are not the clients of the counsel em- 
ployed by the trustée; that the counsel must look to the trustée for 
his compensation, and the question of its reasonableness will be open 
upon the settlement by the trustée of his accounts. And it is fur- 
ther urged that the case is within the opération of another rule, — 
that, where one party to a suit employs counsel to take care of his 
own interests, no liability to compensate such counsel rests upon an- 
other party from the fact that the results accomplished by their 
endeavors inure incidentally to the benefit of such other party. But, 
in our opinion, neither of thèse rules applies to the case before the 
court, for several reasons. In the first place, the Kentucky statute 
gives a direct and express lien. Then, again, thèse assignées must 
work out their interests through the lien, which is incident to the 
Mann claim. If Mann had sued in an action at law to recover the 
debt for which his lien was given, there would hâve been no ques- 
tion of the case being within the statute. We can perceive no rea- 
son for any distinction when the proceeding is in equity to enforce 
the lien given for its payment, and the statute makes no distinction. 
Partial assignments of a claim or fund belonging to the assignor are 
not recognized at law. Suit to enforce the claim must be brought 
by the assignor. The reason is that the cause of action is entire and 
cannot be split up. After the fund is established by judgment, the 
court in most jurisdictions exercises more or less control by the 
adoption of équitable principles for the protection of assignées; but 
until then it looks only to the assignor, who remains the holder of 
the légal title. The assignment passes only an équitable interest, 
and in a court of equity the original claim is primarily the subject of 
inquiry, and must first be established. The separate rights of the 
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assignées are attended to in the distribution, a branch of the équi- 
table jurisdiction beyond the powers of a court of law. The rights 
of the assignée are connected by a vital thread with those of the 
assignor, and are dépendent upon them. They cannot be estab- 
lished except through the vindication of the latter. The situation 
is well illustrated by what has taken place hère. The claim of Mann 
was established in his own naine in its entirety by his counsel. 
Afterwards the assignées came into the case, not to litigate the orig- 
inal claim, but upon the distribution of the fruits, for their own pro- 
tection. It is altogether unlike the case where one of two parties 
having independent claims reaps an incidental advantage by the 
disposition of the claims of another. 

The objection is urged in behalf of Pryse, who is one of the as- 
signées, that his assignment antedates the employment of Stone & 
Sudduth by Mann. But, for the reasons above stated, we think this 
makes no différence. Moreover, it appears that Pryse was informed 
of Mann's contract with the counsel, and he approved it. He must 
be presumed to hâve known of the provisions of the statute accord- 
ing a lien, and he cannot now complain when it is sought to enforce 
it. The assignées took no steps for the establishment of the main 
lien, and were content that Mann should enforce it. If the con- 
tract had been tainted with actual fraud towards the assignées, or 
was so unreasonable as to operate unjustly upon those holding prior 
assignments of which the counsel had notice, doubtless they might 
be relieved. But actual fraud is not alleged or claimed. It is, how- 
ever, claimed that the contract was unreasonable in the amount stipu- 
lated, and oppressive upon the assignées. This might seem to be 
so if we tested the matter by the amount eventually realized. But 
at the time when the agreement was made ail parties supposed the 
claim was good for its face value, and that enough would be realized 
to meet ail demanda upon it. The resuit has been a disappointment. 
The contract was to make the compensation for the establishment 
of the claim. That has been accomplished, and we can see no valid 
ground for ignoring the contract in the fact that the fruits of it are 
not ail that was expected. We think, therefore, that the court erred 
in failing to give effect to the contract and the lien, incident to the 
employment. The appeal of Stone is therefore sustained. 

2. It appears that Trimble Bros, had two claims, — one derived 
under an assignment by Mann of a part of his claim to Charles M. 
Pryse, who was, as already stated, an assignée of Mann. Another 
was under a différent and distinct assignment from Mann to them- 
selves. The first was presented before the decree of July 25, 1895, 
and was therein allowed. The second was for $680.60, under an 
assignment bearing date December 31, 1891. It was not presented 
until May 29, 1899. From thèse dates it is seen that the presen 
tation of the claim was after the decree last mentioned, and be- 
fore the fund realized from the sale was brought into court. The 
court rejected this claim in its order for distribution, and from this 
Trimble Bros, hâve appealed. The grounds upon which this claim 
was disallowed were stated by the court, as appears from the record, 
to be thèse: First, because it was not held by assignment from 
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Mann; second, because Trimble Brqs. had been guilty of inexcus- 
able delay in presenting it, the way having been previously open to 
them when they presented their prior claim, which, with this, it 
was said, were parcels of the same demand, which. they ought not 
to be allowed to assert piecemeal. The first ground appears to hâve 
been a misapprehension of the fact. The record shows that it was 
one of the successive partial assignments made by Mann to Trimble 
Bros. The second reason above stated, we think, is not sound. 
The daim was not parcel of an entire claim of which the one pre- 
viously made was part They were separate and distinct claims for 
différent sums,; made at différent times, and had, so far as we can 
see, no relation to each other. They appear to hâve been as dis- 
tinct as if they had been assigned to différent parties. The only 
conséquence of the claim in question not having been presented 
with the other, which ç-ccurs to us, is the possible bearing it might 
hâve on its good faith and validity. But the claim seems to be 
clearly proven, and its existence in point of fact is not controverted. 
With respect to the lâches imputed, it is proper to observe that it 
is a common though not universal practice for those who are not 
parties, but who hâve claims upon the property which must be sold 
to accomplish the objecta of the suit, to corne in after the inter- 
locutory decree has been passed, and set up their claims before the 
question of distribution is settled. The time between those dates 
when the Intervention should be made is ordinarily a matter of 
convenience merely, and if no rights hâve accrued by reason of 
delay it is unimportant. Nothing of that kind appears in the prés- 
ent case, and, as the claim was presented before even the f und 
had been brought in, we think it should not hâve been rejected 
because it was not brought forward at an earlier date. Neither 
Stone & Sudduth nor Trimble Bros, nor Price McGuire had pre- 
sented their claims when the decree of foreclosure in 1895 was en- 
tered. They were not, therefore, before the court for adjudication. 
The uniform current of authority is in accord upon the propositions 
just stated. And the rule has been extended to cases where the 
distribution has been actnally made if the owner of the claim has 
not been inexcusably négligent and is otherwise free from fault. 
Ex parte Howard, 9, Wall, 175, 19 L. Ed. 634; Williams v. Gibbes, 
17 How. 238, 15 L. Ed. 135. The law upon this subject was well 
and fully stated by Judge Morrow, at the circuit, in The Elmbank 
(D. C.) 72 Fed. 610. The court also seems to hâve laid some stress 
upon another objection stated below as made to the claim of Wheeler, 
administrator of McGuire, namely, that by the decree of the court 
made July 25, 1895, certain fixed amounts were decreed to be pay- 
able from the fund belonging to the Mann claim to persons therein 
enumerated, and that other claims could not be admitted to disturb 
those allowances. Not only was that decree not final in respect to 
the matter of distribution, but it was, in the nature of things, sub- 
ject to such modifications as might be necessary if legitimate claims 
upon thé fund might still in due course be established. In sub- 
stance and effect it merely established the basis on which the claims 
allowed would be entitled to hâve their proportions when distri- 
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bution should eventually be made. The objection whicb thèse par- 
ties make to the Stone claim, based upon the fact that their claim 
is under an assignment prior to the employment of Stone & Sud- 
duth, is disposed of by what we hâve said in référence to a like 
objection in dealing with that claim. 

3. The claim of Wheeler, as administrator aforesaid, rests upon 
another partial assignment, made by Mann to McGuire, of the sum 
of $671.75, on December 22, 1891. This claim was filed October 
4, 1895, and had, therefore, been on file several years before the 
foreclosure sale took place. It was rejected upon the ground that 
there had been lâches in presenting it, and that it was excluded 
by the opération of the decree of July 25, 1895. We hâve already 
considered this objection on the appeal of Trimble Bros., and held 
that it was not tënable. As there appears to be no other objection 
to this claim, it should hâve been allowed. This appeal is also sus- 
tained. 

It appearing that none of the assignées of Mann were purchasers 
for value, the question of notice of the assignments in fixing the 
order of priority does not arise, and they must take in the order 
of the dates of their respective assignments, so far as respects those 
appealing. As to the others not appealing, we do not disturb the 
order of the circuit court. The order appealed from must be re 
versed upon the appeals of the several appellants in respect of their 
claims, and the cause remanded, with directions to allow them. 
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County Treasurer. 

(Circuit Court of Appeals, Sixth Circuit December 10, 1900.) 

No. 817. 

1. Taxation — Assessment of Bank Shares— Inckease of Valuation without 

Notice. 

Rev. St. Ohio, §§ 2808, 2809, whieh require the state board of equaliza- 
tion for incorporated banks to meet annually on a fixed date, to examine 
the returns of said banks to the county auditors, and the value of their 
shares as fixed by the auditors, and to hear complaints and equalize the 
value of said shares "according to the rules prescribed in title 13 for 
valuing and equalizing the values of real and Personal property," when 
read in connection with the provisions of said title 13, confer no power on 
the board to change the valuation of bank shares without reasonable no- 
tice to the parties interested and an opportunity for a full hearing; and 
an increase in the valuation of the shares of a national bank made by 
such board at a subséquent meeting, to whieh no adjournment was shown 
by its records, and without notice to the bank or its shareholders, ls not 
merely irregular, but is void for want of jurisdiction. 

2. Samk— National Bank Shahks— En.ioining Collection of Illégal Tax. 

A national bank may maintain a suit in a fédéral court to enforce the 
right given by Rev. St. Ohio, § 5848, to enjoin the collection of taxes 
levied on an illégal assessmeht 
8. Res Judicata— Mattehs Concluded by Judgment — Mistake as to Ques- 
tions in Issue. 

Upon a certificate of division from a circuit court the suprême court 
held, incidentally, that shareholders in national banks in Ohio were enti- 
tled to deduct their indebtedness from the value of their shares for pur- 
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poses of taxation. Such décision, Jwwever, was based on the assumption 
thaj the state statutes allow6d,s.ûch, déduction from ail moneyed capital 
other than national bank shareâflÉâ :: thus illegally discriminated against 
such shares, wher&âs iii fact, and as Shown by the pleadings in the case, it 
was only allowed f roin "credits/'f.which were defined in the statute, and in- 
cluded only a limited class of moneyed capital. The court in a subsé- 
quent suit in which the question arose under the same statute, refused to 
treat it as havlng been determined by the former opinion, and, on a 
considération of the statute, tfe&chëd fi contrary conclusion. Held, that 
under such facts the flrst judgmentdid ûot render the question res judi- 
cata between the parties, as affectlng thelr rights under subséquent as- 
sessments. 

4. Same. 

A decree adjudglng, upon pleadings distinctly presenting the issue, that 
the System of taxation provided by the statutes of a state illegally dis- 
criminated against shares in national banks, by refusing to the holders 
the right to deduct their bona flde indebtedness from the value of such 
shares, while permltting such déduction from other forms of moneyed 
capital, renders such judgment res judicata between the parties, as ap- 
pjied to assessments for subséquent years under the same statutes. 

Appeal frôm the Circuit Court of the United States for the North- 
ern District of Ohio. 
For opinion below, see 98 Fed. 465. 

The bill in this case sought to restraîn the collection of certain additional 
taxes imposed on shares of stock In the bank by virtue of an order of the state 
board pf , equalization for the state of dhio for the year 1897. It was also 
sought to enjoin the collection of the tax levled upon said shares held by cer- 
tain stbckholders upon thé ground that the stockholders named were on the 
taxing day of that year lawfully Indebted to others in bona flde debts in ex- 
cess of ail thelr other crédits in a sum equal to or exçeeding the value of 
the shares of appellant's stock so held by them. It is also claimed that the 
refusai tO/peftnit such réduction was a violation of section 5219 of the Re- 
vised Statutes of the United States, restricting the rate of taxation on shares 
of national banks to that assessed upon other money capital in the hands of 
indivldùàl cltlzens of thè'Btate. It was furthër alleged that said shareholders 
were entitled to such déduction on the ground that their right thereto had 
theretofore been adjudicated by the circuit court in actions between the ap- 
pellant and the then treasurers of Cuyahoga county, which adjudications were 
in full force and opération, were between the same parties, and involved the 
same SUbject-matter. The case was referred to a spécial master, and his re- 
port is fully set forth in the record. Upon this appeal two propositions are 
urged upon the attention of the court: (1) Alleged error In the action of the 
circuit court in holding that the increase by the state board of equalization 
without notice afforded no ground of relief. (2) Error in the failure of the 
court to sustaln the bill on the ground of former adjudications, as set up in 
the record and disclosed in the testinîony. As to the daim of res adjudicata, 
the factâ sufficiently appear in the opinion of the court upon that subjeet As 
to the claim'that ttie state board of equalization met and acted without notice, 
the master flnds the following facts: 

"Sixth. Said county audltor made out and transmitted to the annual state 
board of equalization for incorporated bànks a copy of the report so made by 
the cashier of complainant bank, togëther with the valuatlon of such shares 
as so flxed by him, on the 19th day of July, 1897. There was attached to 
said report a Copy of the report of the Mercantile National Bank of Cleve- 
land, Ohio, to the comptroller of the currenCy, made next prior to the second 
Monday of May, 1897, to wlt, May 14, 18ST. 

"Seventh. That the said board of equalization for incorporated banks, com- 
posed of the governor, auditor of state, and attorney gênerai, convened on 
the third Tuesday, being the lôth day of June, 1897, at the omce of the state 
auditor, as required by section 2808, Rev. St. Ohio, and organized by the élec- 
tion of tbe goyernor as président of the board, and G. W. Taylor, chief clerk. 
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in the office of the auditor, as secretary, and adjourned at the call of the sec- 
retary, transacting no other business at that meeting. That the members 
composing said board next met on the 7th of September, 1897, but took no 
action relating to the valuation of shares of the plaintiff, and adjourned. 
That two members of said board, with said secretary, met on the lOth day of 
September, 1897, but took no action relating to the shares of the plaintiff 
bank, and adjourned. That on the 20th day of September, 1897, the members 
of said board met, but took no action relating to the valuation of the shares of 
plaintiff, and adjourned. That on the 4th day of December, 1897, the mem- 
bers of said board next met at the call of the state auditor to consider un- 
finished business. The record of the meetings of said board, as originally 
made by the secretary, shows that at the meeting held June 15, 1897, Sep- 
tember 10, 1897, September 20, 1897, the 'board adjourned.' At the meeting 
held December 4, 1897, the secretary was directed to amend the record as 
to each of said above-named adjournments by adding thèse words, 'Amended 
to read, "adjourned to meet at the call of the président of the board, Asa S. 
Bushnell, governor of the state," ' and thereupon said board adjourned sine 
die. Some time after December 4, 1897, the record was amended by the sec- 
retary as directed by said board. At none of said adjournments was a day 
named for the next meeting. 

"Eighth. At said meeting on December 4, 1897, without complaint from any 
one, the members of said board, assuming to act as a board, increased the 
valuation of the shares of the plaintiff from $519,320, so flxed by the county 
auditor, to $642,320, and on the 6th day of December certified said valuation 
to the auditor of Ouyahoga county, to be by him placed on the treasurer's 
duplicate, which was accordingly done. That neither of said meetings of 
the members of said board following the third Tuesday of June, 1897, was 
called by said secretary, and no notice or information of any kind or opporto- 
nity to be heard was given by said board, its secretary, or any other person, 
to said bank or any of its offlcers, directors, or shareholders, of any or either 
of said meetings, except such as the statute gave thein, to wit, section 2808, 
Rev. St., and succeeding sections; nor did they, or either of them, hâve any 
notice of any of said meetings, or appear thereat, and the first information 
that said bank or any of its shareholders had or received of any action of 
the board, or of the purpose to increase the value of the shares so flxed by 
the auditor, was on the 7th day of December, 1897, after the action of the 
board was had; and such information was conveyed by letter from the 
auditor of the county to the cashier of the plaintiff, notifying him of the com- 
pleted action of the board. That thereupon said bank and its shareholders, 
through the officers and agents of the bank duly authorized, applied to the 
members of said board for a hearing, and was notified that two of the mem- 
bers of said board were out of the state, and that December 28th was as 
early as the bank offlcers could be received. That on said day Oie officers of 
said bank, on behalf of said shareholders, duly authorized, met the members 
of said board at Columbus, and made application for a hearing respeeting the 
valuation of said shares and the action of said board, and notifled said mem- 
bers of said board that such increase made on the shares of said bank was ex- 
cessive and unwarranted, and protested against the same, but said hearing 
was denied, the members of said board deelaring that the board had adjourned 
sine die, and could not reconvene as a state board of equalization for banks, 
to consider any claim or application respeeting the value of said shares. At 
the time the persons who had composed the state board of equalization for 
banks, and who are the same persons required to act under section 167 of 
the Revised Statutes of Ohio, offered to convene and organize under said sec- 
tion 167 to consider the case of the various plaintiff banks at such time as 
might be convenient for the représentatives of the Cleveland banks to appear. 
Some doubt was expressed by some of the members of the committee that 
the board would not hâve the power, under section 167, to afford as full re- 
lief as the board of equalization, and only one of the Cleveland banks ap- 
peared before the board when organized under section 167, viz. the First Na- 
tional Bank. The others declined to appear. 

"Ninth. That the said auditor of said county of Cuyahoga upon the receipt 
of the certificate from said state board of equalization entered said valuatior 
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of $642,320 upon the tax dupHcate of said county for Oie year 1897, and as- 
■esfsedj agalnst the samë taxes at the rate of 3.03 cents on eaeh dollar, and 
i which amounted, on sald valuation, to $19,462.30. The taxes on said bank 
shares at the said rate of 3,03 on each dollar, if assessed on the valuation of 
$510,320, as flxed by the auditeur of Ouyahoga county, would hâve amounted 
to the sum of $15,735.39." 

The master reported, as his conclusion of law, that the attempted increase 
was void for want of notice to the taxpayer of the meeting at which the in- 
crease was ordered by the board. 

W. W. Boynton, for appellant 
Smith W. Bennett, for appellee. 

Before LUBTON, DAY, and SEVEKENS, Circuit Judges. 

DAY, Circuit Judge, after stating the foregoing facts, delivered 
the opinion of the court. 

The learned circuit judge, in disposing of the matter of the in- 
crease of the valuation of the stock in complainant bank made by 
the stâte board of equalization for incorporated banks, expressed 
the opinion that the tax actually assessed being no greater than 
ought to hâve been assessed, considering the market value of said 
stock, the complainant was not in a position to ask a court of equity 
to intervene; and he therefore declined to consider the irregularity 
in the action of the state board. The statute of Ohio (section 2808) 
fixes the time for the meeting of the state board. This board is re- 
quired to meet on the third Tuesday of June, annually, at the office 
of the auditor of state, and examine the returns of said banks to the 
county auditors, and the value of said shares as flxed by the county 
auditors, as the same shall hâve been reported by the county audi- 
tors to the state auditor. At this meeting it was provided (section 
2809) that said board shall hear complaints and equalize the value 
of said shares âccordiùg to the rules prescribed in title 13 for valuing 
and equàlïzîng the values of rëal and personal property. Looking 
to the other sections of the statute contained in this title, we find 
that it is provided in section 2804 that the annual county board 
shall not increase or reduce the valuation of any real estate except 
in cases of gross inequàlity, and then only upon reasonable notice to 
ail persons directly interested, and an opportunity for a full hearing 
upon the question involved. Section 2807 provides, speaking of the 
power s of cityboards tb hear complaints, that: 

"No such addition shall be made to such list returned under oath without 
the board having flrst given reasonable notice to the person or persons whose 
Personal property is sought to be added to, or the valuation thereof increased, 
to appear before said board at a time and place to be flxed ;by said board, 
and show cause why such addition should not be made, or why such valuation 
should not be increased." 

Thèse statûtes, construed together, we think, require that the state 
board of equalization, before it can increase the value of shares of 
incorporated banks, shall give notice to persons affected by its action. 
Undoubtedly the notice prescribed by the statute for the meeting 
of the board on the third Wednegday in June is sufficient notice to 
the parties that the board will meet on that day, and taxpayers are 
bound to také notice of the time and place flxed by law. This was 
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the holding of the suprême court of Ohio in the case of Hambleton 
v. Dempsey, 20 Ohio, 168. But in the présent case it appears from 
the flnding of the master that, on a day appointed by law for the 
meeting of the board, it convened at the office of the state auditor, 
but took no action at that meeting except to adjourn to meet at the 
call of the secretary. Subséquent meetings were held on the 7th, 
lOth, and 20th of September, at none of which was any action taken 
as to the valuation of the shares of complainant bank. At none of 
thèse meetings was an adjournment had to a day certain. At the 
meeting bf December 4th an amendment of the record was niade to 
show that adjournments were to meet at the call of the président of 
the board. At the meeting of December 4th the valuation of the 
shares of the bank was increased from $519,320 to |G42,320, and 
no notice was given of any of thèse meetings. We are of opinion 
that the statutes of Ohio requiring notice must be complied with, in 
order to give jurisdiction to such a tribunal as the state board of 
equalization to act upon the property rights of holders of bank stock. 
An examination of the board record before December 4th would hâve 
shown the taxpayer that the board had adjourned without action 
upon his stock. Nothing recorded notifled him of any time or place 
where he might appear and présent his case to the board. In the 
absence of a statutory requirement, we are of opinion that such ac- 
tion could not be taken as would affect a citizen's property rights 
by increasing the value of his property for taxation without giving 
him an opportunity to be heard. In 1 Desty, Tax'n, at page 597, 
it is said: 

"It is a fundamental prineiple that before a person can be deprived of a 
right, even by a judicial suit, he must hâve notice and reasonable opportu- 
nity to be heard in défense of his rights. A tribunal invested by law with 
power to affect the property of a subject is bound to give such subject an 
opportunity of being heard before it proceeds. The rule is of universal ap- 
plication, and is founded on the plainest principles of justice." 

In Hovey v. Elliott, 167 U. S. 409, 17 Sup. Ct. 841, 42 L. Ed. 215, 
Mr. Justice White said: 

"Wherever one is assailed in his person or his property, there may he dé- 
fend, for the liability and the right are inséparable. This is a prineiple of 
natural justice, recognized as such by the common intelligence and conscience 
of ail nations. A sentence of a court pronounced against a party without 
hearing him, or giving him an opportunity to be heard, is not a judicial déter- 
mination of his rights, and is not entitled to respect in any other tribunal." 

Numerous other authorities might be cited to sustain this proposi- 
tion, but we deem it unnecessary to amplify the opinion upon this 
branch of the case. It is an elementary prineiple of law that tri- 
bunal» vested with power to affect the property of citizens must act 
with notice. He must hâve opportunity to be heard, and a statute 
which undertakes to give the right to such tribunals to interfère 
with property of citizens without hearing deprives him of a privilège 
long secured by the common law, and does not afford him due process 
of law. Nor do we think it an answer to this proposition to say 
that the assessed value was no higher than the true value of the 
shares in money. No increase in the value of shares already as- 
sessed can be made without jurisdiction of the party affected. Sec- 
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tion 5848 of the Ohio Statutes expressly provides that the illégal levy 
of taxes and assessments, or either, may be enjoined. Rights con- 
ferred by the statute will be enforced in the fédéral courts. Cum- 
mings v. Bank, 101 U. S. 153, 25 L. Ed. 903; Grether v. Wright, 
23 C. C. A. 498, 75 Fed. 742, The statute gives the board no juris- 
diction to increase the assessment without notice. Theref ore the col- 
lection of the tax levied as a resuit of the board's action is illégal, 
and, fonder the Ohio statute, can be enjoined. We are of opinion, 
therefore, that, foi* want of notice to the taxpayer, the action of the 
state board of equalizàtion in increasing the valuation of the shares 
of côniplainant for taxation was illégal and void, and the circuit court 
erred in reaching the opposite conclusion. 

As a further ground for reversai it is claimed that the matter in 
controversy between the parties as to the right of stockholders in 
the complainant bank to set off indebtedness against their holdings 
of stock is res adjudicata between the parties, and to establish this 
proposition the record in the case of Mercantile Nat. Bank of Cleve- 
land, Ohio, v, Whitbeck is introduced, in which a final decree was 
entered in the circuit court of the United States for the Northern 
district of Ohio on the 8th day of April, 1887. It is alleged that in 
that case the -question -was made as to the right of the stockholders 
to set off their indebtedness against their stock holdings, and was 
conclusively determined, it having been therein held that the tax 
laws of Ohio, permitting holders of other moneyed capital to set 
off their indebtedness, was a discrimination against the holders of 
national bank stock, within the meaning of section 5219, Rev. St. U. 
S. Since the décision of the suprême court in the case of Chapman 
v. Bank, 56 Ohio St. 310, 47 N. E. 54, and the décision of the suprême 
court of the United States in the same case, afflrming the décision 
of the suprême court of Ohio (Bank v. Chapman, 173 U. S. 205, 19 
Sup. Ct. 407, 43 L. Ed. 669), it is settled that the holder of national 
bank shares, in the absence of proof of discrimination in favor of 
capital coming into compétition with that invested in shares in na- 
tional banks, has no right to deduct the amount of his bona fide 
debts from such shares, but is legally bound to pay the tax upon 
the assessed value thereof without déduction on account of such 
debts. No attack uptin this position is made in the argument of 
this suit in behalf of the appellants, but it is insisted that the matter 
is res adjudicata, because. of the décision in the suit of appellant 
against Whitbeck, treasurer. That case is reported in 127 U. S. 
193, 8 Sup. Ct. 1121, 32 Ià Ed. 118. The bill in the case was based 
on two grounds, — to restraia the treasurer from collecting taxes be- 
cause bank shares had, ià the county of Cuyahoga, by certain means 
set forth in the bill, been ! assessed at 65 per centum of their value, 
whereas other capital of citizens in that county was assessed at 60 
per centum of its value. This the suprême court held to be unlaw- 
ful discrimination against the holders of such shares. Upon the 
question raisèd hère, it is necessary to examine the manner in which 
it was made, and the riature of the decree granting a perpétuai in- 
junction. From the record in évidence in the Whitbeck Case we 
find that the bill avers, among other things: 
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"Your orator further avers that by section 2730 of the Revised Statutes of 
Ohio it ls enacted that the term "crédits" shall be held to mean the excess 
of the sum of ail légal clalms and demands, whether for money or other 
valuable thing, or for labor or service due to, or to become due to the person 
liable to pay taxes thereon, includlng deposits in banks or with persons in or 
out of this state, other than such as are held to be money as hereinbefore 
defined, when added together (estimating every such claim or demand at lts 
true value in money) over and above the sum of légal bona ftde debts owing by 
such person'; and by section 2736 of the Eevised Sta tûtes of Ohio it is pro- 
vided that every person required to list property for taxation shall deliver 
to the assessor annually a statement of ail personal property, money, and 
•crédits' and other property In his possession or under his eontrol on the day 
preceding the second Monday of April of that year, which he is required to 
list for taxation; and by section 2737 it is provlded that such statement, 
among other things, shall truly set forth the amount of 'crédits' possessed by 
such person, as that term is by the above recited statute defined. Your 
orator says that a large amount of moneyed capital in the hands of individ- 
vials, invested in promissory notes and other obligations and crédits, is by the 
aforesaid provision, allowing déduction of légal, bona fide debts to be made 
therefrom, expressly exempted from taxation, thereby making an unjust and 
unlawful discrimination against moneyed capital invested in national bank 
shares, as to which no exemption or déduction is provided for by the laws of 
the state, -which discrimination is in direct violation of the restrictions of said 
section 5219 of the Revised Statutes of the United States." 

Then follow allégations as to the indebtedness of certain share- 
lolders. The right is claimed to deduct the same from the value 
of their shares of bank stock. Again, in summing up the grounds 
of relief, complainant says: 

"Your orator avers and insists that the taxes so levied and assessed against 
it on account of its said shares of stock are unjust, Illégal, and void, for the 
following among other reasons: (1) That said tax ls levied and assessed 
against your orator directly, and ls in violation of the act of congress under 
which your orator is incorporated. (2) That the laws of Ohio authorize and 
permit the owner of crédits to deduct therefrom ail debts owing by him, and 
require him to list for taxation only the excess of crédits over his indebtedness, 
and that such is the unifo'rm practice throughout the state, and that under 
the laws of the same state the owner of capital stock of your orator is denied 
the right to deduct therefrom his indebtedness, but is required to list for 
taxation the whole number of shares owned by him, and not simply the excess 
over his indebtedness; and your orator insists that such discrimination results 
In the taxation of your orator's stock at much greater rate than is assessed 
■upon other moneyed capital In the hands of individual citizens of Ohio." 

In this statement we find the averment that the owners of crédits 
are permitted to deduct their indebtedness, while the owners of 
bank stock are not thus favored. But the term "crédits," as used 
in this part of the bill, must be taken in connection with the al- 
légations of the bill which state the définition given by the statutes 
of Ohio of the term "crédits," which shows such term to include 
the excess of sums of a limited class of moneyed capital over and 
above the indebtedness of individuals, and not to include moneyed 
capital in gênerai. Upon this branch of the bill the question pre- 
sented was whether the déduction permitted for the purpose of 
taxation of indebtedness from the limited class of capital named 
in the statute was an unlawful discrimination against the share- 
holders in national banks, within the meaning of the fédéral stat- 
ute. The record shows that the decree making a gênerai finding 
in favor of complainant in the Whitbeck Case was based on the 
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answers made to a, certiiicate pf division of opinion in the circuit 
court, cértifying certain questipns to the suprême court, — among 
others, whether the taxation of national bank shares in the state 
of Ohio in 1885, without permitting the shareholder to deduct from 
the assessed value of his sharesthe amount of Jjis bona âde indebt- 
edness existing on the Wednesday next preceding the second Mon- 
day in April, 1885, is a discrimination forbidden by acl of congress, 
the said shareholders not having deducted said bona flde indebted- 
npss from any crédits Owned by";them at eithër of said dates; and 
whether the demand for such .déduction, first made on the 17th 
day of December, 1885, was sufficiently early to entitle complaiu- 
ant's shareholders thereto. In this certificate of division of opinion 
it is also stated that the laws of Ohio make no provision for the 
déduction of the bonà iide indebtedness of any shareholder from 
the shares of his stock, and provide no means by which said dé- 
duction can be secured. Upon this certificate of division of opinion 
Whitbeck v. Bank was décided in the suprême court. It was therein 
held that the increasè of valuatipn ,bf the shares of stock of com- 
plainant from 60 per centum to 65 per centum was a discrimination 
such as is forbidden by section J5219 of the Revised Statutes of the 
United States. In decîding the Other proposition the suprême court, 
assùmihg that the Ohiq statute regulating assessménts for taxation 
allbw an owher of moneyed capital other than shares in a national 
bank to hâve a déduction equal to his bona flde indebtedness from 
the âmouht of the assessinent of the value of such moneyed capital, 
but that no simîlar provision was made in favor of shares in a 
national bank, held the owners of such shares are entitled to a 
siinilar réduction, and that the right to make the demand therefor 
was not lost beçàuse of the delay in makihg the demand until after 
the proçess of equalization of the value of-the shares for taxation 
is çompleted, and the tax duplicate is delivered to the treasurer 
for collection. The qnëstion made in the bill was whether the dé- 
duction of indebtedness from a limited class of capital, as defined 
in thç Ohio statute, was an unlawful discrimination. The propo- 
sition décided ;by the suprême court was, assuming the Ohio statute 
to be différent from what the bill declared it to be, and that it 
proVided that moneyed capital, with the single exception of national 
bank shares; might hâve such déduction, it afforded an unlawful 
discrimination against such shareholders, wîthin the meaning of the 
fédéral statute. In other words, the suprême court décided the ques- 
tion upon an erroneous assumption, not based on the allégations 
in the bill pf comp'ïaint or certifledin the questions submitted. 
The général decrôe in favor of* the bank in that case can be sup- 
ported by 4he unlawful discrimination in the increased valuation 
of the shares pf the bank. The real question ïnade under the stat- 
utes of Ôhip, as they in fâct existed, was not passed upon by the 
suprême cdàrt of the "United States in that case. We think we 
hâve a right to look tp thié opinion to ascertain what was décided 
byfhe suprême court. CloSing the same, Mr. Justice Miller say's: 

"Tnege prlrieiples rèquire the afflrmancè of the décree of the circuit court, 
and, while there wiïl be round in them a sufQcient answer to the questions 
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certifled by the Judges of that court, we do not think it necessary to make a 
more spécifie answer to each of them. The decree 1s afflrmed." 

The decree could stand, under the finding, in favor of the bank 
upon the other proposition. We think the suprême court has de- 
cided a proposition not made in the bill, and not set forth in the cer- 
tificate of division of opinion. While it is said in that certifleate 
that the laws of Ohio make no provision for déduction of debts by 
shareholders of national banks, there is no statement that such hold- 
ers are the only owners of moneyed capital not entitled to such dé- 
duction. In the case of Bank v. Chapman, 173 U. S. 219, 19 Sup. 
Ct. 413, 43 L. Ed. 675, the suprême court say of the Whitbeck Case: 

"It Is stated, however, that thls spécifie question has been otherwise de- 
cided in Whitbeck v. Bank, 127 TJ. S. 193, 8 Sup. Ct. 1121, 32 L. Ed. 118. If 
this were true, we should be guided by and follow that décision. Upon an 
examination of the case it is seen that the court gave chief attention to the 
question whether an inerease in the value of the shares in national banks 
made by the state board of equalization, f rom 60 per cent, of their true value 
in money, as flxed by the auditor of Cuyahoga county, to 65 per cent, as fixed 
by the board (other property being valued at only 60 per cent.), amounted to 
such a discrimination in the taxation of the shareholders of such banks as is 
forbidden by the fédéral statute. It was held it did. Coming to the question 
of the déduction of bona fide indebtedness of shareholders, the court assumed 
that, under the statute of Ohio, owners of ail moneyed capital, other than 
shares in a national bank, were permitted to deduct their bona fide indebted- 
ness from the value of their moneyed capital, but that no provision for a 
similar déduction was made in regard to the owner of shares in a national 
bank; and it was held that the owners of such shares were entitled to a 
déduction of their indebtedness from the assessed value of the shares, as in 
the case of other moneyed capital. The point to which the court chiefly dl- 
rected Its attention related to the question whether a tlmely demand had been 
made for such déduction of Indebtedness. It was held that it was made in 
time, for the reason that the court below expressly found that 'the laws of 
Ohio make no provision for the déduction of the bona fide indebtedness of 
any shareholder from the shares of his stock, and provide no means by which 
such déduction could be secured.' As a demand at an earlier period would 
hâve been useless, the court held it unnecessary. An examination of the 
statute of Ohio in regard to taxation shows that debts can only be deducted 
from crédits, and how much of crédits is moneyed capital is unknown. The 
case is not authority adverse to the principle we now hold. For tbe reasons 
already stated, we think the judgment in this case should be afflrmed." 

In view of the foregoing commenta on the décision in the Whit- 
beck Case, and the erroneous assumption therein of the character 
of the Ohio statute, we are not prepared to say that the judgment 
in that case was res adjudicata as to the rights of complainant's 
stockholders to deduct their debts from their shares of national bank 
stock. 

A différent question is presented by the allégations of former ad- 
judication in the bills flled in 1893 and 1894. In those bills it was 
sought to enjoin the treasurer from collecting taxes upon the shares 
of complaihant bank without permitting déduction for bona fide 
debts; it being averred that by section 2730 of the Revised Statu tes 
of Ohio it is enacted that the term "crédits" "shall be held to mean 
the excess of the sum of ail légal claims and demands, whether for 
money or other valuable things or for labor or service due or to be- 
come due to the person liable to pay taxes thereon, including de- 
posits in banks or with persons in or out of this state other than 
105 F.— 52 
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such as are held to be money as hereinafter deflned, when added to- 
gether (estimâting every such clairn^ or demand at its true value 
iï^ t gipn<îï5f),ipver and above the sumqf légal bona flde debts owing 
by such. persons." 

"The eomjp}amant further says that a large amount of moneyed capital 
in the hftnds of indlvldual cltizens of the state, and of said county ôf Cuya- 
hoga fiM state of Ohio, city of ÇléVeland, invested iu promissory notes 
and ôther légal obligations, feecoritiesj elaims, and demands, ls by the afore- 
said provision, allowlng a déduction of légal, bona fidè debts to be made there- 
from, expressly exempted from taxation, thereby making an unjust and un- 
lawful discrimination against moneyed capital invested In national bank 
sbares, as tp which no exemption or déduction is provided for by the laws of 
the state, 'vVhich discrimination is In direct violation of the restrictions of 
section 6210 of the Revlsed Statutes of the United States, which provides that 
'the taxation sfiall not be at a greater rate than ls assessed on other moneyed 
capital in the nantis of Indlvldual cltizens of such state.' " 

This is a distinct allégation that tins statute works an unlawful 
discriminati&n in favor of the holders of crédits under the laws of 
Ohio, in pertoitting the holders of a class of capital to hâve a déduc- 
tion denied ,t6 holders of shàres in national bajik stock. It was fur- 
ther alléged in those bilïs as follows: 

"The complainant fùrthér avers that heretofore, to wlt, at a date prior to 
the April terni of this court, In the yéar 1887, the complainant brought suit 
against Horatio N. Whltbeck, as treasûrër of said Cuyahogà cotmty, who then 
beld such offlce, to enjoin the collection of the excessive taxation of shafes of 
said complainant growing ont of the refusai of the taxing offlcers of said 
county to allow thé déductions of bona flde debts of stockholdérs frOm the 
assessed value Of said shàres, said WhltbecK then representing the same inter- 
est, sustainihg the same relations, and charged with the same duties to the 
public as doesthe présent défendant; and in said suit this complainant al- 
léged by Its bill the refusai by the then auditor of said county to allow a 
déduction of bbnâ flde debts Of the shareholders from the value of shàres of 
stock of said Complainant owned in large part by the same stockholdérs as 
those above Biained, and m iwhich action said treasurer of said county, admit- 
ting said refusai to allow said déduction, so joined issue as to présent the 
question of thè rlghts of said owners ôf sâid shàres to said déduction, in view 
of the laws of Ohio: and the said laws being the same as the présent laws of 
the state, and those under which the taxing offlcers of said county acted in 1892 
and 1893, in making assessments and in refusing déductions to be made of 
bona flde debts of stockholdérs from "'the valuatlon of said shàres; and the 
complainant says that, upon the issue so, joined, the said court, at its April 
term, A. D. 1887, held and determined that said shareholders were by law 
entltled to sâid déduction of bona flde debts from the value of their said 
shàres to an equal amount (flxed for taxation; and in said action the court 
gave judgment perpetually enjoining said treasurer from eollectlng or at- 
tempting to collect any tax or assessment on the valuation of said sbares to 
an amount equal to said debts from which said déduction was sought to be 
made and disallowed by said auditor, on the ground that said disallowance 
was a discrimination against money invested in national bank shàres, pro- 
hibited by the act ôf congress; and the Complainant allèges that said issue, so 
determined and adjudged, was betweea the same parties, involved the same 
subject-matter and législation, and the judgment thereln given remains wholly 
nnreversed, and ls ,stul in fùB force and opération." 

î*he treasurer demurred; to this bill, and the demurrer was over- 
rulécj. The défendant electing to stand by his demurrer, a final 
decree was given, enjoining the tax levied on the amount assessed 
equaling the shareholders' indebtedness; the allégations of the bill 
having been found to be true. The bill above quoted from was 
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brought to enjoin the collection of the June taxes for 1893, and a 
like bill was flled to enjoin the collection of the December tax of 
the same year. A similar course of procédure was had, and the 
court found each and every allégation of the bill to be true, and 
entered a decree accordingly. The learned judge in the circuit court 
held that the former adjudications depended upon the discrimina- 
tions of those years sued upon, in view of the taxation levied in 
each particular year upon bank shares and other capital in this 
state, and consequently the adjudications were only as to conditions 
of fact existing in those years, respectively. But thèse bills made 
the question as to the effect of the Ohio statute permitting indebt- 
edness to be deducted from crédits, as the same were defined therein. 
The attack under those bills was upon the Ohio System of taxation, 
as authorized by section 2730. It was set up that the statute, which 
was copied in the bill, discriminated against the holders of national 
bank stock, in permitting indebtedness to be deducted from the de- 
mands named in the statute, and not against national bank stock. 
Crédits, which are arrived at by permitting the debts to be deducted 
from certain capital, exist in the state every year. A discrimination 
as alleged was not based upon the opération of the law for any 
particular year, but upon the System of taxation applicable to every 
year. It would make no différence that in some years crédits would 
make a greater volume of taxable property than in others, so far 
as the allégations of the bill in this respect are concerned. It is 
true, since the décision in the Chapman Case, 173 U. S. 205, 19 Sup. 
Ct. 407, 43 L. Ed. 669, it is established that the taxation of national 
bank shares in the same manner as other shares of capital stock 
in state banks, not giving them the privilège of deducting their 
indebtedness, as is given to a limited class of capital in arriving 
at taxable- crédits, in the absence of a showing that such crédits 
constitute so great a portion of the taxable property of the state 
in capital coming into compétition with that invested in national 
bank shares as to amount to a discrimination against holders of 
such shares. But the principle of the décision in the Chapman Case 
must not be confused with the right of a person to plead a former 
adjudication, if the former adjudication has the identical parties 
and questions determined to make it res adjudicata. We hâve 
shown what the allégations in respect to the permitted déduction 
under the Ohio law were in the bills filed in 1893 and 1894. In 
the présent case the bill claims this discrimination in favor of the 
holders of crédits, and is ample to permit proof and finding of facts 
which would support the allégations of the former bill. In the 
présent case the master expressly flnds: 

"In the year 1897 a large amount of moneyed capital In the hands of indi- 
vidual citizens of the state, invested In promissory notes and other obligations 
and crédits, was by section 2730 of the Kevised Statutes of Ohio authorized to 
be exempted from taxation through the déductions therefrom of légal bona 
flde debts." 

We may take judicial notice of the fact that the statute, at the 
time of the flling of the présent bill, and the report of the master 
upon which the decree was entered, is the same as it was when 
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tin©; former decrees were given, upoji the bills of 1893 and 1894. 
Ha&ley v. Donoghue, 116 U. S. 1, ,6 Sup. Ct. 242, 29 L. Ed. 535; 
Gorpley .v. Bunyan, 138 U. 8. 623, 11 Sup. Ct. 453, 34 L. Ed. 1086. 
The,TJnïted States statute (section 5219) preventing discrimination 
against holders of shares of national bank stock is the same now 
as then, and has remained unehaftged. We flnd that upon this 
branch of the case the allégations and findings of the master bring 
the case ; within the allégations of, the bills of 1893 and 1894. It 
is true, the master ânds other iaets, from which he states he is 
unable tP reach a conclusion whiçb : would show discriminations 
against national bank stock in favor of the classes of capital which 
corne in cqmpetition therewith so as, to give the complainant the 
right to ap injunction, within the princjples laid down in the Chap- 
man Case. This does not affect the fact that he makes a finding 
which fully supports the allégation of the bills filed subséquent to 
the Whitbeck Case, and before the Chapman Case was decided. 
We then jhave a former adjudication in which it was held, upon 
this branch of the bill, that the déduction allowed under section 
2730, Bev> St. Ohio, worked a discrimination against the holders 
of national bank shares. This being the; effect of that adjudication, 
it is décisive between the parties wh,en applied to subséquent years; 
the statute remaining thç same, ahd the right of the party to the 
déduction being based upon the same principle, and arising from 
facts and conditions bringing the case within the right determined 
in the prior adjudication. This conclusiqn is supported by the dé- 
cision of the suprême court of the United States in the case of City 
of New Orléans v. Citizens? Bank of Louisiana, 167 U. S. 371, 17 
Sup. Ct. 905, 42 p. Ed. 202. In that case.it was held that the judg- 
ment of a court jn Louisiana of superior jurisdiction upon the issue, 
duly raised by L the plea,dings> whetiier the bank was. exempt by 
contract with'tbe state fpom taxes assessed against it for particular 
years, concluded -that question, as between the same parties and 
their représentatives, in respect of taxes assessed against it for sub- 
séquent years. fÏFhe court said: 

"The proposition] that, because a suit ior a tàx of one year is a différent 
demand from the' suit >for a tax for anqther, therefore res adjudicata cannot 
apply, while àdmitting in form the principle of the things âdjudged, in reality 
substantially denië» anxî destroys It. Thé. estoppel resulting from the thing 
ftdjudged does riot dépend xtpbn whether thére is the samé demand in both 
CaseSi but èxists;:«ySn although there be. différent demahds, when the ques- 
tion upon which »,;tb.e recovery oî the second, demand dépends has, under 
idèntlcal circumstances and conditions, been previously concluded by a judg- 
trient bëtwèen the 'parties anij their ptlvies." 

The opinion ôf Mr. Justice White in that case is a thorough and 
elaborate discussion of the doctrine under circumstances closely 
akin to thosé^ôf |he présent ;case. 

One groundoot relief in the bills of 1893 and 1894 was predi- 
cated upon the former adjudication set forth in that respect in the 
parts above quoted. The demurrer confessed the allégations of the 
bills. Judgment rendered upon demurrer has been held by the su- 
prême court of the United States as décisive as a verdict upon the 
same facts vrould be. Facts established by such an adjudication 
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are conclusive between the parties and those in privity with them. 
Bissell v. Spring Valley Tp., 124 U. S. 225, 8 Sup. Ct. 495, 31 L. Ed. 
411. It is true that estoppels must be certain, and, if the con- 
fession of the demurrer left other parts of the bill not available 
hère as a plea of res adjudicata which could support the former 
decree, the estoppel would not be shown. We hâve seen that the 
facts pleaded in the former bill as a basis of relief are identical 
with the facts as found by the master in this case. As to the plea 
of former adjudication, the bill distinctly alleged that the decree 
in the Whitbeck Case had held the discrimination made by the 
Ohio statute to be unlawful, within the statute of the United States, 
and that it had been adjudicated therein that national bank share- 
holders were entitled to deduct their debts from the value of their 
shares for the purposes of taxation. The treasurer saw fit to stand 
upon his demurrer. Within the principle established in the Chap- 
man Case, he might hâve made issues which would hâve produced 
a différent resuit; but the question now is, is this former judgment 
in full force so identical with the présent case that the judgment 
therein is décisive upon the parties hère? We think it is. It is 
said in Bigelow, Estop. (3d Ed.) p. lxi., quoted with approval by 
Mr. Justice White in City of New Orléans v. Citizens' Bank of Louisi- 
ana, supra: 

"Matters once determined in a court of compétent jurisdiction may never 
again be called in question by parties or privies agalnst objection, though the 
judgment may hâve been erroneous, and liable to and certain of reversai in a 
hlgher court." 

We, therefore, cannot escape the conclusion that the former ad- 
judications in the cases of 1893 and 1894 are conclusive between 
the parties, notwithstanding the subséquent décision of the suprême 
court in the Chapman Case. In reaching a contrary conclusion, 
we think the master, as well as the circuit court, erred. The judg- 
ment will be reversed, and the cause remanded, with instructions 
to enter a decree in favor of complainant in accordance with the 
views herein expressed. 



KIDDER et al. v. FIDELITY INS., TEUST & SAFE-DEPOSIT CO. et al. 
(Circuit Court of Appeals, Seventh. Circuit January 2, 1901.? 

No. 589. 

L Appeai, — Necessary Parties. 

Where one of several interveners appeals from a decree in equity after 
the term in which the decree was rendered, and cites only the complainant 
and the receiver of one of several défendants, the appeal will be dismissed, 
as it was necessary to include in the appeal and serve with notice ail 
parties of record whose interests are directly involved in the appeal. 

2, Same— Inconvenience of Notice. 

That it would be an intolérable burden in some instances to give no« 
tice of appeal to ail parties of record interested does not affect the rule, 
since the burden may be avoided by an appeal taken in open court at the 
term when the decree was rendered, which is effective without such 
notice. 
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S. Same. 

Where an appeal from a decree In equity falls for lack of notice to 
ail parties interested, no notice which the court might order after the time 
for appeal had gone by could bé effective to bring the absent parties 
within its Jurisdietfon. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois* 

The motion to dismiss: this appeal for: the lack of necessary parties was 
argued at the May session of the court in 1899, and since that time has been 
under advisement. The material facts are thèse: On August 19, 1898, a 
deçrée of foreclôsure and sale was entèred in the case of the Fidelity Insur- 
ance, Trust & Sàfe-Deposit Company against the Litchfleld, Carrollton & 
Western Railroad Company, the Litchfleld, Carrollton & Western Railway 
Company, and the Mercantile Trust Company: of New York, wherein it was 
ordered that the proceedg of the sale be applied first to the payment of the 
costs of the cause, Including allowances to be made by the court to the parties 
and their solicitors and counsel and to the receiver, his solicltor and counsel, 
and the balance flrst to the payment of ail Indebtedness of the receiver, in- 
cluding receiver's certiflcates and ail daims allowed priority to the mortgages, 
and the remainder, if any, to the discharge of the mortgage indebtedness. On 
November 8th ensuing an brder was entered making spécifie allowances to the 
parties, to the receiver, and to their respective solicitors and counsel, each 
by bàme; and on November 14th an aménded decree of foreclôsure was en- 
tered, b«t without change affectlng the présent inqulry, the brder for the dis- 
tribution of the proceeds of the sale remaining substantially the same as in 
the flrst decree. The sale was made on November 26, 1898, and of the pro- 
ceeds, amounting to $85,000, which on confirmation of the sale had been paid 
into the registry of the court, the clerk paid the allowances mentioned and 
other preferred claims to an amount which left a balance of $29,442.93 in the 
registry. In pursuance of an order of January 31, 1899, the master, on the 
ensuing February 9th, reported a classification of the debts declared entitled 
to préférence by the deorees of foreclôsure. Two days thereafter the appel- 
ants, Kidder and Wigglns, as holders of receiver's certiflcates to the amount 
of $24,000, flled an interyening pétition, which was referred to the master, 
who reported thereon to the effect that the certiflcates issued for money ad- 
vanced to the receiver should hâve préférence to the mortgages, equally with 
other debts of the receiver, but that certiflcates issued for indebtedness in- 
curred before the receivership, while entitled to préférence "over the mort- 
gages, should be postponed to the receiver's Indebtedness. Other intervening 
pétitions were flled by the T. J. Moss Tie Company, the Frost-Trigg Lumber 
Company, the Détroit Bridge & Iron Works, and the Jacksonville & St. 
Louis Railway Company, and on March 14, 1899, an order was made, wherein, 
after recitlng the payments made under previous orders, it was directed that 
the sum of $29,442.93 remaining in the registry be pa,id pro rata and without 
distinction upon the claims reported by the master to be entitled to préférence 
over the mortgage indebtedness. The names of the holders and the respective 
amounts of their claims, aggregating $105,887.70, were set ont in the order, 
except that to the amount of $14,164.73 the nature of the claims is stated, but 
the names of the owners not given. On April 3, 1899, the appellants and the 
other interveners named above severally prayed and were granted "leave to 
file exceptions to the decree of distribution heretofore entered in this cause 
on the 14th day of March, A. D. 1899, as of that daté, mine pro tune," and 
thereupon the appellants (and each of thé <>ther interveners named, separately) 
flled exceptions to that decree or order;' and afterwards on the same day 
the appellants filed a pétition for an appeal from the decree of November 14, 
1898, and therewith filed an assignment of errors, the spécifications of which 
are ail directed to provisions of that decree. The citation was directed to and 
served upon the Fidelity Insurance, Trust & Safe-Deposit Company and Joseph 
Dickson, receiver of the Litchfleld, Carrollton & Western Railroad Company, 
and there seems to hâve been no intention to include other parties. The 
motion to dismiss was made by the Fidelity Insurance, Trust & Safe-Deposit 
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Company, and, excepting that company and the appellants, there has been no 
appearanee in this court by or for any person, company, or corporation. The 
ground of the motion to dismiss is that the other interveners decreed to be 
entitled to payment in préférence to the mortgage indebtedness, the purchaser 
at the sale, the railroad company, the railway company, the mortgagors and 
the mortgagee, the Mercantile Trust Company, as a subséquent incumbrancer, 
and Alexander H. Bell, the priority of whose allowanee of $10,000 as spécial 
counsel for the complainant the appellants challenge, are interested in the 
appeal, and should hâve been made parties thereto. 

W. L. Patton, for appellants. 

Samuel P. Wheeler and Bluford Wilson, for appellees. 

Before BROWN, Circuit Justice, and WOODS and JENKINS, Cir- 
cuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The gênerai proposition is familiar that on a writ of error to a 
judgment at law or on appeal from a decree in equity ail the par- 
ties against whom the judgment or decree was jointly rendered must 
join in the writ of error or appeal, unless good reason for the non- 
joinder be shown. Williams v. Bank, 11 Wheat. 414, 6 L. Ed. 508 
Owings v. Kincannon, 7 Pet. 399, 8 L. Ed. 727; Wilson's Heirs v, 
Life & Pire Ins. Co., 12 Pet. 140, 9 L. Ed. 1032; Todd v. Daniel 
16 Pet. 521, 10 L. Ed. 1054; Masterson v. Herndon, 10 Wall. 416 
19 L. Ed. 953; Simpson v. Greeley, 20 Wall. 152, 22 L. Ed. 338 
Feibleman v. Packard, 108 U. S. 14, 1 Sup. Ct. 138, 27 L. Ed. 984 
Hardee v. Wilson, 146 U. S. 179, 13 Sup. Ct. 39, 36 L. Ed. 933 
Inglehart v. Stansbury, 151 U. S. 68, 14 Sup. Ct. 237, 38 L. Ed. 716 
Davis v. Trust Co., 152 U. S. 590, 14 Sup. Ct. 693, 38 L. Ed. 563 
Hamrick v. Patrick, 119 U. S. 156, 7 Sup. Ct. 147, 30 L. Ed. 396 
Estis v. Trabue, 128 U. S. 225, 9 Sup. Ct. 58, 32 L. Ed. 437; Mason 
v. U. S., 136 U. S. 561, 10 Sup. Ct. 1062, 34 L. Ed. 545; Sipperly 
v. Smith, 155 U. S. 86, 15 Sup. Ct. 15, 39 L. Ed. 79; Elevator Co. 
v. Nichols, 34 C. C. A. 90, 91 Fed. 832; Hook v. Trust Co., 36 C. C. 
A. 645, 95 Fed. 41. The question hère, however, though in the 
main so presented, is not one of joinder in the appeal, or of notice 
and severance for failure or refusai to join therein. As joint inter- 
vening petitioners the appellants had a right, without joining others 
as appellants, to appeal from any final decree against them. The 
true objection is that they hâve not joined as appellees the other 
interveners and parties whose rights are so involved as to be affected 
by the resuit of the appeal. In its essential features the case is 
like that of Gray v. Havemeyer, 10 U. S. App. 456, 3 C. C. A. 497, 
53 Fed. 174, decided in the Sixth circuit. In Milner v. Meek, 95 
U. S. 252, 24 L. Ed. 444, the decree determined the amount and 
priority of the respective liens upon the estate of a bankrupt. One 
of the lienholders appealed, and there was a motion to dismiss be- 
cause the other lien creditors who were parties to the proceedings 
below were not parties to the appeal. In response to that objection 
the suprême court said: 

"It is sufflcient to say that the appeal was allowed in open court durîng the 
term at whieh the decree was rendered. No citation was, therefore, neces- 
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sary. Brockett V. Brockett, 2 Btow. 241, 11 L. Ed. 786. Millier atone appealed, 
but hls appeal brings up so much of the case and such of thë parties as are 
necessary for tbe détermination of hisirights." 

Accordingly this court has held that an appeal tàken în open court 
at the term when the decree was rendered brings within its juris- 
diction ail of the parties whose présence is necessary to a détermi- 
nation bf the rights of the appëllant. McNulta v. Cômmissioners, 
39 C. C. A. 545, 99 Fed. 328Ï ïf, therefore, thèse appellants had 
appealed from the decree of March 14, 1899, tô which they obtained 
leave to file exceptions, ihstead of appealing from the decree of 
November, it would hâve been an, appeal in> terni,, of which, without 
citation, ail the other interveners and the original parties to the 
suit for foreclosure would hâve been bound to take notice. In re- 
spect to the distribution of the fund then remaining in the registry 
the decree of March alone was final, and the appeal should hâve 
been therefrom., In respect to the foreclosure and sale the decree 
of November was, of course, final; but, in so far as it defined the 
basis or rule for the distribution of the fund to be realized between 
creditors whose claims had not been presented and proved, it was 
necegsarily and could reasonably hâve been understood to be only 
preliminary and advisory. The appellants chose, however, to ap- 
peal from that decree, açting presumably upon the theory that the 
déclaration of priorities there made was conclusive, not only upon 
those to whom prier allowaoees had been made and paid, but upon 
subséquent interveners whose rights were determined by the decree 
of March. That theory can hardly be true; but, if it be assumed 
to be true, then, the decree appealed from havîng been rendered 
at a term of court which had passed, it was clearly necessary to 
include in the appeal and to SerTCjwith notice ail parties of record 
whose interests oi* rights were dlïectly involved. The receiver was 
made a party, but he did not aîppear, and, if he had appeared, plainly 
it would not hâve been his duty or right to undertake to represent the 
conflicting claims of the intervening créditera as between themselves. 
Bosworth v. Association, 174 XL S. 182, 19 Sup. Ct 625, 43 L. Ed. 941. 
The mortgagor railroad company and its successor, the railway Com- 
pany, were not necessary parties, since they had practically become 
extinct by the foreclosure and sale, and had no interest in the pro- 
ceeds. Mercantile Trust Co. y. Adams Exp* Co., 16 U. S. App. 37, 
7 C. C. A. 3, 58 Fed. 6. Thie purchaser took free from ail incum 
brances, and, of course, is not concerned in the appeal; and the 
receiver himself,; without a personal interest to protëct, is not a 
necessary- party. Edgell v. Felder, 39 C. <3. A. 540, 99 Fed. 324; 
Railway Co. v. Jackson, 37 0.= G. A. 165, 95 Fed. 560. It seems 
equally clear thatfno assignment of erfor upon the decree appealed 
from çould reach or directly ftffect the allowànce ordered and paid 
to Bell before that decree wasrenteried; but,: if it: be assumed that it 
could, then it was; certainlyi necessary to make hini a party to the 
appeal. The order making ândldirecting the -immédiate payment of 
that allowànce was in itself a final decree for the purpose of appeal, 
and therefore not challengeable indirectly; by an appeal from another 
decree. 
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The inconvenience of requiring notice of an appeal by one inter- 
vener to ail others has been suggested. There may be many hun- 
dreds of them, and, if notice must be given to every one, the burden, 
it is urged, would be intolérable, and practically would put a stop 
to appeals by interveners. It is deemed a sufficient answer that, 
as decided in Milner t. Meek, supra, an effective appeal may be 
taken at the term at which a decree is entered without a citation 
or other form of notice; and, even when taken after the term, if 
the parties interested are very numerous, notice to a few of each 
class, who should appear in good faith in défense of the interests 
of that class, would be deemed sufficient. That is the known prac- 
tice in the circuit court (McArthur v. Scott, 113 U. S. 340, 5 Sup. 
Ct. 652, 28 L. Ed. 1015; Bank v. Taylor, 4 C. C. A. 55, 53 Fed. 854, 
9 U. S. App. 406), and, since an appeal from a decree in such a case 
must necessarily be prosecuted upon that theory, no good reason 
is perceived against a like course when the parties actually présent 
in the circuit court are too numerous to be joined in the appeal. 
The time for appeal having gone by, no notice which this court 
might now order could be effective to bring the absent parties within 
its jurisdiction. Any attempt at such a departure from the known 
methods of procédure would introduce into the practice an uncer- 
tainty and confusion the conséquences of which could not be fore- 
aeen. The motion to dismiss is sustained. 



JAMES H. RICB CO. V. LIBBEY et aL 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1901.) 

No. 542. 

1. Appeal— Parties— Allowance is Open Court. 

An appeal allowed in open court at the term when the decree was ren- 
dered, and duly perfected, brings into the appellate court, without cita- 
tion, ail the parties whose présence is necessary to a détermination of the 
rights of the appellant 

2. Corporations— Soit against Oppicers— Parties. 

A suit in a fédéral court by a creditor of a corporation, in behalf of 
himself and ail other creditors, against officers of the corporation, to 
charge them with liability under the Illinois statute (Rev. St. c. 32, § 
16), which makes ail directors and officers of a corporation personally 
llable for its indebtedness in excess of the amount of the capital stock, 
created with their assent, is one to which neither the corporation nor its 
assignée in insolvency is an indispensable party, and their joinder will 
not be required where it would defeat the Jurisdiction of the court. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

The bill was filed by the appellant, a citizen of Illinois, and judgment cred- 
itor of the Farson & Libbey Company, and in behalf of ail other creditors of 
that company who might join in the suit against the appellees, citizens of 
Wisconsin. The objeet of the bill was to hold appellees responsible to the 
appellant and the creditors joining him for the debts of the Farson & Libbey 
Company assented to by the appellees in excess of its capital stock. The stat- 
ute of Illinois upon which the claim of liability is based is as follows: "If 
the indebtedness of any stock corporation shall exceed the amount of its 
capital stock, the directors and officers of such corporation assenting thereto 
shall be personally and individually liable for such excess to the creditors of 
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such corporation/? Section 16, Bev. St. 111. The further facts necessary to 
the détermination of tbè questions învolved are as follows: In 1883 there was 
organized under the gênerai Incorporation laws of the state of Illinois the 
Hintz & Baker Company, With a capital stock of $50,000, divided lnto shares 
of $100 each. Its business was the buylng and selling* of sash, doors, blinds, 
and like commodlties. In 1893 Its name was changea to the Farson & Libbey 
Company, and it continued doing business in the city of Chicago under that 
name Until the 30th of Décember, la». Prior to his death, In January, 1895, 
Daniel L. Libbey was the owner of 24G shares of the capital stock of such cor- 
poration, and was the président and a dlrector of the conipany. Décember 15, 
18S4, Frank H. Libbey, bis son, beeame a director of the company, and in 
January, 1895, succeeded his father as président. Previous to his f ather's 
death, he had 10 shares of the stock. Décember 30, 1895, the Farson & Libbey 
Company made a voluntary assignment, under the assignment laws of the 
state of Illinois, for the beneflt of its «reditors, to Charles E. Pain, a citizen 
of the state of Illinois, who, being fluly qualifled as such assignée, entered 
upon the performance of his dutles. At the time of the flling of the bill 
below jje was stlll such assignée. The administration of the estate under 
the ïlilnois insolvent laws had proceeded so far in the county court of Cook 
county when the bill was flled that the time had elapsed for ail creditors 
to filethelr clalms; that the total liabilities were found to be about $200,000; 
and that a dividend of 10 per centum to the creditors had been paid. July 
23, 18^6, the appellant recovered In the circuit court of Cook county a judg- 
ment against the Farson & Libbey Company for the sum of $7,513.82, upon 
which exécution had been rèturned unsatlsfled, no part of such judgment hav- 
ing ever been paid except the 10 per;, centum dividend paid by the assignée. 
The original bill was flled in, the court below July 29, 1890. April 2, 1897, the 
American Glue Works and 27 other creditors, none of whom had obtained judg- 
ment, intervened, accepting the terras and conditions of the original bill, 
and adopting It as their own. April 5, 1897, the Prairie State National Bank 
intervened upon like terms. Answefs were flled by the appellees in the court 
below to the original bill, and also to the intervening pétitions, in effect deny- 
ing that they, or either of them, had assented to any indebtedness in excess 
of the capital stock of the Farson & Libbey Company; and much évidence 
upon the issue thus raised ls embodled In the record. Upon the view taken, 
however, by the court, this évidence need not be set out at large. The évi- 
dence introduced without contradiction showed that from January, 1889, to 
the assignment the indebtedness exceeded the capital stock by more than 
$100,000, rising in 1895 to more than $200,000. There was évidence tending to 
show that Daniel L. Libbey had assented to the création of from thirty-tive 
to flfty-flve thousand dollars of this Indebtedness, and that there was some 
indebtedness, the création of which was assented to by Frank H. Libbey. 
February 21, 1898, the court below dismlssed the bill for want of equity, based, 
as shown in the opinion, upon the conclusion that a bill would not lie against 
the appellees in the absence of the corporation and the assignée as parties 
to the suit 85 Fed. 82. March 5, 1898 (and during the same term of the 
court that the decree was entered), an appeal to the circuit court of appeals 
was allowed upon the motion of the appellant. This appeal was at the same 
term perfected by the flling of the rpquired bond and an assignment of errors. 

Clarendon B. Eyer, for appellant. 

Fred Belinger and Charles Barber, for appellees. 

Before WOODS, JENKINS, and GROSSGITP, Circuit Judges. 

PER CTJRIÀM. Within the authority of McNulta v. Commission- 
ers (recently decided in this court) 40 C. C. A. 155, 99 Fed. 900, and 
Kidder v. Safe-Deposit Co. (this day decided) 105 Fed. 821, the motion 
to dismiss the appeal for the reason that it was not joined in by the 
intervening creditors must be overruled. 

The principal inquiry on this appeal is, did the circuit court foi 1 
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the Eastern district of Wisconsin err in refusing to entertain juris- 
diction of the cause without the présence of the Farson & Libbey 
Company or its assignée as parties thereto? Parties to a bill in equity 
hâve been divided by the suprême court in several décisions, and by 
this court in Ziegler v. Railroad Co., 39 C. C. A. 431, 99 Fed. 114, into 
the f ollowing classes : (1) Formai parties. (2) Persons having an in- 
terest in the controversy, and who ought to be made parties in order 
that the court may act according to the rule which requires it to dé- 
cide on and flnally détermine the entire controversy, and do complète 
justice, by adjusting ail the rights involved in it. Thèse persons are 
commonly termed "necessary parties" ; but, if their interests are sep- 
arable from those of the parties before the court, so that the court 
can proeeed to a decree, and do complète and final justice, without 
affecting other persons not before the court, the latter are not indis- 
pensable parties. (3) Persons who not only hâve an interest in the 
controversy, but an interest of such a nature that a final decree 
cannot be made without either affecting that interest or leaving 
the controversy in such a condition that its final termination may 
be wholly inconsistent with equity and good conscience. Theï stat- 
ute on which this case is predicated has been construed by the su- 
prême court of Illinois in Low v. Buchanan, 94 El. 76, and Woolver- 
ton v. Taylor, 132 111. 197, 33 N. E. 1007. In the latter case it is said: 
"The statute certainly does not roean that the offlcers shall only become 
liable for one aet of assenting to excessive indebtedness during the life of the 
corporation. The amount in excess may continue to be inereased from time to 
time by différent offlcers, rnnning over a period of years. By a single bill 
for the benefit of ail the creditors against ail thèse offlcers that excess may 
be recovered, and made a fund for the payment of ail the debts. * * * 
The offlcers, If liable at ail, are liable to ail the creditors of the corporation, — 
those existing prior to the contract creating the excessive indebtedness, those 
whose debts are created thereby, and also those who may afterwards become 
its creditors. As to the subséquent creditors, could it be said the cause of ac- 
tion accrued before they became creditors? The action must be for their ben- 
efit as well as that of ail others, and yet they may not hâve become creditors 
of the corporation until more than ftve years after the flrst assenting to the 
excessive indebtedness." 

We are bound by the construction put upon the statute by the 
suprême court of Illinois. It is our opinion, in the light of this dé- 
cision, that the case under considération is an équitable suit for the 
benefit of ail the creditors, and that the fund recovered would be 
distributed ratably among ail the creditors. To such a suit the cor- 
poration or its assignée is not an indispensable party. Without 
their présence, complète justice can be done as between the creditors 
and those charged with statutory liability. It might be convenient 
that they should be made parties in order to ascertain more readily 
the indebtedness of the corporation. But that can be done without 
their présence. So, also, it might be convenient to hâve them before 
the court in the ascertainment of the facts if indebtedness in excess 
of capital stock was created, and when; but the court can ascertain 
those facts without their présence. No right of the corporation or 
its assignée is to be determined or affected, and, while they may 
corne within the class designated as necessary parties, they need 
never be summoned as parties, if by so doing the jurisdiction of the 
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fédéral court would be ousted. Ziegler v. Bailroad Co., supra. The 
lisbiïïty Aère, if any, is not to the corporation or to its assignée, 
and its enforeenient neither increases nor discharges any liability 
of the corporation. If the directors hâve incurred the liability of 
the statute, and sbould discharge that liability, they might possibly 
be snbrogated to the right of the creditors to assets of the corpora- 
tion after the creditors' debts are paid. But the corporation and its 
assignée hâve no interest in the enforcement of this statutory lia- 
bility. This résulta in a reversai of this case upon the only ques- 
tion upon which the judgment of the court below was given. 

The court below made no inquiry upon the merits of the case. A 
right décision involves a close examination of the évidence relating 
to each Jndebtedness of which it is averred that the appellees as- 
sented to its création. We think that the case ought to go back 
to the court below for this inquiry and judgment The decree will 
be reversed. 



FLANAGAN et al. v. DTJNNB. 

(Circuit Court of Appeals, Flfth Circuit January 15, 1901.) 

No. 954. 

1. TAXATION— ASSESSMENT— VALIDITY. 

Laws Fia. c. 4115, §§ 21-23, require the owner of real property or his 
agent to return the same for taxation, and the property to be assessed 
against the owner, or to the unkabwn owner if no return is made and 
the owner is unknown. Rev. St. Fia. S 1982, provides that a mortgage 
créâtes a spécifie lien on real estate, and does nqt convey the légal title. 
The mortgagee of real estate, who was not In possession, made a return 
to the assessor showing that it was the mortgagee of the lands, and they 
were appraised to it. Seld, that the purchaser at a tax sale thereunder 
acquired no title to the property as against a foreclosure purchaser, since 
the assessment was invalid. 
9. Same— Estoppel. 

Where the property was sold at a mortgage foreclosure to the mort- 
gagee, but before the confirmation of the sale the bid was assigned to 
plaintiff, the latter is not estopped by the return of the mortgagee from 
denying the validity of the assessment and the sale thereunder, since he 
does not hold under the mortgagee, and is not bound by his acts. 

Appeal from the Circuit Court of the United States for the Southern 
District of Florida. " 

This is a bill brought by the appelles ta the court below to hâve declared 
void certain tax salés made in 1895 for unpaid taxes of 1894, under which the 
respective appellants claim title to or Interests in various parcels of land in 
Pasco county, Fia., alleged tp be the property of the appellee. After several 
amendments to the bill, the cause was put at issue, and referred tb a master of 
the court to staté the facts. , Thë master reported the facts of the case to be 
as follows: "(1) That In 1891 onè Franklin L. Chase Was the owner of the 
lands in controversy, and that in January of that year he executed a mort- 
gage on thèse lands to the Florida Land & Improvement Company, and after- 
wards transferred ail of said lands; and in the year 1893 the Florida Land 
& Lumber Company became the owner of them, and remained the owner nntil 
the foreclosure 1 prbeeedings hereinafter set forth. That subsequently proceed- 
ings were instituted in this court to foreclose said mortgage. That on the 
15th day of July k 1896, a decree of sajejvvas entered in said cause In which de* 
eree one certain parcel of land was dëscribed as 19,919.80 acres, and W. A- 
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Carter was appointed master to make sale of the mortgage property. That 
on the 7th day of January, 1897, said master filed his report of sale In said 
cause, and attached thereto a copy of the advertisernent of sale, In which one 
parce! of the land was advertised as containing 19,919.80 acres, and in the 
description by the numbers in the advertisernent attached to the report the 
lands in controversy were included; said master reporting that the parcel con- 
taining 19,919.80 acres had been sold to the Florida Land & Improvement Com- 
pany, it having bid therefor one-tenth of a cent per acre. That on the llth 
day of February, 1897, said master filed a supplementary report in said cause, 
stating that ne had had delivered to him, by the attorneys for the bidder, an 
assignment of the bid of the said Florida Land & Improvement Company for 
said 19,919.80 acres to John J. Dunne, and an acceptance of said assignment by 
him, attaching thereto said original assignment and acceptance, and asked that 
the original report of sale be amended so as to constitute the said J. J. Dunne 
as the purchaser of said tract. That on the llth day of February, 1897, the 
court rendered a decree, reciting therein the sale of the said 19,919.80 acres 
to the Florida Land & Improvement Company, and that the Florida Land & 
Improvement Company had 'duly assigned its bid for the said 19,919.80 acres 
of land last mentioned to J. J. Dunne, Esq., Philadelphia, Pa., and that the 
said J. J. Dunne had duly accepted said assignment,' and ordered the said mas- 
ter to exécute the deed to the said Dunne for said 19,919.80; and I further 
flnd from the pleadings and the agreement of the attorneys filed before me 
that said deed was duïy executed and delivered by the said W. A. Carter, spé- 
cial master, to J. J. Dunne, the complainant. (2) That the lands in contro- 
versy on the lst day of January, A. D. 1894, were not the property of the 
Florida Land & Improvement Company, but that on said date the Florida 
Land & Improvement Company was the mortgagee of the same, and that it 
was not in actual possession thereof. (3) That the Florida Land & Improve- 
ment Company made to the tax assessor of Pasco county, Florida, J. S. Flana- 
gan, one of the respondents in this sale, a tax return for the year of 1894 as 
follows: Tax Assessor, Pasco County: I herewith return the following list 
of land held by the Florida Land & Improvement Company, as mortgagee, in 
Pasco county, January lst, 1894, at a valuation of 40 cents per acre, amounting 
to $32,282.00,' — in which list were included the lands in controversy; and 
no other return for taxation was made of said lands for that year. (4) That 
said lands in controversy were assessed for taxation for the year 1894 to the 
Florida Land & Improvement Company, and that the respondents claim tinder 
tax deeds based upon the tax sale of the unpaid taxes for that year. (5) That 
there was no signature, name, or désignation of the tax collecter of Pasco 
county, Florida, following the list of lands advertised for sale for taxes in said 
county for the year 1894, according to the form given In section 51, c. 4115, 
of the Laws of Florida; but there was a proper signature and désignation 
attached to the notice preceding the list of lands advertised. (6) I flud that 
the tax collecter of Pasco county filed In the office of the clerk of the circuit 
court of that county a proper list of the lands sold for the unpaid taxes for 
1894, accompanied by the proper certificate, as provided by section 56, c. 
4115, of the Laws of Florida, and that the clerk of the circuit court entered 
said list in the book provided by the county commissioners for said purposes, 
but that he failéd to enter or record the certificate of the tax collecter to said 
report; and to said entry, as recorded, there is no signature or vérification ot 
any kind by the tax collecter. (7) That the assessor of taxes of Pasco county, 
in making up the assessment roll of said county for 1894, set down opposite 
the descriptions of lands in said roll, as the valuation thereof, and the amount 
of taxes thereon, certain figures intended to represent the valuation and 
amount of taxes thereon in dollars and cents, but there is no dollar mark af- 
fixed to said sums, or any of them, but at the top of the lines wherein the 
amount of taxes are enumerated there is given the amount of millage on 
$100. (8) That the lands in section fourth (4), township twenty-five (25) south, 
range twenty (20) east, and the north half of the northwest quarter of section 
thirty-two (32), township twenty-five (25) south, range twenty (20) east, had 
been boxed for turpentine prior to the commencement of this suit; and the 
lands in section eight (8), township twenty-five (25) south, of range twenty 
(20) east, had been used for sawmill purposes, and a large part of the timber 
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thereon eut down and eut Into sawlpgs. (9) That the Temainder of the lands 
described in the Mil were, at the time of the bringing of this suit, wlld, un- 
cultlvated, and unoccupied, and were in, the actual possession of no one. (10) 
That the, timber on the said lands constitutes the principal value of the lands 
described în the bill of complaint. (11) That the eomplalnant never held 
thèse lands, in trust for the Florida Land & Improvement Company. (12) 
That the complainant was not in 1894, nor at the commencement of this suit, 
an offleer of the Florida Land & Improvement Company, and has not, since 
1891, been a stockholder in said corporation." No exceptions were filed to the 
master's report, and thereupon a final judgment was entered adjudging the as- 
sessment of 1894 and the sale' thereunder in 1895 yoid, and otherwise granting 
full relief to the plalntlff below. In this court the appellants assign errors as 
follows: "(1) The court erred in not dismissing the bill of complaint of the 
complainant on the ground that the flndings of fact of the master, which were 
not excepted to, failed to set forth any error or irregularity in connection 
with the assessment or sale of the lands described in the bill of complaint, 
which was suffleient to a void the tax sales and the deeds in pursuance thereof 
sought by the bill to be declared void, and clouds uppn the title of complain- 
ant. (2) The, court erred in its final decree rendered in said cause in decree- 
ing that the assessment to the Florida Land & Improvement Company of the 
lands described in the bill of complaint was void, because the flndings and re- 
port of the master, which were not excepted to, presented no basis upon which 
the court çould decree the said assessment to be void. (3) The court erred in 
its said final decree in decreeing that the equities were with the complainant, 
and in granting the complainant the relief prayed, because the flndings and 
report of the master, which were not excepted to, furnished no basis upon 
which a decree could be rendered In favor of the complainant. (4) The court 
erred in its said final decree in decreeing that Florida Land & Improvement 
Company ruade no return of the lands described in the bill of complaint for 
taxation, because the flndings and report of the master, whieh were not ex- 
cepted to, showed that the Florida Land & Improvement Company did return 
the said lands for assessment and taxation. (5) The court erred in its said 
final decree in decreeing that the notice of sale published by the tax collecter 
was not signed in compliance with law, and that the tax sale in pursuance 
thereof was thereby illégal on the ground that the report of the master, which 
was not excepted to, showed that the said notice of sale was properly signed 
by the said tax collecter In compliance with law." 

Hugh 0. Ma-Cfarlane, T. M. Shaekleford, and J. F. Glenn, for appel- 
lants. 
L. J. Starbuck, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts). The second as- 
signment of error présents the main question on this appeal, and it 
is whether the assessment niade in 1894 of the property of the Florida 
Land & Lumber Company in the name of the Florida Land & Im- 
provement Company as owner was a valid assessment. The law of 
the state of Florida provîding for the manner of making assessments 
on lands is 4s follows: 

"Sec. 21. The lands in each county In this state, subject to taxation and 
not included in the limits of incorporated towns and cities and laid off in lots 
and blocks, shall be asSessed by townships; and in making the assessment 
the assessor shall begin with the lowest numbered section in each township, 
and shall assess each lot, tract or parcel of land therein, in accordance with 
the description as ireturned i for taxation by the owner or agent: provided, 
the assessor may correct any errors in the description so returned. and if 
the owner or agent fails to make such returns the assessor shall assess ail 
lands not returned, according to the government survey, and can assess in 
one assessment ail the lands in a section belonging to the same owner, or 
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assessed as 'unknown'; and the assessor shall continue In hls assessment roll 
the description and assessment of the remaining sections In the township in 
the order of their numbers, and in the saine manner ne shall then assess ail 
the other townships In hls county in like manner: provided, that when pri- 
vate surveys of land or descriptions by metes and bounds hâve taken the 
place of government surveys, and the land is known, designated, and described 
only by such private surveys or metes and bounds, the description in the 
assessment shall be made in accordance with such surveys or descriptions 
as recorded in the office of the clerk of the circuit court; and when Spanish 
grants or donations exist in any county in this state which hâve not been 
surveyed and platted, or which plats are not recorded in the office of the clerk 
of the circuit court, the assessor for such county shall assess the several 
tracts of land owned in such grants, not platted as above, describing the same 
by référence to deed of record, giving the book and page of record as appears 
in the office of the clerk of the circuit court, and if the deed conveying such 
tracts is not recorded upon its production to the assessor he may describe 
the land as being that tract, lot, pièce or parcel described in a deed executed 
by the grantor, (naming him) to the grantee (naming him) therein, and bear- 
ing date (giving the date shown by deed), and such description shall be valid 
and sufficient for ail purposes of the assessment. The county commissioners 
of each county in this state shall purchase and hâve mounted on cloth, and 
then bound in volume or volumes, two complète sets of photo-lithographed 
township maps in their respective connties, one to be kept in the office of the 
clerk of the circuit court and the other in the assessor's office in their several 
counties, and ail thèse maps, and ail maps and information which may corne 
into the hands of the several assessors, which may be used in preparing the 
assessment roll, shall remain in the assessor's office and be delivered to his 
successor in office: provided, that any maps now owned by any tax assessor 
may be purchased at their discrétion by the county commissioners at a rea- 
sonable price. And should any assessor so fail to deliver said maps as above 
provided, his bond shall be responsible to the value of said property, as re- 
quired for the faithful discharge of his duty. He shall make the assess- 
ments of real estate in cities and towns, by lots and blocks, in regular order, 
throughout the original plan of the city or town, and ail additions thereto, 
ail the lots of a block to be listed in their regular order under the letter, 
number or other désignation of the block as filed and recorded in the office 
of the clerk of the circuit court, blocks also to follow in their regular order, 
(and ail lots or sub-divisions of a block, when belonging to one owner and 
being numbered consecutively and lying contiguously, may be assessed to- 
gether and the taxes extended on one Une,) each of the smallest sub-divisions 
of such block to be entered and the taxes thereon to be extended separately. 

"Sec. 22. The assessor shall ascertain by Personal inspection, where not 
already sufficiently acquainted therewith, the value of the lands, and assess 
them at their full cash value, and set clown in the assessment rolls follow- 
ing and opposite the description of the lands, the name of the owner or 
person in whose name the return is made, and when the land has not been 
returned and when the assessor has no means of discovering the name of the 
owner the assessor shall enter the word 'Unknown' In the column of the 
assessment roll provided for the name of the owners or persons making the 
return. The assessment books as provided by the comptroller shall contain 
an alphabetical index in which the assessor shall be required to indicate the 
name and the post-office address, if it can be ascertained, of each person 
whose name appears upon the assessment roll, and shall indicate opposite 
such name, as indexed, the pages upon which any tax or taxes may be found 
to be assessed. 

"Sec. 23. In order to facilitate the assessor in ascertaining the names and 
post-office address of owners of real estate, the several clerks of the circuit 
courts in each county of this state, shall be required to furnish to the assess- 
or of his county, on the flrst day of January of each year, an abstract showing 
the names of grantors and grantees, and description of land, and their post- 
office address, (if it can be ascertained), with date of transfer of deeds and 
conveyances which hâve been filed for record in his office during the previous 
year; which abstract of transfers shall guide the assessor in entering the 
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names of owners of real estateon ta© assessment roll Êor the ensuing year. 
The clerk^of tlie circuit court in compensation for his services shall be allowed 
ten cents fo*: eaeh instrument of conveyance filed for record in his office, 
which amoun* & e shall add. to his légal costs for recording the same." 
Laws Fia, <?., 4115. 

The ihteht qt the lawma£er unquestionably was tb hâve the assess- 
nients of lands in the names of the owners, and that the land should 
be assessed otherwise only when the assessor could not, with dili- 
gence and the means at hand, obtain the name of the owner, in which 
case the assessment could be entered "Owner Unknown." To find 
the name of the owher, the assessor was to look to the records, the 
returns, if any, made, and other information at hand. Under former 
statutes, very âimilar as tô the dutiës of assessors, the purpose to as- 
sess the land in the naûié of the owner has bèén clearly decided. 
Thus, in L'Éngle y. Eailroad Ck)., 21 Fia. 353, it was held that an as- 
sessment in the name of one who claimed on a master's deed based 
upon the foreclosure of «j, mortgage, the mortgagbr not having a 
good title, was void. And in L'Englè y. Wilson, Id. 461, it was held 
that an aésessment to Parkhurst, when the land belonged to Wil- 
son, the executor of the estate of Parkhurst, was void. See, also, to 
the same purport, Brown v. Castellawj 33 Fia. 204,, 210, 14 South. 
822. In Stackpole v. Hancock, 40 fia. 362, 384, 24 South. 914, 921, 
where lands belonged to W. P. Stackpole and J. L. : Connor, and J. I» 
Connor made a return for taxation, yet the assessor returned the 
lands in the name of W. L: Gonnor, the assessment and ail proceed- 
ings thereunder were held void. Wëquote from the case as follows: 

"The évidence Jntroduced by the complaisants was sufflcient to prove, in 
the absence of a counter showing, that the land was returned to the assessor 
for the year 1888 in the name of J. h. Connor, who was an owner to the 
estent of an undivided half interest, and that the assessor undertook to base 
his action in assesslng the property upon this return. It was his duty to 
make the assessment to the owner or person making the return, but this was 
not done. The* assessment was to a person not the owner, nor to one making 
the return, and in this respect it was clearly in violation of the statute." 

The assessment law given supra authorizes returns to be made by 
owners and agents, and déclares the considération to be given by 
the assessor to such returns; and we are clear that when, by the law, 
the assessor is authorized to assess pfoperty in the name of the person 
who makes the return, the return referred to is the ; return authorized 
by the law, — the return made by the owner or agent, a légal return. 
And it is on this line that we understand the court in Stackpole v. 
Hancock, supra, where it was said, "ït was his duty to make the as- 
sessment to the owner or person making the return." To hold other- 
wise would be to permit theassessor,. who does not know the owner, 
and has no means of diseoyering the name of the owner, to receive 
and act on a return made by any one merely reciting that he was not 
the owner. In the présent case no return was made by any owner 
or agent, nor purporting to be by any owner or agent. The return 
made and presumably acted upon shows on its face that it was by 
one who not only had ho titlë, but did not claim any. Under the law 
of Florida a mortgage is a spécifie lien on the property therein de- 
scribed, and not a conveyance of the légal title or of the right of 
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possession. Rev. St. Ma. § 1982. See Pasco v. Gamble, 15 Fia. 562; 
Jordan v. Sayre, 24 Ma. 1, 3 South. 329. The return in question, so 
far as the assessment of the land to the owner was concerned, was 
wholly outside of the matter, and for the assessor to hâve taken it to 
make his tableau of assessment was unlawful, and invalidated the as- 
sessment. AU proceedings on a void assessment are void. L'Engle 
v. Railroad Oo., supra; L'Engle v. Wilson, supra; Brown v. Castel- 
law, 33 Ma. 204, 14 South. 822; Daniel v. Taylor, 33 Fia. 636, 15 
South. 313. And see Stackpole v. Hancock, supra. 

This décision renders it proper to affirm the decree of the court 
below without the necessity of considering other assignments, unless 
there be merit in the third assignment, which is so gênerai in its 
character that it might be wholly disregarded under our rules. Un- 
der this assignment the appellant undertakes to raise the question 
that, as the Morida Land & Improvement Company made a return to 
the assessor that it held a mortgage upon the lands in controversy, 
upon which return the assessor assessed the lands in the name of the 
Florida Land & Improvement Company, and thereafter, on the fore- 
closure of a mortgage and the decree of sale thereunder, the Florida 
Land & Improvement Company became the successful bidder for the 
said lands, and before confirmation and deed assigned the bid to the 
présent complainant, the présent complainant is estopped from de- 
nying that the lands in controversy were not properly assessed to the 
Florida Land & Improvement Company as the owner. We hâve 
found that the act of the assessor, on the return of the Florida Land 
& Improvement Company, in assessing the lands to the company 
was illégal and void. The présent complainant does not hold title 
under the Morida Land & Improvement Company, and is neither by 
deed, record, nor en pais estopped by any of the acts and déclarations 
of said company. So far as this record goes, we doubt if there would 
be any estoppel as against the Florida Land & Improvement Com- 
pany, if that company were before the court asking relief. In short, 
we find none of the éléments of an estoppel as against the complain- 
ant, and hardly consider the argument made on that Une as serious. 
The decree of the circuit court is afflrmed. 
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(Circuit Court, N. D. Illinois, N. D. November 8, 1900.) 

No. 25,050. 

Dépositions— Letters Roqatory. 

Letters rogatory may be issued from a circuit court, where testlmony 
cannot otherwise be obtained in foreign jurisdlctions, but it must be shown 
wlth certainty that a commission is not adéquate, preferably by the 
issuance of such commission and Its return, showing the impossibility, 
after proper efforts, of obtaining the deslred testimony thereunder. 

Application by Complainant for Issuance of Letters Kogatory. 

F. F. Reed, for complainant. 
Wilson, Moore & Mcllvaine, for défendant. 
105 F.-53 
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KOHLSAAlV Bistoét Jndge. In this matter I am of the opinion 
that the authotitîéa siastain complamaiit's contention that letters 
rogatory should issue where the desired testimony cannot otherwise 
be obtained. "; : A commission is, as a rule, the more expéditions, corn- 
prehensive, and satisfactory means of procuring évidence outside the 
jurisdiction of the court, and tins means of taking such testimony is 
favored by the courts where it is adéquate. Complainant seeks to 
establish the fact that this means is not adéquate in this instance 
by his affidavit made upon information and belief only. This show- 
ing I do not deetn sufliciènt. I am of the opinion that the impossi- 
bilïty of obtaining the testimony sought by ordinary procédure un- 
dër à commission should be established with certaiïity; the most 
satisfactory method being the issuance of such commission, and its 
return showing the impossibility, after proper efforts made, of ob- 
taifliùg the desired testimony thereunder. There seems to be no 
direct 'authority for defendant's contention that oral examination 
may be had under letters rogatory. In this case the application now 
made for the issuance of letters rogatory will be denied, with leave 
tô renew should a commission fail to afford complainant adéquate 
relief. 



McCLAIN v. PROVIDENT SAVINGS & LIFE ASSTJR. SOC. OF NEW YORK. 

(Circuit Court, E. D. Pennsylvania. January 9, 1901.) 

'"'''No. 55. 

Lifb Ihsobance— Avoidanob of Policy for Misrbfrbbentation— Warrant - 
ibsutn application. 

Where a policy of life Insurance stàtes that it la lssuëd In considéra- 
tion, inter alla, of the "statemente and agreements" contained in the 
application] and the application closes with the déclaration: "I hereby 
déclare that I hâve read and understand ail the aboyé questions and the 
anètoérs thereto, and thejf are hereby toade part of my application for 
assurance, * * * and ï hereby -warrant sald answers as written to be 
- true,"— tbè aflswers tO thé questions In such application are warranties, 
and not merely représentations, and, M any of them are untrue, it avoids 
the policy, without regard to the question of thelr materiality, or the 
good f aith of the Insured. 

On Motions for Judgment upon Spécial Verdict and Motion for New 
Trial. 

Joseph H. Brinton, for plaintiff. 
Francis Bawle, for défendant. 

J. B. McPHEBSON, District Judge. At the trial I was disposed 
to give the jury binding instructions in favor of the défendant, but, in 
order th,at certain controverted questions of fact might be determined 
in case it should be important or désirable to hâve such détermina- 
tion, I askèd the jury to flnd a spécial verdict upon thèse questions, 
and to submit to the court the légal effect of the facts so found. 
This was done by the jury, and the case is now before me on a mo- 
tion by the plaintiff for judgment in her favor, a similar motion on 
behalf of the défendant, and a motion by the défendant for a new 
trial. I should grant a new trial with little hésitation if I did not 
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think that thé case could properly be ended now (so far as this court 
is concerned) by the entry of judgment in favor of the défendant on 
the spécial verdict. 

In two respects, as the jury hâve found, the answers of the insured 
in his application were untrue. He had had the disease of dyspepsia 
before April 27th, the day when the application was made, and he 
had been attended by a physician before the same date, although the 
application denied that he had ever had dyspepsia, and contained the 
answer, "Had no médical attendance," in reply to the question, 
"When and by what physician were you last attended, and for what 
complaint?" In my opinion, the insured warranted thèse answers 
to be true, and therefore their materiality, or the good faith of the in- 
sured in making the answers, is not to be considered. Accordingly, 
the flnding of the jury upon thèse two points — materiality and good 
faith — may be properly disregarded. Moulor v. Insurance Co., 111 
U. S. 335, 4 Sup. Ct. 466, 28 L. Ed. 447, was cited as a décisive au- 
thority in favor of the plaintiff s position that the answers in contro- 
versy are représentations only, and not warranties. I cannot assent 
to this view of that case. The policy there expressly declared the 
answers to be "représentations," while the application itself only 
warranted "that the above are fair and true answers"; adding: "It 
is acknowledged and agreed * * * that if there be, in any of the 
answers herein made, any untrue or evasive statements, or any mis- 
representation or concealment of facts," the policy should be null 
and void. This was evidently a warranty of fairness and good faith 
only, and such a warranty is équivalent to a mère représentation. In 
the case in hand, however, the policy refers to the "statements and 
agreements" — not to the "représentations" — in the application, and 
neither "statement" nor "agreement" is opposed to "warranty," or 
qualifies it in the least. A warranty is an agreement; an answer is 
a statement; and the policy therefore says, in other words, that in 
considération, inter alia, of the answers and warranties of the ap- 
plication, the contract is made. "Eepresentation" has a technical 
meaning; "statement" is a colorless word. Neither does the applica- 
tion warrant fairness merely, but warrants that "ail the statements 
contained in part 1 and part 2 of this application * * * are * * * full, 
true, and complète"; adding also the unnecessary clause, "and that, 
if any concealment or fraudulent or untrue statement be made," the 
policy shall be void. Even if this cumulation of provisions — one 
being a clear warranty, and the other being, therefore, a superfluous 
addition — should be thought to reduce the warranty so as to make the 
answers merely représentations, there still remains the concluding 
sentence of the application, separated by many questions and an- 
swers from the provisions I hâve just been considering. I think this 
sentence should be taken as the final word of the parties on the sub- 
ject, the final explicit déclaration of the insured: "I hereby déclare 
that I hâve read and understand ail the above questions^, and the 
answers thereto, and they are hereby made part of my application for 
assurance by the Provident Savings & Life Assurance Society of New 
York, and I hereby warrant said answers as written to be true. 
• • •» rfljjg j s aQ nnqualified agreement, and, to my mind, is 
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décisive. It followo immediately thé answers complained of, and, in 
my opinion, makes them warranties. 

But, if this construction of the contract Bhould be wrong, and if 
thèse answers are held to be représentations only, it may be proper 
to suggest to the court of appeals that the plaintiff should not be al- 
lowed to hâve judgment upon the spécial verdict, but that the case 
should be sent back for a new trial. As it seems to me, the weight 
of the évidence is against the verdict, and ought to hâve led to a 
différent resuit. 

Judgment may be ehtered in favor of the défendant upon the spé- 
cial verdict. 



CALM et al. v. DOLLEY. 

(Circuit Court, B. D. Pennsylvanie January 7, 1901J 

No. ia 

Phomissctry Notes— Actiohs— Dei-ensés. 

In an action on a promlssory note by plalntiffs who allège that they 
are bona flde indorsers for value before maturlty, an affldavit of défense 
which does not deny such allégation, but sets up an oral agreement be- 
tween défendant and thé payée at the time the note was slgned that dé- 
fendant should not bè held liable thereon, and that the payée then stated 
that such arrangement was satisfactory to his brother (one of the plain- 
tiffs), is insufilcient, even cohcedi'ng that such agreement could be proved, 
to affèct the note, since it fails to show that plaintifïs'were parties to the 
agreement, or to aver that they had notice of it before acquiring title to 
the note. 

Kule for Judgment for Want of a Sufflcient Affldavit of Défense. 

Jacob Singer, for plaintiff. 
Albert B. Weimer, for défendant. 

J. B. McPHEKSON, District Judge. The plaintiff s in this suit 
aver themselves to be bona fide indorsees for value, before maturity, 
of a prbmissory note of which the défendant is the maker, and the 
pending motion raises the question whether the following affldavit 
of défense is sufflcient tp prevent a Summary judgment: 

"I, Charles S. Dolley, défendant above named, hâve a fuli, true, and com- 
plète défense in the above stiuv as follows: 

"I flled In the United States patent office on October 21, 1896, an application 
for a 'process of tannlngY(No. 609,600), which application was thrown into 
Interférence with several other applications covering closely allied processes. 
Among thèse was one for'the treatment of hides,' by Edward Calm, of New 
York, filed Novëmber 19, 18^. (No. 612,T01). 

"Thèse interférences were tëôntesteà, and gradually overcome, the one with 
Calm being dlssolved by décision of the commissioner of patents on May 23, 
1899, whereupon- Mr. Calm entered a new and amended application, which 
was in turn thrown lnto Interférence with my pending application. 

"On December 4, 1897, Isola to Mr. James F. Crank, of the city of Los 
Angeles, Californla, an ùndivided one-half of ail my right, title, and interest 
in and to«the said pending application and to certain foreign patents covering 
the saine process. Mr. Crank covenanted to 'use the utmost diligence in pro- 
curing purchasers for said patents and applications, and to pay ail expenses 
necessary for the speedy and suceessful sale of said applications and patents.' 

"In June, 1899, Mr. Crank had, as he thought, perfected arrangements for 
the sale of the process In the United States, and was anxious that the pending 
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interférence should be dissolved, and the patent be Issued, as promptly as pos- 
sible. He thereupon opened up negotlations with Mr. Edward Calm, one of 
the parties to the Interférence, and arrangea ternis wlth him according to 
which Calm should concède priority of Invention, and allow my application to 
go to issue. 

"On or about June 29, 1899, Mr. Crank and Mr. Franklin H. Hough, of 
Washington, D. 0., patent attorney In charge of my application, met Mr. 
Edward Calm in New York City, and between that date and July 8, 1899, 
closed an agreement with Mr. Calm, whereupon he conceded priority, giving 
the papers to Mr. Crank, who forwarded them to Mr. Hough's brother In 
Washington, by whom they were filed with the examiner of interférences on 
July 10, 1899. The interférence was then dissolved, and on July 13th my 
patent was formally allowed, and was issued August 8, 1899 (No. 630,494). 

"On July 10, 1899, I went to New York City, and, together with Mr. Crank 
and Mr. Hough, met Mr. Edward Calm at the office of his attorney, Mr. J. E. 
M. Bowen, where Mr. Crank paid Mr. Calm the sum of $2,500, one-half of the 
considération for his concession, and where the note in suit for the balance of 
$2,500 was prepared, which I was requested to sign with the understandihg 
that my signature was necessary, owing to my being the party to whom the 
concession of priority had been made, but that Mr. Crank, who had made the 
negotiation, and who had paid Mr. Calm $2,500, was to be responsible for the 
payment of the note. 

"I stated clearly at the time, and it was understood by ail parties, that I 
was unable to pay this note, and that they were to look to Mr. Crank for pay- 
ment. 

"In accordance with this understanding, no références were asked of me, but 
Mr. Edward Calm requested Mr. Crank to accompany him to his brother's 
office, stating that, If he satisfied his brother of his (Mr. Crank's) responsibility, 
he would be satisfied. 

"Whereupon Mr. Edward Calm and Mr. Crank went together to see Mr. 
Maximilian Calm, one of the plaintiffs above named, and certain parties to 
whom Mr. Crank referred as to his business standing and ability to pay the 
note. Durlng their absence I remained in Mr. Bowen's office. They returned 
in the course of an hour, and I was assured by Mr. Edward Calm that every- 
thing was satisfactory, and that both he and his brother, Maximilian Calm, 
were content to look to Mr. Crank for payment of the note. 

"Un'der thèse "conditions' I signed the note, which was indorsed by Mr. 
Crank, and, but for this understanding, I would not hâve been induced to sign 
the note. 

"Ail of which I expect to be able to prove at the trial." 

The affldavit does not deny that the plaintiffs are bona fide holders 
for value, before maturity, and this must, therefore, be accepted as 
true. The essential averments of the affldavit are that, when the 
défendant signed the note, it was "understood by ail parties that [he] 
was unable to pay this note, and that they were to look to Mr. Crank 
for payment"; and, further, that the défendant was assured by 
Edward Calm, who is not one of the plaintiff firm, that "everything 
was satisfactory, and that both he and his brother, Maximilian Calm, 
were content to look to Mr. Crank for payment of the note. Under 
thèse conditions I signed the note, which was indorsed by Mr. Crank, 
and, but for this understanding, I would not hâve been induced to 
sign the note." 

In my opinion, neither of thèse averments is sufficient to prevent 
judgment, even if the Pennsylvania décisions were binding on this 
court upon a question of gênerai commercial law. Both averments 
are fatally defective, because the first does not déclare that the plain- 
tiffs were parties to the understanding that the défendant was not 
to be bound by his contract of indorsement, and because the second 
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does not déclare that the plaintiffs, before acquiring title, knew that 
the note had been signed with sabla, an understanding. The affidavit 
shows clearly that the plaintiffil were not présent when the alleged 
understanding was entered into; and the averment that Edward 
Calm, who was not a member of the plaintiff flrm, informed the de- 
fendant that the plaintiffs would look to Mr. Crank only for pay- 
ment of the note is an averméût Of incompétent hearsay évidence 
that cannot be considered. The défendant nowhere allèges that the 
plaintiffs had notice of the understanding that he was not to be 
called upon to pay the note, but only makes oath that he was in- 
formed that they had receivedstich notice; and this is, of course, 
a différent matter. I think it cannot be denied that without actual 
notice the indorsees could not bë bound by an unknown agreement 
of the original parties. None of the cases cited by the défendant 
goes so fàr as to hold that a bona. flde indorsee, for value, of nego- 
tiable pàper, before maturity, can be affected by an agreement of 
which he had no notice that was intended to relieve the maker from 
liability. How extensive the scope of the Pennsylvania rule may 
be that permits évidence to be given concerning a paroi agreement 
made at the time a written instrument was executed, when such 
agreement was the inducement that led to the signing of the instru- 
ment (Iron Co. v. Willing, 180 Pa. St. 165, 36 Atl. 737), it is unneces- 
sary now to décide; for I think it is clear that such a paroi agree- 
ment as is now set up cannot be proved in the fédéral courts at ali 
(Martin v. Oole, 104 U. S. 30, 26 L. Ed. 647), and, if provable in Penn- 
sylvania, can only be enforced in an action between the parties to 
the paroi agreement, or in an action brought by a subséquent holder 
with notice. 
The rule for judgment is made absolute. 



IjOWNDES et al. v. UNÏTED STATES. 

(Circuit Court, D. South Carollna. January 4, 1901.) 

Eminent Domain— Taking ov Property poh Public Use— Destruction of 
Easement. 

Owners of land lylng on a stream, who, with thelr aneestors, hâve used 
the waters of such stream for nearly 100 years for flowing the land In 
the growlng of rice, hâve acqulred an easement therein whlch constltutes 
property, wlthin the meànlng of the fifth amendment to the constitution, 
and they are entltled to malntaln an action against the United States to 
recover Just compensation for the taklng of property for publie use upon 
an allégation that the fédéral authorlties, In the exercise of thelr lawful 
power to improve navigation, hâve dlverted the waters of the stream, and 
thereby déstroyed such easement, and the value of the land to which it 
was appurtenant 

On Demurrer to Pétition. 

A. D. Cohen and Legare & Holman, for petitioners. 
Abial Lathrop, U. S. Atty. 

SIMQNTON, Circuit Judge. This is a pétition addressed to this 
court exercising the jurisdiction of the court of claims. It seeks 
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compensation for property of the petitioners, taken by the govern- 
ment for public purposes. The fifth amendment to the constitution 
provides: "Nor shall private property be taken for public use with- 
out just compensation." When such property is so taken without 
previous contract, an implied contract arises that just compensa- 
tion will be given therefor. On this implied contract this pétition 
proceeds. An answer has been flled to the pétition. The pétition 
having been read to the court, at the call of the cause for trial the 
government, under the Code Practice of South Carolina, interposes 
the demurrer that the pétition and complaint do not state facts suffi- 
cient to constitute a cause of action. This demurrer is what was 
known in Code pleading as an oral demurrer. It can be made not- 
withstanding that an answer has been flled. It is now required to 
be in writing. This is not a gênerai demurrer to the merits. It is 
addressed to the sufficiency of the complaint. It will not avail to 
dismiss the complaint, unless it shall appear that the complaint can- 
not be amended so as to state a cause of action. The présent ques- 
tion is, does this pétition or complaint state facts suffi cient to con- 
stitute a cause of action? The gravamen of the pétition is the de- 
struction of two rice plantations of the petitioners situate on Mos- 
quito creek and Santee river, in South Carolina. The pétition states 
the location of said plantations and their boundary on Mosquito 
creek, and their use as rice plantations by petitioners and their an- 
cestors for nearly 100 years, dépendent for flowage and drainage 
on Mosquito creek; that the government of the United States, in the 
lawful exercise of its authority, made a short eut from Santee river 
to Winyah Bay by means of a eut or canal; that this eut receives 
the waters of Mosquito creek from the Santee river, and conducts 
them by said canal to a tributary of Mosquito creek, destroying the 
natural ebb and flow of Mosquito creek, and the use of its waters 
for the said plantations. Hère is the allégation that the petitioners 
and their ancestors for nearly 100 years hâve enjoyed an easement 
in the waters of Mosquito creek (Lyon v. Fishmongers' Co., L. E. 1 
App. Cas. 663), and that by the action of the government, for public 
purposes, and as the direct resuit of such action this easement has 
been impaired, — it may be destroyed (Lewis, Em. Dom. §§ 83, 84). 
If this be so then it may be that the property of the petitioners has 
been taken from them for public purposes. The language of the 
constitution is, "Nor shall private property be taken for public pur- 
poses without just compensation." An easement may be the sub- 
ject of property as well as land (U. S. v. Great Falls Mfg. Co., 112 
U. S. 645, 5 Sup. Ct. 306, 28 L. Ed. 846; Great Falls Mfg. Co. v. 
Attorney General, 124 U. S. 597, 8 Sup. Ct. 631, 31 L. Ed. 527); 
and perhaps this may be a physical invasion of a hereditament of 
private owners and a practical ouster of their possession (U. S. v. 
Alexander, 148 U. S. 191, 13 Sup. Ct. 529, 37 L. Ed. 415; Lewis, 
Em. Dom. § 84). For the purposes of this demurrer, this is enough 
to sustain the pétition. It sets forth a cause of action. Whether it 
can be sustained when the answer is considered and the testimony 
taken, is another question going to the merits. The demurrer is over- 
ruled. 
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SILVER t. KENT et al 

(Circuit Court, B. D. Pennsylvania. January 31, 1901.) 

No. 23. 

V Bills and Notes— Goabantï— Conbtbuction. 

Défendants executed the following instrument: "As security for the at- 
tached note, the undersigned hold ciaïms amounting to more than the 
amount thereof ; and, for valuable considération, we agrée, if the above- 
described note is not paid at maturity, to collect said claims, and to pay 
the full amount due on said note to the holder thereof, without any dé- 
duction or charge." Held, that the instrument was an absolute, uncondi- 
tional guaranty to pay the note, and not merely an agreement to collect 
the claims mentioned and pay the note therefrom. 

2. Same— Défenses. 

Where one who has signed a eontract reciting a considération, and 
guanantying the payment of a note given for a loan made in reliance 
on hls guaranty, is suéd on his eontract, he cannot set up the défense that 
hé has recéived no considération for his guaranty, and no notice of its ac- 
ceptante. 

Conard & Middleton, for plaintifl. 

Eead & Pettit, for défendant Samuel L. Kent. 

DALÏJÂS, Circuit Judge. The plaintif? s étalement of claim sets 
out a promissory noté which, as it allèges, he recéived from the 
Oolumbia Navigation Company for $5,000 loaned by him to it, and 
that, at the time this note was given, the défendants, who were con- 
nected with that Company, guarantied the payment of it by a certain 
undertaking in writing, of which the following is a copy: 

"As securfty for the attached note of the Oolumbia Navigation and Trading 
Company, dàted December 13th, 1897, and due September 13th, 1898, for the 
sum of $6,000, the undersigned hold claims for labor, materials, supplies, etc., 
against the steamer City of Oolumbia, amounting to more than the amount 
of said hôtes. For the sum of one dollar to us in hand paid, and receipt of 
which is hereby acknowledged, and for other valuable considération, we, the 
undersigned, agrée, undertake, and bind ourselves, if the above-described note 
is not paid at maturity by the Columbià Navigation and Trading Company, to 
collect said claims, and to pay the full amount due on the attached and above- 
described note, on or before December 13th, 1898, to the holder thereof, with- 
out any déduction or charge whatever. In witness whereof , we hâve hère- 
unto attached our seals and affised our signatures this 13th day of December, 
1897. 

«'[Signed] Max Levy. 

"[Signed} Samuel L. Kent. 

"[Signedl Harrington Emerson. 

"Witness to ail three signatures: 

"G. P. Armstrong." 

The présent action is brought uppn this instrument, and the de- 
fendant Kent has flled an affldavit wherein he défends upon two 
grounds, namely: (1) That it was not intended to guaranty the pay- 
ment of the note, "but the intent, meaning, and purpose of said writ- 
ing was only to pledge as collatéral security for the payment of said 
note ail the claims held against the steamer City of Columbia, as 
therein set forth, and to provide that out of the amount collected 
thereon said note would be paid, without any charge to the holder"; 
(2) that he, the défendant Kent, "never recéived any considération 
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for the said guaranty, nor any notice from the said plaintiff of the 
acceptance thereof." 

1. Wliat was intended by the défendant is not a permissible sub- 
ject of inquiry by a jury. The true question is, what is the correct 
construction and légal effect of the writing? and that question is 
for the court. Its language is that of the défendant, and he is stnctly 
bound by it. I am not at liberty, at his suggestion, either to add 
to it, or to indulge in conjecture concerning its meaning. He ex- 
pressly agreed to pay the amount of the note, without any déduc- 
tion or charge whatever, and I do not think it incumbent upon the 
holder of the note to explain why he also undertook to collect the 
claims mentioned in the first paragraph of the writing. If the in- 
tent was, as is now contended, that the payment referred to shonld 
be made only in case those claims were collected, nothing could hâve 
been easier than to hâve plainly said so. It would, I think, 
hâve naturally occurred to the\ draftsmen to insert, after the words 
"to collect said claims, and to pay," some such word as "therefrom," 
"thereout," or "therewith." Not only, however, was this not done, 
but the separateness of the obligation to pay from the undertaking 
to collect was further indicated by a word which was used; the 
phrase employed being, not "to collect said claims and pay," but "to 
collect said claims, and to pay." 

2. In my opinion, the second défense is clearly inadmissible. The 
instrument in question, if a guaranty, — and I hâve held that it is, — 
is an absolute and executed one. It recited considération, and it 
is not denied that in point of fact the plaintiff's money was loaned 
in reliance upon it. Davis v. Wells, 104 U. S. 159, 26 L. Ed. 686. 
The plaintiff's rule for judgment is made absolute. 



WRIGHT v. SMITH. 

(Circuit Court of Appeals, Second Circuit January 29, 1901.) 

No. 38. 

1. Statuts of Fradds — Contract Relatino to Lakd. 

A paroi agreement by défendant, after conveyance of land to him by 
plaintiff without considération, and without agreement as to the future 
disposition of the land, to enter into the management of the same, and 
divide the net avails of receipts from rents or sales, is not a contract for 
sale or purchase of an interest in land, wlthin the statute of frauds of 
Massachusetts. 

2. Patîol Agreement— Breach— Remedt. 

The remedy for breach of paroi agreement of défendant to divide with 
plaintiff the net avails of receipts from land conveyed by plaintiff to 
défendant without considération, and into the management of which de- 
fendant was to enter, is by action at law. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

This is a writ of error to review a judgment of the circuit court for the 
Eastern district of New York upon a verdict in favor of Justus L. Smith, the 
plaintiff in the circuit court, against Joseph R. Wright, the then défendant, In 
an action at law upon a paroi contract. The complaint alleged that oa or 
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abpift.tbetispring of J881, which wasJn fact on August 4, 1880, the plaintiff 
conveyed to the défendant certain real estate, known as "Hôtel St Botolph," 
in thecjty of Boston, state.of Massachusetts, and that in ot about the sprlng 
or 1883, which was in fact on 'AugtJst 3, 1882, and November, 1882, the 
plaltitiff conveyed to tb» défendant other rèal estate In said City of Boston, 
known as the "Willard Place"; that "Upon or about the time of the last 
conyçyançe" the défendant went into the possession and management of both 
said" properties, and, in considération of said conveyances and giving said 
possession and control, promised to p&y to the plaintiff one-half the net in- 
come and one-half of 'ail net moneys realized from said properties. The com- 
plaint alleged a sale of each pareelof realestate, the receipt by the défendant 
of net,income and net proceeds other tban income, and a breach of the paroi 
agreement. 

The principal question in the case was thé validity of the alleged paroi con- 
tract under the statute of frauds of the state of Massachusetts, which was at 
the time of the conveyances, and still is, as follows: "Section 1. No action 
shall bebrought in any of the following cases, that is to say: * * * B'ourth, 
upon a contract for the sale of lands,: tenements or hereditaments, or of any 
interest In or concerning them; or, flfth, iipon an agreement that is not to be 
performed within one year from the making thereof; unless the promise, 
contract oe agreement upon which such action is brought, or some mémoran- 
dum or note thereof, is in writing and signed by the party to be charged there- 
with, or by some person thereunto by, him lawfully authorized." 

The record shows that Smith, the plaintiff, resided in Boston from at least 
1879 till January, 1883, when he removed to the city of New York, and that 
Wright, the défendant continually resided in Boston from 1879 to the time 
of the trial. They were intimate and were cousins. In August, 1880, Smith 
conveyed tp Wright, without considération, the St. Botolph Hôtel, which prop- 
erty and the Willard place Smith had mortgaged to a savings bank on July 
22, 1880, to secure $24,000. Nothing was said at the time of the conveyance 
about tbe future possession or management of the property, but Smith re- 
mained Tn possession and control ànd collècted the rents. In August, 1882, 
the conyeyance of the Willard place was made, and also without considération. 
Smith borrôwëd some money from Wright to pay the taxes and interest, and 
testifled that the arrangement made at the time of the conveyance was that 
if he went away Wright could collect the rents and take care of the property, 
and that the future net income and avails were to be equally divided. 
Smith continued to collect the rents until he went away. In answer to the 
defendant's question: "Tell me what the conversation was that took place 
between you and the défendant when you made the agreement that you allège 
in your complaint: What was he to do and what were you to do, and what 
did he say and what did you say?" — thé plaintiff replied: "I said to Mr. 
Wright that I was going to leave Massachusetts; that he had the title to the 
property; that, if he sold the property, that it was hls. I wanted him to take 
care of it, collect the rents, pay ail the expenses, if there were any that he 
had to pay, and do it as carefully as he could; and he could hâve one-half of 
the resuit, and the other half glve to me. Q. What did he say? A. He 
thought that was satisfactory, and said he would do it." Wright gave a dif- 
férent version of the reason for the conveyances, and denied the paroi agree- 
ment, or any agreement of a similar klnd; but the jury found in favor of the 
plaintiff, and by their verdict answered in the négative the question whether 
the conveyances were in fraud of creditors. 

Wm. K, Baird, for plaintiff in error. 

Robert J. Mahon, for défendant in error. 

Before INCOMBE and SHIPMAN, Circuit Judges. ' 

SHIPMAN, Circuit Judge (after stating the façts as above). From 
the foregbihg statement it appears that the jury found in accordance 
with the plaintifï's testimony, which was that his equity in the hôtel 
property was conveyed without considération or paroi agreement, 
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and witùout change of possession or control; that this state of af- 
fairs continued until about January, 1883; that the Willard place 
was conveyed in the same way in August, 1882, with the exception 
that Smith said that he contemplated leaving Boston, and, if he went 
away, Wright was to hâve charge of the property, and divide the 
net avails. The actual arrangement was entered into after the con- 
veyance when he determined to leave Massachusetts, and was fhat 
Wright was to take the control of both properties, collect the rents, 
sell and convey either or both, and that the net proceeds should be 
divided. It is évident that at this time Smith was closely pressed 
for money, that the properties were heavily incumbered, that he was 
to leave the state and enter into business elsewhere, and that it 
required an expenditure of time and skill, and perhaps of money, 
to obtain a profit from the properties. The jury found a readiness 
on his part to cast the burden upon his friend, and a willingness 
on the part of the friend to assume it. 

The paroi agreement was not a part of the agreement under which 
either the St. Botolph property or the Willard place was conveyed 
to the défendant. The title to the two properties had been placed 
in the name of Wright for the convenience of Smith, to save his ten- 
ants from annoyance, and without fraud as against creditors. Sub- 
sequently the défendant went into the occupancy and management 
of the two parcels, with the agreement for a division of the net profits 
from rents or sales. It was not an agreement for the sale of the 
lands or of an interest therein to the plaintiff or to any one. The 
promisor did not undertake to sell at ail, but simply to divide the 
net avails of the receipts from rents or sales, if sales or leases were 
made. The oral agreement related, not to land, but to the profits 
arising from the promisor's care and ownership of lands previously 
conveyed. If any statute of frauds has relation to this oral con- 
tract, it is the statute of the state of Massachusetts, and the con- 
struction of that statute by the courts of Massachusetts is of con- 
trolling importance. Grafton v. Cummings, 99 IL S. 100, 25 L. Ed. 
336; Burrell v. Root, 40 N. Y. 496. So far as the décisions of that 
state throw light upon the subject, the contract is not within the 
statute. In Trowbridge v. Wetherbee, 93 Mass. 361, the plaintiff 
had agreed with Robbins and the défendant that they should take 
a conveyance of a tract of land; that it should be transferred by, 
joint arrangement of the three persons, and when it was sold the 
proceeds should be equally divided between them. The plaintiff 
was not to contribute money, but his skill and services. Robbins 
sold his interest to the défendant, who agreed to become responsible 
to the plaintiff for his third part of the net proceeds. The land was 
subsequently sold, and the action was brought for the plaintiffs 
one-third of the net profits. The court held that a paroi promise to 
pay another a portion of the profits made by the promisor in a pur- 
chase and sale of real estate is not within the statute of frauds; 
that the defendant's promise to sell the land was within the stat- 
ute, but, having been performed, an action would lie upon the prom- 
ise which was without the statute if the promises were separate. 
The conclusion that a separate paroi promise to pay a part of the 
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ppoflt| fljri^î^g from the sale of land is not within the Massachusetts 
stajtute <||; frauds is basèd upon the principle that a right to share 
in the profits of a partieular adventure does not give the party any 
interest in the property itself. Smith v. Watson, 2 Barn. & C. 401. 
The principle has been, in différent jurisdictions, applied to paroi 
agreements to share in the profits and losses of a contemplated pur- 
chase of real estate, with the same conclusion that such agreements 
are without thé respective statutes of frauds. Dale v. Hamilton, 
5 Hare, 369; Bnnnell v. Taintor's Adm'r, 4 Conn. 568; Babcock 
v. Read, 99 N. Y. 609, 1 N. E. 141. It is true that in the opinion 
of Justice Story, as contained in Smith v. Burnham, 3 Sumn. 435, 
Fed. Cas. No. 13,019, a paroi partnership for the purchase and sale 
of lands in the state of Maine for the joint account of the partners 
was a paroi contract respecting an interest in lands. He thought 
that the agreement contemplated that upon every purchase under 
the contract of partnership the plaintiff was to hâve an interest in 
the lands purchased, to the extent of his share in the partnership, 
and construed the partnership agreement to be the "déclaration or 
création of a trust or confidence in lands not arising or resulting 
by implication or opération of law." The statute of frauds of the 
state of Maine was the same as that of Massachusetts. If the facts 
had been as claimed in the bill in equity for an accounting, there 
is no apparent doubt that the learned justice thought that the paroi 
agreement of partnership for the future purchase of lands attaches 
to the land when it is purchased, and therefore is a contract for an 
interest in each purchased parcel. It is also apparent that the su- 
prême judicial court of Massachusetts was not, in an action at law 
for an account of the profits of the land sold by the défendant upon 
a paroi agreement for the division of ^contemplated profits, controlled 
by the views of Judge Story. Trowbridge v. Wetherbee, supra. In 
tbis case the paroi contract was made after the deed to the défend- 
ant, and the considération for it was the agreement of Wright to 
enter upon thé management of the properties, and use his time and 
skfll in their profitable development ïï a distinction of importance 
exists between an agreement in view of a contemplated purchase, 
and an agree|nènt subséquent to and not a part of the agreement of 
purchase, th^ flifférence is favorable to the conclusion that the agree- 
ment in this case was n'at' a contract for the sale or purchase of an 
interest in lands. The cases heretofore citéd from Oonnecticut, 
Massachusetts; and New ifork are to the effect that an action at 
law is the proper reinedy for the breach of the paroi agreement 
The judgment is affirmed, with costs. 
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BISHOP v. AMERICAN PRESERVEES CO. et al. 

(Circuit Court, N. D. Illinois, N. D. October 19, 1900.) 

No. 22,273. 

MoNOPOLrBS— Anti-Trust Law— Action for Damages. 

Section 7 of the anti-trust act (26 Stat. 209), glvlng to any person Injured 
by any other person or corporation by reason of anything forbldden in the 
act the right to recover treble damages, does not authorize an action 
against an alleged trust corporation, by one who was a party to its organ- 
isation and a stockholder therein, to recover damages resulting from the 
enforcement by défendant of rights given It by the alleged unlawful agree- 
ment. 

On Demurrer to Amended Déclaration. 

Lynden Evans and Frederick Arnd, for plaintiff. 
Moran, Mayer & Meyer, for défendants. 

KOHLSAAT, District Judge. This matter cornes on to be heard 
npon demurrer to the déclaration herein as amended. A demurrer 
was sustained to the original déclaration in 1892 by Judge Blodgett 
(51 Fed. 272), and the suit seems to hâve remained dormant since 
that year. The suit is for the purpose of recovering treble damages 
under section 7 of the Sherman act, the facts set forth in the décla- 
ration on which plaintiff seeks such recovery being substantially as 
follows: That plaintiff was prior to the year 1888 engaged in the 
business of manufacturing préserves, etc.; that in said year he en- 
tered into an agreement with certain of the défendants and others 
to fonn a trust or conibination, which combination was subsequent- 
ly formed, and to which he conveyed his said business; that de- 
fendant American Preservers Company was subsequently organized 
under the laws of the state of West Virginia for the purpose of ac- 
quiring title to the property controlled by said trust, and for the 
purpose of forming a channel through which said trust could pur- 
chase and control the business of plaintiff, and purchase and control 
the entire manufacture of préserves, etc., in the United States; that 
plaintiff was forced to exécute a bill of sale of his said manufac- 
turing plant and business to said American Preservers Company, 
but continued to conduct said business under the naine and style of 
A. D. Bishop & Co.; that subsequently différences arose between 
him and the managers of said trust, and thereupon the said Ameri- 
can Preservers Company brought a suit in replevin against plaintiff, 
and by means thereof obtained possession of plaintiff's entire plant, 
stock in trade, and business, and still retains the same. In the 
amended déclaration it is averred that the products so controlled by 
said trust are products used in trade and commerce among the sev- 
eral states of the United States and with foreign nations, and that 
such products constitute articles of interstate commerce. It would 
eeem that this case would corne within the rules of law established 
by the suprême court in United States v. E. C. Knight Co., 156 U. 
S. 1, 15 Sup. et 249, 39 L. Ed. 325, although it might be a debatable 
question as to whether or not the question could be determined on 
demurrer. However, I am of the opinion that the demurrer should 
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be sustained on the ground tha^ the damage whicjuplaintiff claims 
to hâte suffëred is not of the liâture contemplated in section 7 of the 
Sherman act, when considered in connection with the remaining sec- 
tions thereof. Whatever damages plaintiff may hâve sustained in 
the promises are the resuit, not of the alleged unlawf ul combination, 
but of/the exercise of: the right, which every citizen possesses, to 
bringa lawsuit. There is another ground which might well be con- 
sidered asplacing plaintiff without the provision of said act, to wit, 
the ttûèlk. liât plaintiff #as himsëlf a party to the unlawful combina- 
tion, an4, was injured by reason of his illégal connection therewith. 
The deinûrrer is sustained on tjje ground that the déclaration as 
amended states no cause of action. 



WILSON v. CLONBROCK STEAM-BOILER CO. 

(Circuit Court, B. D. Pennsylvania. January 10, 1901.) 

... No. 9. 

CwWHAbT— Considération. 

' • Plaintiff 's promise to advertise defendant's manufactures in certain 
papers, the amount of advertising to be optlonal with plaintiff, is, after he 
bas advertised therein, asufflcient considération for defendant's agree- 
ment, appointing plaintiff }ts agent for a definite time for sale of the 
manufactures on commission. 

Motion by Défendant for Judgment upon Reserved Point. 

Eobert B. Kelley, for plaintif!. 
N. Dubois Miller, for défendant. 

J. B. MçPHERSON, District Judge. In April, 1895, the plaintiff 
and the défendant entered into a contract of which the following is a 
copy, one or two unimportant provisions being omitted: 

"This agreement, made and concluded this lOth day of April, A. D. 1895, 
between the Clonbrock Steam-Boiler Company, of Brooklyn, New York, party 
of the flrst part, and Joseph B. Wilson, of the city of Philadelphia, party of 
the second part: 

"Wheréas/ the said party of the flrst part Is engaged in the manufacture 
and sale of the steam generator called the 'Morrin Climax Steam Generator,' 
and the said party of the second part désires to sell the said steam generator 
within the sixtes of Pennsylvania, Maryland, and Delaware: 

"Now, thïà agreement wltnesseth that tfee said party of the flrst part, for 
and in considération of thé undertaking and agreement hereinafter eontained 
upon the parti of the said party of the second part, to be kept and falthfully 
performed, do constltute the said party of the second part their selling agent 
for the states of pennsylvania, Maryland, and Delaware, giving and granting 
unto the said party of the second part the exclusive right to sell the said 
Morrin Cllmax steam generator within the said states of Pennsylvania, Mary- 
Jand, and Delaware, with full power to appoint subagents. 

"And the safd party of: the flrst part agrées to give the said party of the 
second part catalogues, phptographs of plants, etc., of said generator, for office 
use, or for wfeatever purppsetney may be needed. 

"The said party of the flrst part furthér"ôgîees that ail orders received by 
it from or throiigh the said party of the second part Will be fllled as speedily 
as: the facilîtiesi Of "the said party of the flrst 'part will permit. It being ex- 
pressly understood and agreed that in the e^ent of any order being counter- 
manded,, after having beenaccepted by the safd party of the first part, beçause 
of the f allure of the saïd party of the flrstpàrt'to promptly AU the said order, 



WILSON V. CLONBEOCK STEAM-BOILER CO. 847 

the said party of the second part shall in that case receive his full crédit on 
the said sale, in the same manner as though the order had been properly 
filled and paid for. 

"The said party of the flrst part expressly reserves to itself the right to 
reject any orders submitted where the responsibillty of the purchaser seems 
to be doubtful. 

"The said party of the flrst part shall hâve the privilège to make such 
changes from time to time as the established list of priées and other exi- 
gencies in their business shall make necessary. 

"The said party of the second part, for and in considération of the fore- 
going, agrées to advertise the said generator in trade journals in the above- 
mentioned territory; the amount of such advertising to be optional with the 
said party of the second part. 

"The said party of the second part further agrées that he will in no case 
sell any generator or generators at a discount greater than the established 
percentage or percentages from the established list priée without express 
consent of the said party of the flrst part in writing flrst had and obtained. 

"It is mutually understood and agreed that ail sales to be made by the 
said party of the second part shall be for cash or promissory notes payable 
in accordance with agreement for sale, and shall be flrst approved by the 
said party of the flrst part. 

"It is further understood and agreed that, in ail cases where the said 
party of the second part sells or contracta to sell any generator or generators 
as such agent as aforesaid, they shall require and take from the purchaser 
an agreement that the steam generator or generators sold remain and be the 
property of the said party of the flrst part until the settlement for the same 
is made by the purchaser with the said party of the flrst part. 

"The said party of the second part shall take such précautions as may be 
requisite in various parts of his territory to give valldity and effect to such 
contract; it being understood and agreed, however, that this provision is to 
be enforced only when deemed necessary by the said party of the second 
part to secure the said party of the flrst part, but in that event the said party 
of the flrst part shall be communicated with, and its written consent ob- 
tained. 

"It is mutually understood and agreed that for ail services and disburse- 
ments made by the said party of the second part, as such agent, in carrying 
out the provisions hereof, he shall be entitled to and receive compensation 
as follows: 

"(1) A commission of ten per cent. (10%) upon the established list price of 
said generator and accessories, as fixed by the said party of the flrst part, 
upon ail sales made by the said party of the second part in the said territory 
of Pennsylvania, Maryland, and Delaware. 

"(2) A commission of ten per cent. (10%) upon ail sales which may be 
made by the said party of the second part, either by influence, correspondence, 
or Personal interview, or otherwise, in any of the territory in which the satfl 
party of the flrst part may not hâve an agency. 

"(3) Such commissions as may be mutually agreed upon by the said party 
of the second part and any other state selling agent of the said party of the 
flrst part on any sales which may be made by the said party of the second part 
in any territory of the said state selling agent of the said party of the flrst 
part. 

"Such commissions, however, shall not be due the said party of the second 
part until the said party of the flrst part hâve received payment in full for 
generator, either in cash or notes, or both. 

"In case the said party of the second part should sell or contract to sell 
any steam generator or generators at less than the established list price of 
the said party of the flrst part, without the consent of the party of the flrst 
part the différence between the list price and the price at which the gener- 
ator is sold shall be deducted wholly from the compensation or commission 
of the said party of the second part. 

"It is mutually agreed and understood that this agreement shall continue 
for the term of ten years, subject, however, to cancellation by the said party 
of the flrst part upon six months' notice in writing to the said party of the 
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second part, In case the total sales for the flrst six yèàrs shall average less 
tbari fifty thousand dollars ($50,000.00) per annùni; it bèlng undefstood and 
mutually agreed that tbe sales made In Pennsylvania previous to the signing 
of tMB- contraet by the party ôf the second part shall be credlted to the said 
partyof thé second part on aceount of the flrst yeai^s sales laider thls agree- 
ment 

"It being also understood that this agreement shallin ail respects be bind- 
ihg upon the suceessors and àsÈflgns of the sald party of thé flrst part." 

In March, 1897, the dèffSdant rescinded the contract, and took 
this step without just caiis$; t$.tbe verdict of the jury has established. 
This suit wàs brought to rëcovër damages for the rescission, and the 
plaintiff has recovered a verdict. : The défendant now asks that judg- 
ment may be entered in itsfayor upon the reserved point, presenting 
as the reason that the contrâÇt was void for want pf mutuality, — that 
no considération moved fÈoiri the plaintiff to the défendant, and there- 
fore that the contract cannot be enforced. I am unable to assent to 
this proposition, for reâsons that I shall briefly state. If the con- 
tract contains a promise by tbe plaintiff, and if the tèstimony shows 
that the prosûise was perlorsied before the rescission, then a sufficient 
considération for the defendant's ; promise to pay commissions has 
been shown, and the plaintiff is entitled to recover. The adequacy 
of the considération is a matter for the parties themselves. It W 
only necessary now to inquire whether a considération of some value, 
even if the amount be email, had passed from the plaintiff to the de- 
fendant before the rescission took place. 

It will bè seen by an examination of the contract that the plaintifPs 
promise was to adverti&e the dêfendaht's boiler in certain journals; 
and, if this promise had been without qualification, I suppose the de- 
fendant would hardly hâve denied that the promise to advertise was 
a valid considération for thé promise to pay commissions, and that, 
whenever the plaintiff earried out his promise and àctually did adver- 
tise, the obligation of the défendant to pay commissions would be- 
come absolute. The défendant argues, however, that the promise to 
advertise fumished no considération whatever, because the amount 
of advertising was optipnal with the plaintiff, so that if he had not 
advertised at ail the défendant would hâve had no légal ground of 
complaint. This is the précise point of the case, and I think the de- 
fendant's argument may perhaps be sufflciently answered in Mr. 
Pollock's words, t&kèn frôWhis Principes of Contract (Wald's Ed., 
p. 160): .... 

"The considération for à promise may well be contingent; that ls, lt may 
conslst In the doing pf somethlng by the promisee which he need not do un- 
less he chôoses; but which being done by him the contract ls complète, and 
the promise blndmg."' 

See, also, note; '*b," and «cases cited. 

To use the Iàhguage of Morse v. Bellows, 7 N. H. 549, 28 Am. Dec. 

375: "' ■ :: ■;;,:; : 

"Nor is it necôSsary that thé considération should exist at the time of mak- 
]ng the promise; for if the person to whom a promise ïs made should incur 
any loss, 'ëipense; or Iiability in conséquence of the promise, and relying 
upon it, the promise thereupon becomes obligatory. Thus, if A. promise B. 
to pay him a sum ef money if he will do a particular act, and B. does the 
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act, the promise thereupon becomes bindlng, although B. at the tlme of tbe 
promise does not engage to do the act. In the intermediate time the obli- 
gation of the contract or promise is suspended; for until the performance of 
the condition of the promise there is no considération, and the promise is 
nudum pactum, but on the performance of the condition by the promisee it 
is clothed with a valid considération, which relates back to the promise, and 
It then becomes obligatory." 

See, also, Cherry v. Smith, 3 Humph. 19, 39 Am. Dec. 150. 
In the note to the report in 39 Am. Dec. 152, it is said: 

"It has been doubted in many cases whether a contract in which one 
person has an option to do a certain thing, or not, is binding upon the other 
party. The objection to such contracts is that there is no mutuality of con- 
tract between the parties. It is said that one party is bound, while the other 
may do something or nothing. An able writer, speaking of this apparent 
want of mutuality, says: This is a mistake. The party making the promise 
is bound to nothing until the promisee, within a reasonable time, engages 
to do, or else does or begins to do, the thing which is the condition of the 
first promise. Until such engagement or such doing the promisor may with- 
draw his promise, because there is no mutuality, and therefore no considéra- 
tion for it. But, after an engagement on the part of the promisee which is 
sufficient to blnd him, then the promisor is bound, also, because there is now 
a promise for a promise, with entire mutuality of obligation. So, if the prom- 
isee begins to do the thing in a way which binds him to complète it, hère, 
also, is a mutuality of obligation. But if, without any promise whatever, 
the promisee does the thing required, then the promisor is bound on another 
ground. The thing done is itself a sufficient and a complète considération, 
and the original promise to do something if the other party would do some- 
thing is a continuing promise until that other party does the thing required 
of him.' 1 Pars. Cont. 451." 

It seems to me to be unnecessary to elaborate thèse statements of 
the raie. Doubtless, if the plaintiff had not advertised, the contract 
to pay commissions would not hâve been binding upon the défendant; 
but, as the undisputed testimony shows that the plaintiff did adver- 
tise, and in so doing expended money and incurred pecuniary obliga- 
tion, the case, as it seems to me, falls distinctly within the rules 
stated in the foregoing quotations. In none of the décisions cited by 
the défendant had the promisee made any reciprocal promise, either 
optional or unqualified, and in each case, therefore, the promisor's 
engagement was properly held to be without considération. 

I think the defendant's motion for judgment notwithstanding the 
verdict cannot be granted, and that the plaintiff is entitled to retain 
the fruits of his victory. Judgment may be entered for the plaintiff 
upon the verdict. 



SANDERS et al. v. GRAVES. 

'Circuit Court, D. Montana. January 29, 1901.) 

No. 515. 

Attorney and Client— Value of Services— Expert Testimony —• Trial- 
Questions for Jury. 

Where, in an action by an attorney for value of services, there was évi- 
dence of the nature and character of the services rendered, and the évi- 
dence established by practicing attorneys as to the value was that the 
services were worth $5,000, it was error to instruct that, if the jury found 
for plaintiff, he was entitled to recover in that sum, as the jury were not 

105 F.-64 
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bound by the évidence of tbe experts, but,wç r ® wtitled tq ûnd the value 
from their own opinion, considering thé nature p^thé services and the 
Mme expénded. ' îtL; 

WalsU & Newman, for plaintiffs. '"'','■ 

Olayberg & Gunn, for défendant. 

KNOWLES, District Judge. This action was brought by tbe 
plaintiffs âgainst the Refendant to recover the sum of $25,000, al- 
leged to be due as the reasonable value of proféssional services as 
attorneys at law perfonned for tbe défendant at bis spécial instance 
and reque^t Tbefë Wa|;eTidence introduced of tbe nature and cbar- 
acter of ; thèse services afod of tbe time occupiefl in performing the 
same. There was also the évidence of practicing attorneys, who gave 
their opinions as to the value of the services of the plaintiffs upon 
the facts sjrated, and the plaintiffs also testified a? to such value them- 
selvéS. .'Thëre was no évidence as to tbe value of said services on the 
part of the défendant The évidence as to the value of said serv- 
ices was that the same, upon the fâcts stated, wereof the reasonable 
value of $5,000. 

The ébujçi gavé to thë jury the following instruction; 

"You are instructed that you are the judges of the eredibillty of the wit- 
nesses and of the weight of the évidence, and, if you flnd that the testimony 
of the witnesses that the reasonable value of the services perfonned was the 
sum of $5,000 is false, then you will flnd for the défendant; but, if you be- 
lieve that évidence, then flnd for the platotifis for the full sum of $5,000." 

The défendant excepted to this instruction. The jury found for 
the plaintiffs in tbe sum of $5,000. The défendant now cornes be- 
fore the 1 court and pétitions for a héw trial, upon the ground that 
the abovte instruction wàs error. 

The défendant relies upon tbe casé of Head v. Hargrave, 105 TJ. S. 
45, 26 L, Ed. 1028. It is contended that this case supports the po- 
sition that in estimating the value of the plaintiffs' proféssional 
service» the jury were not bound by the évidence of the experts as 
to the reasonable value of said services, but could flnd from their 
own judgment, considering the nature and eharacter of said services, 
and the time occupied in their performance, tbe value thereof, and 
were not bound by the opinion of thé experts in regard thereto. I 
flnd that this contention is supportai by the case of Head v. Har- 
grave, supra. This viewîs also sustained by the following déci- 
sions: Leitensdorfer v. King (Colo. Sup.) 4 Pac. 39; Bentley v, 
Brown (Kan. Sup.) 14 Pac. 434; Kilpatrick v. Haley (Colo. App.j 
41 Pac. 508; Willard v. Williams (Oolo. App.) 50 Pac. 208; Arndt 
v. Hosford, 82 Iowa, 503, 48 N. W. 981; In re Dorland's Estate, 63 
Cal. 282; Wbitney v. Cityof New Orléans, 4 G C. A. 521, 54 Fed. 
617. The court feels bound by the case of Head v. Hargrave, and 
must, therefore, grant defendant's pétition for a newl trial. In doing 
so, however,.jI; wish to express my dissent from the views expresséd 
in that case. In its opinion therein the court says: 

"*The only question présentée! for our considération ls whether the opinions 
of ïhe attorneys as to thé value of the proféssional services rendered were to 
control the judginent of the jury so as to preclude them from exercising their 
own knowledge or lfleas upon the value of such services." 
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In speaking of the instructions asked by the défendant in that case, 
the court says, "Those instructions correctly presented the law of 
the case." In turning to thèse instructions, I find the following: 

"In determining the value of the plaintiff's services the jury are not bound 
by the testimony of the expert witnesses. That testimony may be considered 
by the jury; but if, in their judgment, the value flxed by those witnesses is 
not reasonable, they may disregard it, and find the amount which, in their 
judgment, would be reasonable." 

Considering this language, I think it is held by the suprême court 
that a jury may take the facts as to the character of professional 
services, the time occupied in performing the same, and détermine 
their value from their own gênerai knowledge upon the subject. It 
is stated "other persons besides professional men hâve knowledge 
of the value of professional services." There are statements in the 
opinion which would indicate that this gênerai knowledge which 
the jurors possess concerning such professional services should be 
considered in weighing the testimony of the experts. There cer- 
tainly is no objection to this. The objectionable feature is that the 
jury itself, under the rule laid down, may détermine itself, from the 
facts in the case, from their own knowledge or ideas, the value of 
such services. This would, in effect, constitute the jurors them- 
selves as experts. If the value of professional services lies within 
the common expérience and ordinary intelligence of men, then it is 
improper to admit expert testimony as to their value. 
In the case of Perguson v. Hubbell, 97 N. Y. 513, it is said: 
"Where the facts can be placed before the jury, and they are of such a na- 
ture that jurors generally are just as compétent to form opinions in référence 
to them as witnesses, then there is no occasion to resort to expert or opinion 
évidence." It is also stated "that it is not sufficient, to warrant the introduc- 
tion of expert évidence, that the witness may know more of the subject under 
inquif y, and may better comprehend and appreciate it than the jury." 

In Eog. Exp. Test, this view is approved. See page 26. In his 
book the author says: 

"If the facts can be placed before a jury, and they are of such a nature 
that jurors generally are just as compétent to form opinions in référence to 
them and draw inferences from them, then the opinions of experts cannot be 
received in évidence." 

This view is supported by Lawson, Exp. Ev. p. 96. In discussing 
the mode of proving the value of attorneys' fées, Lawson, Exp. Ev. 
p. 442, says: 

"There is no flxed standard by which their value can be determined. Their 
value and reasonable priée vary with the magnitude and importance of the par- 
ticular case, the degree of responsibility attaching to its management, the 
difficulty of the questions involved, the ability and réputation of counsel en- 
gagea, the labor bestowed, and other matters which will readily occur to the 
profession. The expérience and knowledge of ordinary jurymen do not qual- 
ify them to form an opinion as to the value of services of this kind. The 
case is not one where the opinions of witnesses should be excluded because 
they are no better than the opinions of the jurymen themselves." 

The author further states that practicing lawyers are peculiarly 
qualified to give opinions as to the value of such services. This view 
is sustained in Eog. Exp. Test. pp. 380, 381. He says: 

"The opinion of one who is not an attorney is incompétent to prove the 
value of an attorney's services." Hart v. Vidal, 6 Cal. 56. 
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If jurors are comptent to take the facts in évidence in a case and 
&x the value of attorneys' fées, I can see no necessity for calling 
in attorneys as experts to give their opinions in regard thereto. 

In the case of Wood v. Barker, 49 Mich. 295, 13 N. W. 597, the 
court had occasion to consider the action of a jury in valuing the 
fées of a physician. The lower court chargea the jury that, if they 
were not satisfied with the testimony of the experts, they were at 
liberty to use their own judgment on the question of value of the 
physician's services. The suprême court of Michigan, in reviewing 
this instruction, said: 

"There can be no presumption of law concerning the value of a surgeon's 
services, and there is no presumption that a jury can ascertaln it without tes- 
timony of some kind from persons knowlng something about such value. As 
already suggested, there was positive testimony of value not dlscredited, and, in 
the case of Dr. Hardlng, given by a disinterested witness called for important 
purposës by the défendant hlmself. We can see no sufficient reason for the 
suggestion: that ail this testimony might be disregarded, and there is no rule 
which would allow the jury to entirely ignore the testimony, and at the same 
time form an independent conclusion without testimony upon a matter which 
required proof beyond their conjecture or their opinion. We do not say that 
the value of a physician's services at a given time and place may not be 
known to other persons than physicians if they hâve been in a position to 
learn the customary or proper rates. But there is no légal presumption, and 
no reasonable probability, that ail jurymen hâve this knowledge. And there 
can be no saf ety to any one if juries are to use their own unguided views on 
such matters." 

I do : not see why the views hère expressed should not apply to 
attorneys' fées, especially in a caseï like this, where there was no 
conflict among the opinions of the experts as to the value of the 
services rendered. I conceive that jurors hâve more knowledge of 
the value of physicians' services than that of attorneys. As a rule, 
the charges of physicians in gênerai practice are very near the 
same. It is only when we corne to npted experts, and men of great 
réputations and ability, that they are changed materially. There 
are éléments that always enter into the value of an attorney's serv- 
ices which are not the sùbject of common knowledge. His ability, 
his peculiar adaptability for his profession, his gênerai standing be- 
fore the courts of the country, are matters best known to his pro- 
f essional brethren. The suprême court evidently thought that the 
same rule should be considered as certains in cases for damages. 
It said: 

"If, for example, the question were as to the damages sustained by a plaln- 
tiff from a fracture of his leg by the carelessness of a défendant, the jury 
would 111 perform their duty, and probably corne to a wrong conclusion, If, 
contrplled by the testimony of the surgeons, not merely as to the injury in- 
flicted, but as to the damages sustained, they should ignore their own knowl- 
edge and expérience of the value of a sound limb." 

A physician would be distjualified under the rules of Iaw from 
giving any such opinion. The question as to damages for personal 
injuries is peculiarly within the province of a jqry. The jury itself, 
unaided by the opinions of experts, must ascertaln and fix the dam- 
ages in such a case. In doing this it is guided by the character 
and extent of the injury received. "We flnd it laid down generally 
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in the authorities that on question as to the amount of damages 
reeulting from a particular transaction, witnesses, whether experts 
or not, cannot express an opinion, but are confinée! to a description 
of the injuries; it being the duty of "the jury to estimate the dam- 
ages from the facts proven as to the nature and character of the 
injuries." See Rog. Exp. Test. § 154, and cases there cited; Railway 
Co. v. Haynes, 47 Ark. 497, 1 S. W. 774; Norman v. Wells, 17 Wend. 
136. The case of Patterson v. City of Boston, 23 Pick. 425, cited by 
the suprême court, I find, upon examination, was a case where a jury 
was called upon to assess damages for the taking of private prop- 
erty for a public use. By referring to Parks v. City of Boston, 15 
Pick. 209, 210, I find that this estimate of damage for such taking 
was made under and by virtue of a statute which required the jury 
to view the premises; and the court said: 

"The jury must, therefore, I think, exercise their own knowledge and ex- 
périence fully; and perhaps, in most instances, with a compétent and intelli- 
gent jury, such judgment could not be much aided by the estimâtes of others, 
though under oath, and in the form of testimony." 

It is évident that the jury were required to perform the same 
services as were required of a committee under a previous statute. 
Such a committee was required to go upon the premises, and from 
its own knowledge and judgment assess the damages. In the case 
of Murdock v. Sumner, 22 Pick. 156, cited by the suprême court, 
there were facts presented to the jury upon which they could esti 
mate the value of goods without resorting to their personal knowl- 
edge or the testimony of experts. There was évidence of the cost, 
quality, and condition of the goods; and the court says, "The jury 
might hâve found its verdict upon thèse facts." That is not a case 
like Head v. Hargrave, where, unless we consider the évidence of 
the experts as to the value of the services of plaintiffs, there was 
no évidence upon which to find their value, unless the jury was 
compétent to find the value from the nature of the services and the 
time occupied in their performance. AH the authorities admit that 
the question of the value of professional services is the subject of 
expert testimony. If a jury is at liberty, after considering the évi- 
dence upon the services of an attorney, to form its own judgment 
as to the value thereof, expert testimony might as well be dis- 
pensed with. A jury is sworn to décide a case according to the 
évidence, and the authorities are numerous that, if the jury fails 
to consider the évidence before it, its verdict should not stand. I 
think that in a case for the recovery of the value of professional 
services, if it should be left to a jury to détermine the value of 
such services from its own knowledge and expérience, the resuit 
would be most unsatisfactory to the profession. For the reason 
that I feel bound by the rule established in Head v. Hargrave, 
supra, it is ordered that a new trial be grantéd in this case. 
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CORLEY v. TRAVELBRS' PROTEOTIVE ASS'N. 

(Circuit Court of Appeals, Sixtb Circuit December 10, 1900.) 

No. 805. 

1. AccipENT Insurance— Law Governing Contract— Place of Execution. 

Ky. St. § 679, relating to life Insurance, provides that "ail policles or 
certiflcates hereafter issued to persons within the commonwealth by cor- 
porations transacting business therein under this law" which contain 
any référence to the application or constitution or by-laws of the cor- 
poration as part of the contract shall hâve attached a copy of such appli- 
cation or the provisions of the constitution or by-laws referred to, other- 
wise such provisions shall not be received in évidence or be considérée! 
as a part of the contract. An accident Insurance association, having its 
national headquarters In another state, was composed of divisions and 
local posts; and one of such divisions, having subordinate posts, was 
located In Kentucky. Benefits were paid through the posts, whieh also 
received applications for membership and dues, and forwarded them to 
the division, which passed upon the eligibllity of the applicant, subject 
to approval by the national office. Certiflcates were issued by the na- 
tional secretary and sent to the division, through -which they were re- 
ceived by the members. Eeld, that such association was transacting 
business in the state of Kentucky, within the meaning of the statute, 
and a certifleate so issued and delivered therein to a person residing in 
the state was subject to Its provisions. 

2. SAKE— FORBIGN COMPANIES— DOING BUSINESS IN STATE. 

Where an Insurance association in fact does business in a state by so- 
llcitlng members and issuing pollcies therein, Its contracts so made are 
govemed by the laws of the state, regardless of whether or not it applied 
for the privilège of dolng business therein as requlred by the statute. 
8. Same— Character of Company— Fraternal or Assessment Companies. 

An association having a membership of traveling men issued certiflcates 
to its members which entitled them to benefits in case of death or Injury 
from accident; the same being paid from a fund created primarily by 
the membership fées and annual dues, but for which assessments were 
to be made if required. There. was a central or national organlzation, 
with state divisions and local posts, although members were received 
through the divisions where there was no post. The benéflt or indemnity 
feature seemed to be the principal purpose of the association, and the 
annual dues were divided between the post, if any, the division, the 
central association, and the indemnity fund. HeU, that such association 
was not a secret or fraternal organlzation under the supervision of a 
grand or suprême body, and whose members werè received "through the 
lodge System exclusively," within the meaning of Ky. St. § 641, but was 
an Insurance organlzation on the co-operatlve or assessment plan, as de- 
flned in sections 664, 665, and subject to the provisions applicable to such 
associations. 
4. Same— Kentucky Statuts— Spécial Limitation of Action. 

Under the provision of Ky. St. § 679, requlring ail pollcies or certiflcates 
issued to persons within the state by any corporation transacting business 
therein to hâve attached thereto a copy of any provision of the consti- 
tution or by-laws of the corporation referred to therein, or which Is made 
a part of the contract, where such a corporation issued a certifleate to 
a member which -entitled him "to ail the benefits accruing from such 
membership under ; the provisions of thé constitution and by-laws of their 
association, * * * which are made a part of this certifleate," the 
benefits in case of the death of the member to be paid to a benefleiary 
named, but no copy of any part of the constitution or by-laws was at- 
tached, the association cannot plead in bar of an action by the beneficlary 
after the death of the member a spécial limitation of six months con- 
tained in the constitution, but which was not shown by the certifleate. 
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5. Same— : Effect of Faildre to Complt with Statute. 

In such case, however, the constitution may be looked to for the pur- 
pose of ascertaining the amount of the beneflts recoverable, since the 
provision flxing such amount adds no new élément to the contract, and 
the association will not be permitted to avoid the contract by its own 
wrong, in failing to comply with the statute. 

6. Same— Death from Accident— Killing by Insane Person. 

A provision of a policy insuring against death by accident, exempting 
the Company from liability for death from "intentional" injury inflicted 
by the insured or any other person, does not preclude a rec'overy where 
the insured was killed by an insane person, incapable of forming a 
rational intent. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

This action was brought to recover upon a certain certiflcate of member- 
ship issued by the Travelers' Protective Association of America, a corporation 
of the state of Missouri. The certiflcate was issued to J. W. Corley, dated Oc- 
tober S, 1894. Corley was shot and killed on June 24, 1897. Proofs of death 
were furnished in .Tuly. and in August of the same year the défendant company 
deelined to pay the claim. This action was brought in the circuit court on 
the lOth day of June, 1898. The certiflcate is as follows: 

"By this certiflcate of membership certifies that J. W. Corley, of Louisville. 
Ky., is a member of the Travelers' Protective Association of America, and is 
entitled to ail the beneflts accruing from such membership, under the provi- 
sions of the constitution and by-laws of this association, subject to the con- 
ditions printed on the back hereof, and the application for membership, ail 
of which are made a part of this certiflcate. Beneflts, in case of death, pay- 
able to Miss Sallie H. Corley, his adopted daughter. In witness whereof, this 
association has caused this certiflcate to be signed by Its président and sec- 
retary, under the seal of the association, at St. Louis, Mo., this eighth day 
of October, A. D. 1894." 

Rules. 

"The member hereby agrées that the following rules shall be observed: 
That the Travelers' Protective Association of America shall not be liable for 
injuries incurred by a member in occupations more hazardous than specifled 
in his application for membership; or in case of injuries, fatal or otherwise, 
wantonly or intentionally inflicted upon himself while sane or insane; or 
in case of disappearance, or injuries of which there is no visible mark upon 
the body (the body itself not being deemed such a mark in case of death); 
or in case of injury, disability, or death happening to the member while in- 
toxicated, or in conséquence of his having been under the influence of any 
narcotic or intoxicant; or death or disability when caused wholly or in part 
by any bodily or mental infirmity or disease, dueling, fighting, wrestling, war, 
or riot; injury resulting from an altercation or quarrel, unnecessary lifting, 
voluntary overexertion (unless in a humane effort to save human life), vol- 
untary or unnecessary exposure to danger or to obvious risk of danger, or by 
intentional injuries inflicted by the member or any other person; injury re- 
ceived while avoiding or resisùng arrest, while violating the law or violating 
the ordinary rules of safety of transportation companies, or riding on a loco- 
motive; or to cases of injury caused by the disease of epilepsy, paralysis, 
apoplexy, sunstroke, freezing, orchitis, hernia, flts, lumbago, vertigo, or by 
sleepwalking, voluntary inhalation of any gas or vapor; injury, fatal or other- 
wise, resulting from any poison or infection, or from anything accidentally 
or otherwise taken, administered, absorbed, or inhaled; disease, death, or 
disability resulting from surgical treatment (opération made necessary by 
the particular injury for which claim is made, and occurring within three 
calendar months from the date of accident excepted). Any advisory surgeon, 
physician, or other authorized représentative of this association shall be 
allowed to examine the person or body of an injured member as often as 
may be necessary, in regard to any alleged injury or cause of death, and a 
refusai to allow such examination shall forfeit any and ail claims under this 
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certlflcate. Bénéficiantes can be changea only on application to the secre- 
tary at St. Louis. AnjKtaember meeting with an accident must notify the 
state secretary of the division of which ne is a member; and the national 
secretary, immediately, of said accident, glvlng full particulars of same, and 
name of attending physiciaii. In case of f allure to so notify, except because 
of unconsciousness or physical tnability, the member shall forfeit ail right 
to Insurance beneflts." 

The application for membershlp ls In thê form following: 

"Any white maie persoh of good moral character, not under the âge of 
elghteen years or. ofét 60 years, engagea as a commercial traveler, as buyer 
or seller for wholesàle or commission house or manufacturer, or any Whole- 
sale dealer, Importer, commission merchant, or manufacturer, ls eligible to 
membershlp in this association. 

"Instructions to Applicants. 

"When desirous ofdividing the amount due your beneflciary, you must do 
so in fractions, viz> 'one<flfth,< one-fourth, etc., as you désire. The beneflciary's 
Christian name motet be given In ail cases, and the beneflciary must be a 
member of the family Of the applicant. Applications must be accompanied 
with flve dollars, which pays the semiannuàl dues. The annual dues are 
ten dollars, payable either annually or semiannually, In advance, on July lst 
and Jannary lst, as the applicant may direct, one dollar of which goes to the 
state division, one dollar to the post (wbere there is no post, two dollars to 
the state division), two dollars to expense f und, and six dollars to beneflt 
fun& 

"Objects. 

"(1) To secure the repeal pf ail municipal, county, state, or territorial laws 
lmposlng or enforcihg a license tax on commercial travelers. (2) To secure 
récognition from railroads, and obtaln as favorable terms on transportation 
and baggage as are given to any other class of travelers, and to adjust ail 
différences between railroads and commercial travelers on a fair, équitable 
basls. (3) To secure hôtel accommodations commensurate with priée paid. 
(4) To elevate the social and moral character of commercial travelers as a 
profession, and to bring àbout the better acqùaintance of members. (5) To 
provfde a beneflt fund in case of death by accident or injury by accident (6) 
To secure business connections for unemployed members. 

"I, — , being desirous of becoming a member of the Travelers' Protec- 

tive Association of America, inclose herewlth a membershlp fee of flve dol- 
lars, and do warrant the following statements to be true: I do hereby certify 
that I àm «ngaged In the'eapacity of a commercial traveler, salesman, or 
buyer, Wholesale dealer, Importer, commission merchant, or manufacturer, 
engagea in a lëgitimate commission, wholesàle, or manufacturing business, 
and that 1 will comply with ail the requirements of the constitution and by- 
laws of said association, and the terms of the certlflcate of membershlp to 
be'issned'to me,, and that "I bave answered ail questions asked in this appli- 
cation truthfully and to ttië bèst of Ihy knowledge and belief, and I hereby 
agrée that any mlsstateméht or concealment of any facts will cause a for- 
felture of ntèmbership in said association, and that this application is a part 
of my certlflcate with thé Tfavelers' I*rotectivè Association of America; and 
I hereby expressly waive any ànd iB provisioné of law now existing, or that 
may hereafter exist, preventlhg any exMininlng or attending physician from 
disclosing any information acqùirëd whilè acting In a professional capacity or 
otherwise, or rendering him incompétent to testlfy as a witness in any way 
whatéver. 

i; "Beneflts. 

"Frfje thousand dollars In case of death by accident. Twenty-flve dollars 
weekly Indemnity, not to exceed. flfly-two weeks, in case of accident. Two 
thousand flve hundred dollars, lossof bot h legs or arms. Two thousand flve 
hundred dollars, loss of one arm and one leg. One thousand dollars, loss of 
one hand or one foot. Flve thousand dollars, loss of both eyes. One thou- 
sand dollars, loss of one eye. 
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"(1) My Ml name is J. W. Corley. (2) My âge is 52. My height is 5 
feet 7%. My weight is 165. (3) My address for mail, 635 W. Main. (4) 
Name of firm, Steng & Thalheimer. Business, boots and shoes. (5) Loca- 
tion of firm, Louisville, Ky. (6) My occupation is salesman. (7) The du- 
ties of same are salesman. (8) In case of death the benefits of my cer- 
tificate shall be payable to: (a) Give individual name in full: Miss Sallie 
H. Corley. (b) Résidence, 635 W. Main street. (c) Relationship, if any, 
adopted daughter. (9) What state division do you wisb to be placed in? 
Kentucky. What post? D. (10) Are you now, or hâve you ever been, 
a member of any other state division of this association? No. (11) Hâve 
you ever had, or are you now subject to, fits or any disorders of the brain, 
or any mental or physical infirmities, which would thereby render you liable 
to Personal injuries? No. (12) Do you drink "wine, spirituous, or malt liq- 
uors to excess? No. (13) Do you understand that in case of accidentai in- 
juries, or death resulting from intoxication, you or your beneflciary will 
receive no benefits? Yes. 

"This is to eertify that I hâve carefully read the application herewith pre- 
sented, and hâve answered ail the questions herein contained truthfully, to 
the best of my knowledge and belief." 

The association was composed of certain divisions and posts, there being 
a division known as the "Kentucky Division," which had a post known as 
"Post D," located at Louisville, Ky. This post has a président, vice prési- 
dent, secretary and treasurer, and board of directors. The applications of 
a number of persons were made at the same time as that of Corley, and the 
amount of money required for the dues' was f orwârded to the state board 
of directors, who pass upon the eligibility of a member. The applications 
were then forwarded to St. Louis, the national headquarters of the organ- 
ization, where the members, including Corley, were accepted. The money 
which was required to accompany the application was paid to the post secre- 
tary, who forwarded it to the state secretary, who in turn forwarded it to 
the national secretary. TJpon the élection of the applicant, the national secre- 
tary notifies the secretary of the division. The national secretary issues the 
certificat© of membership, which is forwarded through the secretary of the 
division to which the member belongs. Corley had paid his dues up until 
the time of his death, and was not in default. The testimony tended to 
show that Corley was killed by an insane person, incapable of forming intent 
to take life at the time of the shooting. The constitution contains a provision 
that "no action against this association for the recovery of any claims aris- 
ing under the certificate of membership, or the constitution and by-laws, 
shall be sustained unless commenced within six months after the refusai 
of the association to pay the same, and the lapse of such period shall be con- 
clusive évidence against the validity of any claim asserted if an action for its 
enforcement be subsequently commenced." This limitation was relied upon 
by the company. For the plaintiff, it was claimed it could hâve no effect, 
because of the Kentucky statute cited in the opinion. 

W. W. Thum, for plaintiff in error. 

Olarence Dallam, for défendant in error. 

Before LUKTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, after stating the foregoing facts, delivered 
the opinion of the court. 

The learned judge who tried this case directed the jury to return 
a verdict in favor of the association, being of the opinion that the 
contract of insurance was made in Missouri, and therefore not con- 
trolled by the Kentucky statute, and consequently the action was 
barred by the contract of limitation of the action entered into by 
the association and member, because of failure to bring the suit 
within six months after the claim was rejected. The Kentucky Stat- 
utes (section 679) provide: 
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"AUpoïlcles or certiflcates hereaftèr rssùM to'persons within the Commoh- 
wèalth by corporations transacting business therein under this law, which 
policlés or certiflcates contain any référence to the application of the insured, 
or the constitution, by-laws or other rules of the corporation, either as form- 
ing part of the policy or contract between the parties thereto or having any 
beârltfg on said contract, -shall contain or hâve attached to said policy or 
certiflcate a correct copy of the application as signed by the applicant, and 
the portions of the constitution, by-laws or other rules ref erred to; and unless 
so attached and accompanylng the policy, ho) such application, constitution, 
by-laws ôr other rules shall be recéived as évidence in any controversy be- 
tween the parties to or interested in said policy or certiflcate, and shall not 
be considered a part of the policy or ûft thé contract between such parties. 
The said policy or certiflcate, application, constitution, by-laws or other rules 
shall bë plainly printed, ànd no portion thereof shall be in type smaller than 
brevier: provided, ■ however, that nothing ta this section shall be construed 
as applying to health certiflcates or constitutional receipts, or other évidences 
used in reinBtâtement of a policy or certiflcate." 

The purpose of this statute is apparent, and requires that the por- 
tions of Ûie constitution and by-laws or rules of the association 
which are to form part of the policy or contract between the parties, 
or to hâve any bearing upon the same, shall be plainly printed and 
attached to the certiflcate. It has bécome so common as to hâve 
occasioned judicial comment in more than one instance, that par- 
ties obtaining insurance may be misled from the failure to read 
the many conditions and stipulations inserted in flne-print clauses 
of policiè^ or embodied in the provisions of lengthy constitutions. 
This statute is designed to place the conditions upon which the 
policy is issued in plain and direct form upon the certiflcate or policy, 
in order that the policy holder or member may become acquainted 
with the provisions of his contract, and leave no room to claim that 
he has made any other or différent contract. The présent case is a 
good illustration of the fairness and wisdom of such a course. Upon 
the face of the certiflcate issued to a member, it is. apparent that 
the constitution and by-laws contain a statement of the measure of 
obligation undertaken by the company to the assured; yet this con- 
stitution is not set forth, and there is nothing upon the certiflcate 
to indicate to thé member the short perîod of limitation within which 
an action must be brought. The beneflciary, finding a certiflcate 
among the effects of the deceaged persoh, but not discovering the con- 
stitution, may hâve no notice of this short period of limitation, and 
be led to rely upon the gênerai law of the State, which in the présent 
case, we are advised, is flve years from the time the cause of action 
accrued. The purpose and meaning of the statute are plain. Does 
it apply to this case? The statute, in tenus, seeks to regulate cer- 
tiflcates issued to persons within the commonwealth of Kentucky 
by corporations transacting business therein. The right of a state 
to détermine upon what tèrms it will permit foreign corporations 
to do business within its border s is too well established to need 
comment. Eepeated adjudications of the suprême court of the 
United States hâve established the doctrine that foreign corpora- 
tions do busitiesS in a state as a matter of grâce, and not of right, 
and the state may prescribe such rules as it may see flt to regulate 
the privilège granted, and to protect its citizens from the abuse of 
corporate powers. Insurance Co. v. Daggs, 172 U. S. 557, 19 Sup. 
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Ct. 281, 43 L. Ed. 552 ; Waters-Pierce Oil Co. v. Texas, 177 U. S. 28, 
20 Sup. Ct. 518, 44 L. Ed. 657; Hooper v. California, 155 U. S. 648, 
15 Sup. Ct. 207, 39 L. Ed. 297; Society v. Cléments, 140 U. S. 226, 
11 Sup. Ct. 822, 35 L. Ed. 497; Insurance Co. v. Cravens, 178 U. S. 
389, 20 Sup. Ct. 962, 44 L. Ed. 1116. 

The learned judge, in granting the prayer for peremptory instruc- 
tion in favor of the association, made the case turn upon the con- 
sidération that the certificate of membership was issued in the state 
of Missouri. We do not think this proposition necessarily déter- 
mines the case, although in this connection it may be remarked the 
certificate was forwarded through the office of the company in Ken- 
tucky, first to the state division, and thence reaching Corley. The 
certificate was within the control of the company's agents until 
delivered to Corley. This statute, in using the terms "certificate 
issued," refers to the well-known practice of such companies to grant 
certificates of membership which shall entitle the récipient to the 
benefits of the insurance. In analogy in this respect to policies of 
insurance, the certificate purports to be a contract of insurance, 
giving the "benefits" in case of death to the beneficiary. The true 
test, in our judgment, is whether the obtaining of this membership — 
the issuing of this certificate — was transacting business within the 
commonwealth of Kentucky with persons therein. An examination 
of the facts shows that ail the essential business in obtaining the 
memberships was transacted in Kentucky. In that state the asso- 
ciation had established a division. There it received applications 
and enrolled members, and passed upon their eligibility before for- 
warding the application to the home office. The local post of which 
Corley was a member was organized and had its habitation at Louis- 
ville, Ky. There the dues of members were paid, benefits were dis- 
pensed, and, except the forwarding of the applications and money 
to the home office for its action, ail the essential features of the 
business were transacted. In the light of this proof, we cannot 
doubt that, within the meaning of this statute, this corporation was 
transacting business and issuing certificates to persons within the 
commonwealth of Kentucky. If it were not so, the company may 
hâve ail the benefits of collecting dues, organizing divisions and 
posts, holding meetings, and otherwise carrying on its business, and 
avoid the force of statutes passed to regulate business of such char- 
acter in Kentucky, by simply maintaining its home office at its place 
of organization, and there finally passing upon applications for mem- 
bership. We think this statute was passed with a view to bringing 
within its terms and subjecting to its provisions corporations which 
might avail themselves of the right to transact such business in the 
state. It is urged that there is no proof that the association had 
ever applied for the privilège of doing business under this statute, 
or was acting thereunder. This can make no différence, if by the 
terms of the law the company came within its provisions. The fact 
that it saw fit to transact business within the state required it to 
comply with the laws thereof, and, having had the benefit of such 
business and received the money of the assured in that state, it is 
deemed to hâve submitted to the jurisdiction thereof. Berry v. In- 
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demnity Co. (0. 0.) 46 Fed. 439. It is further urged that thïs statut« 
had no application, because the association is not of the characte? 
which the law undertakes to regulate. Section 641, Ky. St., prcr 
vides : 

"The words 'insurance eompany or Insurance corporation,' as used in thi* 
article, shall be held to mean and include any association, individual, eompany 
or corporation, partnership or Joint stock eompany engagea in or carrying 
on, in any mariner, the business of insurance in this state, except that the pro- 
vision of this chapter or article shall not apply to secret or f raternal societies, 
lodges or councils, which are under the supervision of a grand or suprême 
body, and secure members through the lodge System exclusively, and pay no 
commission nor employ any agents, except in the organlzation of and super- 
vision pf the work of local subordinate lodges or councils." 

Section 664 provides: 

"Any corporation, association or soclety which issues any certlficate, policy 
or other évidence of interest to, or makes any promise or agreement with 
its members, whereby, upon the decease of a member, any money or other 
beneflt, charity, relief or aid is to be paid, provided or rendered by such cor- 
poration, association or society, to the légal représentative of such member, 
or to the beneflciary designated by such member, which money, beneflt, char- 
ity, relief or aid is derived from vohmtary donations or from admission fées, 
dues and assessments, or any of them, collected or to be colleeted from the 
members thereof, or members of a class therein, and interest and accretions 
thereon, or rebates from amounts payable to the beneflciaries or heirs, and 
wherein the paying, providing or rendering of such money or other beneflt, 
charity, relief or aid is conditioned upon the same being realized in the man- 
ner aforesaid, and wherein the money or other beneflt, charity, relief or aid 
is applied to the uses and purposes of such corporation, association or society, 
and the expenses of the management and prosecution of its business shall 
be deemed to be engagea in the business of life insurance upon the co-opera- 
tlve or assessment plan, and shall be subject only to the provisions of this 
subdivision." 

Also section 665: 

"Any corporation, association or society which issues any certlficate, policy 
or other évidence of interest to, or makes any promise or agreement with its 
members, whereby, upon the slckness or other physical disability of a mem- 
ber, and not by reason of having attained a certain âge, any money or other 
beneflt, charity, relief or aid is to be paid, provided or rendered by such cor- 
poration, association or society, to such member or beneflciary designated by 
him, which money, beneflt, charity, relief or aid is derived from voluntary 
donations or from admission fées,, dues, assessments, or any of them, collected 
or to be collected, from the members thereof, or members of a class therein, 
and interest and accretions thereon, and wherein the paying, rendering or pro- 
viding of such money, or other beneflt, charity, relief or aid is conditioned upon 
the same being realized in the mànner aforesaid, and wherein the money 
or other beneflt, charity, relief or aid is applied to the uses and purposes of 
such corporation, association or society, and the expenses of the management 
and prosecution of its business, shall be deemed to be engaged in the busi- 
ness of casualty insurance upon thé co-operatlve or assessment plan, and shall 
be subject only to the provisions of this subdivision." 

The constitution of the association was put in évidence, after- 
wards excluded by the court, and was not formally offered, except 
the sections regarding the amount of the recovery and the limitation 
of the action. However, the défendant attaches to its answer as an 
exhibit a copy of the constitution, which, it appears, was compiled 
several yëars after the issuing of the certificate, but there is no sug- 
gestion that it is not the constitution in force at the time of the 
issuing of the certificate in Question; and when thus introduced into 
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the record by the association, although the reply makes the issue 
that it is not a true copy of the constitution, we may look to it, so 
far as the association is concerned, with a view to determining the 
character of the organization, and we find that the annual dues 
of the association are $10, apportioned f 1 to the post, $1 to the state 
division, — where there is no post, |2 to the state division, — $6 to 
the gênerai indemnity fund, and $2 for gênerai expenses. Section 
1, art. 6. Further: 

"Whenever the indemnity or benefit fund is reduced by the payment of 
indemnity claims to less than $5,000, the board of directes may order an 
assessment, not to exceed two dollars, upon each member of the association, 
a notice of said assessment to be mailed to each member by the national 
secretary; and ail members failing to pay said assessment within thirty days 
shall cease to be members of this association." Section 3, art 6. 

Article 9 provides: 

"Section 1. The indemnity or benefit fund shall be established and main- 
tained out of the annual dues, as prescribed in section 1 of article 6, and the 
membership fee, as prescribed in section 2 of article 2." 

We think the association cornes within the provisions of the Ken- 
tucky statute just cited; for, while it has among its purposes the 
promotion of acquaintance and friendship among traveling men, and 
to obtain for them better railroad rates and hôtel accommodations, 
it may be said to be its principal purpose to provide a benefit fund 
for members in case of death or accident. This fund is derived 
from dues, and when depleted ïs replaced by assessment upon mem- 
bers. The certiûcate of memEership provides for payment of a 
spécifie sum for death by accident. Provisions are made for en- 
forcing and collecting the payment of dues. We think this associa- 
tion cornes under the Kentucky statute, unless it is within the ex- 
ception embodied in section 641 of the statutes. We find nothing 
in the organization of a secret or fraternal character. We do not 
find the supervision of a grand or suprême body and members se- 
cured by the lodge System exclusively. !Not ail commercial travelers 
may become members entitled to the benefits of the insurance. An 
application is required, setting forth the willingness of each ap- 
plicant to submit to a physical examination, and waiving ail provi- 
sions of law now existing or that may hereafter exist preventing any 
examining or attending physician from disclosing any information 
acquired while acting in a professional capacity or otherwise, or 
rendering him incompétent to testify as a witness in any way what- 
ever. The "benefits" are stated at a fixed amount in case of death, 
and certain spécifie sums for various injuries. It is évident that per- 
sons not answering thèse questions satisfactorily, though otherwise 
eligible, would be rejected as members. We do not discover in this 
association the features which characterize associations which the 
statute exempts from its provisions. We are strengthened in this 
conclusion by a letter from the superintendent of the insurance dé- 
partaient of Missouri, which seems to hâve been admitted without 
objection, wherein it is declared: 

"After an examination of the constitution and by-laws of the Travelers' 
Protectlve Association of America, forwarded by you to this department, I 
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beg leare to Inform you that the association not only fails to meet the re- 
quirements of the law goveming this class of organizations, in référence to 
having a lodge System with ritualistlc form of work," etc. 

We concur in the view herein expressed that the association has 
no lodge System, with ritualistie form of work, and, we may add, 
no lodge System by means of which members are exclusively secured. 
In order to exempt it from the requirements of the Kentucky statute 
above quoted, it must secure its members through that System ex- 
clusively. We are, therefore, of opinion that this association was 
one cpming within the purview of the Kentucky sîatute, and was 
transacting business when it obtained members and issued certifi- 
cates to persons within that commonwealth. The provision of the 
constitution relied on was therefore required to be printed upon or 
attached to the certificate, and for fàillire to comply with the law in 
this respect the limitation is not a défense. 

It is urged that this construction will prevent the plaintiff from 
recovery under this certificate, as the constitution must be looked 
to in order to make out a recovery of any amount, and no part of 
it is printed upon the certificate. But we find that the certificate 
undertakes that the "benefits," in case of death, shall be payable 
to the beneficiary. It does not intppduce any new élément of con- 
tract between the parties to ascertajn the amount of this benefit 
from the constitution. The purpose of this statute is to require the 
company, in its policy or certificate, to bring ail of the provisions of 
the contract to the attention of the insured, and definitely fix the 
conditions of the insurance beyond the power of others to change 
or enlarge the contract after his decease. To escape payment be- 
cause the certificate did not comply with the statute, by failing to 
print the provisions fixing the amouUit to be recovered in case of 
death, would be permitting the company to avoid the contract by its 
own wrong in failing to comply with the statute. 

It is urged f urther by défendant in error that it was correct to 
ïnstruct the jury for the défendant, because it appears that, Corley 
having been killed by a gunshot wpund inflicted by another, his 
death was not accidentai, and that the company was not liable for 
death by intentional injury. "We think it is the true rule that if 
the deceased was killed by one incapable of distinguishing between 
right and wrong, or forming a rational intent to do the act, then 
the death would not be intentional, any more than it would be if it 
happened through some unforeseen accident. There is testimony in 
the record tending to show that the slayer of Corley was insane at 
the time of the act, sufficient to carry the question to the jury. 

It is also urged that the beneficiary was not adopted in accordance 
with the laws pî Kentucky, and therefore had no insurable interest 
in the life of the assured. The record of adoption, it is said, does 
not disclose that the wife of Corley, ïhen living, joined in the ap- 
plication for adoption. We think, however, for 'the purposes of this 
case, the adoption is sufficiently shown, and against collatéral attack 
it will be presumed that the statute of Kentucky was complied with; 
there being nothing in the record to exclude this conclusion. 

We think, therefore, that the case should hâve been submitted to 
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the jury tipon the issue of intentional killing, and that the court 
erred in holding the case baxred by the six-months limitation con- 
tained in the constitution. The ju3gment is reversed, and the cause 
is remanded for further proceedings in accordance herewith. 
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(Circuit Court of Appeals, Seventh Circuit. January 16, 1901.) 

No. 685. 

Master and Servant — Railroads — Injuries to Servant — Contributory 
Négligence. 

A locomotive engineer, whose train was standing on a siding waiting 
for a passenger train, went under his engine to repair the air-brake 
apparatus, knowing that anotber freight train near him would back In 
on the same siding in the rear of his train in order to allow the passenger 
train to pass. He failed to set the brake on his engine, which would 
bave held his train, and failed to notify elther train crew that he was un- 
der his engine, and did not display any signal or warning. While thus 
employed, the other freight train backed against his train, forcing it for- 
ward, killing him instantly. Held, that he was gullty of contributory négli- 
gence. 
Grosscup, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

Mary A. McNulty, as administratrix of the estate of Patrick McNulty, de- 
ceased, brought suit against the receivers of the Wisconsin Central Company, 
then In the possession and opération of its Une of railway, to recover damages 
for the death of Patrick McNulty, her intestate, under two statutes of the state 
of Minnesota, — one allowing a recovery by the Personal représentative of a 
deceased person for his death caused by the wrongful act or omission of an- 
other. where, if death had not ensued, the deceased might hâve maintained 
an action, the amount recpvered to be for the exclusive benefit of the widow 
and next of kin of the deceased; the other imposing liability upon a corpora- 
tion for the négligent act or omission of a co-servant causing injury. At the 
trial there was a verdict for the plaintiff below, and the cause is brought hère 
for review. At the conclusion of the évidence the défendants moved the court 
to direct a verdict for the défendants. The motion was denied, and that ruling, 
among others, is assigned for error. The uncontroverted facts established at 
the trial were thèse: Gladstone, in the state of Minnesota, is a station on the 
Une of the Wisconsin Central Railway. The main track of the railway there 
runs substantially east and west, the passenger station being on the south 
side of and immediately adjacent to the main track. North of and parallel 
to this main track, and connected with It at either end, is a siding or "passing 
track" 1,290 feet In length from switch to switch; but only 990 feet of it 
could be used by trains without interfering with the main track. At a point 
98 feet west of the switch. Connecting the siding with the main Une west of 
the station, the Une of railway was crossed by the main line of the St. Paul 
& Duluth Railway, and at a point 435 feet west of that switch there was a 
public highway crossing. Patrick McNulty, on the 27th day of September, 
1897, was a locomotive engineer in the service of the. receivers, and was in 
charge of an engine pulling freight train No. 22, bound eastward from Minne- 
apolis. The train arrived at Gladstone at 2:40 p. m., where it was known 
that it would meet freight train No. 23 and passenger train No. 1, both west- 
ward bound, and In the order named. While train No. 22 was switching at 
that station, train No. 23 from the east arrived, and was stopped east of the 
station and for some 10 or 15 minutes, until train No. 22 had finished switch- 
ing, had coupled up and backed upon the siding or "passing track," ready 
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to prpceefl eastward upon thé arrivai of passenger train No. 1. McNuIty's 
trata, Nb. 22, was cpmposèd of an engine, 17 cars and a, caboose, of which 14 
had air brakes connected and working. • The engine was also equipped with 
air brakes, à pair of brakes upon each pair of driver wheels and upon both set» 
of tank wheels. When the train stopped upon the siding, the brakes upon 
the caboose were set, but not on the other cars or engine. Upon the siding. 
and to the westward of train No. 22, were two box cars, coupled and with 
brakes set, standing about 10 feet from the caboose of train No. 22, the rest 
of the siding or "passing track" being clear, but having space only for four or 
flve cars. When train No. 22 went upon the siding, train No. 23 proceeded 
west along the main track, passing r train No. 22 and the station house, and 
stopped when the entire train had passed beyond the west switch. Hère it 
stood for a period of from 4 to 10 minutes, as variously estimated by the 
witnesses. This train was composed of about 30 cars, and was drawn by 2 
locomotives, and was ordered by its conductor to pull down the main track 
west o£ the siding, or "passing track," and then back in on the siding, so far 
as possible^ with the design that train No. 22 should proceed eastward imme- 
diately upon the arrivai of passenger train No. 1, and train No. 23 would then 
back eastward unon the siding, allowlng the passenger train to proceed west- 
ward. There "would appear tb hâve been on the part of the engineer of train 
No. 23 some demur to this order of the conductor on the ground that it would 
require thëm to open the traia at the Crossing of the Duluth Ràilway and at 
the highwây beyond, and would lose time, but it is clear that the conductor 
adhêredto the order, and left the train, enteririg the station house, and leav- 
ing the management of the train in the hands of the brakeman. As train No. 
23 passed westward upon the main track, McNulty, the engineer of train No. 

22, was standing on the ground near his engine, and between it and train No. 

23. The conductor of train No. 23 ieft the engine of that train when near 
McNulty, and had some conversation withhim, and, as the caboose passed, 
the conductor again boarded the train, and left it again at the station. This 
conductor testlfles that he told McNulty that train No. 23 would back in on the 
siding in the rear of train No. 22, to be ready to follow No. 22 out after the 
arrivai of 'thé passenger, Others.who were near to the parties testified to a 
conversation, but could not tell what was said. The fireman of train No. 22 
thought they were joking upon some subject. After train No. 23" had passed 
westward, McNulty, taking a torch and a wrench, went under his engine 
to flnd and répair a leak in the air-brake apparatus, which had been noticed 
before leaving Minneapolis, and had increased so that the air pump worked 
continuously, threatening to impair the efflciency of the air brakes. It was 
his duty to flhd and repair that leak before leavlng that station. To do this, 
McNulty lay upon the ground upon his left side with his head and arms ex- 
tended under the locomotive between the rear driving wheel and the forward 
wheel of the tender. His fireman had gone to the front of the engine, and 
was bccupied thère a short time in some labor connected therewith. He re- 
turned on thé South side of the engine, and as he mounted his cab saw Mc- 
Nulty lying there. McNulty had notifled no one of his intention to go under 
the engine, and no one of either crew knew that he was in that position, 
except his fireman', who saw him there as he mounted the gangway. By turn- 
ing a lever in the engine, McNulty could hâve set the brakes upon ail the 
drive wheels and tender wheels of the engine and upon ail the wheels of the 
14 of the 17 Cars in train No. 22, and the évidence showed that, if the brakes 
had been so. set, It 1 would hâve held the train under the circumstances. No flag 
was displayecl, Of ahy warhlng given by McNulty to any of the crews of either 
freight train. The fireman was not directed or requested to keep a lookout 
and give warnlng of any movement affecting McNuIty's safety. The brake- 
man of train No. 23, upon that train passing the switçh, threw the switch 
over, and signaled No. 23 to back in upon the "passing track," which signal 
was obeyed. Thé brakeman walked eastérly, searching for a link and pin to 
use in coupling "fhè two detaehed cars, which were on the siding, and, find- 
ing nbne, gave the signal to stop, which was obeyed. He entered his caboose, 
and, flnding what he wished, gave the signal to continue backing, which was 
done. He insfertéd the coupling pin and link in the eastérly drawbar of his 
caboose, and then walked eastérly ahead of the caboose to make the coupling 
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when the two cars should come In contact, and that he did. The recoil of the 
impact between the caboose and the two detached freight cars, together wlth 
the slack of train No. 23, which was in because the moving force came from 
the westerly end, impelled the two detached cars against the caboose of train 
No. 22, and drove that train forward a car length or more, leaving a space 
between the caboose of train No. 22 and the easterly end of the two detached 
cars of from 6 to 10 feet. Train No. 22, driven forward with the slack of that 
train, sent its engine forward upon the main line a distance of a car or a car 
and a half. The wheels of the tender of the engine on train No. 22 and of the 
front truck of the first car passed over McNulty, killing him instantly. Train 
No. 23 omitted to give any signal by whistle when it commenced to back, but 
it is claimed the bell was rung. The following rule of the Company was in- 
troduced in évidence: "452. Car inspectors and others, whose duties requïre 
them to go under cars when in trains, must first position their blue signal, 
and give notice to the conductor and engineer of their intention. At district 
and division terminais and other inspection stations, the conductor of the train 
must see that the inspector is clear of the train before giving the signal to 
start." 

Thomas H. Gill, for plaintiff in error. 

J. V. Quarles and George Lines, for défendant in error. 

Before WOODS, JENKINS, and GKOSSCUP, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement of the 
facts, delivered the opinion of the court. 

We assume that the question of the négligence of the operators 
of train No. 23 was properly submitted to the jury, and that its ver- 
dict is conclusive upon that subject. The refusai of the court to di- 
rect a verdict for the défendant below, and upon which error is hère 
assigned, présents the question whether, as matter of law, the de- 
ceased was guilty of négligence directly contributing to his death. 
If the évidence upon that question is conflicting, its détermination 
falls within the province of the jury, and we are concluded by the 
verdict; but where the facts are undisputed, or clearly prépondérant, 
they are questions of law for the court. Southern Pac. Co. v. Pool, 
160 U. S. 438, 16 Sup. Ct. 338, 40 L. Ed. 485. If McNulty was in- 
formed that train No. 23 would back upon the siding, it was sheer 
recklessness to place himself in the position of péril to which he was 
necessarily subjected. If he was not so informed, he had no right to 
assume, if he gave any thought to the subject, that it would not back 
upon the siding, and had no right to place himself in a dangerous 
position without warning to any one, and without setting the air 
brakes, either of which acts would hâve rendered his person reason- 
ably secure. The rule of the company with respect to inspectors is 
not, in a strict sensé, applicable hère; but, if applicable, it would 
only déclare a duty which the law imposes, — that proper précautions 
under such circumstances should be taken. Placing himself in a 
position of great danger with a train near him which he knew must 
come upon the siding in order to allow the passenger train, upon its 
arrivai, to move westward, he had no right to assume that it would 
not enter upon the siding, and possibly come in contact with his 
train, until the arrivai of the passenger train; for, as an experienced 
locomotive engineer, he knew, as ail trainmen know, that the actions 
of those in charge of trains are governed by désire to save ail time 
possible. He was bound to know that it might come in upon that 
105 F.-55 
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siding in advance oîî. 1 â»e''WriTai;(^-.tn^:'p$s8enger train, tltat it ijalght 
corne in contact with, the rear end of bis train, and in tàe exercise 
of the most ordinary care he should hâve provided against such con- 
tingençy èither by notice tb the trainmeh, or by thé simple movement 
of Betjdng tbe air braies upon bis Ôwn train, If it wâs manifest that 
a blow such as came would drive McNulty's enginè upon or so near 
to the main track as to endanger tbe espected passenger train, that 
was bnly an additional itëason whyhëBhôuld hâve taken every reason- 
able précaution against sùch a mQvenjènt of his engine. There was 
in that situation nothing équivalent to a signal to the crew of the 
otber freight train unless they knew of the danger involved. There 
is no évidence that they posgessed stfch knowledge, and, if the air 
brakes had been set,, sùch danger could not hâve arisen. We think 
that no argument coùld add force to the undisputed facts, which dis- 
close incontestably the négligent omission upon the part of McNulty, 
clearly contributing to his tragic death. In Southern Pac. Co. v. 
Pool, 160 U. S. 438, 16 Sup. Ct. 338, 40 ïk Ed. 485, Pool, a car repairer, 
went under the last car of a train of 18 or 20 cars, due to lëave in a 
short time, and the car was detached from the train. One Rice was 
on the watch for anycoming car or engine. As an engine backed, 
Bice called to Kilpatrick, a switchman, to stop tbe train, and it did 
so within about six fëteit of the car. Kilpatrick immediately gave 
the signal to back agaiù, which signal was obeyed, the caboose strik- 
ing the car with considérable force. In the meanwhile, Pool, who 
presumabiy had gottènout from under the car, went back to his work. 
His companion saw Kilpàtrick's signal to back down, àhd cried out to 
Pool, wîiçi was unable tb èxtricate himself, and was caught and in- 
jureq. Tlie court held that the injury to Pool was the resuit of his 
own inexcusable négligence in going under the car without giving 
proper signal of his position, and in remaining there in the présence 
of impending danger. Xn Hulien v. Éailway Oo. (Wis.) 82 N. W. 
710, the case is on ail fours with the one we are congidering. There, 
as hère, the locomotive engineer went under the engine to perform 
some duty, while anothér freight train had backed upon the same 
track, and its engine was detached, and was switching upon another 
track. There, as hère, thè deceased failed to set the brakes upon his 
engine or upon the train, and failèd to notify any of the train crew 
that he was under the angine, and did not display any signal of warn- 
ing. In eaçh of thèse cases the court ruled that, as matter of law, 
the deceased was guilty of négligence preventing recovery. We are 
unable to distinguish the case in hand from the authorities cited, and 
are constrâined to the conviction that the court below should hâve 
directed a verdict for the défendant upon the undisputed facts of the 
case. 

GROSSCTJP, Circuit Jùdge (dissenting). I am constrâined to dis- 
sent. The facts in this case do not resuit, in my judgment, in fixing 
upon ïïcNulty such contributory négligence as will prevent his re- 
covery. 

It should be noted, before proceeding to the reasôns for this dis- 
sent, taiat it was a fairly disputed question of fact whether the con- 



867 

ductor of train jSTo. 23 notified McNulty that he intended to back in 
or not. The conductor so testified, but McNulty's flreman, who was 
within hearing distance, and says he heard ail that was said, testifies 
to the contrary. Other witnesses fairly support him, and the con- 
ductor's testimony is impeached, by contrary déclarations made by 
him prior to the trial. On this review I think we must assume that 
the jury found that no such notice was given to McNulty, and was 
supported in that finding by a sufficient weight of évidence. 

The law, in assigning to each individual the proper measure of his 
carefulness, recognizes the activities of life, not as, ideally, they 
should be, but as actually they are. It recognizes that on ail sides, 
in the relation of men toward each other, there is shortsightedness, 
and often négligence; and it requires each to bear this in mind, and 
to take reasonable précaution against its conséquences. No one is 
exempt from a judgment of self négligence, simply by having acted 
upon the assumption that others will not act negligently. There are 
situations where the usual carelessness of others is such that it ought 
to become a part of one's habituai expectation. 

Southern Pac. Co. v. Pool, 160 U. S. 438, 16 Sup. Gt. 338, 40 L. Ed. 
485, is illustrative. Pool's duty was repair work on cars, both in 
the shop, and on the tracks in the yard. On the occasion of the injury 
he was under a car, belonging to a train of eighteen or twenty cars, 
standing on one of the six or seven tracks, upon which there was a 
fréquent moving to and fro of trains, and a constant switching of 
cars backward and forward. There was no flag, or other signal, 
indicating his présence under the car, nor had the engineer any 
knowledge of bis péril. The court held that, under thèse cireum- 
stances, Pool was inexcusably négligent. He had no right to as- 
sume that there would be no switching of cars — a thing to be ex- 
pected — and, in conséquence, no collision with the car under which 
he lay. A bumping together of cars in this way is one of the every 
day occurrences in a railroad yard. 

Hulien v. Railway Co. (Wis.) 82 N. W. 710, is another illustration. 
Hulien, the victim of the accident, was the engineer of freight train 
No. 43 which, having arrived at Wittenberg, pulled in upon the pass- 
ing track. Shortly afterwards freight train No. 50, arriving from 
the opposite direction, and passing down on the main track, backed 
in upon the passing track, stopping its caboose within two or three 
cars' length from the rear end of Hulien's train. The engine of No. 
50, with several cars that had been detached, became engaged for a 
time in switching upon another track. In the mean time the pas- 
senger train, for which both trains were waiting, came and left. 

Soon after the arrivai of train No. 50 Hulien went under his en- 
gine to make some repairs. No brakes were set upon the engine, 
nor upon the train; nor was any notice given to Hulien's train crew, 
or to the crew of No. 50; nor was any signal placed at the rear of 
Hulien's train. 

The passenger train having gone, the engine of No. 50 backed in 
again to take on its train of cars, and in doing so forced its own 
caboose against the caboose of Hulien's train, impelling it forward, 
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and causing the locomotive to run over the engineer, who was still 
ufoder the engine. , 

It will be noted that tlie injury took place after the passenger 
train had left, and when, under ail usual conditions, the engine of 
train No. 50 might be expected to couple upon the detached cars. 
The engineer, remaining under the engine in the face of such prob- 
abilités, is not guiltless of négligence. He ought, as a part of the 
usual course of events, to hâve expected that No. 50 would back in; 
and, perhaps, had no right to assume, that its momentum would be 
so nicely balanced, that no bumping would occur. 

But while the law thus requires précaution against the foresee- 
able carèlessness of others, it does not visit the penalties of négli- 
gence upon one who, having no reason, either in the usual course of 
events, or the particular circumstances of the occasion, to appre- 
hend danger, has acted as if no danger impended. It may be carè- 
lessness to lack foresight again&t what, when it occurs, would not 
be regarded as unusual; but certainly not to lack foresight against 
that, which, when it occurs, cornes, in the nature of things, as a com- 
plète surprise. An engineer, for instance, who sees a person walk- 
ing on the track far ahead of the train is not guilty of négligence in 
supposing that he will get out of the way before the train reaches 
him. Beach, Contrib. Neg. § 38, and cases cited. One is not required 
ito be so far seeing that nothing will surprise him. Now let us 
apply thèse distinctions to the case under review. 

McNulty's engine stood as near the east end of the passing switch 
as would give it clearance from the incoming passenger train. The 
siding was too short to accommodate both freight trains at once; 
indeed, it could accommodate but a few cars more than McNulty's 
train. It was manifest that before the passenger train could ob- 
tain a right of way westward from the station, McNulty 's train must 
hâve pulled out, so aa to allow the other freight train to back in. 
The passenger train would, upon arrivai, be blocked until McNulty 
had pulled out. It was manifest, also, that a blow on the rear, such 
as came, would drive McNulty's engine upon the main track; and as 
the passenger train was momentàrily expected, might cause a colli- 
sion of McNulty's engine with the incoming passenger train. I can- 
not escape the conviction that the incoming passenger train — mo- 
mentàrily expected,-— with McNulty's engine carefully balanced in 
the clearance, was, to the crew of the other freight train, a physical 
situation more impressive than any signal or word of danger. Is 
the recklessness of the other crew that, in the face of such a danger 
to the passenger train, drove McNultyîs engine forward, to be re- 
garded as anytbing less than criminal? Is McNulty to be held to 
an expectation — or a suspicion— of that kind of recklessness on the 
part of the other crew? What use of a flag, or of verbal notice, to 
men whom such a situation, filled with such danger, would not 
deter? 

The case under review is, in thj» respect,) différent from Southern 
Pac. Co. v. Pool, and Hulien v. Bailway Co. In the Pool and Hulien 
Cases the law imposed a duty to take précaution against the carè- 
lessness of others, for the carèlessness there complained of was 
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within the reasonable appréhension of the person injured. Beach, 
Contrib. Neg. § 38 and cases cited in note. In the McNulty Case 
there was no such duty, for there could reasonably be no such ap- 
préhension. The cases fall on opposite sides of the line that marks 
the boundary between one's duty to look out for such négligence as 
may, without unusualness, attend the conduct of others, and one's 
exemption from duty to look out for what, in the natural order of 
events, is not to be thought of. 

The judgment is reversed and the cause remanded with directions 
to the court below to award a new trial. 



CRANE et al. v. 0. CRANE & 00, 

(Circuit Court of Appeals, Seventh Circuit. January 21, 1901.) 

No. 695. 

1. CONTRACTS— VALIDITY— MUTUALITY. 

While one may bind himself by a contract to furnish another with 
such supplies as may be needed during a specified period of time for some 
certain business or manufacture, or with such commodities as the pur-, 
chaser has already contracted to furnish to others, the quantity in such 
cases being capable of at least approximate estimation when the contract 
Is made, an agreement by a Wholesale dealer to supply a retailer during 
a certain time, at stated priées, with so much of a commodity as the 
purchaser may require for his trade, which leaves it praetically optlonal 
with the purchaser to increase or diminish his orders with the rise or 
fall of priées, as may be most to his advantage and the corresponding 
disadvantage of the seller, is void for want of mutuality. 

& Same— Brbach— Questions for Jury. 

In an action to recover a balance due for lumber sold and delivered, it 
appeared that plaintiff was a manufacturer of lumber, and défendants 
were dealers who had purchased from plaintiff eontinuously for a number 
of years; that there was no fixed time within which payment was re- 
quired to be made, but that customarily seulement was made promptly 
after shipment, either in cash or paper due in 60 or 90 days. Défendants 
introduced évidence tending to show that plaintiff accepted an order on 
April 8th, for a certain kind of lumber, to be delivered within the next 
30 or 60 days; that on June 3d, when a comparatively small proportion of 
such order had been delivered, plaintiffs refused to make further delivery 
until ail shipments made during April and May had been paid for, about 
half of such shipments having been under such order; and that, the 
priée having advanced, défendants refused to pay without assurance that 
the remainder of the order would be filled. Éeld, that such évidence 
raised questions of fact respecting the right claimed by défendants to 
recoup damages for breach of the contract made by the acçeptance of 
such order, which should hâve been submitted to the jury, and that the 
direction of a verdict for plaintiffs was error. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The action In the Circuit Court was in assumpsit upon the common counts 
by the défendant in error against the plaintiffs in error, to recover the value 
of certain lumber sold and delivered by the latter to the former. The account 
annexed was for balances due upon merchandise sold on twenty-three différent 
dates, running from the 22nd of February, 1898, to the 20th of May, 1898, In- 
clusive, amounting in ail to four thousand and flfty-seven dollars and twenty- 
three cents. 
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Agaipt .this the plaintlffs in error sought to recoup or set off the damages 
stfld to .bave been suffered by them, in the f allure of the défendant in error 
to fill thréé certain orders relating to dock oak lumber of the dates of October 
19tn, i 189'?, January 31st, 1898 and April 8th, 1898; but at the conclusion of the 
évidence the ; court instructed the jury to disregard thèse claims, and return a 
verdict for the plaintiff for the full amount claimed. Error to this instruction 
is assigned- 

It ls înslstëd by the plaintiffs in error that in December, 1896, they made a 
contraet with the défendant in error, resting wholly in parole, however, by 
the tenus of which the latter was to furnish to the former ail the dock oak 
that the former would require for their trade in the Chicago market during 
the year 1897, at certain priées not in dispute, and that this contraet was 
broken in the failure to fill the order of October lôth, 1897. It is insisted, 
also, that in January, 1898, a like contraet was made for the year 1898, except 
that the priée was to be one dollar per thousand feet in exeess of the priées 
for the preceding year, and that this contraet was broken in the failure to fill 
the orders of January lst, 1898, and April 8th, 1898 respectively. 

The défendant in error had been for many years engagea in cutting, manu- 
facturing, and selling lumber largely at Wholesale with their principal place 
of business at Cincinnati; the plaintiffs in error had for nine years been 
engagea in Chicago in the business of buying and selling hard wood lumber, 
including dock oak. In supplying their customers in this trade the plaintiffs 
in error dealt largely with the défendant in error. It does not appear that 
the plaintiffs in error were manufacturera, or that the lumber purchased by 
them wentinto use or consumption by them, except as they resold it to their 
"customers., They were exclusively lumber merchants, obtaining their sup- 
plies largely from the défendant in error, and reselling them to their own 
customers. 

There was no évidence that the défendant in error aceepted the orders of 
October 19th, 1897, or January 31st, 1898, or that, independently of the gên- 
erai contraet relied upon, they agreed to AU them; nor was there évidence that 
the plaintiffs in error, in reliance upon the alleged gênerai contraet of January, 
1898, had, previous to thèse orders, entered into any contracts that required 
the lumber ordered. 

The order of April 8th was sent by mail. Respecting this défendant in 
error wrote: "We are doing âll we can on ail of your orders and are shipping 
you more lumber than to any one of our other customers. I hâve called the 
boys' attention to-night to the 24' and will hustle it ail I can." 

Orner F. Crâne, one of the plaintiffs in error, testlfies that a short time sub- 
séquently he took this order to the défendant in error, and had the following 
conversation with C. Crâne, ite président: "He" (C. Crâne) "looked it over 
and said he would hâve to hâve more money for this lot of stuff. I told him 
we had made put contracts and we couldn't stand any more money than that. 
He said that he wouldn't fill it. So that was about ail that was said that 
day. The next day I said 'What are you going to do about this thing? Are 
you going to fill it or not? If you are not going to fill it, I am going to 
Parkersburg and get it filled.' He said, 'I will tell you what I will do. I will 
take this order and fill it, but I won't fill any more at those priées.' So he 
got up with thé letter and I says, 'Will you sign this aeceptance,' and he 
said 'that is not necessary. I will hâve it entered on the book, and will hâve 
it filled.' And we walked over to Mr. Mowbray and said, 'Fred, put this order 
on the book and see it is filled, and don't fill any more at those priées without 
first consulting me.' " This testimony is uncontradicted. 

The order of April 8th was to hâve been filled within the next thirty and 
sixty days. It was but partially filled. In the meantime priées rose, and the 
défendant in error f ailed to complète the order. 

In the gênerai lumber dealings between the plaintiffs in error and défendant 
in error therfr was no particular agreement respecting the time of payment. 
Sometimes the ilumber was paid for promptly, and sometimes by the giving 
of sixty i or nlnety; days paper. On this gênerai account the plaintiffs in error 
were in arrearSj jboth for the months of April and May, amounting June 2nd, 
according to their own letter, to the sum of thirty-eight hundred dollars, about 
twenty-one hundred of which was for lumber shipped under the order of 
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April 8th. Respecting this arrearage the défendant in error wrote, May 31st, 
1898, as follows: "I want you to send us what is due us (or April at once; 
also the May account as soon as you get it checked up. It is just our time 
for laying in timber and we are using ail the money we can get hold of , and we 
are not in shape to give long crédit to anybody." Eeplying to this, June 2nd, 
1898, the plaintiffs in error wrote: "We owe you about $3800.00 whieh amount 
we will hold until you make a showing that you are going to furnish the oak. 
We don't blâme the firms for kicking; (the flrms with whom it is claimed 
plaintiffs in error had contracted to furnish dock oak) they hâve the docks 
torn up, hâve 2 or 3 tugs and pile driver laying idle waiting for Oak. The 
différent firms owe us about $6000.00; they say they would not pay us one 
cent of money until we fill their orders. The $3800. that we hold of yours 
will be a very small per cent, of the amount it will cost you if you don't go 
ahead and fill the order." To this, défendant in error, June 3rd, 1898, replied 
as follows: "We will not load another board of lumber until we get paid for 
what we hâve already sent you. Now, hère are bills that are 60 days past due, 
as this lumber was ail to be paid for within ten days after date of invoice 
less 2%. We do not care about giving crédit any further than we hâve, and 
we will not send any more lumber until this is paid for." 
The further facts are stated in the opinion. 

Walter Olds, for plaintiff in error. 
J. K. Boyesen, for défendant in error. 

Before WOODS and GROSSCUP, Circuit Judges, and BUNN, Dis- 
trict Judge. 

GROSSCUP, Circuit Judge, delivered the opinion of the court, as 
follows: 

The question lying at the threshold of this case is whether the so- 
called contract of December, 1896, relating to the sale of dock oak 
lumber for the year 1897, and the so-called contract of January, 
1898, relating to the same subject for the year 1898, are enforceable. 

The contention is that, being in parole, the first is obnoxious to 
the Statute of Frauds, and both are void for want of mutuality. 

It is within légal competency for one to bind himself to furnish 
another with such supplies as may be needed during some certain 
period for some certain business or manufacture; or with such com- 
modities as the purchaser has already bound himself to furnish an- 
other. Reasonable prévision in business requires that such con- 
tracts, though more or less indefinite, should be upheld. Thus a 
foundry may purchase ail the coal needed for the season; or a fur- 
nace company its requirements in the way of iron; or a hôtel its 
necessary supply of ice. Minnesota Lumber Co. v. Whitebreast Coal 
Co., 160 Hl. 85, 43 N. E. 774; National Furnace Co. v. Kevstone 
Mfg. Co., 110 111. 427; Railway Co. v. Witham, L. R. 9 C. P. 16; 
Smith v. Morse, 20 La. Ann. 220. So, too, a dealer in coal in any 
given locality may contract for such coal as he may need to fulfll 
his existing contracts, regardless of whether delivery by him to his 
customers is to be immédiate or in the future. Shipman v. Mining 
Co., 158 U. S. 356, 15 Sup. Ct. 886, 39 L. Ed. 1051. In ail thèse cases, 
contracts looking towards the future, and embodying subject-matter 
necessarily indefinite in quantity, hâve been upheld; but it will be 
observed that, although the quantity under contract is not measured 
by any certain standard, it is capable of an approximately accurate 
forecast. The capacity of the furnace, the needs of the railroad, 
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or the rèquirements of the hôtel are, within certain limita, ascer- 
tainabte by the vendor. He is thus enabled to mâke reasonably ac- 
curate calculation of the estent of his obligation. Then, too, the 
purchase is only an incident of the vendee's business. Presumably 
the business will go on irrespective of a rise or fall in the priées 
of subsidiary supplies. There thùs remains to the vendee little or no 
temptation, on account ôf the rise or fall in priées, to greatly en- 
large or diminish the quantity of his orders. 

The contracts brought to our attention hâve no such standard of 
approxjmate certainty, and no such safeguard against opportunity 
to impose upon the vendor, Plaintiffs in error were at the time en- 
gagea in no manufacture or business that required dock oak lumber 
as an incidental supply, nor were they under any contract to deliver 
such lumber to third persons àt flxed priées. They were lumber 
mërchânts pure and simple — middlemen between the défendant in 
error, and such customèrs as usually come to a, merchant. Should 
the contract under discussion be upheld, the plaintiffs in error would 
be held to occupy this advantâgeous situation: If the priées of 
dock oak lumber rose, they would, by that much, increase their ratio 
of profits, and probably, coming into a situation tooutbid competi- 
tors, increase, also, the quantum of orders; if, on the other hand, 
priées fell below the range of profits, the orders could be wholly dis- 
continued. 

On the contrary, the situation of the défendant in error would be 
this: Should priées fall, it coùld not compel the plaintiffs in error 
to give further orders; but, should priées rise, the orders sent in 
would be compulsory, and the loss measured, both by the increase 
of the ratio of profits, and the probable increase of the quantum 
of orders. It is neèdless to say that such a contract is unilatéral, 
and void for want of mutuality. It, in effect, binds the défendant 
in error alone, for it leaves the plaintiffs in error — whose whole in- 
terest is embodied in the priées obtainable — in a situation to either 
go on, or to discontinue, as such interest developes. 

This disposes of every spécification of error relating to set-off or 
recoupment, e±cept such as relate to the order of April 8th, 1898. 
The considération of this order involves a State of facts, and an ap- 
plication of the law, wholly apart from the gênerai contracts just 
âiscussecl. 

There was testimony, sufficient to go to the jury, tending to show 
that this order was accepted by the défendant in error, and was, 
from the date of such acceptance, independently of any gênerai con- 
tract, a binding obligation between the parties; that Tipon that date, 
and for years previouslyj the patfties had had mutual dealings in the 
gênerai lumber trade, including dock oak lumber; that, on account 
of thèse dealings, a mutual débit and crédit account was kept; that 
there was no distinct understanding respecting the length of crédit 
to be given upon the respective orders, but that, customarily, ship- 
ments of lumber were paid for, either in cash promptly, or by sixty 
or ninety day paper; and that on the first of June there was due to 
the défendant in error upon thèse dealings, on account of deliveries 
in April and May, the sum of about thirty-eight hundred dollars, 
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twenty-one hundred of which was for lumber delivered under the 
order of April 8th. 

There was, also, testimony, sufficient to go to the jury,, tending 
to show that the lumber embraced in the order of April 8th was to 
be delivered in thirty and sixty days; that a portion was delivered, 
but much the larger portion remained undelivered; that the plain- 
tiffs in error, f rom time to time, until the third of June, urged more 
speedy deliveries; that the défendant in error, in substance, re- 
sponded that it was doing ail it could, to fill the order; that in this 
state of the transaction the défendant in error, near the end of May, 
began urging the payaient of the arrearages ; that plaintif! s in error 
confessed the arrearage, but countercharged the défendant in error 
with its failures to deliver; and that flnally, but not until the third 
of June, five days before the défendant in error's time to fill the 
order would hâve expired, it was, for the first time, distinctly stated 
by the défendant in error that there would be no further compliance 
with the contract until the arrearages were paid. It is fairly ques- 
tionable if, at this lacer date, the arrearages had been paid, the de- 
fendant in error could, within the time stipulated, hâve fulfilled its 
contract by the delivery of the remaining lumber. 

The contract created by the acceptance of the order of April 8th 
was an entirety. The failure of the plaintiffs in error to pay, within 
the customary period, the price of each delivery did not avoid the 
contract until the défendant in error, by some action, distinctly 
and reasonably asserted, attempted a rescission. Default in respect 
to one several part of a contract will not entitle a party to disregard 
the whole as a nullity, unless there has been a renunciation of the 
entire contract. Norrington v. Wright, 115 U. S. 188, 6 Sup. Ot. 12, 
29 L. Ed. 366. 

In some states the rule has been held that where an entire con- 
tract is made for the sale and delivery of personal property, either 
for a gross sum, or at a certain price per unit of its measure or 
weight, and it is only in part performed by the vendor, no action 
can be maintained on the contract for such part performance; in 
other states the rule is held that if the vendee retains the part de- 
livered after the vendor has made default in respect to the residue, 
it is severance of the contract, and the vendor is entitled to recover 
the contract price for what is so delivered and retained, subject to 
recoupment of such damages as the vendee sustains for nonperform- 
ance of the entire contract. Suth. Dam. § 645. 

Applying either of thèse rules to the case under discussion, it 
is clear that if the défendant in error had postponed until the eighth 
of June — the expiration of the sixty days — its announcement that 
the contract would not be further complied with, there could hâve 
been upon its part, either no recovery at ail of the twenty-one hun- 
dred dollars due for deliveries already made under the order of April 
8th; or only such recovery as remained after recouping against it 
such damages as the plaintiffs in error suffered by reason of the 
non-deliveries. Does the fact that the distinct attempt at rescission 
came five days before the expiration of the sixty days change the 
rights of the parties? 



874 105 FEDERAL REPORTER. 

Thé answer M info Question, we thlnk, dépends npoln aome ques- 
tions of fact that ought to hâve been submittedto the jury. The 
évidence discloses that the deliveries actually made by the défend- 
ant in error were proportionately small, throughout the fifty-five days 
that the contract ran unrescinded, in cômparison with the whole 
quantity of lumber ordered. It might hâve been shown that de^ 
liveries, in respect of time, were expected to take place at the option 
of either the vendee or the vendor, but no such testimony was sub- 
initted. In its absence, the law so construes the contract, that 
deliveries should run ratably through the whole sixty days allowed. 
In such case the act of rescission came after the great bulk of de- 
liveries ought to hâve been made, and could not, therefore, affect 
the vendor's liability for its previous failure to deliver according to 
the contract. 

It might be, also, that the act of rescission, coming so shortly be- 
fore the expiration of the time within which deliveries could be made, 
évinces such a state of facts, that the jury could reasonably présume 
that iit was not interposed in good faith on account of the arrear- 
ages in the payment, but was thrown out rather as a prétest to cover 
the vendor's sensé of its own default. However we look at it, there 
should hâve been a submission of the questions of fact arising upon 
the order of April 8th, to the jury, under appropriate instructions, 
and for, the error of the Circuit Court, in this respect, the judgment 
must be reversed, with directions to grant a new trial. 

WOODS, Circuit Judge, concurs in the resuit 
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(Circuit Court of Appeals, Seventh Circuit January 16, 1901.) 

No. 686. 

RàiLROAD— Pkbsonal Injubiks— Ckossinq— Contbibutort Nbqligkncb— Ddtt 

TO LoÔK AND LlSTBN. 

Plaintiff, driving hls team behind that of another, approached a rallroad 
crossinf conslsting of three tracks, and at a place where the vlew was 
unobstructed. A train waB passlng, whlch stopped plaintiff and the team 
preceding hlm; and, after the train had passed, the flagman left the 
track to tiirn the sémaphore, it being dlspnted whether or not he waved 
hls flag In warning. The flrst team crossed the track, and plaintiff, who 
could not vlew the track, because of a canopy covering over hls seat, 
nnless he projected hls head, started to f ollow. When his horses were 
Btepplhg on the third track, the flagman ran in front, striklng them with 
the flag, and calllng to plaintiff to back them, which he refused to do, 
but ordered the flagman to let him off the crossing; and then, on seeing 
the train approachlng, urged the horses forward, so that the train 
struck the wagon and Injured plaintiff. At the time the flagman left 
the track the train was 1,200 feet away, and was glving loud and re- 
peated signais. Held, that plaintiff conld not recôver, as there was no 
négligence on defendant's part, and plaintiff was guilty of négligence 
in not iQoking and listening. 

Grosscup, Circuit Judge, dissenting. 
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In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

The plaintiff in error brought suit to recover for injuries sustained from 
collision with a train of the défendant in error at the crossing at Kedzie 
avenue, in the city of Chicago, on December 23, 1896, between 3 and 3:30 
p. m. That avenue is laid out practically north and south, and is situated 
in the northwestern part of the city, remote from any business or résidence 
district. For some distance both north and south of the crossing the country 
was at the time of the accident an open prairie, treeless and houseless, with 
the exception of a one-story lime house east of the street and south of the 
roadway. The railway grounds were feneed, and a flagman was stationed 
at the crossing. The facts with respect to the collision were testifled to by 
the plaintiff below and by four witnesses called by him. At the conclusion 
of the plaintifiPs case the court directed a verdict for the défendant, upon 
which ruling error is assigned, and to review which the plaintiff sues out 
this writ of error. The facts disclosed by the évidence were thèse: Upon 
the day in question "Work was traveling north on Kedzie avenue, driving a 
team attached to a heavy two-horse tank wagon carrying oil. The tank was 
of quarter-inch boiler iron, bolted down on stringers running lengthwise of 
the wagon. The tank was about 3 feet In diameter, 10 feet in length, and 
contained at the time 195 gallons of oil. Over the driver's seat there was a 
hood or covering, like a canopy top, fastened to the seat, and which prevented 
the driver from looking out to his right or left, except by projecting his 
head beyond the hood. Upon arriving at the crossing in question, ne found 
that a train of empty coaches was passing the crossing quite slowly to the 
southeast, the railway tracks running northwesterly and southeasterly across 
the avenue. In front of him were two men in a wagon and leading two 
cows, waiting for the passing of this train. Work stopped alongside and 
a little to the rear, 20 feet or more, from the nearest rail. After the passage 
of the coach train, his vlew of the crossing and street immediately in front 
of him was unobstructed. He was 40 years of âge, and had been acquainted 
with this crossing for 2 years, passing it daily. The crossing was occupied 
by three tracks of the railway company, each 10 feet apart, and each 4 feet 
8 inches in width. The south track was a spur or switch track; the two 
northerly tracks being the main tracks of the railway, on the south one of 
which the train of coaches was passing southeasterly. The roadway for its 
whole width was planked between the tracks and between the rails. The 
flagman's shanty was just west of Kedzie avenue and northeast of the north- 
erly track. Two men in a wagon coming south on Kedzie avenue had 
stopped north of the railway to await the passing of the train, the flagman 
being stationed at about the center of the avenue, and just north of the 
most northerly rail. Upon the passing of the coach train the flagman in the 
street at the north of the railway track, according to the évidence of the two 
men waiting in thè street at the north, waived his flag to stop the approach 
of teams from the south, and ran to his shanty to turn the sémaphore to 
notify a passenger train approaching from the southeast that the line was 
clear. The two men who were in the wagon deny that the flag was waved. 
One of thero testifies as follows: "After the last car of the coach train 
had gone to the southeast, and had cleared the crossing, the flrst thing I 
saw on the north of the tracks was the flagman standing in the middle of 
the road with his flag. After that he turned and ran over towards the 
shanty, and I paid no attention to him, but started up to drive across the 
tracks." Work testifled that he first saw the flagman at the west side of 
the street, at or near the curb, walking towards the shanty. As soon as the 
coach train passed the crossing to the southeast, those in the other wagon 
started to cross the tracks, and Work followed. Neither those men nor Work 
testifled that the conduct of the flagman influenced them or him to go for- 
ward. The two men and the cattle passed the tracks in safety. Work had 
gotten upon the middle of the three tracks when the flagman ran back along 
the northerly track, waving his flag to stop Work, and when in front of 
Work's advancing team struck the horses in the face with the signal flag, 
and shouted to Work to go back. One of the horses, as Work stated, "was 



876 105 FEDERAL REPORTER. 

ratber touchy a,bout the head, and, flew back. The other did not so much. 
I hollered at him to let me off the crossing. He did not say anything to me, 
but kept slashlng my horses. I looked to the west, côuid not see anything 
coming, and hollered at him the second time to let me go on. Failing to do 
it, I just turned, and looked out to the east, and sâw the train coming. My 
team was then on what would be the uptrack, and I seen it was either my 
team or I get killed or get off the crossing. I could not back up quick enough: 
could get across quicker than I could get either way; and hollered at my 
horses right Sharp. They jumped, and I got almost across, and engine 
struck rim of hind wagon wheel. and end of tank." On cross-examination 
he testifled that when the flagman got in front of his horses and waved his 
flag "their front feet were then rîght on the north track"; that he did not 
attempt to obey the flagman, but hollered to him to let him off the crossing. 
At this timé Work, as he testifled, did not know — what the flagman knew, 
and ail the dther witnesses saw— that a passenger train was approacliing 
the crossing from the southeast on the northerly track. This train announced 
its approach by several sharp whistles at the overhead boulevard crossing, 
1,200 feet away, and at the Chicago avenue crossing, 875 feet away, and the 
engine bell was being constantly sounded. It does not appear that Work, 
either before or after he started to cross, looked or listened for a train until 
durmg his altercation with the flagman, and then he saw the train 100 to 
150 feet distant from the crossing. When the flagman left the sémaphore 
and ran upon the track towards Work, the train was at about the over- 
head boulevard crossing, 1,200 feet distant, and Work's team was not then 
upon the northerly track, the prépondérance of the évidence placing them 
upon the middle track at the time he was stopped by the flagman and during 
the altercation. Work cursed the flagman, and started his horses upon the 
northerly track, and was injured by collision with the coming train; the 
flagman being compelled to leavô the track to avold the train. 

Edward Kyan Woodle, for plaintiff in error. 
Charles B. Keeler, for défendant in error. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement of the 
case, delivered the opinion of the court. 

Withbut considering. the objection raised to the déclaration, and 
assumïng it to be goôd, the three counts charge the railway Com- 
pany with négligence (1) in carelessly running, managing, and con- 
trolling its locomotive engine, and neglecting to keep a compétent 
flagman at the crossing to warn plaintiff of the approach of the 
train while attempting to pass over; (2) in carelessly running, man- 
aging, and controlling the engine and neglecting to ring its bell; (3) 
the same as the first, with the addition that the company allowed the 
flagman to leave thé crossing, so that he did not give warning when 
he knew plaintiff was attempting to pass over the crossing, but 
allowed and invited him to drive across when the train was approach- 
ing, and prevented him from leaving the crossing by stopping his 
horses, so that the plaintiff wâs compelled to remain thereon until 
struck, etc. With a possible exception, it is difflcult for us to flnd 
in the évidence any neglect of duty upon the part of the railway com- 
pany. The crossing was in the outskirts of the city, remote from 
business and résidences; an open prairie, treeless, and, with the ex- 
ception of a solitary lime house, houseless; there was no need of 
gâtes, no étrenuous necessity, as in the crowded thoroughfares of a 
great city, for a prompt passage. Only flve travelers gathered hère 
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during the time of the approach and passage of the two trains. It 
is not correct to say that under such circumstances the failure of 
the railway company to employ two men at the crossing — one at 
the sémaphore and one at the crossing — was a failure in duty. So 
to hold would impose a degree of care wholly unwarranted by the 
surroundings. Nor was there négligence in the management of the 
train. It approached with no immoderate speed, the whistle of the 
engine was diligently sounded, and its bell was rang, and, when 
danger appeared to be imminent, the train was promptly stopped. 
So far as the évidence discloses, a compétent flagman was stationed 
at the crossing, and upon this occasion, with a possible exception, to 
be noted, diligently discharged his duty. He was at the crossing 
with his flag as the coach train proceeded southeasterly, giving warn- 
ing to ail travelers upon the highway. Immediately upon the passing 
of the coach train, as became his duty, he ran to turn the sémaphore, 
giving notice to the passenger train, then coming, of a clear track. 
There is possible dispute among the four witnesses for the plaintiff 
whether before or at the time he started for the sémaphore he waved 
his flag and gave warning to those about to cross. A careful scru- 
tiny of the évidence satisàes us that he gave such warning. The two 
witnesses who were upon the north side of the street positively so 
assert. The two men in front of Work deny; one, however, in a 
qualified way. Thèse men were in haste to cross, and seemed to 
hâve given but little attention to their surroundings upon the passing 
of the coach train. Work saw and heard nothing. Possibly, in this 
state of the évidence, notwithstanding it was ail produced by the 
plaintiff, the case should hâve been sent to the jury if the sole issue 
was the négligence of the company and its servants. We are sat- 
isfied, however, assuming négligence of the flagman, that the con- 
duct of the plaintiff was the producing cause of this injury. If he 
had the right to assume, from the fact that the two men in front 
of him started to cross, that the flagman had given the proper sig- 
nal to cross, still he was not absolved from the watchfulness and 
care imposed upon one in a place of danger. He would seem to 
hâve had no compréhension of the situation, as he was not aware 
of the présence of the flagman, and flrst saw him when the latter 
reached the west side of the street to turn the sémaphore. Work 
was charged with the duty, which was constant upon him until he 
had safely crossed, to look and to listen. When he reached the 
middle track, the approaching train which caused the injury was 
1,200 feet away, the shrill whistle of the engine being repeatedly 
sounded, and its bell being rung. It is incompréhensible that in the 
due and vigilant exercise of his sensés in a place of danger he should 
not hâve heard thèse signais when every other witness heard them. 
He would seem to hâve followed mechanically the team in front of 
him, apparently giving no attention except to his team, — "seeing my 
horses did not go up on the cattle in front of me." Had he been 
observing, he could hâve seen the flagman running down the track 
from the sémaphore, waving his flag in warning of danger; but he 
does not appear to hâve noticed him until he saw him in front of 
his horses waving the flag in their faces. The canopy top obscured 
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his yiipiôh along the tracks, mû to enable him to see it was neces- 
saiy l 'lMt he should project his head beyond the obstruction. This 
faet imposed upon him the greater care and vigilance. Had he 
listened aod had he looked whilé still upon the middle track, and in a 
place whërë he was safe from the coming train, he could hâve heard 
and seen its approach, and hâve avoided the injury. Beyond ail 
this, thè évidence satisfactôrily discloses to us that he was on that 
middle track at the time the flagman confronted him with his flag 
endeavoring to stop the horses and calling on him to back. He had 
ail the warhing that coùld possïbly be given him before he had gone 
upon the northerly track. He had only to stop, or at most to back 
his team slightly, and he was safe. But either willfully or in négli- 
gent ignorance of his surroundings he entered into altercation with 
the flagman who had stopped his horses, called upon the flagman 
to let him pass, and, upon the refusai of the flagman so to do, took 
time to look to the west, and, seeing no train, again demanded of 
the flagman that he get out of the wây, and, the flagman failing 
to comply, lookëd to thé ëast, àrïd saw the coming train within 150 
feet of him. Gursing the flagmanj and demanding that he be allowed 
to pass, hé shouted to his team, and attempted to cross in front of 
the train. Had he obéyed thé flagman, and taken note of the warn- 
ing, he would hâve beeh safe. We can conceive of no excuse for his 
conduct. It certainly does not comport with the care which the law 
demanda of one attempting to cross a place of danger. We perceive 
no failure of duty on the part of the railway company or its servants 
which should impose liability, unless, indeed, railway companies are 
to be held as guarantôrs of the safety of ail travelers over crossings. 
We are isàtisfied that, had the case beeli submitted to the jury, and 
a verdict rendered for the plaintiff, it would hâve been the clear 
duty of the court to hâve set aside the verdict; and in such cases 
it is proper to ihstruct the jury to flnd for the défendant. Pleasants 
v. Fant, 22 Wall. 122, 22 L. Ed. 780; Bowditch v. Gity of Boston, 
101 U. S. 18, 25 L. Ed. 980; Treat Mfg. Co. v. Standard Steel & 
Iron Co., 157 U. S. 674, 15 Sup. Ct. 718, 39 L. Ed. 853. 

GEOSSOUP, Circuit Judge (dissentîng). I am reluctantly com- 
pelled to dissent from this opinion. The conduct of the plaintiff 
below, on the inquiry respecting contributory négligence, must be 
surveyed, not from the point of view ëf the flagman, or of the people 
across the track, but from the point of view of the plaintiff him- 
self. It was his judgment — made up through his own eyes and ears — 
that governed him; and, so far as cbntributory négligence is con- 
cerned, he can not be held to an exercise of judgment such as might 
nave followed upon anôther environment. 

What, then, was the state of things occurring that day, as they 
presented théinselves to him? Arrivihg at the railroad crossing, 
the plaintiff in érror found himself behind a wagon already stopped 
by the flagman. A train going into the city wâs seen to be the 
cause of the obstructioil.; When the train had clearéd the track it 
continued to hide the tiew toward the city as far as the boulevard 
crossing, beyond which, an embankmeht intervening, no further view 
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was obtainable. The street was itself, so far as he could see, clear 
for passage, and as to danger from the direction of the city, his 
safety, so long as the ingoing train intervened, lay either in remain- 
ing where he was, or putting faith upon the outlook of the flagman. 

At this moment the flagman left the track, and proceeded toward 
the shanty. The occupants of the wagon in front — though no inquiry 
to that effect was made of them on the trial — doubtless acceptée! 
this as a signal of safety, and started to cross. The plaintiff in error 
followed, and though those preceding got over in safety, was caught 
by an outgoing train suddenly emerging from behind the ingoing 
train. Had he disregarded the flagman, acting wholly upon his own 
outlook, he probably would hâve remained where he was, until the 
ingoing train had ceased to obstruct his view, and would thus hâve 
escaped injury. Relying undoubtedly, however, upon the flagman 
to make up for his own defect of outlook, he was led upon the track, 
and received the injury. 

There is no question that a traveller on the highway, approaching 
a railroad crossing, must use his ears, and look in both directions. 
The railway is itself a signal of danger. Dépendent solely upon his 
own sensés, without aid from others, he must give full exercise to 
his sensés. Had there been no flagman — had the plaintiff in error, 
by being alone, been required, without aid, to look out for himself — 
there would be no différence between the opinion of the majority 
and myself . 

But in the case under review the plaintiff in error did not feel 
himself unaided. By ordinance of the city, a protector had been 
placed upon the tracks. The plaintiff in error had a right to rely 
— at least, so far as his own outlook was obstructed — upon the out- 
look of this protector. The withdrawal of the flagman, as seen by 
him, and the people in front of him, was notice that the track was 
clear, and that it was safe to cross. Railway Co. v. Schneider, 45 
Ohio St. 678, 17 N. E. 321; Pennsylvania Co. v. Stegemeier, 118 Ind. 
305, 20 N. E. 843; Sweeny v. Railroad Co., 10 Allen, 368. I do not 
apprehend that the application of this rule would be disputed if the 
view of the plaintiff in error cityward had been eut off by some 
flxed obstruction. In fact the obstruction was not flxed. It was 
a moving train that would give a clear view as soon as it had gone 
a little way toward the city. But, does this fact — that the obstruc- 
tion to the view was temporary — make any real différence? Had 
it, by reason of its temporariness, any the less an effect upon the 
mind of the plaintiff in error? Would an ordinarily prudent man, 
accustomed to rely, where his view was obstructed, upon tb* out- 
look of the flagman, stop to think that, on this particular occasion, 
he could, by waiting, see for himself, and thus avoid the need of re- 
liance upon the flagman? 

At most city crossings the necessity for a prompt crossing is 
strenuous. A long procession of vehicles awaits the opening of 
the gâtes, or the signal of the flagman. There can be no such delay— 
no time for that careful surveillance, on the part of each passer, — 
as a country crossing admits. There is pressure from both direc- 
tions on the highway, and from both directions on the railroad. A 
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looker-out, who has no other diversion, is an essential safeguard 
to the passera on the highway. ! " 

The çity passer; compelled, under such circumstances, to take 
his Cue from the flagman, falls naturally into that habit. The flag- 
man, habitually, becomes his guide. A busy crossing, in this way, 
Works with the précision of a machine. There is not — and, in the 
nature bf things, cannot be— ^ large exercise of individual judg- 
mént. It is, in my jndgment, straining the actual facts to say that 
a prudent man, thus acéùstomed to feâ his way àcross thèse cross- 
ings, will, his own viëw eut off, stop to ask himself if the obstruc- 
tion is but temporàry.' IVill he not, more naturally, press on, as he 
would àt thè other crossings? He may, in following this habit, be 
duïl, btot thè ordinance is f or hitci, as well as for the keenly alert. 
It is meànt for the man who, on, similar occasions, is invited to 
trust to the flagman, as well as for the man who lets no occasion 
escape to trust any eyes not his own. It certainly was not designed 
to lead the unwary int,o an ambuslied danger — a conséquence that 
the condttet pf this flagman visited upon the plaintiff below. 

Nor cànî coneur that the plaintiff in errpr's conduct, in refusing 
to back hïs team off the track, must be regarded as négligence in 
law. There was considérable testjmony tending to show that his 
horses had already réached thé track on which he was afterwards 
strùck. In this situation— -with his horses ehterihg upon the track, 
and the flagman seen by him, for the first time, in an attempt to 
stop him^-his conduct is describèd by himself as fbllows: "After 
he" (the flagman) "hbllëred out,ïiooked first to the west; then I 
looked to the east — my horses wèré just then entering on the track. 
That was the first time I saw the passenger train. Snbuld judge its 
engine was 150 feet away, may be more; could not say, because 
it was jùst à glâhce I gôt bf it. I saw the position I was in and 
had to get bût of it. Dîd not look for distances. I had to go ahead. 
Did not use a whip; I hollered at the horses, and they jumped 
quick." And again, describing his décision to go ahead, and the 
reasons for it; hè said: "Tes, I must get off the track and out of 
danger; goîng ahead was the qùiçkest I could get out of danger." 

Where a traveller, through the négligence of the railway, is placed 
in a situation where he mttst àdbpf a perilous alternative — or where, 
in the tërror <rf an émérgêncy, he acts imprudentiy, even wildly — 
there can be no imputation of contributory négligence. Beach, 
Contrib. Ne|*. § #. "If;" as Lord Ellejlborotigh said, (Jones v. Boyce, 
1 Starkiè,iâ3j;"I place a man in such a situation that he must 
adopt a périlbùs alternative, I am resppnsiblé for the conséquences." 

The negligeiice of the railway company cphsistSj primarily, in re- 
quiring the flagman to perform twoincorisistent fonctions. He could 
not, in the nature of things, retire to operate tîhè r sëmaphore, Without 
creating such ; $fsunderstanding as would lead on, 'to their péril, the 
passers oîftiiehîghway. The root of this accident is not in the 
plaintiff in \ : ëtôàfk failure to exercise a high intelligence, but in the 
défendant ià 1 errpr's effort to make one man flllj sïmultaneously, two 
places at War with each other, 

Judgmeiit àfflrmed. 
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UNITED STATES SUGAK REFINERY T. EDWARD P. ALLIS CO. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1901.) 

No. 701. 

t. Sali:— Action for Pricb of Machinery— Effect of Provision Requibino 

ACCEPTANCB OR ARBITRATION. 

Plaintiff built and fumished certain steam dryers for défendant, and, 
a controversy having arisen as to whether they f ulfllled the contract, after 
Borne years a second contract for settlement was entered into, by which 
it was agreed that the dryers should be repaired by plaintiff, and under 
its direction, so as to render them steam-tight and operative; that ou 
their acceptance by défendant, or on an award by arbitrators, which 
the contract provided for, finding them to meet such requirements,. de- 
fendant should pay a certain sum therefor, but, in case the arbitrators 
should décide that they were not steam-tight and operative, it should 
pay nothing. Edd, that the essential fact to entltle plaintiff to recover 
under such contract was its making the dryers steam-tight and mechan- 
ically operative, as therein required, and the provisions for acceptance 
or arbitration were merely methods for ascertaining whether plaintiff 
had fulfilled such requirement; hence, in the absence of an acceptance, 
and on the failure of an award by the arbitrators through the fraud 
or collusion of défendant, a court might properly proceed to ascertain by 
the verdict of a jury whether plaintiff had fulfilled the contract, and 
render judgment accordingly. 
2. Same. 

While an acceptance of the dryers by défendant under such contract 
was suspended by the subséquent sélection of arbitrators by the parties, 
and would hâve been superseded by an award fairly made, where such an 
award was prevented by the fraud of défendant plaintiff was restored to 
its rlghts ; under the acceptance, and entitled to recover thereon If proved. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Hlinois. 

The action below was on the common counts to recover for the work and 
labor In the construction and setting in place of three certain dryers in the 
reflnery of plaintiff in error at Waukegan, Illinois. 

The assignments of error relate to the instructions of the court to the jury; 
the refusai to give instructions; the admission and refusai to admit évidence; 
and the overruling of a motion to instruct the jury to flnd the issues for the 
plaintiff in error. The case turns largely upon the construction to be put, 
upon a writtën contract of settlement between the parties. 

The essential facts are as follows: 

In 1889 the défendant in error (hereinafter called the Allis Company) 
agreed with the Rose Malt Works, predecessor of the plaintiff in error (here- 
inafter called the United States Company) to do the work of constructing 
three dryers, according to the plans fumished by the Rose Malt Works, and 
to set the same up in their factory at Waukegan, to be used for the purpose 
of drying feed and waste material. Each dryer is composed of two drums 
or cylinders of steel about thirty feet long, one enclosing the other, rigidly 
connected by jack screws. Steam is turned into the inner drum. The ma- 
terial to be dried is fed into the space between the drums by means of a 
spout at thé upper end of each dryer, and is then carried forward by gravity, 
and a System of stationary shovels, until discharged at the lower end. The 
dryer being slowly revolved, the material is dried by passing over the heated 
surface of the inner drum. 

According to the plans fumished by the Rose Malt Works each dryer ran 
upon trunnions, one at each end and one in the middle, and the power was 
applied at the periphery of the outer drum. 

The dryers were constructed, set in place, and tried, but, being foufld un- 
satlsfactory, a new contract was made under which they were to be recon- 
105 F.— 56 
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structed aecordlng to plans prepared by the Allis Company. TJnder thèse 
plans, the, dryers were tp.be, supported at the, ends, and the power applie.d at 
the cénter of the innerdruth', the ends to rést upûn piërs to be constructed by 
the United States Company. j After such reconstruction, they were agaln tried 
but the parties disagreëd as' to whether the test was satisfactory, or the con- 
tract had been properly performed. ; '." 

Suit was then brought by the Allis Company to reeover the contraet priée. 
Thë :î United States Company résistée on the ground that the dryers were 
not steam-tight; that there was not sufficient ailowance for contraction and 
expansion; that, by reason of this, the dryers pullèd over the piers upon 
which they rested; and that in their theh/state it was impossible to inake 
thé dryers steam-tight ahdmechanieally : operative. The Allis Company 
claimed that the contraet had been fully performed; that the dryers were 
steam-tight; and that the ^ulling over of thé piers was due to the insuffleient 
construction of the pierà thëmselves, a work that had been done by the 
United States Company. 

Thé case, involving thèse issues, went to two trials, the first resulting in a 
judgmeni for the Allis Company (which was reversed for reasons not ma- 
terial in this review) and the second resulting in a disagreement of the jury. 
Thereupon, as a method bf sëttling the coritroversy the following agreement 
was entered into: 

"In sëttlement of àll différences betweeh the E. P. Allis Company and the 
United States Sugar Reflnery ârislng out of the construction of three dryers, 
it is hereby agreed: 

"That thé United States Sugar Reflnery will rebuild the west piers at its 
own expensë, under the supervision and according to the directions of the E. 
P. Allis Company which last named Company assumer ail responsibility for 
the suffleiency of the piers when so rebuilt and reconstructed. 

"That upon the completion of said work the B. P. AUis Company will take 
said three dryers, place them in position, doing whatever work may be 
found necessary, either by way of repair or reconstruction, to make them 
steam-tight and mechanically operative as dryers. 

"That upon the completlon of said work and the tendering of the same to 
the United States Sugar Reflnery, it is further agreed that if there be any 
dispute between the parties as to the dryers coinplying wlth the above agree- 
ment, ail différences shall be arbitrated by the sélection of one party by the 
B. P. Allis Company, and one party by the United States Sugar Keflnery and 
if said two 1 parties cannot agtee they shall sélect a third, and both parties 
to this agreement shàll abîdë by the décision of the majority of said arbi- 
trators. 

"Upon the completlon of the work in accordance wlth this agreement, and 
the acceptàricé of the same by the, United States Sugar Reflnery, or upon the 
décision of said arbitrators as aforesaid in favor of thé said B. P. Allis 
Company]- the United States -Sugar ttêflnery is to pay the E. P. Allis Com- 
pany the sum of Ten Thousand Dollars ($10,000) in full for àll claims and 
demands. If the said E. P. Allis Company fails to complète its contraet ac- 
cording to this agreement or according to any àdditional requlrements im- 
posëd by sàid arbitrators, then the United States Sugar Reflnery shall pay 
nothing, and said B. P. Allis Company shall remove the same at their own 
eipense. 

"It is further agreed that both si des shall proceed wlth the exécution of 
this work wlth ail convenlent speed. 

"It is furthet' understood that ail disputes, Claims or demands of either 
party against the other are settled 8(nd merged in this agreement, and upon 
the signing thereof, exeept as herein contained, each party releases thé other 
of àhy and ail clateas. 

"It is further understood that within ten days after the dryers hâve been 
tendered by the Allis Company to the Sugar Reflnery, the latter company 
shall either accept the same and pay the ,money as above provided, or ap- 
point an àrbitrator and natif y the Allis Qbmpany thereof in writing, and that. 
the Allis Company^ within tèn days after rëceiving notice ôf such appointaient 
shall appoint an àrbitrator on its behâlf. 

"Upon the signing of this agreement by the représentatives of both parties, 
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it is hereby stipulated that ail suits pendlng between the parties shall be 
dismissed without cost to either slde." 

A disagreement again arlsing respecting the performance of this agree- 
ment, the action under review was brought. On the trial in the court below 
testimony was offered by the Allis Company tending to show that, pursuant 
to this settlement contract, the United States Company had built the founda- 
tions, and the Allis Company, In the month of November, 1895, had placed 
thereon the dryers, repacked the steam boxes, and calked a rivet in the shell 
of the boiler; that upon two tests then made the dryers were found to be 
steam-tight and mechanically operative; that the dryers, in the opinion of 
experts in construction of this class of machinery, were properly constructed, 
and had adéquate power to resist and endure the strain, both of révolution 
and steam pressure; and that the dryers had been accepted by the United 
States Company. 

But payment not having been made, the following correspondence ensued: 

Allis Company to United States Company, January 6, 1896. "Our Mr. 
Tucker returned from your place sometime ago and stated that the dryers 
had been thoroughly tested, and were practically ail right and satisfactory 
to your company. In view of our having complied with the conditions of 
agreement made in Chicago by which thèse dryers were to be put in order 
and tested by us we hâve to request that you please favor us with check 
for $10,000, at your earliest convenience. If you can forward same so as 
to reach us by Saturday of this week, it will be greatly appreciated, as we 
hâve some large payments to take care of and are decidedly short of funds." 

United States Company to Allis Company, January 10, 1896. "Your favor 
dated the 6th inst. received hère on 8th, saying that your Mr. Tucker stated 
that 'the dryers had been thoroughly tested and were ail right and satis- 
factory to our company,' is at least anticipating. 

"Mr. Tucker was hère and had steam on. We certainly hope the dryers 
may prove to be ail right, but we hâve given no expression on the subject. 
Had the dryers been ready for test sooner, you and we could hâve availed 
ourselves of feed for drying, for a practical steam-tight, and mechanical op- 
ération of them for a sufflcient time to détermine, but the starch works are 
not grinding Just now. 

"If you intend to claim your letter of the 6th inst. as tender of dryers 
under the stipulations (which certainly is prématuré), do you also claim 
the ten days provision after tender to call for the naming of arbitrators now? 

"The only real test of their being steam-tight and mechanically operative 
ls the resuit obtained by their use, which obviously nécessitâtes actual serv- 
ice." 

United States Company to Allis Company, January 16th, 1896. "In view 
of the fact that we hâve received no reply from you to our inqulry of the 
lOth instant, we beg to advise you of our selecting and naming Mr. Henry 
Morton as arbitrator in our behalf under stipulation between yourselves, and 
this company, made in Chicago." 

Allis Company to United States Company, January 21, 1896. "Acknowl- 
edging receipt of your favor of the 16th inst. notifying us that you hâve 
named Mr. Henry Morton as arbitrator on your behalf, under the agreement 
made between your company and ourselves, hâve to advise you that we hâve 
this day arrangea with George H. Benzenberg of this City as arbitrator in 
our behalf under the same agreement. 

"Will you kindly advise us at your earliest convenience as to the address 
of Mr. Morton that Mr. Benzenberg may communicate with him and arrange- 
ments be made for carrying out the agreement under which the Arbitrators 
hâve been appointed." 

The ensuing correspondence between the arbitrators thus appointed, extend- 
ing over a period of nearly a year, without the appointment of a third arbi- 
trator tends to show that Morton, arbitrator for the United States Company, 
refused to corne to Waukegan, where the mill was situated; that he refused 
to accept, as a test, a"ny opération of the dryers, except such as would be 
involved In their continuons opération under normal conditions, that is, that 
the works be put in normal opération; that the works, not being then in 
opération, and not having been since 1891, a period of about flve years, a 
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suggestion was made that a car-load of corn should be purctoased and used 
(or a test, but this was declined by Morton; that there was no assurance 
that the works would be started up in the near future, or at any tlme; and 
thjtt, therefore, the attitude of Morton amounted to an indeflnite postpone- 
méat of the test, and, In conséquence, an indeflnite postponement of any 
paynjents due under Oie contract: There was testimony, also, tending to 
show that the attitude thus assumed by Morton was in pursuance of corre- 
spondence with the United States Company. 

The daim of the Allis Company on the trial was that this testimony showed 
that the United States Company had, by collusion with Morton, fraudulently 
defeated the arbitration. 

The court, in effect, chargea the Jury that the Allis Company was entitled 
to recover, if it was found from the évidence that the dryers had been ac- 
cepted by the United States Company; and further, should no such accept- 
ance be found to hâve beèn made, the Allis Company was entitled to recover, 
if it was found that the dryers furnisbed by the Allis Company were in fact 
steam-tight and mechanically operative, and, a reasonable effort having been 
made to obtain arbitration and award, they were prevented by the fraud 
of the United States Company, or its collusion with the arbitrator appointed 
by it 

The action of the court in overruling the motion to take the case from the 
jury; in refusing spécial instructions offered by the United States Company; 
and in excluding and admitting testimony, is challenged as erroneous, chiefly 
upon the folio wing propositions: 

1. "That the only promise or undertaking contained in the contract in suit 
made by plaintiff in error was to pay upon the acceptance by it of the dryers 
in controversy, or upon the décision of the arbitrators in favor of the B. 
P. Allis Company; and that to recover upon the contract, défendant in error 
was bound to show either acceptance or award, to satisfy the condition of 
the undertaking of plaintiff in error. 

2. "That even though it be conceded that défendant in error might recover 
the priée, provided by the contract to be paid, upon acceptance or award, the 
judgment of the court below must be reversed, beeause ït ïnstructed the jury 
that they might flnd for the défendant in error in case they found there 
had been an acceptance prior to the tlme that arbitrators were appointed by 
both parties. 

3. "That even if it be held that défendant in error might recover under 
the contract in suit upon either the theory that the plaintiff in error accepted 
the dryers, or on the theory that plaintiff in error prevented the arbitration, 
and, therefore, became liable to pay the contract price, the pleadings in the 
case do not ënable défendant in error to recover, except by showing an ac- 
ceptance by plaintiff in error. 

4. "That thereis no évidence in the record tending to 8how that the plain- 
tiff in error hindered or prevented the arbitration.'' 

I. K. Boyesenj for plaintiff in error. 

Frank M. Hoyt and Charles Quârles, for défendant in error. 

Before WOODS and GBOSSCUP, Circuit Judges, and BUNN, Dis- 
trict Judge. 

After the foregoing stateinent of the case, GROSSCUP, Circuit 
Judge, delivered the opinion of the court, as follows: 

As we construe the contract, it imposed npon the United States 
Company the duty of paying the Allis Company thé stipulated sum 
when, by the completion of the wôrk provided for in the agreement, 
the dryers Were madë tteam-tight ànd mechanically operative. Ac- 
ceptance of the dryers, by the United States Company, or submission 
to arbitration, though provided for in the contract, are stipulated 
methods only of ascertaining the basic fact, namely, whether the 
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dryers are steam-tight and mechanically operative. The right of the 
Allis Company to receive, and the obligation of the United States 
Company to pay, the stipulated price, arises, not from acceptance 
or arbitration, but from the Allis Company's having performed its 
contract obligation in respect to the dryers. Nor can this right to 
receive payment be defeated, or this obligation to pay be evaded, by 
an unjust refusai of the United States Company to accept the work 
done, or its f raudulent prévention of an award under arbitration. To 
«0 construe the contract would be to put the method above the end, 
and to make available to the United States Company the power to 
uullify the contract, by taking advantage of its own wrong. Doubt- 
less the methods provided for in the contract — determinative of 
whether the contract has been fulfilled — must be primarily followed; 
but if thèse methods are prevented or made unavailable by the fraud 
of the party to be charged, it does not follow that the hands of the 
courts are tied, so that they may not, as in other cases, proceed to en- 
force the contract, and do justice between the parties. The case 
under review is, in this élément of prévention of arbitration by fraud, 
différent from Milnes v. Gery, 14 Ves. 400; Scott v. Avery, 5 H. L. 
Cas. 811; Babbage v. Coulburn, 9 Q. B. Div. 235; Président, etc., of 
Delaware & H. Canal Co. v. Pennsylvania Coal Co., 50 N. Y. 250. 
In none of thèse cases is it ruled that a recovery could be perma- 
nently prevented, according to the usual method of ascertaining facts 
and making up a judgment in courts, should the methods devised in 
the contract be nullified by the fraud of the party to be charged. We 
are clear in our opinion that, in the absence of acceptance, and the 
failure of an award, brought about by the fraud of the United States 
Company, the court below properly proceeded to ascertain, by verdict 
of the jury, whether the contract had been actually performed, and to 
give judgment accordingly. This is simply to hold that while parties 
to a contract, such as the one under review, may rightfully insist 
upon arbitration, they can not, having obtained it, throw it away, 
and then insist upon the ensuing vacuum as an unchangeable légal 
right. 

There was sufflcient évidence to go to the jury, tending to show 
acceptance, and also suffi cient évidence to show f raudulent préven- 
tion of arbitration by the United States Company. Ail things con- 
sidered, the weight of the évidence, in our opinon, justifies the ver- 
dict returned. We are not satisfied that the court was correct in 
charging that acceptance alone — without any finding that arbitration 
was fraudulently prevented — entitled the Allis Company to a verdict. 
Probably if the question were raised we would hold that the resort to 
arbitration suspended the rights growing out of acceptance, and, 
had an award been fairly reached, superseded them; but when the 
arbitration was brought to naught by the fraud of the United States 
Company, it is clear that there was an immédiate restoration of the 
parties to the previous status, so that acceptance again becomes 
determinative, as if no arbitration proceedings had been entered 
upon. Any other conclusion would give to the United States Com- 
pany the advantage of its own fraud. On the whole, the possible 
error of the court referred to is unimportant; and as no exception 
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was taken at the time to this feàture of the charge, and no requests 
fltorê offered which would hâve obviated it, we are of the opinion that 
it is not a ground for reversai. 

In view of the construction we hâve placed upon the contract, 
there is no ground for the contention that there cari be no recoverj 
under the common counts. The gist of the action is the contract 
price of the dryers. This, of course, is triable under the common 
counts. Acceptance or award are incidental features only of the 
contract, and though potent in given cases to defeat a recovery, do 
not furnish the basis of thé action. 

The judgment will be afûnned. , 



CURRIER v. TRUSTEES OF DARTMOUTH COLLEGE et al. 

(Circuit Court, D. New Hampshire. December 26, 1900.) 

Collèges— Liability for Injury to Student. 

A collège, by reason of lts eleemosynary nature and Its relation to lts 
students, is not llable for a. personal injury to a student caused by négli- 
gence of the superintendent of collège buildings In clearing land owned by 
the collège preliminary to erecting thereon a heatlng plant for collège pur- 
poses. 

Sargent & Niles and Edward S. tëpaulding, for plaintif!. 
Streeter, Walker & Hollis, for défendants. 

ALDKICH, District Judge, in directing a verdict for Dartmouth 
Collège, said-orally to the jury: 

This is a suit by a student of Dartmouth Collège to recover f50,000 
for personal injuries sustained through the alleged careless throwing 
down of a chimney by the supepintendent of collège buildings, and 
the suit is against both the collège and the superintendent, who did 
the work. The injured student, upon notice by the superintendent 
that the chimney would fall at a given time, and that kodaks might 
be brought, was in the vicinity without a kodak, and by reason of 
curiosity merely; and .neither willM nor waûton négligence is 
claimed against the collège or its superintendent. At the conclusion 
of ail the évidence the défendant moves that a verdict be directed in 
favor of Dartmouth Collège on the ground that it is an eleemosynary 
corporation, organized and managed solely for the administration of 
a public charity, and doing no business for private gain, and that it 
is not liable for négligence to a persen who accepts its bounty. So 
far as the évidence goes in this case, the board of managers of Dart- 
mouth Collège intrusted the work of clearing buildings, in connec- 
tion with whiçb, there was a chimney, from a tract of land which 
the collège owned, and on which was to be erected a heating plant 
for collège purposes. This work was done on grounds of collège 
health, necessity» and sanitation, and there is no question in my mind 
but that it was in furtherance of the chartered trust. The évidence 
is ail one way that the trustées discharged the obligation upon them, 
if such obligation exists in respect to a collège of this character, to 
Belect a compétent servant for such purpose, because the work, under 
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gênerai instructions to clear the land for a heating plant, was in- 
trusted to their superintendent of buildings, who was a civil engineer, 
and had had several years' expérience under the eye of the manage- 
ment in practical oversight of the construction and care of collège 
buildings and other property; and the only évidence, if any, tending 
to show that he was incompétent or négligent relates to a détail of 
the work, — the particular alleged négligence, that of improperly 
and negligently tipping over the chimney which injured the plaintiff, 
who was a student. The administration of a trust like that under 
the Dartmouth Collège charter is at least in a sensé charitable, and 
in a sensé paternal. The collège has existed for 130 years, during 
which time it has not been understood that an institution of this 
character is liable in tort for an in jury like the one in question; at 
least, such liability has never before been asserted. There is no 
statute or judicial décision in New Hampshire declaring that public 
policy requires that the doctrine of tort liability should be extended 
to such institutions. The public policy of the state, therefore, though 
not so expressed, as in Massachusetts by judicial décision as to hos- 
pitals, or by législative enactment as in Khode Island, must be ac- 
ceptée!, as against the liability of an institution of this character. 
The common law does not furnish a remedy in tort for every in jury. 
While the gênerai rule is recognized that ail individuals and ail cor- 
porations who own property and put forces in motion are liable for 
négligent use to the injury of others, there are several exceptions, — ■ 
as, for instance, there is no remedy in tort against the fédéral govern- 
ment for négligent injury; against the state for injury resulting from 
négligent conditions; against towns for injuries resulting from nég- 
ligence in not keeping their highways in safe condition, unless ex- 
pressly made liable by statute; against a city in favor of a child in- 
jured by the unsafe condition of a schoolhouse stairway (Hill v. City 
of Boston, 122 Mass. 344); against a judge who, in the exercise of 
his duty, without investigation, directs a jury to retire to a room 
which may turn out to be unsafe; against an arbitrator for négli- 
gence in the discharge of his duty; against a master for the négli- 
gence of a fellow servant; and perhaps not in a case of father against 
members of his family, and members of a family against the father, 
for négligence, as for maintaining a négligent stairway. A personal 
injury is always a misfortune, and a personal injury is no less an 
injury because it results from a négligent condition of the steps of 
the capitol at Washington, in the post office at Concord, or on the 
stairways of the state capitol at Concord, rather than at a collège, 
yet légal redress by action of tort for such négligence does not exist 
under the law. 

In the hurried examination which I hâve made of this question, I 
cannot do otherwise than àccept the reasons in the situation pre- 
sented as stronger against tort liability for personal injury than those 
existing in hospitals; for a student who enters collège submits him- 
self, in a sensé, morally, physically, and intellectually, to the collège 
management and the collège discipline, — in other words, he becomes 
a part of it,— while such paternal relations do not exist in the case of 
a hospital. It is asserted, and not denied, that there is no American 
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or English case where the liability of a collège te tort for personal 
injuries has been held to exist." :I hâve not made an examination 
"which will verify thia statement; but, if it is true, it is significant 
as to the anderstanding of the profession and the public in this coun- 
try, where collèges hâve existed for nearly if not quite three cen- 
turies, and in England, where they hâve existed for centuries more. 
Authorities holding that there is a, remedy by mandamus to compel 
collège trustées to properly administer and exécute a trust are not 
in point upon the question under considération. Ail law is founded 
on supposed public policy. Public policy déclares that the gênerai 
goverhment shall not be liable in an action of tort, and that a state 
shall not be so liable, and that, if relief is had, it shall be through 
the congress of the United States in the one instance, and through 
the state législature in the other. This, in part, is because govern- 
ments, which are run, not for money-making purposes, but for the 
protection of the public, should not be sued in the courts for tort, 
and because it would be subversive- of government. Public policy 
déclares that judges and arbitrators shall not be liable, and that mem- 
bers of a family, occupying the same household for the same béné- 
ficiai reasons, shall not be liable one to the other. Thèse instances 
are not cited as positively in point, but to show that, notwithstand- 
ing the gênerai rule of liability, the law does not furnish redress by 
action of tort for every injury. 

At the outset, whether a right shall be created and established, 
or whether a right shall be extended, dépends upon the question 
whether rulea of justice and public policy require it to be done. The 
first redress was to return force by force, but, as civilization ad- 
vanced, légal redress was given, mthe nature of damages; and, by 
the growth of the common law and the statutes, the right of recovery 
has heen extended to one condition amd another. If such right exista 
in respect to corporations like the one in question, there is légal re- 
dress. The MâbÛity, however, in a given jurisdiction, is not an in- 
hérent and naturel liability, and the right of the party injured to 
hâve relief does not exist as an absolute right until created by légis- 
lative enactment or judicial décision. In the absence of a statute or 
a judicial décision in New Hampshire, and none being cited from 
other jurisdictions, and as the plaintif? relies upon the gênerai rule 
as to liability and supposed analogous décisions, I do not wish to be 
the first judgeto déclare such right of recovery in New Hampshire. 
If the right of recovery exists in this class of cases, the right extends 
to place, as chapel, lecture and récitation rooms; to machinery, ap- 
pliances, and materials; .experiments with chemicals and electricity; 
conditions of the campus and the playgrounds, as to smoothness, ice, 
ând snow, where students are ihvitèd or permitted té go for exercise 
and collège sports and games. In my view, it is extremely doubtfu] 
whether the personal injury liability law is understood to extend to 
institutions of this kind. Gounsel for the plaintifl in eff ect claim that 
the gênerai rule Of tort liability applies proprio vigore, or ex rigore 
juris, unless it clearly appears thatithë charterer intended otherwise. 
la this so? Should the rule of liability and right of recovery be held 
to exist unless it clearly appears by the charter that the charterer so 
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intended? Do not légal history and long acquiescence fairly tend 
to establish the interprétation of nonliability? The acquiescence of 
the people of this country and of England for so many centuries would 
seem contrary to an understanding that such liability exists. Tbe 
plaintiff seems to view a rule of nonliability as involving a further 
limitation upon the gênerai rule of liability, and as furnishing an- 
other exception thereto. I do not take this view. I think I am, in 
effect, asked to extend the commonly accepted understanding of 
the rule to include situations not heretofore understood to corne 
within the liability rule in tort for personal injuries. At least, there 
is a strong query whether such rule would not be subversive and de- 
structive of the fundamental relations existing between collège and 
student, and query whether the relation phase of the situation is not 
more significant and controlling than that of the trust phase of the 
question presented, and whether, on the whole, the true rule is not 
that the student, by entering collège, assumes the risk incident to the 
quasi charitable and quasi paternal management of such institu- 
tions. How it might be with other relations, or in respect to out- 
side collège properties, like the Lowell property or the Dartmouth 
Collège grant in Pittsburg, it is not necessary to consider. I hâve 
only given this question such hurried considération as a jury trial 
permits. If I am wrong, the court of appeals will set the question 
right. 

The jury is directed to render a verdict for the collège. The plain- 
tiff excepta. That part of the motion asking that a verdict be di- 
rected in favor of McKenzie, the superintendent, is not granted, and 
the défendant excepts. 



In re DOW'S ESTATE. 

(District Court, S. D. Iowa, Central Division. December 26, 1900.) 

No. 835. 

Bankroptcy— Discharge— Crbditors' Meeting— Perjdry. 

Where a voluntary bankrupt's application for discharge was opposed 
by credltors on the ground that the bankrupt had committed perjury on 
his exainination as to his assets before the référée at the creditors' 
meeting, such défense was not demurrable, though the bankrupt's per- 
jured testimony could not be used against him in a criminal prosecution; 
a truthful and full disclosure being the condition précèdent to the bank- 
rupt's right to a discharge. 

In Bankruptcy. 

Cardell, Giddings & Winegar, for bankrupt. 
Harvey & Harvey, for creditors. 

McPHERSON, District Judge. This is a case of voluntary bank- 
ruptcy, and the bankrupt seeks a discharge. Objections thereto 
were flled by several creditors. To two of thèse objections the bank- 
rupt has demurred, urging thereby that no good reasons are as- 
signed for not granting the discharge. The demurrer was by the 
référée sustained, which ruling is before the court for review. 

Mr. Dow was adjudged a bankrupt February 7, 1900. The first 
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drëâitors' meeting was Febrûary M, 1900. Aï that meeting, it is 
alleged in the objections to a diflOharge, Mr. Dow was duly sworn, 
àld testiÔed before the référée thaï: the reason why he had not paid 
bis creditors was "that for nearly eight years he had had sickness 
in his faniily, — a sick wife. He had had expenses there that made 
it impossible for him to meet his accounts, and that was his prés- 
ent condition," — and, further, when asked if he had put his money 
in the bank, testified under oath: *No, sir; never put money in the 
bank." His salary had been used, prorated as nearly as possible, 
for groceries, méat bill, clothing, coal, and family expenses. The 
creditors allège this évidence was willfully false, and so known to 
be by Mti Dow when he so testified. I take it that the creditors 
mean to charge perjury, 

I know of no question under the act of 1867, or under the law now 
in force, that has not been differently answered by référées and 
judges. And so it is with the question how under considération. 
My views of the bankrupt law,— as to some phases, at least, — briefiy 
stated, are as follows: If the law is in good faith complied with, the 
debtor is given the extraordinary privilège of being released from 
his debts by paying a percent, thereof, and oftentimes by paying no 
sum. That is his right under laws speciflcally authorized by the 
constitution. The creditors must submit to that, with no just 
ground of complaint. But before receiving his discharge, the debtor, 
with no just ground of complaint, must submit to and do many 
things. He must file a correct list of his creditors, giving amount 
due each, his address, Ihe considération of the ihdebtedness, etc. 
He must correctly set f orth his exemptions. He must truthf ully 
schedule ail his assets. He must submit to an examination, and un- 
der oath, at the meeting of the creditors. This is controverted, but 
the many provisions lead me to conclude that he is examined under 
oath. And in ail respects he must be honest and fair. He must 
conceal nothing. There must be no unlawful préférences. When 
he says to the court, "I want a discharge," he must also say, "Hère 
is my past and présent condition. I hâve done this and that as to 
my creditors, and this and that with iny assets." He must so say 
truthfully, and not with perjury upon his lips. The law for pro- 
ceedings in "voluntary" bankruptcy does not exist for rascals. A 
dishonest debtor has no standing in such a proceeding. 

It was claimed by counsel for the bankrupt, in argument before 
me, that at the meeting of the creditors the bankrupt could commit 
perjury by wholesale, and could deflamOy say: 

"What are you [creditors] golng to do about it? That the statute says my 
perJured testimony cannot be used agalnst me in a erimlnal prosecution, and 
I not only hâve the right to wipe out my debts without paying them, but I 
will defy my creditors, and 'will mislead and decelve them, and will deeeive 
the référée and the court by my corrupt perjury." 

This, in substance, was not only eloquently said by counsel, but 
was logically said, if his interprétation of the statute is a correct one. 
But I do not so interpret the statute. A criminal prosecution for his 
false testimony is one thing. His prayer for a discharge is another 
matter. The référée and the bankrupfs counsel both rely upon the 
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opinions of Judge Evans, of the Kentucky district, in the cases of In 
re Marx (D. C.) 102 Fed. 676, and In re Logan, Id. 876. And those 
opinions do sustain their position. But they do not persuade ine. 
Judge Evans says to hold otherwise than ne does "would be to set a 
trap for the debtor." To hold otherwise than I do, I think, would be 
to set a trap for the creditors, or else to so set the trap that the 
debtor could get ail the bait (a discharge), and yet not spring the trap. 
None of thèse suggestions are intended to reflect upon Mr. Dow. I 
know nothing of his conduct. I simply know that the creditors hâve 
charged him with false statements. And, having demurred, for the 
time being the charges against him must be taken as true, until the 
référée has heard the évidence. The demurrer should hâve been over- 
ruled. 



In re GEKSON. 

(District Court, E. D. Pennsylvania. January 7, 1901.) 

No. 4. 

BANKRUPTCY — PHOVABLE DEBTS — CONTRACT OP iKDORSEMENT. 

The contract created by the indorsement by a bankrapt of a note which 
had not matured at the time of the flling of the pétition against him is not 
a debt which is a "fixed liability * * * absolutely owing," provable 
against his estate, under Bankr. Act 1898, § 63a, subd. 1; but under the 
définition of "debt" in section 1, as "any debt, demand, or claim provable 
in bankruptcy," section 63a, subd. 4, allowing proof of any debt "founded 
* * * upon a contract, express or implied," is broad enough to permit 
proof of such claim as a demand founded on an express contract, where 
the note has matured, and the liability has become flxed, before the proof 
Is made. 

In Bankruptcy. On certiflcate of référée concerning allowance of 
claim. 

Julius C. Levi, for creditor. 

Jos. L. Greenwald and Clinton 0. Mayer, for trustée. 

J. B. McPHEKSON, District Judge. The report of the référée 
raises again the question that I had occasion to consider recently 
in Re Schaefer (D. C.) 104 Fed. 973, but présents it from a différent 
point of view. Schaefer's case was put to me simply upon the propo- 
sition that a contract of indorsement that had not become absolute 
before the pétition in bankruptcy was flled was not a âxed liability, 
within clause "a" (1) of section 63, and could not be proved against 
the estate under that clause. I thought then, and I still think, that 
the proposition was sound ; but I was not asked to consider, and did 
not consider, — the oversight was, no doubt, my own fault, — whether 
such a contract might not be provable under clause "a" (4) of the 
same section. This is the point now presented for décision, and, in 
my opinion, the ruling of the référée allowing proof to be made was 
correct. 

A debt is deflned by section 1 of the act to be "any debt, demand or 
claim provable in bankruptcy"; and section 63 sets forth in détail 
the classes of provable debts. They are: (1) Certain fixed liabilities; 
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(2 and 3) certain liabilities for costs; (4) anj debt, claim, or demand 
"founded upon an open account, or upon a contract, express or im- 
plied"; and (5) provable debts redneed to judgment after the flling 
of the pétition. It is the scope of clause 4 that is now in controversy, 
and tbis, I think, is broad enough to include a claim founded upon the 
contract of indorsement, even before the liability under such a con- 
tract bas become fixed. The indorser's engagement may not be a 
"debt," strictly so called, until there has been demand and notice 
of nonpayment; but, even before demand and notice there is certainly 
a contingent liability, and this may fairly be embraced within the 
words "demand or claim." I did not consider this clause of the section 
when I decided Schaefer's Case; but, now that it has been brought 
to my attention, I cannot avoid the conclusion that clause 4 ought to 
hâve been applied in that décision, and, if applied, should hâve 
brought me to the conclusion that a contract of indorsement is a 
provable debt, even if the note does not fall due until after the péti- 
tion is flled. It is provable, not under clause "a" (1), but under clause 
"a" (4). The contract of indorsement is an express contract (Martin 
v. Cole, 104 U. S. 37, 26' L. Ed. 647), and the holder of the note has a 
demand or claim founded thereon, which may ripen into a debt or 
fixed liability, or may bë defeated by his failure to take certain steps. 
But it is a contingent right of some sort, founded upon the contract, 
and is, I think, embraced in words of such extensive scope as "de- 
mand or claim." 

The inconveniences likely to resuit from the former décision are 
obvious, and, if the act permits them to be avoided, such a conclusion 
is to be désir éd. It is clear that, if the liability under the contract 
of indorsement is not a provable claim, it is not discharged, and there- 
fore may remain and be enforced subsequently against the bankrupt, 
unless, to avoid such a resuit, he file a second pétition in bankruptcy 
after ail such liabilities hâve become absolute. Moreover, although 
the contract of indorsement might become absolute while the pro- 
ceedings were pending, it could not be proved, and the holder of a 
valid claim, now become due, would not be permitted to share in the 
assets of the estate. It is true that an occasional difficulty may still 
arise in the case of notes that do not fall due for a comparatively 
long time, — a year or more. Whether such notes can be liquidated, 
so as to participate in a distribution made before they fall due, I am 
not now prepared to say. If they are incapable of liquidation, and 
for that reason cannot be fully proved, or be awarded a part of the 
bankrupt's estate, they may not be discharged. Upon that point it 
is unnecessary to express an opinion. Whatever difficulty exists in 
such a case, none is perceived in the ordinary case where the contract 
of indorsement becomes, during the settlement of the estate, an obliga- 
tion to pay a definite sum. 

The décision of the référée allowing the claim of the Market Street 
National Bank is approved. 
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In re GBRSON. 
(District Court, E. D. Pennsylvania. Jamiary 26, 1901.) 

No. 4. 

Bankruptcy — Proving Ci.aims— Bebtok of Bankrupt. 

A creditor of a bankrupt, who is also his debtor In a larger amount, vrill 
not be permitted to prove bis claim against tbe estate so long as his own 
debt remains unpaid. 

In Bankruptcy. On certiflcate of référée concerning disallowance 
of claim of Isaac Gerson. 

Emanuel Furth, for creditor. 

Julius C. Levi and Jos. L. Greenwald, for trustée. 

J. B. McPHERSON, District Judge. I am entirely satisfied with 
the conclusion reached by the référée that this claim should, for the 
présent, be disallowed. He believed the testimony to justify the in- 
ference that Isaac Gerson was really a part owner of the bankrupt's 
business, and therefore that his claim for rent should not be al- 
lowed until the other creditors had been paid. I do not dissent 
from that inference; but, as another ground for postponing the 
claim is sufficient, I rest my approval of the referee's décision upon 
that ground alone, namely, that. Isaac Gerson is indebted to the 
bankrupt in a much larger sum than the rent now claimed. 

The rejection of the claim is accordingly approved 



In re ENGLE. 

(District Court, B. D. Pennsylvania. Jannary 12, 1901.) 

No. 800. 

1. Bankruptcy— Lien of Judgmbnt — Fictitioub Date. 

Though, under the laws of Pennsylvania, where a judgment bond is 
secured by mortgage, the lien of the judgment when entered is carried back 
for certain purposes to the date of the recording of the mortgage, suct 
flctitions date will not be assigned to it under the bankruptcy law, where 
the judgment is entered after commencement of the proceeding in bank 
ruptcy. 

8. Same— Judgment after Commencement of Proceeding. 

Bankr. Act 1898, § 67f , providing that ail judgments obtained against an 
Insolvent within four months prior to filing of pétition in bankruptcy 
against him shall be deemed void if he is adjudged a bankrupt, has no 
application to judgments entered after the proceeding in bankruptcy 
has begnn, 

8. Same — Title of Trustée. 

TJnder Bankr. Act 1898, S 70, providing that, after the trustée is ap- 
pointed, the title to the bankrupt's property shall vest in him as of the 
date of the adjudication, the trustée takes the property free of the lien of 
a judgment against the bankrupt entered after the adjudication and be- 
fore the appointment. 

In Bankruptcy. Pétition to vacate restraining order, and to per- 
mit mortgagees to bring suit. 

John A. Herman, for creditor. 
Frederick M. Ott, for trustée. 



894 105 FEDERAL REPORTER. 

J. B. McPHEESON, District Juâge. The restraining order was 
issued to prevent further proceedings upon two exécutions issued on 
judgment bonds that had been signed by the bankrupt more than 
two years before the adjudication, but had not been entered of rec- 
ord until a few days before the appointment of the trustée. The 
pétition was flled and the adjudication entered on November 22d, 
the bbnds were entered and exécutions issued on December 4th, and 
the trustée was appointed on December 8th. The bonds accompany 
and are secured by a mortgage, and it is argued in support of the 
validity of the exécutions that the lien of the judgments is carried 
back by the law of Pennsylvania to the date when the mortgage was 
recorded, and should, therefore, be considered as if the lien had orig- 
inated at that time^ This may be*true for certain purposes, but, 
under the présent circumstances, I must décline to assign a flctitious 
date to the existence of the lien. It is no doubt true that the bonds 
are for the same debt that is secured by the mortgage, but the judg- 
ments are gênerai judgments, capable of being levied upon any real 
or persbnal property belonging to the debtor, as well as upon the 
property mortgaged, and in ail essential respects are like a judgment 
recoverëd after trial. Their lien, therefore, must be considered as 
beginning, if at ail, upon the daté of entry, and accordingly the flrst 
questipn is whether a judgment entered after adjudication obtains 
a lien upon the bankrupt's realty. It has been recently decided in 
St. Cyr vi Daignault (D. C.) 103 Fed. 854, that a judgment by de- 
fault taken since adjudication is void, and that a permanent stay 
of proceedings should be granted. I hâve no doubt that the grant 
of a permanent stay was right, but, with great respect for the opinion 
of the learned judge who decided that case, I flnd myself unable to 
agrée with the reason, given theref or. I do not think that clause 
"f" of section 67 àpplies to judgments entered after the adjudication. 
It seems clear to me that this clause refers entirely to judgments 
and other liens obtained within four months préceding the flling 
of the pétition; and, indeed, I do not flnd any provision in the act 
dealing with the lien of judgments entered after the proceeding in 
bankruptcy has been begun., The reason for this apparent omission 
may be foùnd in the fact that section 70 expressly provides that, 
after the trustée has been appointed, the title to the bankrupt's prop- 
erty shall yest in hiin as of the date of the adjudication; and while 
it is true that during the interval between the adjudication and the 
appointment of the trustée the title to the property remains in the 
bankrupt, it is a title liâble to be devested upon the appointment 
of a trustée, and a title upon which no permanent lien can be ac- 
quired. It may hâve been thought unnecessary^ therefore, to pay 
any attention to what must be an unavailing effort to obtain a lien. 
A similar view concerning the scope of section 67f has been ex- 
pressed in the suprême court of New Jersey. Kinmouth v. Braeuti- 
gam, 46 Atl. 769. I hâve been speaking of voluntary bankruptcy 
merely. In a case of involuntary bankruptcy a question might be 
presented concerning the lien of a judgment entered after the filing 
of the pétition, but before the entry of adjudication; and this ques- 
tion I hâve not considered. 
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It follows, I tMnk, tliat the judgments now in dispute are not liens 
upon the property on which a levy has been made, and, accordingly, 
that the restraining order should be continued. But I am also of 
opinion that the petitioner should be allowed to proceed upon her 
mortgage, and obtain judgment thereon, so that, if the court should 
flnd it more advantageous to permit her to sell than the trustée, 
she may be in a position to issue exécution. Leave is therefore 
granted to the petitioner to issue a writ of scire facias upon her 
mortgage, and to obtain judgment thereon in due course; but no 
writ of exécution may be issued against the mortgaged property with- 
out leave of the court. A similar leave is granted to the Harrisburg 
Trust Company, the second mortgagee. 

The application to vacate the restraining order is denied. 



In re McGBB. 

(District Court, N. D. New York. January 12, 1901.) 

No. 58. 

Bankruptcy— Acts op Bankrtjftcy — Pbbference ov Creditor. 

An lnsolvent, who was indebted to an estate, which was also liable on 
a note discounted for the benefit of the Insolyent, transferred to the 
administratrix of the estate, as an individual, certain book accounts, under 
an agreement in pursuance of which the transférée took up the note. The 
fact of insolvency was known to both parties. Held, that the transfer 
necessarily operated, and must be deemed to hâve been made with the 
lntent, to prefer the estate as a creditor, and constituted an act of bank- 
ruptcy on the part of the debtor, under Bankr. Act 1898, ? 3a, subd. 2. 

In Bankruptcy. On creditor's pétition, answer, and report of 
référée. 

The pétition was filed July 9, 1900, and allèges two acts of bank- 
ruptcy based upon the transfer by the alleged bankrupt while in- 
solvent of property with intent to prefer a creditor. The alleged 
bankrupt on the 26th day of July 1900, filed an answer denying 
the said acts of bankruptcy. The issue thus joined was rcferred 
to the référée to ascertain and report the facts under rule 8 of this 
court. The referee's report was âled September 6, 1900. 

Lawrence Eussell, for creditors. 
Joseph F. Brown, for alleged bankrupt. 

COXE, District Judge. It is conceded by the alleged bankrupt 
that for more than six months next preceding the flling of the pé- 
tition she resided in the Northern district of New York; that she 
owes debts amounting to $1,000 ; that the three petitioners are cred- 
itors, having valid claims amounting to over $500; that at the date 
of filing the pétition and for more than four months previous thereto 
she was insolvent and knew that she was insolvent The only ques- 
tion, therefore, is whether an act of bankruptcy has been established. 
On the 30th of March, 1900, the alleged bankrupt was indebted to 
the estate of George Lawyer for more than $500. Besides this the 
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Ljtwyeri estate was liable to pay a note; of $225, which had been 
discowted for the beneflt, in part at least, of the alleged bankrupt 
by the Mrst National Bank of Ganton, N, Y, On that day—March 
30th — the alleged bankrupt transferred to Ettie A. Lawyer, who was 
administratrix of the estate, $300 worth of book accounts accruing 
from the business conducted by the alleged bankrupt and her hus- 
band. On the 14 th of April thereafter Mrs. Lawyer borrowed from 
a thkd party $230, which money was given to tîie husband of the 
alleged bankrupt who took up the note and delivered itto Mrs. 
Lawyer. 

Section 3 of the bankruptcy act, subd. 2, provides that a person 
has committed an act of bankruptcy when he has "transferred, 
while insolvent, any portion of his property to one or more of his 
creditors with intent to prefer such creditors over his other cred- 
itors." Section 1, cl. 25, provides that a "'transfer* shall include 
the sale and every other and différent mode of disposing of or part- 
ing with property, or the possession of property, absolutely or con- 
ditionally, as a payment, pledge, mortgage, gift, or security." There 
can be no question as to the alleged bankrupt's intent to give a 
préférence, under the provisions of Section 3. It is a cardinal prin- 
ciple of law that every one is presumed to intend the necessary 
conséquences of his acts, and where an insolvent debtor transfers 
a large portion of his property to one creditor, to the exclusion of 
ail the rest, such a transaction must be taken as conclusive évi- 
dence of his intent to prefer that creditor. Œoof v. Martin, 13 Wall. 
48, 20 L. Ed. 481. It is thought that the transfer of the accounts 
amountéd to an act of bankruptcy. Mrs. McGee was indebted to 
the Lawyéf estate. If the transfer had not beèn made the Lawyer 
estate wonld hâve received its share with the other creditors. Be- 
cause of the transfer of the accounts the note for $225 was retired. 
That this resuit was brought about by the transfer to Mrs. Lawyer 
as an individual and not in her représentative capacity does not 
seem material. The purpose of the transfer was fully known to 
her. If the note had been held by the estate and if the transfer 
had been directly to the estate and the note surrendered it is plain 
that the estate would hâve received a préférence over the other 
creditors, and, yet, in contemplation of law, this is precisely what 
occurred. Assume, for illustration, that Mrs. McGee was the owner 
of a bond, the market value of which was $225, and that she, being 
insolvent, had transferred this bond to a creditor who held her note 
for that amount. There can be no question that such a transaction 
would bè an act of bankruptcy. Would it be any less an act of 
bankruptcy if the bond had been transferred to a third person with 
direction to raise the money thereon and pay the note? Or assume 
that the $225 was borrowed of a third party and the bond trans- 
ferred as security, with full knowledge of ail that the money was 
to be paid to a favored creditor, would this change the resuit? It 
is thought not In either instance the* property, which, theoretically, 
at least, belongs to ail the creditors, is taken from them and given 
to a favored .creditor, — a situation which the bankruptcy act was 
passed to prevent. Speaking of this transaction the référée dis- 
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tinctly finds that "this assignment was made to carry out the verbal 
agreement between Mrs. McGee and Mrs. Lawyer February 22, 1900, 
and with the knowledge on the part of both that Mrs. McGee was 
insolvent and with the intent to prefer the Lawyers over other cred- 
itors." The one stubborn fact cannot be denied or explained that 
the proceeds of accounts on which the alleged bankrupt warranted 
$300 to be due hâve been given to one créditer to the exclusion 
of ail the rest. It is unnecessary to discuss the question of fact 
arising upon the date of the transf er of the $500 Meeservy note and 
no opinion is expressed; with référence to that branch of the case. 
It follows that an 1 adjudication should be made 



In re KENNEY. 

(Circuit Court of Appeals, Second Circuit December 6, 1900.) 

No. 21. 

Bankruptcy— Dissolution of Liens— Proceeds of Execution. 

Under Bankr. Act 1898, § 67f, providing that "ail levies, judgments, 
attachments or other liens obtained through légal proceedings against a 
person who is insolvent, at any time within four months prior to the flling 
of a pétition in bankruptcy against him, shall be null and void in case he 
is adjudged a bankrupt," where, within four months before the flling of a 
pétition in bankruptcy against an insolvent judgment debtor, an exécution 
has been issued and levied on his Personal property, and sale made, the 
proceeds of such sale, remaining in the sheriff s hands at the time of the 
adjudication, do not belong to the judgment creditor, but to the estate of 
the bankrupt, and the court of bankruptcy has power and jurisdiction to 
order the sheriff to pay over such proceeds to the trustée when appointed. 

Pétition to Eeview Order of the District Court of the United States 
for the Southern District of New York. 

This cause cornes hère upon an appeal from an order of the district court, 
Southern district of New York, which directed that so much of the right 
under a judgment obtained by Clark against Kenney for $20,906.66, in the 
suprême court of New York, and the levy made by the sherïfE under the ex- 
écution issued to him upon the said judgment, as is represented by the pro- 
ceeds of the sale made by said sheriff under said exécution, be preserved for 
the benetit of the estate of the bankrupt, and that the same pass to, and shall 
be preserved by, the trustée, and f urther directing the sheriff to turn over said 
proceeds, viz. $12,451.09, now in his hands. 97 Fed. 554. 

S. L. Samuels, for petitioner. 
Nelson S. Spencer, for trustée. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). The questions 
arising upon this appeal hâve been quite f ully discussed in the opinion 
of the district judge, and it seems hardly necessary to write more 
than an intimation that this court concurs in his reasoning and con- 
clusions. 

The facts disclosed upon the papers, chronologically stated, are 
thèse: On March 6, 1899, Clark recovered judgment against Kenney 
in the state court for $20,906.66, and exécution was issued on the 

105 F.-S7 
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samë day. On MârW'15, 1899"î !s tfie sheriff sold out defendant's stock 
of goods, which hé bM levied 1 il^hi, for $12^51.09. On Aprill3; 
1899, pétition in iàvoiuhtâry foahltihiprcy'was filed, and Kenaëy was 
adjMged a bankrupt on ;tfuly 12th. Thé sheriff hothavihg paid ôver 
thé pfoiéëeds of the éxecution ât ! the timë pétition wàS flled, he was 
temfrbf âriïy ènjoinëd ftoin doing so, and sùbsequentiy, âïtër a hearing 
in wliiëîi- Olark appëared, presehted testimony, and was heard, the 
order âppëaled from wal madeknd entërëd. 

The gestion pregènted is, who is entitled to the $Î2>451.09, — thë 
trustée tir the judgment credïtor? As the district judgë r has elearly 
pointed out, the answer tô this question is to be fbunay not in thë 
earlier act of 1867, nor in the décisions thereon, but in the présent 
act, which is £ertainly most drastic in ïts provisions, as will be seen 
from an inspection of the particular section applicable to the facts 
in the case at bar: 

"Sec. ètf. That ail levles, judgments, attachments, or other liens", obtained 
through légal proeeedings against a person who is insolvent, at any tlme 
wlthin four months prlor to the filing of a pétition In bankruptcy against him, 
shall be deemed null and void in case he is adjudged a bankrupt, and the 
propérty-'affected by the levy, judginent, attachment or other lien shall be 
deemed Wholly dischargea and releasèd from the same and' shall pass to the 
trustée as a part of the estate of the bankrupt, unless the court shall, on due 
notice, order that the right under such levy, judgment, attachaient, or other 
lien shall be preserved for the beneflt Of the estate; and theréupon the same 
may pass tu* and shall be preserved by the trustée for the beBefit of the estate 
as aforesftid. And the court may order such conveyanceas shall be necessary 
to carry ttië purposes of thls section' lato effect: provided,that nothing herein 
contalned Shall hâve the effect to dèstroy or impair the title obtained by such 
levy, judgtaïent, attachments or other lien of a bona flde purchaser for value 
who shall bave acquired thé same without notice or reasoûable cause for in- 
quiry." 

There can be no doubt that it was the intention of congress by 
this section to prohibit creditors pf a bankrupt f rom obtaining préfér- 
ences over other creditors, as the resuit of any légal proeeedings 
against him, during thepèriod of four months prior to the filing of 
the pétition; and apt words are used to express that intention. The 
property of the bankrupt is safeguarded against ail such proeeedings 
by the provision that such of them as would ordinarily be liens 
against such bankrupt shall be deemed null and void, and the prop- 
erty wholly discharged and releasèd from the samë. A broad and 
libéral construction of the section should be adopted if necessary 
to effect this intent, but no strained construction is necessary in the 
face of language so comprehensive. Applying it to the concrète case 
now before us, we flnd that four months' before pétition the bankrupt 
had a stock of goods worth $12,000 or more. He did not sell them, 
and, if nothïng had happened, they would hâve been in his possession 
when his estate passed to the trustée, who might hâve realized the 
f 12,000 from them to distribute among ail the Creditors. How has 
this amount disappearëd? Because Oark obtained a judgment 
against the bankrupt, and the sheriff under such judgment made a 
levy, which femoved the goods from the bankrupt's estate, and turhed 
them, through sale, into money. But; under the provisions of the 
bankrupt aèt, the judgment and the levy are to be held null and void. 
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As a conséquence, the goods hâve been forcibly removed, without 
right, from the bankrupt's possession by Clark and the sheriff, and 
are still to be considered a part of his estate, for the return of which 
the court (by explicit provision in the section) naay provide sum- 
marily by order, except that the title of a bona fi.de purchaser for 
value shall not be interfered with. It makes no différence whether 
the creditor and sheriff, whose only title rests on "null and void" 
proceedings, hold the goods themselves, or the money which repré- 
senta them, nor whether, as soon as the sheriff sells under exécution, 
it is his duty to turn over the proceeds to the judgment creditor, nor 
whether under the law of New York the sheriff holds the proceeds as 
the agent of the creditor, nor that ordinarily such proceeds would be 
the property of the judgment creditor. They cannot be his property 
in this case, because the only proceedings through which he can make 
out title to retain their possession are such as the bankruptcy courts 
must hold to be null and void. 

A further objection to the granting of the order, based on an al- 
leged partnership between the bankrupt and a person who put some 
money in the business, is sufflciently discussed in the opinion of the 
district judge. The order of the district court is affirmed. 



In re SILBBKHOEN. 

HcKEY v. SMITH. 

(District Court, N. D. Illinois, N. D. November 8, 1900.) 

No. 2,817. 

Bankruptcy— Suits by Trustée— Jurisdiction. 

Where a bankrupt held as collatéral security for a.loan a certiflcate 
of the pledgor's membership in a board of trade, a pétition by his trustée 
for an order requiring the pledgor to apply to the board, in aecordance 
with its rules, for the posting and sale of such certiflcate, is in the nature 
of a suit to foreclose the security, which is witbin the provisions of 
Bankr. Act 1898, § 23, and not within the jurisdiction of the court of bank- 
ruptcy, unless by consent of the debtor. 

In Bankruptcy. On pétition of trustée, and plea to jurisdiction. 

Wheeler & Silber, for trustée. 
J. M. Longnecker, for respondent. 

KOHLSAAT, District Judge. This matter cornes on to be heard 
upon a plea to the jurisdiction of this court filed by respondent to the 
pétition of the trustée herein, in which the trustée seeks an order 
of this court compelling respondent to make a written application 
to the Board of Trade of Chicago for the posting and sale of a cer- 
tiflcate of membership in said board in the name of respondent, 
which certiflcate respondent had pledged to the bankrupt as security 
for an indebtedness of $1,500. The collatéral agreement gave bank- 
rupt the right to sell said certiflcate upon default in payment of 
the indebtedness, etc., without notice to respondent. The sole ques- 
tion is whether or not this proceeding is a suit, within the mean- 
ing of the bankrupt act, and the décisions of the fédéral suprême 
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court constroing section 23 of sàid act. I am of the opinion that 
it r îs in the nature of a proceedihg to foreclose collatéral security, 
in which proceeding respondeat would bave the right to prove, if 
possible, that noneor only paît df thé indébtedhess exista or is due. 
For this reason this proceeding Must be held to be within the terms 
of said section 23, and the pétition is dismissed for want of jurisdic- 
tion. 



In ré HARPER, 
OMstrict Court, N. D. Illlnoli, N. D. November 8, 1900.) 

BANKBUFTOTa-AcSrs «p Baubbuptoï— Pkrmitting Préférence Thbough Lé- 
gal Proceediïtos. '...,,,. ,■.■- 

A pétition lu involûhtary bankruptcy sufflciently shows ai act of bank- 
ruptcy, under the bankrupt aet, by suffèring or permitting a créditer to 
obtaia a praference thrôugh légal proceedings, not having vacated or 
dischargefl such préférence at leaatjive days before final disposition of 
tbe pronerty affe.cted thereby, WbeÊf ft allèges that the alleged bank- 
rupt wffllè mgolvént.pèrmitted à îudgEàéjit against him to remain unsat- 
isfled after estecutioil hàd been issùeâ théreon anfl a demand made upon 
him thereunder, and garnishment proceedings instituted on such judg- 
ment, in which the garnishee had answered, admitting a sum to be due 
from him to the défendant, where more than five days had elapsed after 
the time when the garnishee migat hsave answered under the statute and 
paid the money into court. 

In Bankruptcy. On demurrer to pétition in involuntary proceed- 
ings. 

Charles Hughes, for bankrupt. 

Emery S, Walker, Percival Steele, and Jay D. Miller, for petition- 
ing creditors. 

KOHLSÀAT, District Judge. This matter cornes on to be heard 
upon demurrer of the bankrupt to the pétition herein, on the ground 
that the spécinc facts stated in thé pétition do not show that Harper 
"suffered or permitted, while insolvent, any creditor to obtain a 
préférence throagh légal proceedings, and not faaving, at least five 
days before a sale or final disposition of any property affected by 
such préférence, vacated or diseharged such préférence." The act 
complained of in the pétition as in contravention of said provision 
of the bankrupt act was the permisMon by Harper of a judgment 
against him to remain unsatisfied after exécution had been issued 
thereunder, a demand made upon him under said exécution, garnish- 
ment proceedings instituted upon said judgment, and an answer filed 
by a garnishee in said garnishment suit admitting $3,255.78 as due 
to Harper j As a matter of practice in this state, immediately upon 
the commencement of â garnishment proceeding, a garnishee could 
answer showing the amount in his hands belonging to the judgment 
debtôr, and could upon the filing of such answer turn over such 
amount to the judgment creditor to the extent of the amount due 
under the judgment. Nô period of five days would rieeessarily hâve 
to elapse between the création of a préférence under garnishment 
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proceedings and the final disposition of the property affected bj such 
proceeding. For this reason I am of the opinion that the spirit 
of the act covers the facts set forth in this pétition, and that the 
allégations thereof are swfficient. The demurrer is overruled. 



In re CHAPMAN et al. 

(District Court, N. D. Illinois, N. D. November 24, 1900.) 

No. 2,144. 

Bamketjptct— Protablb Debts— Notes Intended as Gift. 

A husband, Intending to mate a gift of money to hls wlfe, loaned 
the money to a flrm in which he was a partner, executed the notes of 
the flrm therefor payable to hls wlfe, and placed such notes In hls private 
drawer In the flrm safe, where they remained until after the institution 
of proceedings on which the flrm was adjudicated bankrupt. Held, that 
there was no such delivery as to consummate the intended gift, and ren- 
der the notes provable by the wife against the partnership estate in 
bankruptcy. 

In Bankruptcy. On exceptions to allowance of claim. 

C. Van A. Smith, for certain creditors. 
W. D. Barge, for claimant. 

KOHLSAAT, District Judge. This matter cornes on to be heard 
upon exceptions to the allowance by the référée of the claim of the 
wife of one of the bankrupts, filed against the partnership estate. 
The transaction by which the wife claims to hâve acquired the money 
upon which is based her claim amounts in law simply to a promise 
of a gift to her by the husband. Instead of the gift being consum- 
mated by a delivery to her, the husband lent the sum to the bankrupt 
firm, executed the notes of the flrm for the amount, payable to his 
wife, and placed said notes in his private drawer in the safe of the 
firm, where they remained until after the institution of thèse bank- 
ruptcy proceedings. In my opinion, this does not amount in law 
to a delivery which would render consummated and enforceable an 
intended gift The ruling of the référée is reversed, and the claim 
disallowed 



In re MORAN. 
(District Court, W. D. Virginia. December 28, 1900.) 

1. BAKKBOrTCT — TlTLE TO PROPERTY — HoMESTBAD EXEMPTION UNDER VIR- 

GINIA Statute. 

Const. Va. art. 11, S 1, relating to horoestead exemptions, provides that 
eyery householder or head of a family "shall be entitled * * * to 
hold exempt from levy," etc., property, real or Personal, not exceeding in 
value $2,000. Held, that such provision merely gives the debtor a privi- 
lège of exemption, and does not create an absolute exemption of any par- 
ticular property, which will prevent the title to such property from vesting 
in the debtor's trustée in bankruptcy, under Bankr. Act 1898, § 70a, where 
the exemption is not elaimed in his scbedules. 

2. Same — Waiveb of Exemption in Note — Lien. 

TJnder Code Va. 1887, § 3647, whlch provides that a debtor may waive 
the beneût of his homestead exemption, and that, where he déclares such 
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waiver in an obligation, property which he would be entitled to hold as 
exempt under tïjé law may be subjected to the payment of such obligation 
under légal probes», et note'itf which the debtor waiyès his right of exemp- 
tion créâtes ho lien on any property which 1s prèserved by Bankr. Act 
1898, §67d, i 

8. Same— Claim of Exemption— Right to Amend Schkdulbs. 

A bankrupt should be permitted to amend his schedules, at any time 
before the distribution of his estate, to assert a further claim to exemp- 
tions allowed him by the laws of the state, where such claim is made in 
good faith and for fchç beneflt of;his family; but he will not be permitted 
to amend and assert such claim, after title to the property has vested in 
his trustée, where its purpose is, and its only effect will be, to give a 
préférence to those of his creditors who hold notes in which he has waived 
his right of exemption. 

In |Sankruptcy. On question certifiée! by référée. 

Micajah Woods and George Perkins, for bankrupt. 
D. Harmon and Wiïson & Manson, for creditors. 

PAUL, District Judge. In tins matter the référée certifies to the 
judge of this court the question of the right of the bankrupt to amend 
his schedules so as tô enlarge the exemptions beyond those claimed 
in the schedules made in pursuance ôf an order of adjudication in 
involuntary bankruptcy. On the 24th day of Novembër, 1899, the 
said W. G. Moran executed a.= deed of trust on certain property, 
wherein he made one J. D. Smith, to whom he owed $900, a preferred 
créditer. On the 3d day of February, 1900, he executed another 
deed of trust, in which he gave a préférence to the People's National 
Bank of Charlottesyille, Va., for a debt of $400 due from said Moran 
to said bank. On the ground that thèse préférences had been given 
to the creditors named, a number of other creditors filed a pétition, 
praying that said Moran be adjudged an involuntary bankrupt. An 
order adjudicating the said W. G. Moran an involuntary bankrupt 
was entered March Ifl, 1900. .In compliance with the requirements 
of section 7, subsec. 8, of the ibankrupt law, the bankrupt, within 
10 days, the time prescribed, màde out and filed a schedule of his 
property, a list of his creditors, and a claim under the homestead 
exemption law of Virginia of certain articles designated in détail, 
with the value of each, the whole amounting to the sum of $60. 

The constitution of the state of Virginia (section 1, art. 11, Code 
1887) provides that "every householder or head of a family shall be 
entitled * * * to hold exempt from levy, seizure, garnisheeing 
or sale under any exécution, order or other process * * * his 
real or përsonal property, or either, including money and debts due 
him, * * * to the value not exceeding two thousand dollars. 

* i •» Section 3647 of the Code of Virginia 1887 provides that 
the debtor may waive the benefit of thé homestead exemption given 
by section 1, art. 11, of the state constitution. The statute says: 

"If any person shall déclare in a bond, bill, note or other Instrument 

* * * that he waives, as tô such obligation, the exemption from liability 
of the property * * * which ne may be entitled to claim and hold exempt, 

* * * the said property shall be liable to be subjected for said obligation, 
under légal process, in like manner and to the same extent as other property 
oi estate of such person." 
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On the 8th of April, 1900, at the first meeting of creditors, the 
bankrupt notified the référée of his intention "to claim his home- 
stead exemption to the extent of $2,000 out of the property involved 
in the bankrupt proceeding, such exemption to be paid in money 
from the proceeds of such portion of said property as said Moran is 
entitled to hâve exempt under the law, whether such proceeds be 
from sales or collections." At the first meeting of creditors the 
hearing of the application for leave to amend the schedules in bank- 
ruptcy, enlarging the claim of homestead, was continued to May 8, 
1900, at which time the petitioning creditors filed exceptions to the 
pétition of the bankrupt for leave to amend his schedules. The sub- 
stance of thèse exceptions is — First, that the bankrupt having 
claimed in his original schedule an exemption, under the homestead 
law of Virginia, of certain articles of the value of $60, the title to 
the additional property which he sought to hâve set apart under 
the homestead exemption had vested in the trustée, and the bank- 
rupt, having no title thereto, could not claim a homestead exemp- 
tion therein, and that the schedule of the bankrupt was a waiver 
or abandonment of any further claim of homestead; second, that 
the claim of homestead exemption is not pretended to be made for 
the benefit of the householder and his family, but as a means of giv- 
ing a préférence to the waiver of homestead creditors, including the 
People's National Bank, the attempted préférence of which was an 
act of bankruptcy, because it is obvious that aîl of the assets, includ- 
ing the property claimed as exempt, will hâve to go to pay the debts. 

The référée refused to allow the schedule claiming a homestead 
exemption to be amended, an<S the bankrupt filed his pétition for an 
appeal to the judge of this court. 

The same attorney who prepared the schedules of the bankrupt, 
under the order adjudicating him an involuntary bankrupt, in which 
articles of the value of $60 are claimed under the homestead exemp- 
tion of Virginia, which allows a householder or head of a family a 
homestead exemption of $2,000, prepared the pétition for an addi- 
tional allowance under the homestead exemption. No statement is 
made in the pétition for an amendment of the schedule for addi- 
tional claim of homestead as to the cause of error, or of mistake, in- 
advertence, or want of full information as to his rights, when the 
bankrupt filed his schedule in which he claimed articles of the value 
of $60. Order 11, General Orders in Bankruptcy (32 C. C. A. xiv., 
89 Fed. vii.); Loveland, Bankr. 140, 141. The reason for this failure 
of the bankrupt to allège error or mistake on his part, in not claim- 
ing more than $60 in his original schedule under the homestead ex- 
emption law, will plainly appear in the further examination of the 
case. The right of the bankrupt to amend his schedules, where he 
shows an honest purpose to claim the benefit of the homestead ex- 
emption for the benefit of himself or of his family, cannot be seriously 
qnestioned. This amendment can be made at any time before his 
discharge, or, at least, before the distribution of the fund arising 
from a sale of the property surrendered. Loveland, Bankr. 342. In 
re Kean, 2 Hughes, 322, Fed. Cas. No. 7,630. But this must be a 
real, a substantial, claim to property that can be set apart under 
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^«provisions of the- homestead, Jaw, and wbicb the bankrupt, as a 
hopsebolder or heâd bf a family, is entitled totipld exempt from 
leyy^ sefeure, or sale, under any exécution, order, ; or other process. 
ïi miist appear tô thé bankrupt court that the property claimed by 
the baiUtrupt as a homestead , exemption, for the beneflt of himself 
or bis family, is such that it can be set aside for this purpose. It is 
not çlaimed by the bankrupt ïn>, this case that there is a dollar's 
wortb of the propçfty surrendered by him that can be set apart and 
vested in bim as à bomestead exemption or as any part of such ex- 
emption. The record shows that the homestead waiver debts proved 
by creditors are largely in excess of the property surrendered, and 
that tljere is notning out of wj^ich a homestead exemption can be 
assigned, This fact explains the failure of the bankrupt, in bis 
petitio^ for additional claim of homestead, to state the cause of error 
in bis original schedule, in which he claimed, under the homestead 
exemption, certain articles of the value of $60, The real object of 
the bankrupt in filing his additional claim of homestead exemption 
is shown in his pétition for review of the décision of the référée. 
His purpose is to give to creditors holding notes waiving the home- 
stead exemption a préférence to tbose whose debts are not evidenced 
by waiver notes. He abandons, the idea that the homestead he 
claims is for the beneflt of himself or of his family. He insists that 
the homestead waiver notes he bas given to certain creditors con- 
stitute liens on the property which he in his pétition claims as a 
homestead exemption. The homestead waiver notes held by cred- 
itors of a bankrupt do not constitute liens on the property surren- 
dered by him. The only superiority they hâve over creditors hold- 
ing nonwaiver claims is that, where the bankrupt is entitled to claim 
property under the homestead' exemption laws, he cannot hold the 
same against the debts as to which he has waived the beneflt of his 
homestead exemption,. No décision construing, the statute (section 
3647, Code Va. 1887), allowing a debtor to waive the beneflt of his 
homestead exemption, holds that such waiver créâtes a lien on the 
property a debtor may claim for his homestead. The creditor having 
a waiverj note has no hold or daim upon the property of the debtor 
as a security for the debt. J$ Enc. PI. & Prac. 123. When a debtor 
gives a waiver note to his creditor as between himself and such cred- 
itor, he incumbers bis rightto claim the beneflt of a homestead ex- 
emption. In re Solomon, 2 Hughes, 164, Fed. Cas. No. 13,166. This 
is as far as the effect of a waiver note on the right of a debtor to 
claim a homestead exemption has ever been carried by any court 
in Virginia, state or fédéral. 

It is not, as contended by counsel for the bankrupt, such a lien 
as that preserved under section 67, cl. "d," Bankr. Act 1898. Like- 
wise erroneous is the contention that the title to the property claimed 
as a homestead did not vest;ia the trustée on the adjudication of 
bankruptcy. This assumption is based on section 6a and on section 
70a of the bankrupt act of 1$98: 

"Sec. 6. Exemptions of Bankrupts. (a) Thla act shall not affect the allow- 
ance to bankrupts of the exemptions which are prescribed by the state laws 
In force at the time of the filing of the pétition In the : state whereln they 
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have had their domicile for the six months or the greater portion thereof im- 
mediately preceding the flling of the pétition." 

"Sec. 70. Title to Property. (a) The trustée of the estate of a bankrupt, 
upon his appointaient and qualification, and his successor or successors if ne 
ehall have one or more, upon his or their appointaient and qualification, shall 
in turn be vested by opération of law with the title of the bankrupt, as of 
the date he was adjudged a bankrupt, except in so far as lt is to property 
•which is exempt." 

This court in Ee Sisler, 2 Am. Bankr. R. 760, 96 Ped. 402, con- 
strued sections 6a and 70a in their application to property claimed 
by a bankrupt in Virginia as a homestead, and it cannot more clearly 
state its views in this case than by repeating what it said in that: 

"It is insisted that by thèse provisions of the bankrupt act no title to the 
property claimed by the bankrupt to be exempt under the "Virginia homestead 
law passes to the trustée. That the title to property exempt by state laws 
does not pass to the trustée in bankruptcy cannot be questioned. Similar 
provisions to those just quoted from the bankrupt act of 1898 are found in the 
bankrupt law of 1867. Yet it was held in Ke Solomon, supra, that, where 
there was a waiver of the homestead exemption, the property claimed to be 
exempt as a homestead did pass to the assignée. The error in the argument 
which insists that the title to the property claimed by the bankrupt as 
a homestead does not pass to the trustée lies in the fact that sueh prop- 
erty is not, by the constitution and laws of "Virginia, absolutely exempt 
from the payment of debts. The argument of counsel for the bankrupt ap- 
plies to such spécifie property as is exempt under section 3650, Code Va., 
on 1 which any deed of trust, mortgage, or other writing or pledge made by a 
householder to give a lien on sueh property is void as to such property. Sec- 
tion 3655, Id. The distinction between the character of exemption of prop- 
erty given by section 3650 and that of the homestead exemption allowed by 
the constitution is very clearly stated by the court of appeals of Virginia in 
Reed v. Bank, 29 Grat. 719. Christian, J., delivering the opinion of the court, 
says: 'The privilège given by the constitution is a personal privilège, to be 
exercised by him or not, as he may choose. The constitution does not déclare, 
as does the poor debtors' law, that certain property "shall be exempt" from 
levy, etc., '.mt that the householder or head of a family shall be entitled to 
hold property, to be selected by him, to the value of $2,000. In the former 
case the law exécutes itself. It is a part of the public policy of the govern- 
ment to exempt that particular property absolutely from forced sale, and its 
provisions cannot be waived. But there is no such constitutional déclaration 
that property to the amount of $2,000 "shall be exempt." On the contrary, 
the very language used plainly shows that it may be exempt only when the 
privilège given to the householder or head of a family has been exercised, and 
the property selected and set apart by him.' " 

In Linkenhoker's Heirs v. Detrick, 81 Va. 44, the court followed 
the décision in Eeed v. Bank; and in Ee Solomon, supra, Waite, 
C. J., .drew the same distinction. 

The position taken by counsel for the bankrupt, that in claiming 
a homestead exemption, where no benefit can resuit to him or his 
family, he is simply trying to uphold a con tract, and if he did other- 
wise he would be depriving some creditors of vested rights, and 
placing others where they ought not to stand, is without merit. It 
is no part of the bankrupt's duty to aid some of his creditors in se- 
curing the payment of their debts, to the exclusion of others equally 
meritorious. The duty of the bankrupt, if he is entitled to a home- 
stead exemption, is to claim it for the benefit of himself or of his 
family. The policy of the law in making provision for a homestead 
exemption is to provide shelter, food, and raiment for the family 
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whên it is overtaken by the caltoiity of an indefotedness that cannot 
be liquidated without dçpriving tMëïamily of its Morne and the neces- 
>airië|;bf life. The doctrine ti'ftm stated in .Wap. Homest. 4: 

"The conservation of family homeViS the purpose of homestead législation. 
The policy of the state ta to fostér family homes as the factors of soeiety, and 
thus prompte the gênerai good. To save them from disintegration, and secure 
their permanency, the legislator seeks to protect their homes from forced sales, 
so far as it can be done without injustice to others." 

In Shipe v. Kepass, 28 Grat. 716, Judge Staples says: 
1 "But no one càn look Into the provision of our constitution and the adjudi- 
eated caSes of other states and fail ïlo ^èé that the primary object is to provide 
for the family. As was saïd by the suprême court of Ohio in Sears v. Hanks, 
.14 Qhio St 298: 'The humane policy of the homestead act seeks not the pro- 
tection^ thé debtor ( but Its object 1b to protect his family from the inhu- 
mamity ^Wch would deprlve Its dépendent members of a home; and, in aid 
of tbis wlsè and humane policy, jhe whole act should receive as libéral a 
construction as can be fairly given .,to,if. We thlnk its provisions protect the 
dèbtbr's ïa^iiily as against Ws créditer in the actua|l enjoyment of a homestead, 
irre^pec$yeof the tltle.br tenure by whlch it is held.' See Smyth, Homest. 
§ 532. In the constitution and laws of ail the states, and in the décisions of 
ail the courts,, the idea is kept prominently in view that the great purpose of 
the homestead exemption Is not merely the beneflt of the husband or parent, 
but the maintenance and security of the family against the imprudence, mis- 
management, and negleçt of the former." 

It béing the purpos$ of the homestead law to provide an exemp- 
tion for\thë beneflt of thé insolyent debtor and his family, the bank- 
rupt wiïl not bé permitted, under the guise of claiming a homestead 
exemption, to so pervert the kw as to secure a préférence to one 
or any humber of his créditera. A court of bankruptcy will not 
lend its sanction to a scheme so palpably unjust, and that so fla- 
grauitly iViolates the primary object of the bankrupt act, which is 
that equality shall obtain in the: administration of a bankrupt's es- 
tate, and that his creditors shall sharë pro rata in its distribution. 
To pèrtnit the bankrupt, under the color of claiming a homestead, 
to enablç one class of his creditorS r -those holding homestead waiver 
notes-r+-to collect their debts, to the exclusion of creditors holding 
nonwaiver claims, would practieâlly annul the order adjudicating him 
an intoluntary bankrupt. It wctuld enable him, in great part, to 
carry intô effect the préférences he aimed to give some of his cred 
itors when he executed the deeds of trust of November 24, 1899, and 
of Pebruary 3, 1900. The créditons of this estate, unless they are lien- 
holders, will share ratably in itSidlstribution. 

For the reasons stated, the holding of the référée is sustained. 



In re WILLIAMS. 

(District Court, W. D. Tennessee. January 14, 1901.) 

Bankruptot— Pétition fqr Revision— Procédure. 

In a case for révision by original pétition under Bankr. Act, S 24b, 
the pétition must be fiied In the court of appeals, and not In the district 
court, and cannot be "allowed" by the district court oc judge by analogy 
to the process of taking appealpA,», 

» Appeal and review In biinkruptcy cases, see note to In re Bggert, 43 C. 
O. A. 9. 
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Application for an appeal to the circuit court of appeals, and also 
to be allowed to file a pétition for révision, and to hâve the court 
fix the necessary bonds, issue the necessary citations, direct the neo- 
essary notice to be given to défendants, and to otherwise perfect 
the appeal and revision. 

Hugh Edgington, for the motion. 
Chas. R. White, opposed. 

HAMMOND, J. This is a case for revision by original pétition, 
under section 24b, Bankr. Act, and not for appeal, under section 
25a, Id. The pétition for revision must be filed in the court of ap- 
peals, and not hère. Job-Printing Co. v. Schaefer, 41 C. G. A. 614, 
101 Fed. 699. Neither the suprême court nor the court of appeals 
has seen fit to regulate the practice by rules prescribed for the pur- 
pose, and it seems plain to me that it would be an impertinent usurpa- 
tion for the district court or judge to assume any function or au- 
thority in that behalf ; and this notwithstanding the analogy sug- 
gested in Re Abraham, 35 C. C. A. 592, 93 Fed. 767-783. The court 
of appeals may, if it choose, treat an unauthorized appeal as an 
original pétition for review, but non constat that the judge of the 
court of bankruptcy may "allow" the pétition for revision, or resort 
to an unauthorized proceeding, as if upon appeal, to suit the conven- 
ience of parties. The proceedings for taking an appeal and for a 
review in bankruptcy are entirely distinct, Under the gênerai law 
as contained in the Revised Statutes regulating the process of appeal, 
and section 25a of the bankruptcy statute, any judge of the court of 
original cognizance may "allow" the appeal, perhaps; certainly so 
under gênerai order in bankruptcy No. 36 (32 0. C. A. xxxvi., 89 
Fed. xiv.); but, in the absence of such statutory authority, I cannot 
agrée that a review may be so had by "analogy" merely because 
neither the suprême court, under its spécial powers conferred by the 
bankruptcy statute, nor the court of appeals, under its gênerai power 
to regulate its practice, original or appellate, has chosen to prescribe 
the mode of practice. Whatever inconvenience résulta must be en- 
dured until the actual practice by précèdent has become established. 
The application of counsel that I shall fix a bond, approve the sure- 
ties, and direct the time and character of the "due notice" to be given 
under section 24b, is obviously beyond the power of the district court 
of bankruptcy. 



In re MARCUS et al. 

fCircult Court of Appeals, First Circuit. January 17, 1901.) 

No. 361. 

Bankruptcy— Arrest— Wkit of Protection— Judgment for Costs. 

A writ of protection against arrest of a bankrupt in civil actions save 
in those which are exempted by Bankr. Act 1898, § 9, does not protect him 
from arrest on exécution on judgment for costs rendered against him after 
the adjudication; such costs not being provable, within section 63a. 
Wagner v. U. S. (C. O. A.) 104 Fed. 133, distinguished, and In re Marcus 
(D. O.) 104 Fed. 331, approved. 
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P^ftipn;far Revision of Proceedings in the District Court for the 
X^jnifa M Massachusetts. 
See ÎÔ4JFéd. 331. 

JameSD. Thomson, pro se. 

Hiram P. Harriman, for défendants. 

Before COUT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PÛTÏTAM, Circuit Judge. The bankrupt against whom this péti- 
tion was brought was airrested on an exécution which issued from 
the supétfdr court for ftnd within the county of Suffolk, in the state 
of Massachusetts, on à jûdgment rëndered after the adjudication in 
bankruptcy. The judgûient was for costs in a suit brought by the 
banknïpt àgainst the petitioner before the pétition in bankruptcy 
was fiied, which suit was disposed of in favor of the petitioner, and 
judgniéïit thereon entered as already said. At the time of his arrest 
the baiikrupt held a writ of protection, as follqws: 

"Commonwealth of Massachusetts, in the District Court of the United 
States for the District bf Massachusetts. In the Matter of Alfred A. 
Marcus àhd Simeon Marcus, Bankrupts, in Bankruptcy. 

"To àll Persoris Interesfôd in Said Bstate: Whereas, said bankrupts, on the 
twentieth 4ay of March, A. D, 1000, dld, apply to me, James M. Olnistead, a 
référée in bankruptcy for and as said district court, for a writ of protection, 
it 1s hereby ordered and decreed that said .- bankrupts be, and are hereby, pro- 
tected and exempt from arrest In ail civil' actions brought against them, save 
in those Which are exempted by section 9 of the bankruptcy act. This order to 
continue untiï the final adjudication on their application for their discharge, 
unless suspended or vacated by order of this court; and it is further ordered 
or decrèéa that ail persons are prohibited from arresting the said Alfred A. 
Marcus and' Simeon Marcus, save as aforesaid, untiï adjudication on their ap- 
plication fo* a discharge. 

"Witness my haild at Boston, In said district, this seventéenth day of May, 
A. D. 1900. James M. Olmstead." 

The bankrupt appiiéd to the district court, sitting in bankruptcy, 
to be dischàïged i from" the "arrest, and a discharge was ordered, and 
this pétition was brought to révise that adjudication. The record 
shows that, in orderiing the d^schàr^ê, the court relied on thè wrjt 
of protection, though appàreûtly ïts ^eciflc terms were not brought 
to its attention, and thatit dïd hot rêly on the provision in thé bank- 
rupt act of July 1, 1898 Section 9a), which exempts a bankrupt from 
arrest when in attendance upon a court of bankruptcy, or when 
engaged in the performance of a duty imposed by the act, nor on 
the broad powers asserted for courts of bankruptcy by the circuit 
court of appeals for the Sixth circuit in Wagner v. U. S. (C. C. A.) 
104 Fed. 133, 

The bankrupt was adjudicated such on his own pétition, âled be- 
fore the jûdgment for costs was rëndered, as already said. There- 
fore the costi were not payable against his estate, and consequently 
they were within the lettep of the express exceptions in section 9a, 
so far as they relate to arreSts on civil process when issued upon 
a debt or claim from Which a discharge in bankruptcy is not a re- 
lease. Section 63a directs speciflcally what taxable costs are prov- 
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able, and its provisions with référence thereto must be held to cover 
that entire subject-matter, and to exclude such costs from being 
considered in connection with those parts of the act which relate to 
provable "unliquidated claims." In this particular we agrée with 
the conclusions of Judge Lowell, sitting in the district court for 
the district of Massachusetts, reported in Re Marcus (D. C.) 104 
Fed. 331. We also agrée with the conclusions there expressed, that, 
ordinarily, a bankrupt is not entitled to be protected from arrest 
on an exécution of the character of that now before us. We also 
concur in the construction and effect there given to the writ of pro- 
tection in that case, which we are advised was the same in form as 
the writ of protection in the case at bar, in that it relates only to 
actions on claims or debts which are provable. 

We are not called upon to détermine what should be our action 
if the court below had undertaken to proceed on the broad principles 
asserted in Wagner v. U. S., or had held that the bankrupt should 
be discharged from arrest because he was in attendance on the 
court, or engaged in the performance of some duty imposed on him. 
Under the circumstances, the arrest cannot be regarded as illégal, 
the bankrupt should not hâve been discharged therefrom, and this 
pétition is well grounded. 

Let there be a decree for the petitioner, with costs against the re- 
spondents. 



In re HEMBY-HUTCHINSON PUB. CO. 

(District Court, N. D. Illinois, N. D. October 29, 1900.) 

No. 1.47L 

Bakkrtjptcy— Buits bt Trustée— JcRismcTioN. 

A gênerai appearance by a défendant to a pétition by a trustée in bank- 
ruptey does not constitute a consent to be sued in the court of bankruptcy, 
which wiU prevent him from objecting to its jurisdiction on the flling of an 
amehded pétition, where such amended pétition for the first time States 
a case authorizing relief against him. 

In Bankruptcy. On exceptions to report of référée. 

Stern & Lauer, for trustée. 
Respondents, pro se. 

KOHLSAAT, District Judge. In this case I am of the opinion 
that the gênerai appearance of défendants to the rule to show cause, 
and their failure to set up their right to be sued in the state court 
until after the flling of the second amended pétition herein, when for 
the first time a case was made upon which relief could be obtained 
against them, did not constitute the consent contemplated in the 
opinions of the suprême court covering the question of the jurisdic- 
tion in which trustées in bankruptcy may bring suit The excep- 
tions to the referee's finding are therefore sustained, and the péti- 
tion dismissed for want of jurisdiction. The trustée is granted leave 
to bring suit in the proper state court. 
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In ve SEEBOLD. 

WILCOX t. CIVIL SHERIF* ÔF PARISH OF ORLEANS et aL 

(Circuit Court of Appeals, Fifth Circuit January 8, 1901.) 

No. 987. 

' :f.'..') 

1. BANKBUPT ACT — APPEAL— REVIBWp-JuRISDICTION. 

Where the United States circuit" court, actihg as a court of bankruptcy, 
denied a rule by the trustée on thë civil sheriffl of a parish to turn over 
to the trustée certain funds received as the proceeds of a sale of the bank- 
rupt's property under proceedings instituted in the state court prior to 
the proceedings in bankruptcy, and the trustée appealed, and also pre- 
sented his pétition to the circuit court, prayiùg that the cause and judg- 
ment be sent to the circuit court of appeals; and a return day fixed, and 
formai notice was served on the attorneys of record, the action taken was 
sufflcient to, bring the cause before the circuit court of appeals for re- 
view^ under section 24b, providjng that on "due notice and pétition such 
court shall hâve jurisdiction to revise in matters of law the proceedings 
of 'the ihferlor courts of bankruptcy within their jurisdiction, though the 
orderof the banknipt court was Dot appealable> 
8. Samb. 

Under Bankr. Act, S 24b, providing that the circuit court of appeals has 
Jurisdiction in equity to révise, in matter of law, proceedings of the in- 
ferior courts of bankruptcy "within their jurisdiction," the jurisdiction re- 
ferred tb is territorial,! and such court has jurisdiction ôf an appeal from 
a court of bankruptcy within its circuit where, though objection to the 
jurisdiction of the court below was presented there by the appellee, other 
grounds of défense were also presented by him, and the court did not 
ground its décision in his favor on the question of Jurisdiction. 

8. Samb— Execution from Statb Court. 

Where an action was begunin a state court and prosecuted to judg- 
ment, exécution issued, and the property subjected to pledge by the judg- 
ment seized and advertised for sale before the institution of voluntary 
proceedings in bankruptcy, the state court having possession of the prop- 
erty and jurisdiction of the parties, the court of bankruptcy had no au- 
thority to stop the proceedings. 

Pétition for Bevision of Proceedings in the Circuit Court of the 
United States for the Eàstern District of Louisiana. 

On March 8, 1900, suit was instituted by the landlords of Mrs. Lisette See- 
bold (now the bankropt) for rent for certain premises in the city of New 
Orléans claimed to be due the landlords on that day by the ternis of the 
lease under which the premises were held and occupiedi On the 13th day of 
the same monta, on the answer and confession of Mrs. Seebold, the landlords 
obtained judgment against her for the sum of $2,974.99, with interest thereon 
at the rate of lî»per cent, per annum from March 9, 1900, until final payment, 
together wltn 10 per cent upon principal and interest, as attorney's fées, and 
ail costs. It Was thereln also adjudged and decreed that the lessors hâve 
the privilège àna right ot pïedge granted and flxed by lâw in favor of lessors 
■upon the property and movable effects? in the premises described and rented 
by them to the gaid Mrs. Seebold, and decreed that the privilège and right of 
pledge be enforçed and the property and effects besold according to law; 
that out of the proceeds of sale the lessors be paid thë àmount with interest 
and attorney's fées and costs, by priority and préférence bver ail parties 
whatsoevef. Aiid on the same day lasfc hamed a writ of exécution issued out 
of the state court, commanding the sherlff to seize and sell the prqperty of 
Mrs. Seebold, to cause tobe made for the lessors the sum, with interest, at- 

i Appeal and review in bankruptcy cases, see note to In ré Eggert, 43 O. O. 
A. 9, 
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torney's fées, .and costs, with the privilège and right of pledge granted and 
fixed by law in favor of lessors upon the property and movable effiects in the 
premises rented by the lessors to Mrs. Seebold. Under this writ the sheriff 
seized (1) ail the movable property and efCects that were in the premises; 
(2) the eontract of lease made by the lessors with Mrs. Seebold; and in case 
the lease should not be sold (3) ail the right of occupancy of the premises de- 
scribed vested in Mrs. Seebold under the lease,. Having made the seizure, 
the sheriff advertised the property to be sold on Monday, April 2, 1900. On 
March 31, 1900, Mrs. Seebold presented her pétition to be adjudged a bank- 
rupt, and was on the same day so adjudged by the court of bankruptcy for 
the Eastern district of Louisiana, after which, but on the same day, she 
presented her pétition to the judge of the court of bankruptcy, reciting the 
fact of the seizure that had been made of her goods and property under the 
judgment and exécution mentioned, and the advertisement for the sale to be 
made on April 2d, stating that she was not advised that the sale, as adver- 
tised to take place, would be ruinous to the creditors or injurious to their in- 
terests, and unless the court sees fit to intervene and restrain the said sale 
she does not feel authorized to do so; but she prays for an order enjoining 
and restralning the sheriff from paying over to the plaintiffs, the lessors, 
In the proceedings mentioned, the proceeds of the sale of the stock of mer- 
chandise seized and advertised for sale under the proceedings, and directing 
the sheriff to hold the proceeds until the further order of the court of bank- 
ruptcy, and to pay the proceeds to the trustée, or other offleer to be elected or 
appointed in the bankrupt proceedings, to distribute the same to the creditors 
of Mrs. Lisette Seebold. On the same day, March 31, 1900, the judge of the 
court of bankruptcy made an order substantially in conformity to the prayer 
of this pétition of the bankrupt The sale as advertised by the sheriff duly 
proceeded on April 2, 1900, and was completed on the 16th of the same 
month. The gross proceeds of the sale were $2,584.48. On June 7, 1900, the 
sheriff took a rule in the state court for the distribution of thèse proceeds, 
naming as défendants in the rule ail the parties in interest, including 0. O. 
Wilcox, the trustée, the city of New Orléans, and the state tax colleetor, 
whlch rule was fixed for trial in the state court, to be had on June 8, 1900, 
on which day the trial of the rule and matter was continued to June 15th. On 
April 3, 1900, the judge of the court of bankruptcy entered an order to the 
effect that "the judge of this court, pursuant to * * * section 601, Rev. 
St. TJ. S., does hereby récuse himself in said bankruptcy proceedings of said 
Mrs. Lisette Seebold, and hereby orders that this order shall be entered on the 
minutes of this court, and that an authenticated copy of this order, with ail 
the proceedings in this cause, shall be forthwith certifled to the circuit court 
for the Eastern district of Louisiana, New Orléans division." On April 27th 
the order just recited was so amended as to show that the same was made 
on motion and request of the bankrupt, through her counsel. Wilcox was 
duly elected and qualified as trustée in the proceedings in bankruptcy in 
this estate; and on June 8, 1900, he presented to the circuit court, into which 
the proceedings had been certifled, his pétition reciting substantially the 
facts as to what had occurred, and the présent status, and praying that the 
sheriff and the lessors be required to answer, and that each of them be or- 
dered to turn over and deliver to the honorable court and to the trustée the 
proceeds of the sale of the property located in the rented premises, and pray- 
ing in the meanwhile for a restralning order, on which pétition the Honorable 
Charles Swayne, United States district judge for the Northern district of 
Plorida (then, by désignation, holding the circuit court for the Eastern 
district of Louisiana), ordered that the défendants named in the pétition 
should show cause on June 12, 1900, at 11 a. m., why they, and each of them, 
should not turn over to the trustée the proceeds of the property sold by the 
sheriff, referred to in the pétition, and why an injunction should not issue 
as prayed for, and that a restraining order should issue, forbidding the de- 
fendants from disposing of the funds In the possession of the sheriff until 
the disposition of the same by the United States circuit court. In answer to 
this rule the sheriff appeared and peremptorily excepted to the pétition of 
the trustée on the ground (1) "that the court is without jurisdiction of the 
matters and things inquired about; that this respondent is the executive 
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offlcer of the civil district court foi* thè iiarlsh of Orléans, and only to that 
court la hé responslble, and only that court can direct the distribution ot thé 
fonds m his hands resulting from the exécution of thé writ emanating from 
that court"; <2) that the question of tttëtrlbution of the fonds 1s now pending 
before the clvfl district court In proeéèdtngs Instituted prlor to this proceed- 
ing, and to which the trustée was inadé a party; (3) that, the bankruptcy 
in this case being voluntary» the proceedings in the civil district court re- 
ferred to in the pétition were not affècted thereby; (4) that under the laws 
of the state it ls Incumbent, before letting property seized, or the proceeds 
thereof , go out of his possession, thàt the taxes on the same be flrst paid, 
and that the clty of New Orléans has served notice upônhim that upon that 
property there are taxes due amountlng to $143, and tjiàt the state of Louisi- 
ana has served a similar notice that théré are taxés „due to lt amounting to 
$151.06. It ls unnecessary to recite the answer of ine other respondents. 
The matter came on to be heard lu the circuit court 1 on June 14th, and on 
the next day that court entered an ordér; in part ,âs foûows: "In re Bank- 
ruptcy of Mrs. Lisette Seebold. (Nq. 12;878.) the rule taken herein by C. 
O. WIlcox, trustée, on June 8, 1900, on the civil sheriff of the parish of 
Orléans, and on Mrs. De Gullbeâu et al., to turn ovër certain funds to the 
trustée, and to hâve an Injunction issued, having jbeen argued by counsel for 
the respective parties and submitted,. #nà having béeii duly cpnsldered by the 
court, lt ls ordered that said rule and application of thé trustée be denled, 
and that the restraining order issued* herein be dlssolved," È'rom this order 
the trustée took an appeal to this court He also presented his pétition to 
the circuit court, which, after mafejng the suitable recitations, prays that 
this cause and the Judgment herein ïendered as àforesaid bé Sent to the hon- 
orable United States circuit court of appeals for the Fifth plf-cuit for revision 
and review, and that a return dày. be flxed by this honorable court, and, 
if any bond be required of petitioner, 'tiÎEt thekiâôunt of sald bond be flxed 
by this honorable court; that the sàld, civil sheriff and Mrs. Alice Grailhe 
de Montaltaa, widow of Albin de Grllleàu, and J. A. Robert Grailhe de Mon- 
taima, both residing at Loan, In thè .republic of France, and J. C. Thomas 
Grailhe de Montalma, residing at Paris, In said republic of E"rance, be duly 
notifièd qf this pétition, and for ail such orders as eqùlty or the nature of 
the case -may require." This pétition •wfts presented to oné of the judges 
of the circuit court of appeals, who ttiéreon ordered, June. ,17, 1900, that the 
same be flled and notifièd to the défendants therein "by service of a cdpy 
thereof upon the parties through thëlir attorneysof record herein, and let the 
petitioner, ' the trustée, be allowed ta pétition the United States circuit court 
of appeals for the ïlfth circuit for a. révision and rèviéw of the judgment 
rendered in the cause on June 15, 1900, returnàblé aécording to law; peti- 
tioner to furnish bond In the sùm of $100." The trustée assigns as error 
that the circuit court erred In holding that he, as trustée, was not entitled 
to hâve ordered to be delivered to '^lm for administration and distribution 
In bankruptcy, under the orders of tljë jUnited States circuit court as a court of 
bankruptcy,. the property béionging to g$id bankrupt in ipe possession of the 
civil sheriff ôf the parish of Orléans, stftte pf Louisiana, upon the facts shown 
by the record in thîs cause, and appèàrrng in the transçrlpt herein, and that 
the court erred in entering Judgment' m favbr of the défendants and against 
the plaintiff. 

E, T. Florance, for petitioner. < ■''■'■ 

Carroll & Càrrbll and Dinkelspieî & Jffdrt, forrespondent. 

Before PAEDEE, McOOBMICÎKyiand SHEIiBY, Circuit Judges. 

McCOItMICK, Circuit Judge, having stated t^ie facts as above, 
delivered the opinion of the court. :'.'.,". 

We do not. anderstand that either of the parties to this proceed- 
ing hâve excepted, either in the circuit court or in this courte to the 
action of the judge of the court of bankruptcy in transferring the 
administration of the estate of this bankrupt into the circuit court 
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under section 601 of the Revised Statutes of the TTnited States, or to 
hâve objected, either in that court or in this court, that the circuit 
court did not hâve jurisdiction to proceed therein as provided by 
section 637 in référence to "any cause, civil or criminal, of whatever 
nature." We refer to the matter only to announce that our action 
in this case may not be taken as indicating any view we may hâve 
as to the application of those sections of the Kevised Statutes to this 
subject. We, however, invite the attention of the courts of bank- 
ruptcy and the bar to the considération of clause 8 in section 1, 
and to the définition of "courts of bankruptcy" repeated in section 
2, and to clauses 3, 4, and 5 of section 38, of the bankrupt act of 
1898, and to gênerai order No. 12 (32 C. O. A. xvi., 89 Fed. vii.). 
The exception taken by the civil sheriff to the jurisdiction of the 
court below was taken to it as a court of bankruptcy, and not on 
the ground that it was the circuit court, and not embraced within 
the définition of "courts of bankruptcy." 

In this court it is urged orally by counsel on behalf of the civil 
sheriff that this court is without jurisdiction, because the order of 
the court below is not such a judgment as may be reviewed on appeal 
or writ of error under section 25, and that the action taken is not 
sufficient to bring the subject to the attention of this court under 
clause "b" of section 24. Counsel for the trustée does not contend 
that the case is hère by appèal, but he does insist that it is properly 
presented on his pétition for review. In the préparation and présen- 
tation of this pétition counsel was guided by the suggestions of this 
court in a case heretofore decided, in which we said: 

"In analogy to the mie prescribed for allowing appeals, and to the practice 
in allowing writs of error in cases at law, the pétition for revision may be 
presented to and allowed by a judge of the court of bankruptcy, or any one of 
the judges of this court." In re Abraham, 35 O. C. A. 592, 93 Fed. 783. 

In the case now before us the bankruptcy proceedings were being 
conducted, as already mentioned, in the circuit court, which explains, 
if it needed explanation, the address of the pétition to the circuit 
court. Section 24b provides that the power of review conferred up- 
on this court shall be exercised on due notice and pétition by any 
party aggrieved. It does not lirait ttie time within which the péti- 
tion shall be presented, allowed, and perfected. In this case the péti- 
tion was presented to a judge of this court five days after the judg- 
ment was rendered which it seeks to hâve reviewed. It is not plain 
that immédiate notice was not given to the parties, and the record 
shows that formai notice was served on the attorneys of record on 
the lst day of August, 1900. The pétition brings up the whole record 
of the action taken by the court conducting the bankrupt proceedings 
bearing upon the judgment sought to be reviewed, and we are clear, 
for the reasons stated in our opinion in Re Abraham, supra, that the 
pétition for review and the action thereon, and the compliance with 
the order of the judge, properly bring before us the proceedings 
sought to be reviewed, and that the objection ûrged thereto is not 
well taken. 

Counsel for the respondent sheriff further urge that the court of 
bankruptcy having been without juridiction to grant the orders 
105 P.— 58 
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prayed for te the ! rale;t«*en ^rjtj^trustiee, and ^effiçp^i-^avîng.çle- 
Bd»dl 1 the.;^ule,. ! 1^tHl^iQtio)a^<^»•Jé^:ï■ï?Tiewed oïdy, ifat ail, by an ap- 
peali to ; the suprême; ïCpurt. ,These, 'questions are of pérennisai , récur- 
rence.- It js to.bejebservedit^atthe jmestion of jurisdiction is not the 
©jtly ©ne presented by -the answeK; which the respbndent sheriff made 
in the,«h?cuit court tP tfce rule taken by the trustée; that in that 
court liejfi^mitted tto^e other,^Qinds on which he relied as défenses 
agaij*t!<ithfi relief soqghtby the trustée, And it is to be observed 
furthe* that the judge<does net; on [the face of the order niade by him, 
grpund hjs action on the want pf jurisdiction in the court. We 
think the; question of jurigdict^ pftthis court is not well taken in this 
case- .LtÊlielanguage of.thçsectiopLcited seems clear to us; 

"The s^ëràl circuit courts bf appeal ahaU hâve jurisdiction in equity, either 
interloeuttJr^orflnal, td supéïlntead and révise in matter of. law proceedings 
of thé seferal inferior courts pf bankruptey within their Jurisdiction." 

Thei.wofds 'Vithui their jurisdiction" manifestly relate to terri- 
torial limita, conflning this i court,, to the exercise of the jurisdiction 
conf erreç|, to superintend, and révise in inatter of law the proceedings 
of the seyeral courts of bankruptey in this circuit. As we hâve al- 
ready, neiiçed, the actionne are asked toreyiew was taken as in a 
court pf bankruptey. ,, JLnâ, assuming (which is not contested by the 
parties tqtfyjs proceeding) that the acjtion was the action of a court 
of bânkrtptçy,;we reframfrom tfee. citation of further authority to 
show ouj jurisdiction. The subject of the cpntroversy was money in 
the hands of an officer ojf the çtate court, the, proceeds of the sale of 
property made under a juçlgment aiid;decree of the .^.tç court flxing 
the amouftt due by the défendant |%^e suit in that epurt, and decree- 
ing the statutpry privilège! and right of pledge granted and flxed by 
the stàte fetw m favor of the plaintiffs in that suit. The suit was 
begun and proçeeded tp. judgmeat, and there was a seizure thereundei 
of the propertiy subjeptrto the privilège and right of pledge, and the 
same was adyegliisedMlor, sale, ail feeforethe beginining of the bank- 
ruptey proceedings in.thjs case.,fjThe bankruptey proceedings were 
not invqluntary. ; The s,tate çpnrt 1( hâd the àmplést .possession of the 
subject pf,ithe J cpntrpversj ! and;full jurisdictipn of the parties at the 
date of ithe -institution of the Jjan^ruptcy proceedings, There is ne 
provision in the ^présent bankrupjti law which authorizës or permits 
the eourts ofibankruptcy, by, the, use of either summary or plenary 
process, to gfpp the proceedings M ;the state court in a suit in which 
it Ijad already, hPfore &e institûtïpn °t the proceedings in bank- 
ruptey, obtajnéd possession pf the r subject-matter and' jurisdictipn of 
the parties, n^hat effeet the provisions of the bankrupt act may 
hayp to stay prpeeedings in a sta^te-epurt is a question of which that 
court has fui}, jurisdiction to décida subject te prescribed methods of 
review, and fi^ich, ithescqurts pf bankruptey may not attempt to limit 
pr,contrpl withput a manifest disregard of that, çcmity which is an 
essential élément of, our public law, and under which. our state and 
national Systems oif judiciary work in admirable harmony. Certainly 
w^th, and prqha^y without, an order of the epurt Pf bankruptey, the 
trustée in this çftge cpuld hâve made his application to the state court 
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in the suit therein penâing, setting up his claim, or the claim of the 
estate he représenta, to the proceeds in question. Or, in answer to 
the rule taken in that court by the sheriff, the trustée could hâve 
fully presented the claims and had the rights of the bankrupt estate 
in the proceeds adjudged in that suit. If the personal property seized 
and held by H. B. McMurray, civil sheriff for the parish of Orléans, 
had been held by him in his individual capacity, and, upon demand 
made on him by the trustée for the delivery up of the property, that 
demand had been refused on the ground that he had a right to hold it 
for the satisfaction of other claims upon it, the case would then be 
brought within the provision of section 23b, as construed by the su- 
prême court of the United States (Bardes v. Bank, 178 U. S. 524, 20 
Sup. Ct. 1000, 44 L. Ed. 1175; Mitchell v. McClufe, 178 U. S. 539, 
20 Sup. Ct. 1000, 44 L. Ed. 1182; Hicks v. Knost, 178 U. S. 541, 20 
Sup. Ct. 1006, 44 L. Ed. 1183); and as construed by this court in Re 
Abraham, supra; and the trustée could not proceed in the court of 
bankruptcy against McMurray to enforce the recovery thereof, ex- 
cept by his consent. And it seems to us that, for a stronger reason, 
the court of bankruptcy cannot entertain a suit or rule against him 
when he holds the personal property and effects, or the proceeds, not 
as an individual adverse claimant, but as the executive officer of a 
state court of compétent original jurisdiction. 

It is unnecessary to notice the other matters set up in the sheriff's 
answer. The judgment of the court of bankruptcy is affirmed. 



EOSS v. SAUNDERS. 

(Circuit Court of Appeals, First Circuit. January 10, 1901.) 

No. 345. 

Bankbtjftcy— Composition— Confirmation— Appeal— Parties. 

A bankrupt whose application to hâve a composition conflrmed was 
not formally opposed by creditors cannot appeal from a decree of refusai; 
there being a want of parties, as the question is merely between the 
court and the bankrupt. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. , 

ïïm. Henri Irish, for appellant. 

Calvin P. Sampson (Charles W. Bartlett and Eldridge B. Ander- 
son, on the brief), for appellee. 

Bef ore COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. , 

PUTNAM, Circuit Judge. The appellant in this case was duly ad- 
judicated a bankrupt in accordance with the act approved on July 1, 
1898. After adjudication, and after a discharge had been granted 
him pursuant to section 14, pars, "a," "b," he offered a composition, 
having in ail respects complied with the t'erms of the act. There- 
upon the bankrupt applied to the court to conflrm the composition. 
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We flo ;n#; in this casé consider the effect of the fact that a discharge 
had been granted before the proceedings in composition were com- 
meûced. The court refused to<fionfirm the composition. There is 
enougb in the record from which wé may infer that it was not sat- 
isfied that the composition was for, the best intefests of the credit- 
ors. No créditer appeared formally in opposition. The trustée, as 
trustée, appeared, and opposed the confirmation, and was permitted 
to do so, although he was not made a party to the record. : He of- 
fered in résidence an informai paper, signed by certain créditera who 
had asseflted/to the composition, withdrawing their assent; and this 
paper was taken under considération by the court. The court re- 
fused to confina the composition, notwithstanfling no créditer ap- 
peared in opposition thereto. Ail thèse matters are laid by the ap- 
pellant as irregularities; and he also asks us to consider the case 
on its merits, although it is évident that we hâve before us only a 
very small portion of the f acts which were within the control of the 
district court. 

We are met at the threshold, however, with a difficulty arising in 
respect; to, the parties to this appeal. The appeal was taken against 
the trustée, and the citation issned. to him, and to no other person. 
There is no law authorizing any person to become a party ta this pro- 
ceeding, except the banlafupt and his créditera. The statute directs 
notice to the latter, and to no other: person; and gênerai order 32 
(32 C. C. A. xxxi., 89 Fed. xiii.) provides for their appearance, and 
for no other. There is nothing in the statute or in the gênerai or- 
ders which authorized the trustée/ as trustée, to interfère in this pro- 
ceeding, beyond furnishing such information concerning the estate 
under his charge, and the administration thereof, as might be re- 
quested, whichr duty is expressly imposed on him by law. Neither 
is there ahything which justifies the trustée in defending this appeal 
at the expense of the estate, or in his capacity as trustée. The Eng- 
lish statutes in; ibankruptcy prov|de expressly that a trustée may ap- 
peal from an order of confirmation. Under thôse statutes the offi- 
ciai reccivet- bedomes tljë ad intérim trustée, and stands quasi trus- 
tée uritiï thé trustée pïopër is âppointèd. Therefore h© has the same 
relation to a question of composition which the trustée bas, but he 
is not expressly authorized by the statutes to appeal. Consequently, 
in Ex parte Reed, 17 Q. B. Div. 244, 258, an officiai receiver was some- 
what sharply told that he ought not to appear oiiihjehearing of an 
appeal of this character unless thq v coujt' requiréd ûïm to do so. In 
that particular case it Vas held that he ought not to bave appeared, 
and his costs were refused, although the composition was set aside. 
This is in accorâance wlth thë ordinary rule that a stakeholder 
stands equal between the parties concerned, and should not inter- 
fère in litigation unless required to do so by the court which has 
jiirisâictioù ofe*> him. ' ' " . 

Thèse matters, of course, ought not> of themselves, to bar the ap- 
pellant if the trustée had been, in substance, made a party to the 
record; but théy lead up to the proposition that in a matter of an 
application for a composition the bankrupt has no right of appeal. 
Whether or nôt the composition shall '■ be confirmed dépends not 
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merely on the question whether the bankrupt has conformed to the 
statute in ail respects, or on whether créditera hâve appeared in 
opposition, but also on whether the judge in bankrupt cy, acting in 
his capacity as gênerai administrator or gênerai trustée, is satisfled 
that it is for the best interests of the créditera that it should be. 
On this particular matter there may be no opportunity for an issue, 
or for parties to an issue, because the judge in bankruptcy may be 
required, as gênerai administrator or gênerai trustée, to protect the 
interests of ail concerned, including not only those creditors who 
may not be represented, but even those who are. 

Although the English statutes confer broader powers on the court 
with référence to confirming compositions than our statute, and 
authorize it to look further than to the mère questions whether the 
bankrupt has complied with the terms of the statute, and whether 
the composition is for the best interests of the creditors, yet the ex- 
pressions of the judges administering those statutes tnrow light on 
the nature of this System, which was adopted by the United States 
from England, and therefore presumably adopted with the same 
spirit as it possessed in its place of origin, except so far as our stat- 
ute has otherwise expressly provided. In Ee Burr [1892] 2 Q. B. 
Div. 467, 472, Lord Esher remarked with référence to a proceeding 
in composition, "I hâve said before that in bankruptcy cases the 
court has very often to protect creditors against themselves." In 
Ex parte Reed, already referred to, in commenting on the restric- 
tions which parliament had placed around compositions, he observed 
at page 250 that creditors are generally utterly careless, and write 
off their debts as bad, and agrée to terms which give some possibili- 
ty, an evanescent chance, of their getting something out of the 
wreck. He also observed at page 251 that, because of this known 
behavior of creditors, parliament had enacted restrictions with référ- 
ence to compositions, "taking away from the majority of creditors 
that power which they had so recklessly and carelessly used, and 
putting a controlling power into the hands of the court for the pur- 
pose of protecting the creditors against their own recklessness." 
If it is desired to follow this topic further, Williams, Bankr. (7th 
Ed.) 65-67, and the notes there found, show how broad is the discré- 
tion which the English courts hâve exercised in matters of this na- 
ture. Ail this illustrâtes the substance of what we hâve said, — 
that on a refusai to confirm a composition the issue may be between 
the bankrupt and the court, as often happens in administering es- 
tâtes in bankruptcy, so that it is in no form to make proper parties 
to an appeal, as understood in the practice of the fédéral courts. 

With référence to the ordinary application for a discharge, there 
are proper parties to the controversy if it be refused, because the 
court is required to grant it unless creditors appear in opposition, 
and an issue is made by them and is sustained against the bankrupt. 
It has no discrétion in the matter. It is true that, although the 
question whether the judge in bankruptcy is satisfled that the com- 
position is for the best interests of the creditors involves discrétion, 
it is always to be exercised judicially. In re Farmers' Loan & Trust 
Co., 129 IL S. 206, 215, 9 Sup. Ct. 265, 32 L. Ed. 656. This, however, 
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doçs not necessarily imply thati 1er the proper exercise 1 of this dis« 
ejretion, there must be a formai iBsue and parties thereto. The fact, 
théi-ëfore, that it may prôpërly lïipi^ën that, when an application to 
cottfirm a composition isrefused^here may be no issue duïy framed, 
with; parties therefbv'ieads to thé 1 conclusion that thé statute does 
not intënd to grant a bankrupt à conséquent right of appeal. It is 
true that under the présent act thë action on the 'composition, if 
confirmed, opérâtes to discharge the bankrupt from ail his debts 
except those otherwise specified; and in this particular the stat- 
ute is unlike the earlièr ones. Therefore it may well; be said that 
now thë confirmirig or the refusing to confirm a composition con- 
stitues a "judgment granting or dënying a dischargë," as the case 
may be, and that eïthef cornes withih the gênerai letter of the pro- 
vision, for appeals. Neverthelesë, in this, as in ail other cases where 
the général languagë of an instttiiûent or statute applies to two or 
mo^e subject-matters, it must âïwàys be construed distributively if 
the éléments of the varions subjéct'matters so require. 

The fondamental right of thé bankrupt under thé statute is to 
surrender ail his assets and obtain his discharge. The fundamental 
right ôf the creditof is to hâve ail the assets of the bankrupt applied 
to his dëbt, subject to his obligation to submit to a discharge when 
they hâve béen thuS applied. Either party seeking more than this 
appeals té the équitable discrétion of the court; so that, when the 
bankrupt $sks a surrender of his assets on any ternis whatever, he 
is not within such légal right as affords him légal grounds of com- 
plaint, even if he be réfused under circumstances where his appli- 
cation might well hâve been grahted. The considérations to which 
we hâve callèd attention — especiàlly the views of the English courts 
as found in Bë Burr, ubi supra, and Ex parte Beed, ubi supra, and 
in Williams, fiankr. (7th Ed.) 65-67, and notes — show how complete- 
ly the conflrming of a composition is, so far as the bankrupt is con- 
cerned, a mëre matter of grâce, so that its refusai in no way préj- 
udices his condition, or deprives him of any substantial right with 
référence to which the law should be eager to seek out a remedy by 
àppeal. Of course, as we hâve already said, the discrétion to be 
exercised by the district court in matters of composition is judicial; 
and, if any irregularitîes occur in référence thereto which raise a 
question of law, it is not improbable that the bankrupt is entitled to 
apply in that behalf to the revisory powers of the circuit court of 
appeals, on a summary pétition. 

On the other hand, the créditer, who is fundamentally entitled to 
the application of ail the assets to his debt, may well claim just 
ground for further relief by appeal if the bankrupt is allowed to 
withdraw his assets by Virtue of a composition, except under such 
facts and in accordance with such sound judicial discrétion as ac- 
cord with the best interests of the creditors. When a créditer cornes 
irito the district court to mâintain that proposition, he becomes a 
party to the record in the manner directed by gênerai order 32 (32 
0. C. A. xxxi., 89 Fed. xiii.), and an issue is framed; and, if his ob- 
jections are overruled, it is not an unreasonable construction to hold 
that a just right is involvëd, which cornes within both the letter and 
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the spirit of the provision giving an appeal when a discharge is 
granted. However this may be, and without undertaking to pass 
on the right of appeal against an order confirming a composition, 
we are clear that the bankrupt has no corresponding right. If there 
hâve been any irregularities in the proceedings in the court below 
of a serious character, he must look for his remedy in some other 
direction. 

The circuit court of appeals for the Sixth circuit, in an opinion in 
U. S. v. Hammond, 104 Fed. 862, held that an appeal lies in favor of 
a bankrupt from an order refusing the confirmation of a composition. 
In that case, however, there were objecting creditors, and an issue 
made, and so proper parties to an appeal. Therefore, notwithstand- 
ing the disposition which we hâve to follow décisions of circuit courts 
of appeals in other circuits, it is apparent that U. S. v. Hammond is 
not practically applicable to the facts of this appeal. It is possible 
that, if the court in the Sixth circuit had had before it the précise 
record which we hâve, it would hâve stopped before reaching its 
conclusions. However, as it is apparent that we hâve no proper 
parties before us, it would be impracticable for us to follow the dé- 
cision in the Sixth circuit. 

The appeal is dismissed, without costs to either party. 



In re MAPLES. 

(District Court, D. Montana. January 8, 1901.) 

1. Bankbuftcy— Debts Released by Discharge— Judgment for Séduction. 

A judgment recovered by an unmarried woman for her own séduction, 
under the statutes of Montana, which permit the bringing of such an 
action in her own name, and the recovery of damages, to be assessed in 
the sound discrétion of the jury, and which also make séduction a crim- 
inal offense, is one for a "willful and malicioua injury to the person," 
within the meaning of Bankr. Act 1898, § 17a, subd. 2, from which the 
défendant cannot be released by a discharge in bankruptcy. 

2. SAME— VOLUNTABY PbOCEEDINGS— GhOUNDS OF JURISDICTION. 

A pétition In voluntary bankruptcy which schedules no property except 
such as is exempt under the laws of the state, and but a single debt, 
which is a judgment from which the petitioner would not be released by 
a discharge, fails to disclose any subject-matter upon which the court can 
act, and an adjudication of bankruptcy made thereon will be set aside on 
motion, and the proceedings dismissed for want of jurisdiction. 

In Bankruptcy. 

Geo. W. Farr, for petitioner. 
Strevell & Porter, for bankrupt. 

KNOWLES, District Judge. Edward R. Maples, on the 12th day 
of November, 1900, filed his pétition in this court praying to be 
adjudged a bankrupt. On the 13th day of said month the prayer of 
said petitioner was granted, and the said petitioner was adjudged 
a bankrupt, and the matter referred to Henry A. Frith, référée in 
bankruptcy, residing at Billings, Mont. On the 27th of November 
of said year, Annie Oison filed her pétition in this court asking that 
said adjudication of bankruptcy be set aside, and that said Maples' 
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pétition in bankruptcy be dismisse$.i The grounds upon which this 
pétition is based are that the only debt set forth in the pétition from 
which the said Maplee asks to betdischarged is a judgment in favor 
ot Hue said Annie Oison for the sum Of $3,131.80, recovered in the dis- 
triotubonrt of the Seventh judicialidistrict of the state of Montana 
inaad for the countyof Ouster; that said judgment was obtained in 
an action for a wiUful and malicious injury to the person of said 
Annie Oison; and; this being a dèbt from which' he, the said Maples, 
could nôt be discharged^ the court ihad nô jurisdïction of the matter. 
The fscfs set forth in the petitkto jare as follows: The only debt 
sehefluledfoy the said Edward B. Maples in the sehedule annexed to 
his said pétition is that of this petitioner, Annie Oison, which is a 
judgment against him, the said Edward E. Maples, for $3,131.80, 
damages and costs, recovered in > the district court of the Seventh 
judicial district of the state of Montana in and for the county of 
Ouster in ah action for damages for séduction. The said Maples 
files an answer to this pétition, foùt fails to deny that the said judg- 
ment Was obtained in an action for séduction. He dénies, however, 
that Sâid Judgment of Annie Olsofl «et up in her pétition and sched- 
uled by Edward E. Maples, bankrupt, was obtained 1 in an action for 
a willful and 'malicious injury to thé person of the said Annie Oison, 
within the meaning of section 17a of the United States bankrupt law 
of 1898. In this answer it is not denied that the judgment was ob- 
tained in an action for damages ,for séduction. This is, in légal ef- 
fect, admitted. In the sehedule bf indebtedness this debt is de- 
scribed as follows: 

"This clàim Is à judgment against petitioner ta favor of Annie Alson, ren- 
dered in the district court of the Sévienth Judicial district of the state of 
Montana in and for the county of Ouster' fojr the sum of $8,i31.80, with interest 
thereon at the rate of elght pèr cent 'fét tonùm, obtained October 12, 1899, in 
the suit of Annie Oison agalnst this petitioner for séduction under a promise 
of marriage." ^ 

The question is thus presented to the court as to whether this judg- 
ment was obtained in an action for a willful and malicious injury to 
the person of the said A$nie Oison, The statutë of Montana (section 
576, Code Civ. Proc.) proyîdes: 

"An unmarried female njâyprosecutë, SB plaintiff, In an action for her own 
séduction, and may recover tnérein s-iiçh damages, pecuniary or exeinplary, 
as are assessed ta her favori* 

In the statutes of Montana (section 4336, Civ. Code) it is provided: 
"The damages for séduction rest in the sound discrétion of the jury." 

At common law a woman could nôt maintain an action for séduc- 
tion in her own name. The action had to be maintained by her 
parents, or sorne one standing in itheir place, or by Borne one entitled 
to her surfisses; Wben a wooian brings an action in her own name 
for séduction.,' is the foundation of tltefame a personal in|u*y? There 
can be no doubt but it iss»! under titestatute law; ,of Montana, under 
which the jndgment was .obtained. ,Section 3476 of the Qode of Civil 
Procédure ofi Montana, provideB: ! 

"An injury is of two kinds: (1) To the, person, and (2) to property." 
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Sections 3477 and 3478 of said Code provide: 

"The injury to property consists in depriving its owner of the beneflt of It, 
which is done by taking, withholding, deteriorating or destroying it." 
"Every other injury is an injury to the person." 

A woman suing for her own séduction should be entitled to the 
same rule in assessing her damages as is awarded to her parents 
under the law that permitted them to recover in such cases. It has 
been frequently held that the parent's right to damages extends not 
only to the loss of the services of his child, but also to the disgrâce 
brought upon his family by the séduction of his daughter. Bigelow, 
Cas. Torts, p. 294. In the case of Barbour v. Stephenson (C. C.) 32 
Fed. 73, Judge Jackson, in charging a jury, said: 

"The plaintiff is entitled to recover as damages ail that you choose to give 
him for his wounded f eelings up to the sum claimed in his déclaration, which is 
$20,000. A father, of course, f eels a consolation in the virtue of his daughter. 
* * * You may give the plaintiff damages in your discrétion up to the 
limit claimed in his déclaration for the loss of that comfort and consolation 
•which ne had a right to feel in the purity and virtue of his child. You may 
take into considération his loss of hope in the future of his daughter, and 
compensate him for the same. You may award him damages not only for his 
mental anguish in the disgrâce of his daughter, but for his anxiety as to 
what is to become of her in the future. You may look to the loss to him and 
his family of social standing and position by reason of the daughter'S dis- 
grâce; you may consider his mortification, humiliation, and sensé of dishonor." 

The injuries for which damages were awarded in the above cause, 
when applied to the person seduced, are certainly personal injuries. 
Wounded feelings, loss of hope in the future, mental anguish in the 
disgrâce, loss of social standing and position, mortification, humilia- 
tion, and sensé of dishonor are to be considered in weighing the dam- 
age to the father. Much more should they be weighed in considering 
the damage to the injured woman. Thèse are ail injuries that per- 
tain to the person. 

The next point to be considered is, did the bankrupt willfully and 
maliciously perpetrate the same? "Willful" means "intentional" or 
"deliberate." It may mean, when used in a statute, an intentional 
and deliberate doing of a wrongful act. How séduction can be other 
than a willful act it is difficult to comprehend. Certainly it is done 
intentionally. A malicious injury may not always include personal 
ill will or hostility to the person injured. The définition of the term 
"malice" given in Rap. & L. Law Dict. is as f ollows : 

"Malice, in the légal acceptation of the Word, is not conflned to personal 
spite against individuals, but consists in a conscious violation of the law to the 
préjudice of another." 

In the note to Terwilliger v. Wands, 72 Am. Dec. 429, it is said ot 
this term: 

"Malice means a want of légal excuse. This is the sensé in which the 
term is most frequently employed, and it is probably the only sensé in which 
it is properly employed. Substitute 'absence of légal excuse' for 'malice' in 
many opinions in the reports which are difficult to be understood, and they 
will become easily intelligible. * » * Malice, in law, does not mean malice 
or ill will towards the individual affected by libel or slander. In the ordinary 
sensé of the term, 'malice' in law, or absence of légal excuse, is an implication 
of law rrom the false and injurious nature of the charge, and differs from 
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actual malice and ill will towards the ib<Ili$dua.l, freqoehtly given in évidence 
to eflhajDiçe the damages.*' f< 

King f . Eoot, 4 Wend. 1135 Pennihgton v. Meeks, 46 Mo. 217; 
Jellison v. Goodwin, 43 Me. 287; Corn, v. Goodwin, 122 Mass. 19-35; 
Bigelow; Cas. Torts, pp. 116, 202,12(13. 

Séduction is a criminal offense, under the statute law of Montana,, 
See section 458, Pen.;Oode. It therefore cannot be said that there 
can benany légal excuse for sttca an injury. When a man with 
blandishments and promises that are never fulfilled sedùces an un- 
married woman, knowingwell the conséquences to her of his acts,-~ 
that shewill lose her standing in society, that her future will be 
blighted, that she will be shunned by her ôwn sex^ and lose the re- 
spect pf, the opposite ses, — it ougnt to be held in law that his injury 
to her is malicious. 

The counsel for the bankrupt hâve cited quite a number of opinions 
to thè effect that it is no ground for an objection to the final discharge 
of a bankrupt that he has scheduled; as his liability a judgment 
against him from which the decree of this court would not discharge 
him. That is not the issue presented to the court in this case. 
There are no objections to any application, the bankrupt has made 
for a discharge; hence ail the cases cited by the counsel for the bank- 
rupt are not in point. The grounds upon which a discharge may be 
opposed are specially named in the statute. There is one case that 
might be cônsidered as to whether the injury received by plaintiff 
was a willful and malicious one,— In re Sullivan, 2, Ain. Bankr. 
K. 30. lïi that case it was held that, as the action Was maintained 
by the fâthèr foï the séduction of fris daughter, it coùld not be said 
that as to him the injury was willful and malicious; that the action 
was founded upon the loss to the father of the services bf his child. 
In that case, however, it is said: 

"If the action and recovery had been by the daughter, lnsteadof the father, 
malice might belnferred from his [the banirupt's] act." 

I reach the .conclusion) then, that the judgment in this case is for 
a, willful and malicious .personal injury, and that it cannot be dis- 
charged under the bankruptey act. iThe bankrupt, in his pétition, 
therefore, has not presented any debt or claim from which this court 
can discharge him. 

In some of the cases cited by the baiïkrupt's counsel it was claimed 
that the discharge might: operate on claims that were not scheduled. 
This may be true. And yet, upon a mère supposition that possibly 
there might be such claims, should a court be called upon to act and 
render its judginent? In regard to the fédéral courts it is generally 
said that their jurisdiction is not gênerai, but spécial, and the grounds 
for exercising such jurisdiction must appear in the record. There 
should always be a subject-matter upon which any court can act. It 
ought not to be called upon to act upon a mère supposition that 
there might fte sOmebody ol* sometfring affected by its judgment. It 
also appear s from the schedules of the bankrupt that he has but $75 
worth of wearing apparel. This is ail his assets, and he claims this 
wearing apparel as exempt under the laws of Montana, and this un- 
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doubtedly is the case. The bankrupt has no property, then, that the 
court can take charge of. In section 4 of the bankruptcy act of 1898 
it is provided: 

"Any person who owes debts except a corporation, shall be entitled to the 
beneflts of this act as a voluntary bankrupt" 

In Loyeland, Bankr., it is stated: 

"The power conferred extends only to persons, corporations, partnerships, 
etc., who are subject to be adjudged bankrupts. Thèse courts hâve no author- 
ity over persons other than those specified in the act to be subject to lta pro- 
visions." 

Certainly a debt which the action of the court could not affect 
ought not to give jurisdiction. 
In Brown, Jur. § 10, p. 23, it is said: 

"Whenever the court lacks jurisdiction of the subject-matter, it may, on its 
own motion, or when its attention is called to the fact, refuse to proceed 
further, and dismiss the action." 

It is therefore adjudged that the adjudication of Edward R. Maples 
as a bankrupt be, and the same is, vacated and annulled, and his péti- 
tion to be adjudged a voluntary bankrupt is dismissed, and the référ- 
ence canceled. 



McKEY v. LEE et aL 

(Circuit Court of Appeals, Seventh Circuit January 2, 1901.) 

No. 720. 

Bakkruptct— Préférences— Déduction of New Crédits. 

Bankr. Act 1898, § 60c, providing that "if a créditer has been preferred, 
and afterwards in good fajth gives the debtor further crédit without se- 
curity of any kind for property which becomes a part of the debtor's 
estate, the amount of such new crédit remaining unpaid at the time of 
the adjudication in bankruptcy may be set on* against the amount which 
would otherwise be recoverable from him," entitles such a creditor to a 
déduction of the amount of the new crédits from the préférences which 
he is required to surrender bçfore proving his claim, and is not limited in 
its application to cases where the trustée sues to recover the préférences. 

Appeal from the District Court of the United States for the North- 
ern Division of the Northern District of Dlinois. 

The facts are not disputed, having been agreed upon before the référée, 
and in the District Court, as follows: 

1. "That on the 17th day of January, A. D. 1900, said Patrick F. Ryan duly 
filed his voluntary pétition in bankruptcy herein, and was on the same day 
duly adjudicated a bankrupt. That the flrst meeting of creditors was duly 
held, and said Edward B. McKey at said meeting of creditors was duly elected 
trustée for said bankrupt, and at once qualifled, and has been acting as such 
trustée since the time of his élection. 

2. "That said Patrick P. Ryan was on said 17th day of January, A. D. 
1900, and for four months next prior thereto had been insolvent, and that 
the fair cash value of his assets was and had been during the whole of said 
four months less than the amount of his liabilities by at least the sum of 
twenty thousand dollars, but that the said Lee, Tweedy & Co., claimants, 
were not aware of such insolvency, and had no reasonable cause to believe, 
up to the time of the filing of said pétition in bankruptcy herein, that said 
Patrick P. Ryan was insolvent 
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3. "aviation the 17th day of September, A. D. I899y said bànkrupt was in- 
d^tedvtosgaldiee, Tweedy & Oo. In the sum of $874.52. 

4. "ThÉt sald Lee, Tweedy & Oo. received from sald bànkrupt, in the reg- 
ular course of business, without knowledge of the insolvency of said Patrick 
F. Eyan, the following sums of money: ■, 

"On the 3d day of October, A. D. 1899, the sum of$500; on the 18th day 
of October, A. D. 1899, the sum of $334.56, and on the 22nd day of December, 
A. D. 1899, the sum of $500, makin^ a total of $1,334.56 so received; that 
said several sums were received by said Lee, Tweedy & Oo, in part payment 
of and duly credited upon the account and claim pf said Lee, Tweedy & Co. 
against said bànkrupt. 

5. "That said Lee, Tweedy & Co. soïd and delivered merchandise to said 
bànkrupt within the four months next preceding the time of the flling of 
said pétition in bankruptcy herein, as follows: 

On September 23, 1899 . $ 93.84 

On September 23, 1899 1,050.10 

On September 23, 1899 .. 112.50 

On'September 25, 1899 184.00 

On September 28, 1899. ............. 196.68 

On September 28, 1899 ;-.':'. 35.61 

On September 28, 1899 23.05 

On October 3, 1899 63.82 

On October 3, 1899 359.43 

ÔnOetober21, 1899 '..; 231.25 

On December 1, 1899 > . . 54.00 

On December 2, 1899 175.75 

On December 2, 1899 34.50 

Total amount of merchandise sôld and delivered by said 
claimants within said period of four months............ $2,614.53 

6. "That on the 6th day of February, A. D. 1900, said Lee, Tweedy & Oo. 
duly flled their claim against said es&te>for the sum of twenty-one hundred 
and eight dollars ($2,108). 

7. "That on the 13th day of Aprll, A, '.p. 1900, said trustée duly flled the 
following objections to said claim df'Lëé, Tweedy & Co. 

" 'Now cornes Edward B. McKey, trustée of sald estate* and objects and 
excepta tô the claim of Lee, Tweedy & Coi, ! which claim waS proved and flled 
herein bûthe 6th day bf February, A. V. 1900, and was allowed on the 6th 
day bf February, A. D. 1900, for the sum of $2;l08, ànd for cause of said 
Objection and exception shows that sald Lçe, TWeedy & Ço. hâve received a 
préférence, that 1b to say, thé said Patrick F. Eyàn, whîle insolvent, pald to 
said Lee, Tweedy & Co. the < amount! of; $1,334.56, within thé four months 
next preceding the time of the flling bf thé pétition in bankruptcy herein. 

" '"Wherefore the said Edward B. SJcKey, trustée, prays that the said claim 
be rèconsiderèa, and that an order <be<êhtered herein disallowing the said 
claim, unless said claimant shall surrender said préférence.'*'» 

Upon this statement of facts the référée ordered that the objections of 
the trustée be overruled, ànd allowed tjje claim, pf Lee, Tweedy & Co. for 
the sum of two thousand one. hundred and eight dollars. 
i Upon thé heariiig in the District Cotirt this order was reversed, and in its 
stead it was ordered that the said cla^m bf Leé, Tweedy & ,Oo. for the sum 
pf two thousand, one hundred And eight dollars Bè disalîpwed, unless said 
Lee, Tweedy & Co. should, within ninety days, surrender to the trustée the 
sum of five hundred dollars; and that upbn such surrender the claim of Lee, 
Tweedy & Co. should be allowed for tM, sum of two thousand, six hundred 
and eight dollars. It was further ordéreÔ ,that the objections of the trustée 
to thé allowance bf said claim, unless andnntil the said' Lee, Tweedy & Co. 
surrender the sum bf one thousand, three hundred and tfcirty-four dollars 
and flf t; (-six cents, be overruled. ,' 

Frôm this ruling of thé District Court the appeal was prosecuted. 

S. A. Levinson, for appellent. 

Charles F. Harding and T. O. Bunch, for appellees. 
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Before WOODS and GROSSCUP, Circuit Judges, and BTJKN, Dis- 
trict Judge. 

After the foregoing statement of the case, GROSSCUP, Circuit 
Judge, delivered the opinion of the court, as follows: 
Paragraph (g), section 57, of the Bankruptcy Act, provides: 

"The claims of creditors who hâve recelved préférences shall not be allowed 
unless such creditors shall surrender thelr préférences." 

Paragraph (a), section 60, provides: 

"A person shall be deemed to hâve given a préférence If, belng lnsolvent, 
he has procured or suffered a Judgment to be entered against himself in favor 
of any person, or made a transfer of any of his property, and the effect of 
the enforcement of such judgment or transfer will be to enable any one of 
his creditors to obtain a greater percentage of his debt than any other of 
such creditors of the same class." 

Paragraph (b), section 60, provides: 

"If a bankrupt shall hâve given a préférence within four months before 
the flllng of a pétition, or after the flling of the pétition and before the ad- 
judication, and the person receiving it, or to be benefited fnereby, or his 
agent acting therein, shall hâve had reasonable causé to believe that it was 
intended thereby to give a préférence, it shall be voidable by the trustée, and 
he may recover the property or its value from such person." 

Paragraph (c), section 60, pro vides: 

"If a credltor has been preferred,, and afterwards In good falth gives the 
debtor further crédit without security of any kind for property which be- 
comes a part of the debtor's estate, the amount of such new crédit remain- 
ing unpaid at the time of the adjudication in bankruptcy may be set on" 
against the amount which would otherwise be recoverable from him." 

Appellent insista that the payments made to Lee, Tweedy & Co. — 
one thousand, three hundred and thirty-four dollars and fifty-six 
cents — the 17th of September, 1899, (that being the beginning of the 
four months' period previous to the bankruptcy) were a préférence, 
within the meaning of section 60, and that under paragraph (g), 
section 57, there must be a return of thèse payments, before the claim 
can be allowed. 

The District Court held that the sale of goods to the bankrupt, 
after the payments, amouuted, within the meaning of paragraph (c), 
section 60, to a further crédit, in good faith, without security, of 
property going into the bankrupt's estate; and set off the value of 
such property against the payments, requiring, as a condition to the 
allowance of the claim, a return only of the surplus payment. 

Counsel for appellant contend that paragraph (c), section 60, is 
not applicable to the facts stated; that it is intended to affect cases 
only where the trustée seeks to recover, by suit, preferential payments 
made to a person having had reasonable cause to believe that a 
préférence was intended as provided for in paragraph (b), section 00; 
that the employment of the word "recoverable" shows that such a 
limitation of the right of set off was intended. 

We cannot concur in this interprétation. Confessedly, it would 
limit the right of set off to those only, who, having received the préfér- 
ence knowingly, chose to stand out against its return to the trustée. 
The creditor willing to make return, without the delay and expense of 
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a snit;telhe trustée, eyen though the preferential payments had been 
înnocentîy received, could exercise this impulse toward obédience 
with the law, only under penalty of losing what otherwise his ré- 
calcitrant wbuld hâve secured Mm: We ought not tô lean toward 
an interprétation that would thus put the consenting creditor at a 
disadvantage, and afford a prenlinm ta the designing créditer. 

There is iniothiag in the employaient of the word "recoverable" that 
forces such an interprétation;] The primary définition of the word 
is to "regain," to "get back again." Cent. Dict. A thing is "recover- 
able" when it is susceptible pfbeing "regained," ,"gptten back." 
The l4.w prpvides, alterhatively,' ïor the regaining of thé preferential 
payments by the trustée, firstby visitiag the creditor with the danger 
of a penalty— the disallowance of any portion of his claim; and, 
secondly, in case of the knowing créditer, the right upon the part of 
the trustée to bring a suit. In either case the payments are gotten 
back, — there is a recovery, — and in both, — whether under stress of 
the penalty or by virtue of a suit, — it is the law that makes them re- 
coverable. 

Such interprétation compassés the reasonable purpose of the pro- 
vision. It leaves the éstate unimpairèd; for thé prôperty of the 
creditor coming into the debtor's estate is presumably the équiva- 
lent of the money value at which it was purchased. It, in substance, 
simply çançels the effeçt of the préférence, to the extent, only, that 
such p prèïér;éhce no longer harmsthe interésts of the othér creditors. 

The orflep will bë amrmçd. 



CtTIZBNS' BAKK OF SALEM v. W. C. DE PATlir CO. 
(Circuit Court of Appeals, Seventh Circuit. January 21, 1901.) 

No. 707. 

BaNKKTJPTCY^-AcTS OF BANKRtJPTCt-^-OONCEALMBNt OP ASSETS BY CORPOBATION. 

A pétition in bankruptcy was flled against a corporation by a creditor 
alleging that tbe président of the corporation had secretly purchased, 
through a third party,, judgments against it aggregating $250,000 for the 
suto of $80,000, aûd had caused the prôperty of the corporation, worth 
$200,000,' to be sold thëreunder,' and bid in by the holder, and that the 
prôperty was resold at a profit of $100,000; ail of which facts were known 
to the . corporation, but were- not known by its creditors until shortly 
beforia the flling ot the pétition. The position of tbe petltioner was that, 
owing to the fiduéiarjr relations bétween the président and the corpora- 
tion, thè 'profit realizéâ ! on. the resale of the prôperty in equity belonged 
to the corporation, and was assets for the» payment of its debts, which 
it had - continuously concealéd, constituting an act of bankruptcy under 
Bankf, Act 1898, § 3a,-subd. 1. Eeld that, concedingthe transaction to 
hâve oeen fraudaient; and an act of haAkruptcy on the part of the cor- 
poration, ït was not on the ground of ''concealment" ôf : assets, but the 
fraud xsonsisted in the !^transfer" of lts tangible prôperty for an Inadé- 
quate .considération, vjlth intent to defraud its creditors, within the 
meaning of the same provision; and that, such transfer having been 
made more than four mohths beforé the flling of the pétition, a demur- 
rer thereto was properly sustained. ' 

Appeal from the District Court of the United States for the Dis- 
trict pf Indiana. 
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In Bankruptcy. In tne matter of the pétition 6t the Citizens' Bank 
of Salem for an adjudication in bankruptcy against the W. C. De 
Pauw Company. On appeal from an order sustaining a demurrer to 
the pétition. 

The action below was in bankruptcy, and was upon the pétition of the 
Otizens' bank of Salem, a corporation organized under the laws of the 
State of Indiana, to déclare the W. C. DePauw Company, also a corporation 
under the laws of Indiana, an involuntary bankrupt 

The pétition, with its amendments, sets forth substantially the following 
facts: That the De Pauw corporation became insolvent at the beginning of the 
year 1895, and has so continued ever since; that, on the 17th of January, 1895, 
at the suit of Newland T. DePauw, a member of the board of directors, and 
président of the corporation, a receiver was appointed, who took charge of, 
and opefated the plant, until May 16th, 1898; that the receiver employed New- 
land T. DePauw as gênerai manager for the receivership, and that, by virtue 
of this relationship, DePauw obtained full information respecting the assets 
and Habilitées of the corporation. 

It is further averred that, November 27th, 1897, DePauw entered into a 
secret eontract with the Union Trust Company of Indianapolis reciting that 
judgments aggregating one hundred and seventy-one thousand dollars had been 
obtained against the corporation as principal and DePauw as surety, and 
other judgments aggregating one hundred thousand dollars had been obtained 
against the DePauw corporation alone. The agreement assigns to the said 
Trust Company a large amount of the individual property of DePauw. and 
provides that in considération of the property thus transferred the Union 
Trust Company should purchase the aforesaid judgments at about one third 
of their face value; that upon such purchase the Union Trust Company should 
acquire through such judgments the assets of the corporation to be held in 
trust for DePauw and his sister; that the title thereto should be taken 
in the name of the Union Trust Company; and that when the Trust Company 
had been reimbursed for ail the sums advanced, with interest, such property 
and assets should be transferred to said DePauw and his said sister. 

It is further averred that this agreement was in substance carried out; that 
two hundred and fifty thousand dollars of the outstanding judgments were 
purchased for about eighty thousand dollars; that the transaction was kept 
a secret, it being given out that such judgments had been purchased by the 
Union Trust Company in its own right, and were enforeeable at their full 
face value; that a sale of the assets of the corporation under thèse judgments, 
and the mortgage securing them, was brought about by the receiver, at which 
sale the property was bought in by the Trust Company in its own name; 
that thereafter the plant was operated in the name of the Trust Company un- 
til 1899, when it was sold at the request of DePauw to the American Window 
Glass Company; that over one hundred thousand dollars profit was realized 
upon this transaction; but that the transactions, except the judicial sale, and 
the sale to the Window Glass Company, were kept a secret from the creditors 
of the corporation until March lst, 1900. The pétition allèges that the 
actual valuation of the property of the corporation was two hundred thousand 
dollars and that the corporation is indebted to the petitloner in sums aggre- 
gating something over twelve thousand dollars. 

The pétition concludes as follows: "Your petitioner further says that said 
W. C. DePauw Company well knew ail the matters and things hereinbefore 
set forth whilst the same were occurring, and has known and now well 
knows that the money and property aforesaid of the estimated value afore- 
eaid of $100,000 are assets belonging to it which should be applied to the satis- 
faction of your petitioner's said claim, but said W. O. DePauw Company, not- 
withstanding the premises, and with intent to hinder, delay and defraud 
your petitioner, has continuously permitted and suffered said assets to be 
concealed, and has wholly failed to assert any claim thereto, or to take any 
steps whatever looking to the application of said assets to the satisfaction of 
your petitioner's said claims, and still permits and suffers such assets to be 
so concealed." 
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Ta this petitiop a demnrrer; was ; flted, apa,,by the court below sustalned; 
and from tbe order siistainlfig' the* dêniurf ef thé flppeal is takéri. 

Tbe petitioner's contëntiiwWflaîé 1 set fokfc ;'"ïn the brief of its cotihsel as 
follows: "kBy vlrtue of the fiduciary relâtlbiishlp éxisting between Newlahd 
T. DePauw and' hls Company, the W. C. DePauw Company, the former was 
disquallfled from entérina loto a contract of tbe character of that of Novem- 
bër27, 1897.. * '"■ ' r '" ' 

"2. Ail profits (over $1OO,O0&Q0 reàlized by fteWland T. DePauw by virtue 
of tbe cbhtrâct of Novemb^r: 27, 1897, belon^ M eqùity to the W. 0.;p;e Pauw 
Company, and, as sueh, (jônstitute àssetg of the W. C. DePauw Cpmpany, 
which shouïd be applied to the payment et its debts, including thosè of the 
petltioner. 

"3. The W. C. DePauw Company had knowledge of the contact of Novem- 
bef 27, 1897, and of the profits which had been reàlized .Under, sueh contract, 
and ail its rlghts by virtue of sueh .contract; lia vlng knowledge bf the exist- 
ence of th> available assois bf 1 the vallée of $100,000.00, which assets. were 
unknown tp Its CreditorsV' 'tlfe, l W r . C. DePauw Company falled to disclose the 
existence ofsùch assets ortafo âny steps to apply sueh assets to the pàyment 
of its debts. 

"4. By so actmg and refusihg.to act, whéh, ùhder the circumstances it could 
hâve àcted, tfie W. C. DePauw Company pertnïtted its property and assets 
to be concealed within the tHÇmlng of Section" â of thé Bankrupt Act. 

"5. Sueh concealment is & Continueras act, ajad, permittlng sueh concealment 
Is, therefore, a cohtihuoiis act, of^ bankruptcy;. so long as the property con- 
tinues to be concealed and permission continues to be givea to conceal the 
same." 

Morris M. Townley, for appellant. 
Ferdinand Winter, f Or appellee. 

Before WOODS and GROSSCUP, Circuit Judges, and BTJNN, Dis- 
trict Judge. 

After the foregoing statement of the case, GROSSCUP, Circuit 
Judge, delivered the opinion of the court, as follows: 

The provisions of the bankrupt act governing this case are as fol- 
lows: 

Section 3, (a), "^.cts of bankruptcy by a person shall consist of his hav- 
ing (1) conveyed, transferred, concealed, or removed, or perrnitted to be con- 
cealed or removed, any part of his property withintent to hinder, delay, or 
defraud his ereditors, or any of them," and (b) "A pétition may be filed against 
a person who Is insolvent and, who bas committed an act of bankruptcy 
within four months after the, , commission pf sueh act. Sueh time shall not 
expire until foiir months after (1) the date of the recordjng or registering of 
the transfer or assignment when the act consists In having made a transfer 
of any of his property with latent to hinder, delay, or defraud his creditors 
or for the purpose of givïilg a préférence as hereinbefore provided, or a gên- 
erai assignment for the benefit of his creditors, if by law sueh recording or 
registering is required or perrnitted, or, lf it is not, from the date when the 
benefleiary takes notorious, exclusive, or coutinuous possession of the prop- 
erty unless the petitioning creditors hâve received actual notice of sueh trans- 
fer or assignment," and (c) "ft shall be a complète défense to any proceed- 
ings in bankruptcy instituted under the flrst subdivision of this section to 
allège and prove that the party proceeded against was not insolvent as de- 
fined in this Act at the time qf the filing the pétition against him, and if 
solvency at sueh date is proved bï the alleged bankrupt the proceedings shall 
be dismissed, and under said; subdivision one the burden of proving solvency, 
shall be on the alleged bankrupt," and Section ■ 1, (15) "A person shall be 
deemed insolvent within the provisions ofithis Act whenever the aggregate 
of his property, exclusive of any property which he may hâve conveyed, 
transferred, concealed, or removed, or perrnitted to be concealed or removed, 
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with Intent to defraud, hinder, or delay his credltors, shall not, at a fair 
valuation, be Bufficient In amount to pay hls debts." 

The case presented upon the pétition, at most, is that of an officer 
of a corporation buying up at a discount, under the guise of another 
person, outstanding judgments against the corporation, under which 
its propertj, under the same guise, is subsequently purchased at 
judicial sale. The insistence is that the property thus transferred 
from the corporation to the offending officer remains, in equity, the 
property of the corporation, subject only to a lien in favor of the 
purchaser (to be asserted, of course, in apt time,) for the actual 
amount paid out by him; and that the failure of the corporation to 
assert its right, or make known to the creditors the nature of the 
transaction under which the transfer was made, constituted in law 
a concealment of its property with intent to hinder and defraud 
creditors. 

It is clear that if the property transferred under the judicial sale 
is to be excluded from considération in balancing the assets and 
liabilities incident to the question of solvency, the corporation was, 
after such transfer, insolvent; for after the judicial sale nothing 
was left to balance against the petitioner's claim. The position of 
the appellant is that tins property, as an available asset, was, in 
efifect, concealed; that the concealment was the debtor's act, in- 
tended to diminish, by so much, the property open to seizure by 
creditors; and that, having thus hindered, delayed, and attempted 
to defraud his creditors, he can not, when the fraud is disclosed, 
plead that a restoration of the property to the estate would make it 
solvent, and thus preclude an application of the bankruptcy law at 
ail. The contention, in short, is that the bankrupt, having committed 
a fraud that makes him amenable to the law, can not ward off the 
hand of the law by showing that the extent of the fraud was such that, 
but for it, the estate would be solvent. The bankrupt law is, in this, 
as in its other provisions, intended to protect creditors; and was 
perhaps intended to lend a hand to those who, by its enforcement, 
will receive one hundred cents, as well as those who will receive 
but ninety-flve, in cases where, but for the enforcement of the law y 
there would be received less than full payment. This brings us, 
then, to the real question in this case: If the corporation is guilty 
of any act of bankruptcy, within what définition does the transaction 
fall. 

It is insisted by counsel for appellant that the transaction consti- 
tues, within the meaning of the bankruptcy law, a concealment 
of the corporation^ property with intent to hinder, etc. Counsel 
for appellee, on the contrary, contends that the transaction, if an act 
of bankruptcy at ail, falls within the words, "convey," or "transfer," 
as used in Section 3. The signiflcance of the différence is that, if 
the latter construction prevails the pétition was demurrable, for it 
shows that more than four months had elapsed after the conveyance 
or transfer, and before the filing of the pétition; while, if the former 
is maintained, and the concealment is deemed continuous until dis- 
covered March lst, 1900, there remains no question, based upon the 
tour months intervening. 
105 F.-59 
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It may, perhaps, wifh correctness, be said that the séparation of 
some tangible thing, money, or chose in action, ffbm tlie body of 
an ïrisolvent debtôr's estate, and its sécrétion from those who hâve 
a right to seize upon it for the payment of their debts, is, within the 
law, a conceâlment, and continues such as long as the sécrétion 
remâins. In such a cale, thé property open to creditors is dëcreased 
by just thè amount thus 1 seereted. It is, to ail intents and purposes, 
so far as the créditera are cbncerned, as if the property thus seereted 
had not been in existence. There is nothing to put the creditors 
upon notice; ; nothing that they ntay keèp within their vision — a 
tangible subject of inquiry, either as to its value or its ownership. It 
is, iii effëct, a concealéd withdrawal f rom possibility of seizure of 
just sb much of the debtôr's estate. 

But such is not the case under revifew. This case is as if the cor- 
poration had transferred to the Trust Company property worth two 
hundred thousand dollars; at a nominal considération of two hundred 
and fifty thousand dollars, but upon the» real considération of eighty 
thousand dollars. Thé quantum of property is not kept trader 
cover. There has been nd withdrawal. The res is not concealéd. 
It rématos ôpên and visible. The creditor may keep it in sight, and 
may take any ayailabïé ineans of seizihg it. It is only the actuàl con- 
sidération paid that iscohcealed. Fraudulent "transfers" are al- 
ways àccompanied by à conceâlment of some such character. It is 
what, in most cases, makes the "ttansfer" fraudulent. But it does 
not transpose the transaction frbm its proper place as a fraudulent 
"transfer" or "conveyance," to some other place in the classification 
of the law. 

We regard the transaction as more nearly falling within the défi- 
nition of "transfer" than that of "conceâlment," as thèse terms are 
used in the Bankrupt Àct. The judieial sale was open; was known 
to the petitioner; and the thing transferred was clearly defined. The 
petitioner had the same ôpportunity of, inquiry that other creditors 
hâve in cases where debtors attempt to fraudulently convey and 
transfer their property. To the extent that the Bankrupt Act covers 
such an offence, we are willing to go, but we hâve no warrant, we 
think, to stretch its provisions, in order 1 to meet what may seem like 
a hard case. 

There is no error in the order of the court below. 



UNITED STATES v. LEGG. 

(Circuit Court of Appeals, Second Circuit. January 8, 1901.) 

No. 55. 

1. Customb Duties— Entry of Goods— Timb. 

Rev. St. § 2785, providing that the owner of merchandise on board a 
vessel shall, within 15 days after report Of the master to the collecter of 
the district, make entry thereof In wrlting to the collector, does not pre- 
vent entry of the gooda before entry of the vessel. 

2. Samb— Effbct of Offer to Enteb. 

An importer being entitled to make the entry of the merçhandise re- 
quired of him by Eev. St. § 2785, when he presented himself to thé col- 
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lector, with hls papers and moneys for duties, and offered to make entry 
and pay the duties, entry will be considered to hâve been at that time, 
though the collector refused to receive or file the papers for the purpose 
of determining whether they are goods "previously imported" and "for 
which entry has been made" at the time Tariff Act 1897 went into effect, 
so as to be subject to the duties imposed, not by it, but by Tariff Act 1894. 

& Samb— Natobe op Entry. 

The written entry required of an importer by Eev. St. § 2785, and not 
the séries of aets necessary to the entering of the goods, is the "entry" 
referred to in Tariff Act 1897, § 33, providing that, after the act goes into 
effect, goods previously imported, for which no entry has been made, shall 
be subject to the duties imposed by it. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the circuit 
court, Southern district of New York, reversing a décision of the 
board of gênerai appraisers which afflrmed a décision of the collector 
of the port of New York touching the rate of duty to be paid by 
certain imported merchandise. 

Henry C. Platt, for the United States. 
Everit Brown, for appellee. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The only question presented is wheth- 
er the importation is subject to the duty imposed by the tariff act of 
1894, or to that imposed by the tariff act of 1897. The latter act 
provided that (except where otherwise specified) the new rates of 
duty should be levied, collected, and paid "on and after the passage 
of this act." Its final section (34), providing for the repeal of in- 
consistent législation, contained the usual provision that the same 
shall not affect any act done or any right accruing or accrued. The 
thirty-third section reads as follows, being in the form usual in such 
acts: 

"Sec. 33. That on and after the day when this act shall go Into effect ail 
goods, wares, and merchandise previously imported, for which no entry has 
been made, and ail goods, wares, and merchandise previously entered without 
payment of duty and under bond for warehousing, transportation, or any 
other purpose, for which no permit of delivery to the importer or his agent 
has been issued, shall be subjeeted to the duties imposed by this act and 
to no other duty, upon the entry or the withdrawal thereof," etc. 

Manifestly that part of the section beginning, "and ail goods," etc., 
"previously entered," deals only with goods entered for warehouse, 
and need not further be considered, since the importation at bar was 
entered for consumption. The facts, about which there is no dis- 
pute, are as follows: It is conceded that by the présidents signa- 
ture the new tariff act did not take effect until 4:06 p. m. on Sat- 
urday, July 24, 1897. The officiai and actual business hours of the 
custom house ended at 4 p. m. of that day. The goods in question 
were on the steamship La Touraine. She arrived in the port of New 
York prior ta 11:50 a. m. July 24th, and, in accordance with the 
usual practice, her arrivai was at that hour posted in the custom 
house. Thus advised of the arrivai of his goods, the importer, before 
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4 p. m. on that day, pjesented himseïf at the proper place, with al] 
the necessary papers, and with the money to pay the duties, and 
offered.to make a consumption entry for the merchandise and pay du- 
ties. The entry was refnséd by the collector on the ground that the 
vessel had not made entry" in accordancè with the law and régula- 
tions. On the following Monday the merchandise was entered for 
consumption, and dnties were assessed thereon under the new act. 

Section 2774, Eev. St. V. S., provides that within 24 hours after 
the arrivai of any vessel from a fofeign port the niaster shall repair 
to the office of the chief officer of customs and make report of the 
arrivai, and shall thereupon or thereafter file a manifest, etc. This 
court has held that section 33, above quoted, does not, by the use of 
the word "entry," refer to this "entry of the vessel." In re Gardi- 
ner, 4 0. C. A. 155, 53 Fed. 1013. Section 2785,' Eev. St. Û. S., reads 
as f ollows : 

"The ow:ner or consignée of any merchandise on board of any vessel, or, 
in case of nis ' absence or sickness, bis kndwri agent or factor in his name, 
shall, within fifteen days after the report of the master to the collector of the 
district for which such merchandise shall be destined, make entry thereof in 
writing with the collector, and shall in such entry specify the name of the 
vessel and of her master, in which, and the port or place from which such 
merchandise was importedj (the .particular marks, numbers, dénominations, and 
prime cost, including charges of each particular package or parcel whereof 
the entry shall consist, or, if in bulk, the quantity, quality and prime cost; in- 
cluding charges thereof, particularly specifying the speciës of money in 
which, tb,e invoices thereof are made ont Such entry shall be subscribed by 
the perspn making it, If the owner or consignée, in his own.name, or, if an- 
other përlon, in his name as agent or factor; for the owner or consignée. The 
persoh making such entry sball àlso produce "td the collector and naval officer, 
if any,: the original invoices of the merchandise, or other documents received 
in lieu thereof, or concerning the : same, in the same state 'm which they were 
received, with the bills of lading for the same; which invoices shall be signed 
by the persons in the offices of the collector and naval offlcer who hâve com- 
pared and examined them." 

# The goods were imported and became subject to duty when La 
Touraine arrived within the limits of the port. Arnold v. U. S., 9 
Crancn, 119, 3 L. Ed. 671. From that time the importer was debtor 
to the United States for the duties upon them. What, then, was the 
resuit of his effort to hâve them entered and to pay his debt? The 
board of gênerai appraiser s reached the conclusion that in view of 
the provision of section 27815 that the owner or consignée shall, with- 
in 15 days after the report of the master, make entry, etc., the vessel 
must flrst be entered according to law; and, secondly, after such 
entry of the vessel according to law, then, and then only, can the im- 
porter make- entry of his merchandise. Or, in other words, "entry of 
the vessel at the eustom house is a condition précèdent to ail cus- 
toms proceedihgs by consignées of hër cargo." The treasury depart- 
ment seems to hâve construed this clause of section 2785 sometimes 
in one way, sometimes in another. Synopsis 12,089, Nov. 28, 1891; 
Synopsis 12,419, Feb. 29, 1892. But în view of the décision of the 
suprême coùrï in Davies v. Miller, 130 U. S. 284, 9 Sup. Ct. 560, 32 
L. Ed. 932, there seems to be nô doubt that the truê construction 
imports the fixation of a date after which the importer may not make 
his entry, but not the fixation of the date before which he may not do 
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so. In that case the statute provided that the importer should give 
notice of dissatisfaction "within ten days after the ascertainment and 
liquidation of the duties." The court held that this must be con- 
strued "to fix only the terminus ad quem, the limit beyond which 
the notice shall not be given, and not to fix the final ascertainment 
and liquidation of the duties as the terminus a quo, or the first 
point of time at which the notice may be given." The only point 
in the case is whether the act of the importer in presenting himself 
with his papers and money for duties, and offering to make his 
entry and to pay his debt to the government, which arose by the 
mère fact of importation, put his goods in the category of those 
"previously imported" "for which entry has been made." If the 
importer was, under the statutes, entitled to make the entry re- 
quired from him by section 2785 when he so presented himself, and 
to pay his debt for duties, — and the opinion last cited seems clearly 
to indicate that he was, — the collecter could not deprive him of his 
right to do ail section 2785 required of him by any arbitrary re- 
fusai to receive or file his papers. Campbell v. TJ. S., 107 U. S. 
407, 2 Sup. Ct. 759, 27 L. Ed. 592. Having himself done ail that 
the law required of him, ail rights secured by such compliance with 
statutory requirements are saved by the clause of section 34 referred 
to at the outset of this opinion. The case may be treated, then, 
as if the collector had received the documents presented by the im- 
porter prior to 4 p. m. on July 24th. 

The only remaining question is whether this written entry by the 
importer under section 2785 is the "entry" referred to in section 33 of 
the act of 1897. "The term 'entry,' in the acts of congress, is used 
in two sensés. In many of the acts it refers to the bill of entry, — 
the paper or déclaration which the merchant or importer in the first 
instance hands to the entry clerk. In other statutes it is used to 
dénote, not a document, but a transaction, — a séries of acts which 
are necessary to the end to be accomplished, viz. the entering of 
the goods." Hoffman, J., in U. S. v. Cargo of Sugar, 3 Sawy. 46, 
Fed. Cas. No. 14,722. That case was a prosecution under a statute 
providing a penalty "if any owner or consignée of goods shall know- 
ingly make or attempt to make an entry thereof by means of any 
false invoice or false certificate * * * or of any other false 
or fraudulent practice or appliance whatsoever." Manifestly, the 
word "entry," in such statute, referred to the entire transaction of 
passing the goods through the custom house. To the same erïect 
is U. S. v. Baker, 5 Ben. 251, Fed. Cas. No. 14,500. But the word 
is most frequently used in the statutes (e. g. Rev. St. U. S. §§ 2786- 
2788, 2790, 2794, 2799, 2800, 2802, 2869, 2900), as it is in the prac- 
tice of the custom house and in common speech, as referring to the 
particular documents which the statutes in pari materia require, 
and which they designate as "entries." We see no reason, and are 
referred to no authority, for holding that the word is used in this 
section (33) with any other meaning than its usual one. Indeed, 
the form of phrase used, "goods * * * for which no entry has 
been made," seems to import a référence to the entry which the 
importer is required to make. Similar phraseology, using the prep- 
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osition "for," will be fourni in section 2802, manifestly referring 
to the importera written entry. The décision of the circuit court 
is afïïrmed 



TJNITED STATES v. PINNEY, CASSE & LACKEY. CO. 

(Circuit Court of Appeals, Second Circuit December 6, 1900.) 

No. 22. 

C0STOM8 Duties— Classification— Cotton Cm>th, Fiixed. 

The terni "fllled," as used in paragraph 311 of the tariff act of 1897, 
flxing the duty on "cotton cloth, fllled or coated," which is a manufac- 
turing, rather than a commercial, term, is not conflned in its meaning to 
such goods as hâve been weightéd with a foreign substance — usually an 
inorganie material — to give them a factitious solidity, in which sensé it 
was formerly used in England, but the filling may be starch alone. But, 
whatever substance is used, to constitute "cotton cloth, fllled," within the 
meaning of that section, such quantity must be used as to substantially 
close the interstices in the cloth, and make a plain surface, and the samples 
of imported "Scotch Hollands," or "King's Hollands," used for window 
shades, stiffened with 20 per cent, in weight of starch, but which does 
not substantially close the interstices, are not dutiable under such para- 
graph, but under paragraphs 304-309, being the countable cotton clauses. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

D. Frank Lloyd, Asst. U. S. Dist. Atty. 
W. Wickham Smith, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal from the décision of 
the circuit court of the United States for the Southern district of 
New York, which reversed the décision of the board of United States 
gênerai appraisers, which had sustained the action of the collecter. 
99 Fed. 720. The goods in controversy are known as "Scotch Hol- 
lands," or "John King & Son's Hollands," which are made and used 
for window shades in houses, and are manufactured or prepared from 
cotton cloth which had been woven in the ordinary way. Prior to 
the tariff act of 1897, this class of goods had been classifled for tariff 
purposes as cotton cloth, bleached or colored, under the clauses of 
the tariff acts known as "countable clauses," and which, in the act of 
1897, are contained in paragraphs 304 to 309, and which provide a 
rate of duty according to the number of threads to the square inch 
and the weight and value per square yard. Paragraph 311 of the 
act of 1897 contained a new provision, which was "cotton cloth, fllled 
or coated, three cents per square yard and twenty per centum ad 
valorem." Against the protest of the importera, the collector classi- 
fled the goods in question under this paragraph as fllled cotton cloth, 
and his décision was sustained by the majority of the board of gên- 
erai appraisers. The point in controversy is whether the importa- 
tions in question, which are the product of John King & Son's well- 
known factory in Scotland, seven-eighths of their goods coming to 
the United States, are fllled cotton or merely starched cotton. It is 
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to be premised that the term "filled" is not, strictly speaking, a com- 
mercial term; that is to say, no goods are ever bought or sold or in- 
quired about as filled goods. The term is a technical one, used by 
the manufacturers, and relates to the process of manufacture, and 
therefore is also employed, to a certain extent, by the commission 
merchant, or by the importer, who is naturally familiar with the 
method of manufacture by which the goods which he sells are pre- 
sented to the public. To a limited extent it is a term used in com- 
merce, but its meaning dépends upon its signification among the 
manufacturers to whose business it relates. Formerly, in England, 
the term "filled cotton goods" was synonymous with "weighted 
goods," and meant that the interstices of the fabric were loaded or 
weighted with foreign substances, among which inorganic substan- 
ces, like china clay, chalk, or Glauber's salts were used; and that, 
although starch was used, some other material, like clay, or per- 
haps glue or glucose, must be used also. This weighting was for the 
purpose of giving to the goods "a factitious solidity," and thus of 
deceiving the inconsiderate purchaser. The following extracts from 
Depierre on "The Finishing of Cotton Goods" illustrate the method 
and the substances which were used in this class of filling: 

"Afterwards corne the filled or weighted finishings, where considérable 
quantities of earthy matters are incorporated, either on one side or both 
sides of the fabric, by means of the back-starching machine, or the ordinary 
and friction starch mangles." 

"The principal qualities that a body destined to give weight in finishing 
rnust possess are a fine white colour, in a tenuous powder, of a nioderate priée, 
insoluble in water, and in the ordinary agents used in finishing it must not 
be influenced by the émanations generally f ound in air, nor must it be poison- 
ous. The bodies possessing thèse qualities are china clay, whiting, or chalk, 
gypsum, talc, steatite, and kaolin. Thèse substances are those roost generally 
employed." 

The interstices of cotton cloth are also necessarily filled in order 
to finish or prépare the goods for the purposes for which they are 
designed, and, when thus filled, the completed goods contain no élé- 
ment of déception. 

The protesting importer insists that filling cotton goods, what- 
ever may be the object of the process, necessarily consists in the use, 
with or without starch, of some one of the inorganic materials which 
hâve been or can be named, or of glue; that filling, in the proper 
sensé of the term, by the use of starch alone, is either impracticable, 
or is not within the meaning of the term ; and that the use of starch 
alone is simply for the purpose of starching or stiffening the fiber of 
the goods. The importer's définition of filling is satisfied if the 
goods contain in addition to starch an appréciable quantity of inor- 
ganic material. It is a conceded fact in this case that, so far as an 
introduction of foreign substances, other than coloring matter, into 
the interstices of the cloth is concerned, starch only was used, which 
constituted about 20 per cent, of the weight of the completed fabric. 
The ordinary process used in the manufacture of window shades, 
called "beetling," was also used, which consists "in pounding the 
cloth in order to give a moire or polished finish thereto, and the ef- 
fect of which is to flatten the threads, or to bring them closer to- 
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gether," The theory of the goveroment is that at the. date of the act 
of Î897, and for many years prior thereto, in this country, the inter- 
stices of cotton goods which were finished for a great variety of pur- 
poses, of which window shades, vellums, book cloths, trunk linings, 
shoe linings, and cheap shirtings are examples, were filled with 
starch only, and that filling the interstices by starch alone for many 
of the various, purposes for which cotton goods are manufactured 
was and had been a well-undepstood process of inanufacture, and 
that the interstices pf the goods in question were filled. The testi- 
mony upon the questions of fact between thé parties cornes from an 
exceptionally intelligeit and experienced class of witnesses, who are 
about equally divided nurnerically. Upon the point maintained by 
the protesting importera, — that filling the interstices of cotton cloth 
with starch alone cannot be done, and was not èômmonly practiced 
in this country in and before 1897, the importera must fail, because 
it is a fact that in this country cotton goods in the process of man- 
ufacture into window shades hâve been for many years, by well- 
known and extensive manufacturera, filled with starch alone. The 
process was for the purpose of making a plain surface, and thereby 
an acceptable window shade. In like manner the interstices of cot- 
ton cloth for bookbinders' purposes and for tracing cloths are closed 
with starch alone, so as to put the cloth into prpper condition. An 
alleged difflculty with the case of the government consista in the fact 
that the boundary Iine between starching and filling cannot be clear- 
ly deflned. Starching consists in the use of a solution, and in many 
cases a weak solution, of starch, which is incorporated into the 
fiber of the threads to give stiffness or body to the cloth ; while 
filling is the substantial closing of the interstices, and thus the créa- 
tion of a permanent plain surface. This is done by running the 
cloth, which has been placed in a shallow box filled with the proper 
solution of starch, through a séries of rolls, whereby the starch or 
filling matter is squeezed into the mesh or pores of the cloth. The 
practical difflculty in defining the line of demarkation between the 
two processes arises from the business System of finishing cotton 
goods. The manufacturer of the cotton cloth sends his brown cloth 
to a bleaching, dyeing, and finishing company with directions to 
finish in a certain way, — perhaps in accordance with a sample,— or to 
fill and finish for a certain purpose. The tenn "filling" has thus 
corne to be an elastic term, and in "business directions is often used 
loosely, and instructs the finisher to fill the particular goods so far 
as needful for the particular purpose for which they are to be used, 
or to fill in accordance with the style of cloth which is to be filled. 
Thus, a window shade demands a more complète and uniform plain 
surface, With pin holes substantially closed, than do linings for 
trunks or satchels. Nevertheless, the term means, when used with 
précision, the substantial closing of the interstices of cloth, which 
is the intended resuit ; and this meaning of the term and intent of 
the process is recognized by some of the manufacturers of large ex- 
périence who are witnesses for the United States. As thus defined, 
there is no real difflculty in ascerfaining, either for purposes of the 
tariff or for any other purpose, when a window shade is filled. That 
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inspection or examïnation by nnaided eyesight, to which persons of 
ordinary powers of observation are accustomed, will enable either 
the purchaser or the appraiser to know whether or not the interstices 
of a pièce of cotton cloth hâve been substantially closed; and, so far 
as window shades are concerned, the opportunities for the compar- 
ison of a pièce of imported goods with samples in which the aper- 
tures hâve been actually closed are very abundant. An inspection 
of the samples of the imported goods which are in évidence plainly 
shows that they hâve not been fllled. Filling has been partially ef- 
fected, but they hâve not been fllled in any proper meaning of the 
word, and this conclusion is confirmed by the opinion of at least two 
of the manufacturera who were called by the government, one of 
whom says, "The interstices are not fllled up entirely." Another 
says that the interstices hâve been closed "in a measure," and that 
thèse goods were not properly finished. Another says that the sam- 
ples are the least fllled, and are two of the poorest pièces of King's 
Hollands which he ever saw. A manufacturer and commission mer- 
chant of expérience, who was called by the importera, truly says in 
regard to the goods in question, "The pin holes or interstices are 
somewhat closed." The witnesses for the government who speak of 
thèse goods as "filled" use the word in the elastic sensé of which 
we hâve spoken, and do not mean either that they are absolutely or 
substantially closed. As a matter of course, the resuit which we 
hâve reached does not imply that none of the Scotch Hollands of 
John King & Son are filled goods. The question whether the partic- 
ular importations were a fair sample of the manufacturera' uniform 
product was not in issue. We concur with the circuit court in the 
opinion that the importations in question were not filled in fact, and 
are also of opinion that they were not filled in accordance with any 
définition of the term which is not admittedly inexact. The décision 
of the circuit court is affirmed. 



STERN et al. v. TJNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 8, 1001.) 

No. 44. 

CUSTOMS DtTTIES — DECOR\TED GlASS ARTICLES. 

Tariff Act 1897, par. 100, Imposing a 60% ad valorem duty on "vessels 
of glass, * * * decorated, * * * and any articles of which such 
glass is the component material of chief value, and porcelain, opal and 
other blown glassware, ail of the foregoing filled or unfilled," covers deco- 
rated articles of glass not susceptible of being filled, as is apparent from 
inspection of Tariff Act 1890, pars. 106, 110, 111, and Tariff Act 1894, pars. 
89, 90, of which said paragraph 100 is a consolidation. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the circuit court, 
Southern district of New York, affirming a décision of the board of gênerai 
appraisers, which sustained the action of the collecter of the port of New 
York in assessing duty on certain imported goods, consisting of lamps, globes, 
Iamp shades, chimneys, and candelabra, ail of which were made of glass, 
and decorated in sonie way. 
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•:,jW. JOçWwa Smith, for appelants. 
»; ÎVaûfe Paya, for the tJnfted States. ., .,,'■'.""'." 
Before WAELACE, LA.COMKE, and SHIPMÂN, Circuit Judges. 

LACOMB^ Circuit Judge. The importation was under the tariff 
act of July 24, 1897. The relevant paragraphs are: 

"Paragraph 100, Glass bottles, decanters, or other vessels of glass, eut, en- 
graved, painted, , colored, stained, silvered, gilded,- etched, frosted, printed in 
any manner or otherwise ornamented, decorated, or ground (except such grind- 
ing as Is necessary for flttlng stoppera) and any articles of which such glass 1s 
the component materlal of chlef value, and porcélaln, opal and other blown 
glassware; ftll Of the foregoing, fllled or unfllled and whether thelr contents 
be dutlable or free, slxty per centum ad valorem." 

"Par. 112. Stalned or painted glass Windows, or parts thereof, and ail mir- 
rors, not exceedlng in slze one hundred and forty-f our square inches, with or 
without trames or cases, and ail glass or manufactures of glass or paste or of 
which glass or paste is the component materlal of chief value, not especially 
provided for In this act, forty-flve per centum ad valorem," 

Thé articles in question are manufactures of glass, and it is con- 
ceded that they are dutiable uhder paragraph 112, unless they are 
within thé enumeration of paragraph 100, for no other paragraph 
covers them. Moreover, it is manifest that, being articles of glass 
decorated, they are coVered bythe words, "vessels of glass, * » * 
decorated," in paragraph 100, unless the rules of statutory construc- 
tion require us to giveto thèse words a more restricted meaning. It 
is contended by the appellant that they should be thus restricted be- 
cause of the last clause of the paragraph: "Ail the foregoing, fllled 
or unfilledj, and whether their contents be dutiable or free." In the 
ordinary use of language, thé employment of such a phrase would 
seém to import thé idea that "the foregoing" were articles which 
were susceptible of bèihg fllled, just as in Dinglested v. U. S., 33 C. 
O. A. â95, 91 Fed. 112, 62 U. 8. App, 306, this court held that the 
phrase, "if decorated 40#, if not decorated 30$," apparently indicated 
that congress had in mind "articles susceptible of décoration." But, 
while such an argument may lend support to some particular theory 
of construction, it is not, of course, controlling. Words are not 
always used in tariff acts with grammatical or scientific accuracy, 
and the most persuasive argument as to the intent of congress, 
when such intent is not entirely clear upon a mère reading of the 
statute, will be found in an examination of the history of the words 
employed, and a comparison with earlier acts in pari materia. 
, In the tariff act of 1890 will be found thèse paragraphe: 

' "Par. 106. Ail articles of glass, eut, engraved, painted, colored, printed, 
stained^ ftecorated, silvered, or gllded, not including plate glass silvered, or 
looking-glass plates, sixty per centum ad valorem." 

"Par. 110. Porcélaln or opal glassware, slxty per centum ad valorem. 

"Par. 111. Ail eut, engraved, painted or otherwise decorated glass bottles, 
decanters, or other vessels of glass shall, if fllled, pay duty in addition to any 
duty chargeable on the contents, as if not fllled, unless otherwise speciaïly pro- 
vided for In this act." 

Under this act it is apparent that articles of glass, whether sus- 
ceptible of being fllled or not, are provided for in paragraph 106, 
the provision that the fact of being fllled shall be immaterial on the 
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question of payment of duty being found in another paragraph 
(paragraph 111). 

The draftsman of the next tariff act (1894) undertook to consoli- 
date provisions of the three sections of the earlier act into two, with 
this resuit: 

"Par. 89. AU articles of glass eut, engraved, painted, colored, printed, 
stained, decorated, silvered or gilded not including plate glass silvered, or 
looking-glass plates, forty per centum ad valorem. 

"Par. 90. Ail glass bottles, decanters, or other vessels or articles of glass, 
when eut, engraved, painted, colored, printed, stained, etched or otherwise 
omamented or decorated, except such as hâve ground necks and stoppers only, 
not specially provided for in this act, including porcelain or opal glassware, 
forty per centum ad valorem: provided, that if such articles shall be lmported 
fllled, the same shall pay duty, in addition to any duty chargeable upon the 
contents as if not fllled, unless otherwise specially provided for in this act." 

It will be perceived that while the gênerai paragraph covering "ail 
articles of glass eut, engraved," etc., remains the same, except for 
réduction of duty, those articles winch are bottles, decanters, or 
other vessels, eut, engraved, etc., are provided for in a paragraph 
by themselves at a like rate of duty, in which paragraph is included 
the provision for payment of duty when fllled. Moreover, "porcelain 
or opal glassware," which in the former act had a paragraph for 
itself, is included in the one providing for the bottles, decanters, 
etc. There seems to be no sound reason for holding that the words, 
"porcelain or opal glassware," hâve any narrower meaning in their 
new position. They cover such glassware, whether it be in shapes 
susceptible of being fllled or not. We therefore in this tariff act of 
1894 hâve the provision as to payment of duty, if the articles be 
imported fllled, included in a paragraph which lays duty upon ar- 
ticles which may be susceptible of being fllled, and also upon articles 
(the porcelain or opal glassware) which may not be susceptible of 
being put into such condition. 

The draftsman of the act of 1897 undertook still further to con- 
solidate the paragraphs. In the place of paragraphs 89 and 90 of 
che act of 1894, he substituted paragraph 100 of the act of 1897. 
Tt enumerates additional forms of ornamentation (frosting and grind- 
ing), provides for articles of which glass is component of chief value, 
and adds "other blown glassware" to the porcelain and opal. Ex- 
cept for thèse changes, it is an amalgamation of the two separate 
paragraphs of the act of 1894,— a reverter to the arrangement of 
the act of 1890, wherein "articles of glass" generally, and "glass 
bottles, decanters," etc., had the rate of duty they should pay pre- 
scribed in a single paragraph. No trace of the gênerai paragraph, 
"ail articles of glass, eut, engraved," etc., which is found in para- 
graph 89 of 1894, in paragraph 106 of 1890, in paragraph 135 of 1883, 
and in schedule "b," § 2504, Rev. St. U. S. (to go no further back), 
will be found elsewhere in the act of 1897 than in paragraph 100, 
and in paragraph 100 will be found ail its provisions. That the old 
paragraphs 89 and 90 hâve been condensed into the new paragraph 
100 is a self-evident proposition upon inspection of the text. Under 
thèse circumstances, to bold that the resuit of the condensation 
bas been to cast away ail provisions as to "articles of glass, eut, en- 
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graved," etc., which are not containers, because the new paragraph 
includes a provision that duty shall be paid "filled or unfllled," wobl& 
be a strained construction. And we are referred to no authority 
persuasive to any sucli conclusion. The décision of the circuit court 
ia affirmed. 



WOOLFE v. UNITED STATES. 
(Circuit Court of Àppeals, Second Circuit. January 8, 1001J , 
No. 40. 

CUBTOHS DUTIBS— SCHIKDAM SCHNAPPS. 

Wolfe's Aromatic Schledam Schnapps Is dùtiable under the tariff act of 
March 8, 1883, par. 99, as a proprietary préparation. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Edward Hartley, for appellant. 
Chas. D. Baker, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. In 1890 the appellant, under the name 
of Udolpho Wolfe's Sons & Co., imported into the port of New York 
certain "Wolfe's Aromatic Schiedam Schnapps." The collector as- 
sessed the duty upon the merchandise under paragraph 311 of the 
act of March 3, 1883, which reads as follows: 

"Brandy and other spirits manufactured or distllled from grain or other 
materials and not speclally enumerated or provided for in this act, two dollars 
per proof gallon." ' 

The appellant protested agaïnst this classification upon the ground 
that the goods were dùtiable as a proprietary préparation under para- 
graph 99 of the same act, which is as follows: 

"Proprietary préparations, tp wit: ail cosmetics, pills, powders, trochées, or 
lozenges, sirups, eordials, bitters, anodynes, tonics, plasters, liniments, salves, 
ointments, pastes, drops, waters, essences, spirits, oils or préparations or com- 
positions recommended to the public as proprietary articles, or prepared accord- 
ing to some private formula as remédies or spécifies for any diseases or affec- 
tions whatever, affecting the human or animal body." 

The board of gênerai ; appraisers held the goods dùtiable under para- 
graph 313 of the same act, wbich was as follows: 

"Cordials, Honora (liqueurs), arrack, absinthe, kirchwasser, ratafia and other 
simllar spirituous beverages or bitters, cdntaining spirits, etc., and not spe- 
cially enumerated or provided for in this act, two dollars per proof gallon." 

The circuit court, upon review of the décision of the board of gên- 
erai appraisers, held the article dùtiable under paragraph 312 of the 
same act, which reads as follows: 

"On ail eolnpbunds, or préparations of which distllled spirits are a component 
part of chief vaine, not speclally enumerated or provided for in this act, two 
dollars per proof gallon." 

The article has long been imported into this country under the 
same name, in the same form of bottle, surrounded by labels and 
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recommendations, wrapped in pasteboard boxes, and styled, "Wolfe's 
Aromatic Schiedam Schnapps, a superlative tonic, diuretic, anti-dys- 
peptic, and invigorating cordial." The record does not disclose how 
long it has been imported under this name, but under the internai 
revenue act of July 1, 1862, the bottles were uniformjy stamped 
as proprietary articles, as they also hâve been under the existing war 
revenue act of 1898. The article is sold in this country by the flrm 
of Udolpho Wolfe's Sons & Co., mainly to wholesale druggists and 
dealers in patent medicines, is also sold to wholesale grocers, and 
has a distinctive réputation as a diuretic and tonic, as well as for 
purity of préparation. It is composed of gin, reduced in proof, sweet- 
ened and flavored. The act of 1883 omitted the words "medicines" 
and "médicinal" where they occurred in the corresponding section 
2504 of the Revised Statutes and substituted for "medicines" the 
word "préparations" in one place, and "articles" in another. The 
suprême court, in Ferguson v. Arthur, 117 TJ. S. 482, 6 Sup. Ot. 861, 
29 L. Ed. 979, examined the question of proprietary medicines, with 
référence to the proper classification of "Henry's Calcined Magne- 
sia," a superior article of calcined magnesia, long known and long 
subjected to internai revenue stamps in England and in this country 
as a proprietary article. Many of the suggestions which led the 
court, speaking by Justice Blatchford, to regard it as a proprietary 
medicine, are applicable to the proprietary article now under con- 
sidération. The length of time during which Wolfe's Schnapps has 
had a peculiar réputation and distinctive character in this country, 
and during which it has been presented by the manufacturer as an 
article in which he had a proprietary right, is of importance in the 
décision of the case. 

The décision of the circuit court is reversed 



BRYANT v. UNITED STATES. 

(Circuit Court of Appeals, Pifth Circuit. January 8, 1901.) 

No. 9é7. 

PCBLIC L.AND8— CUTTING TltEES. 

Eev. St. § 2461, prohibiting the cutting or removing of oak trees or 
other timber from the public lands of the United States, with intent to 
export, dispose of, use, or employ the trees or timber for any purpose 
except for the use of the navy, is not violated by boxing pine trees on 
the public lands for the purpose of the manufacture of turpentine, since 
it is not a cutting of the trees, within the meaning of the statute. 

In Error to the Circuit Court of the United States for the Northern 
District of Florida. 

Blount & Blount and C. H. Laney, for plaintiff in error. 
W. W. Howe and John Eagan, for défendant in error. 

Before PAKDEE, McOORMICK, and SHELBY, Circuit Judges. 

McCOEMICK, Circuit Judge. The distinguished counsel who ap- 
peared for the défendant in error in the opening paragraphs of bis 
brief concisely and correctly states this case, as follows: 
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"Under asslgnments of errors in record, and set ont and dlscussed in brief 
for plaintiff in error in this case, the question is squarely presented to the 
court as to whether çuttlng and boxing pine trees on public lands of the 
United States for turpehtine pufposes is a criminal offense, within the mean- 
ing of section 248i of the Revised Statutes of the United States. The infor- 
mation flled in this case, and ùpon which the défendant was convicted, is 
based on the las) clause of this said section 2461, which is as foliows, to wit: 
'Or if any person shall eut, or cause or procure to be eut, or aid, or assist, 
or be employed in cutting any live oak or red cedar trees, or other timber 
on, or shall remove, or cause or procure to be removed, or aid, or assist, or 
be employed in removing any lire oak or, red cedar trees or other timber, 
from any other lands of the United States, acquired, or hereafter to be ac- 
quired, with intent to export, dispose of, use, or employ the same in any man- 
ner whatsoevér, other than for the use of the navy of the United States; 
every such persc-n shall pay a fine not less than triple the value of the trees 
or timber so eût, destroyed, or removed, and shall be imprisoned not exceed- 
ing twelve months.' " 

This question has not been passed upon by the suprême court, or 
by any of the circuit courts of a^pèals, so far as we know. The only 
case reported to which we hâve been referred, or with which we 
are acquainted, in which the question hère presented arose, is the 
case of U. S. v. Leatherberry 0. C.) 27 Fed. 606, in which the learned 
judge of the district court used the following language: 

"The object anfl parpose of the statute [section 2461] is to protect the 
public timber. This purpose would, in a great measure, be defeated, should 
the view of defendant's counsel prevail. The language of the statute is, 
'eut, or procure to be eut, or aid or assist or be employed in cutting,' etc., 
'with intent to export, dispose of, use, or employ the same in any manner 
whatsoevér other than for the use of the navy of the United States.' Cer- 
tainly cutting the timber in order to extract its gom and sap for one's private 
use is cutting it with intent to use and employ it in a manner other than for 
the navy of the United States." 

Under our judiciary system as it was then constituted, this case 
was taken to the circuit court by a writ of error, and the judgment 
of the district court was reversed. Leatherbury v. U. S., 32 Fed. 
780. The circuit court which pronounced this judgment of reversai 
was held by the circuit judge (now senior circuit judge of this circuit) 
sitting alone. In the opinion which he delivered he used the fol- 
lowing language: 

"It is very difflcult to make out. that the boxing of a pine trëe for turpen- 
tine, which is well understood m turpentine districts to mean cutting into a 
tree, more or less dèep, in such a way as to cause the resin or gum of the 
tree to run and gather in the basin formed at the bottom of the eut, is a 
cutting of the tree in the sensé in Which the word 'eut' is used in the statute, 
where it evidently meana to sever or fell. And if this should be satisfac- 
torily answered, and it be shown that the cutting of the statute includes 
any cutting, however sllght, thèn it seems that the requisite intent, to con- 
istitute an offense, is wholly lacklng. It is not even plausible to argue that 
an intent to procure turpentjne from a tree is an intent to dispose of the 
timber. It is not necessary to çonsider whether, under the statute referred 
to, the value of the resin obtained from a pine tree, delivered at a distillery, 
is a proper circumstance to he considered in determining the value of the 
tree." 

It will be coheeded that, â's a précèdent, the décision of the appel- 
late court, though that court consîsted, at the tïme the décision was 
rendered, of a single judge, is entitled to the greater weight. A care- 
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fui examination of the whole of each of the opinions-^the one by the 
district judge sitting in the district court, and the other by the cir- 
cuit judge sitting in the circuit court — satisfles us that the weight of 
the reasoning, also, is with the opinion of the circuit court. 

The provision of the section immediately preceding section 2461, 
the last clause of which this case requires us to construe, authorizes 
the président of the United States to "employ so much of the land 
and naval forces of the United States as may be necessary effectually 
to prevent the felling, cutting down, or other destruction of the 
timber of the United States in Florida, and to prevent the transporta- 
tion or the carrying away any such timber as may be already felled 
or eut down." The act of March 2, 1831, contains the provisions 
which appear in section 2461, in which the words "eut, or cause or 
procure to be eut, or aid, or assist, or be employed in cutting," etc., 
are used. In the next f ollowing section this language appears : "If 
the master, owner or consignée of any vessel shall knowingly take 
on board any timber eut on lands," etc. A part of the penalty de- 
nounced for violating the provisions of section 2461 is a fine not less 
than triple the value of the trees or timber so eut, destroyed, or re- 
moved. In the opinion in Leatherbury v. U. S., supra, Judge 
Pardee called attention to the fact that section 2461, Rev. St., was 
originally the first section of an act approved March 2, 1831, entitled 
"An act to provide for the punishment of offenses committed in 
cutting, destroying, or removing live-oak and other timber or trees 
reserved for naval purposes." Some of the approved définitions of 
the word "timber" are "the body, stem, or trunk of a tree"; and 
others, much used in the western part of the United States, "woods 
or forest; wooded land." As used in botany, the word "tree" means 
any perennial woody plant of considérable size, usually over 20 feet 
high, and growing with a single trunk. When used with référence 
to the appropriating of the plant products of land, the word "eut" 
is deflned to mean to sever and cause to fall for the purpose of gath- 
ering; to hew; to mow or reap. "Send me also cedar trees, fir 
trees, and algum trees, out of Lebanon; for I know that thy serv- 
ants can skill to eut timber in Lebanon." 2 Chron. ii. 8. We note 
that in the affldavit which supports the information in this case 
the acting spécial agent of the gênerai land office, in preferring his 
seven several charges against the défendant, shows that the défend- 
ant did "unlawfully eut, and cause and procure to be eut, from the 
f ollowing described public lands of the United States" ; and the lan- 
guage of each of the seven several counts in the information likewise 
charges that the défendant did "unlawfully eut, and cause and pro- 
cure to be eut, from the following described public lands of the 
United States." While it is true that pénal statutes should be 
strictly construed, it is undoubtedly the duty of the courts to look 
to the mischief intended to be prevented, and to take into considéra- 
tion the character of the remedy proposed to be applied, in doing 
which the mère letter must yield to the manifest spirit, and give 
to the provisions that measure of restriction or expansion which a 
sound, reasonable reading of the whole requires of each particular. 
It is conceded that the purpose of the act in question is to protect 



944 105 FEDERAI, REPORTER. 

the public landg. TaÉing à cûmprehensive view of the various pro- 
visions to which we hâve alluded, anâ bearing iti mind the défini- 
tions we hâve suggested as applicable tb the terdis tised in the stat- 
ute, the législative intent seems to hâve been to secure that protec- 
tion by preventïnj; the unauthorizèd cutting down, removal, or de- 
stroying of the tituber trees growing thèreon, and the unauthorizèd 
removing and dëstroyin'g of such timber trees as had been already 
felled or eut down, or as might be fèlled or eut down from time to 
thne; and it is hot at ail apparent to us that it was the intent of 
the législature tb make the "cutting and boxing of pine trees on 
public lands of the United States for turpéntine purposes" a criminal 
offense. We think it is not a màtter of commun knowledge that 
such cutting and boxing of pine trees destroy the value of the trees 
as timber, or that it hâs a tendency éven to retard the growth of 
the trees. It is, however, we think a'mattëf of common knowledge, 
of which we may take notice, that on March 2, 1831, and long be- 
fore that date, the "turpéntine business" was an industry most 
prévalent in ail the parts pf the country where there were pine-grow- 
ing public lands; and, if it had beèn the intention to protect thèse 
public lands from the ravages of that business, it would hâve been 
easy tô make that intention clear by the use bf appropriate words. 
We are therefore constrained to holà that the cutting and boxing 
of pihe trees on public lands of the United States for turpéntine pur- 
poses is not a criminal offense, within the meaning of section 2461 
of thé Bevised Statutes of the United States. As the record shows 
that on the trial in the court below the court, of its own motion, 
gave the f ollowing instruction to Jhe jury, to wit : "If you find 
that the défendants, within threé yfeaïs before thé filing of the in- 
formation, boxed, or procured to be bbxed, trees on the land men- 
tioned in thé indictment, for the purpose of usiug or disposing of 
the tufpehtine taken thèfefrom, yoù will find thenqi guilty," — which 
instruction was dùly excepted to, and ïs hère assigned as error, it 
f ollows that the judgméht of the circuit court is reversed, and the 
case is remahded, with the direction tb award the défendant a new 
trial. 



UNÏTEÏ) STATES v. MILLER. 

(District Court, D. Nevqda. January 11, 1901.) 

Nos. 952, 953. 

Indiàns— ïntoxioating Liçuôrs. 

IndianS <who, living In their tribal relations, are', under the laws and 
treaties, wards of the govemment, aie 'aecéssarily under the charge bf 
"an Indian superintendent or ageat," though ofï the réservation at the 
time liquor is glven them, within Rev. St. § 2139, as amended Juiy 23, 
1892 (27 Stat. 260), and January 30, 1897 (29 Stat. 506), inhibitlng the 
giving of intoxicating liquors "to afly îndlan, a Wàrd of the govemment 
under charge! of any Indian superintendènt or agent" 

Bamr —Intent. 

The question of wrongful intent ia furnishing intoxicating liquors to 
Indians is immaterial under the statut» declaring that any person who 
shall furnlsh it to them shali be punished. 



UNITED STATES V. MILLES. 945 

8. SaMB— LlABTLITY OF INDIAK. 

An Indian is within the statute decreeing that any person who ehall 
furnish intoxicating liquors to Indians sball be punisheâ. 

Sardis Summerfield, U. S. Atty. 
J. Poujade, for défendant. 

HAWLEY, District Judge (orally). The défendant is a Modoo 
Indian. He was indicted by the grand jury of the district of Nevada 
for the crime of disposing of intoxicating liquor to a Piute Indian 
contrary to the provisions of the statute in such case made and pro- 
vided. Eev. St. § 2139, as amended July 23, 1892 (27 Stat. 260), 
amended January 30, 1897 (29- Stat. 506). The défendant was placed 
on trial before a jury. The bottom facts of this case established by 
the évidence are that, in the evening of the day named in the indict- 
ment, some Piute Indians assembled at the cabin where the défend- 
ant resided, and, while engagea in a game of cards, asked the de- 
fendant if he could get them some whisky. He replied that he 
thought he could; that he knew a party from whom he could get 
liquor, and thought he could flnd him. That four Piute Indians then 
put up 25 cents each, and gave the money to the défendant to enable 
him to buy the whisky. That défendant then left the cabin, and was 
gone about one hour, and returned with a bottle of whisky. That 
he procured a small glass, fllled it with the contents of the bottle, 
and himself gave to each of the four Piute Indians who gave him 
the money the glass thus fllled with whisky. That each of thèse 
Indians drank the contents thereof and became intoxicated. The de- 
fendant, in his testimony, stated that he took the money and went 
around town, trying to flnd the person who he thought would procure 
the liquor for him; that he could not flnd him; that he then went 
to the railroad dépôt, and walked along the railroad track and met a 
"hobo"; that, after some talk appropriate to the occasion, he pre- 
vailed upon the Etranger to procure a bottle of whisky for him ; that 
he gave him f 1, and promised to reward him with the sum of 25 
cents for his services; that after he got the bottle of whisky he paid, 
of his own money, 25 cents, as promised; that he then returned to 
the cabin, and, hearing a number of voices therein, he secreted the 
whisky outside of the cabin and went in to ascertain who were there, 
and, finding none but Indians présent, he went outside, got the 
whisky, brought it in, and disposed of it as above stated; that the 
other Indians who had corne in also helped to deplete the bottle. 
It further appeared that on the night in question James Shaw, a 
reliable and intelligent Indian of the Piute tribe, a member of the 
Indian police of the Pyramid réservation, intrusted and charged 
with the duty of quelling ail disturbances among the tribe, and spe- 
cially instructed by the offlcers of the réservation to ascertain and 
cause the arrest of every person who disposes of liquor to Indians, 
on his return from a public entertainment given to the school chil- 
dren, to which he had been invited, was attracted by loud and boister- 
ous noises which he heard in the cabin of the défendant; that in the 
performance of his duties, he went into the cabin, and at once ascer- 
tained that the Indians were ail drunk. Thereâfter the witness 
105 F.-60 
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Shaw, upon inquiry, ascertained ail the faets, which, at his instiga- 
tion 1 /* led to^the $rrest of thrdefêhdant. 

At the close -bf the' evidenée thé défendant mored the court to be 
discharged upon the following grounds: That he was under a dis- 
ability, and did not hâve the capacity to commit .the crime charged 
in the indictment; that he is an Indian, and if the offense charged 
was oomBitttediby him, au.* none but Indians were jaffected by it, 
this court; has W jurisdiction to punish him; that the policy of the 
laws of the United States relating to Indians has ever been, and is, 
to confine the jurisdiction of ail crimes committed by an Indian upon 
Indians to the Indian autborities; and that this jurisdiction is ex- 
tended notonly to cases in which Indians hâve provïded for the pun- 
ishment of crimes and offenses among themselyes, but to cases in 
which no punishment has been provided for by. them. The following 
authorities are cited in support of his motion: ;U;f t. Barnaby (C. C.) 
51 Fed. 20;, Ex parte Mayfleld, 141 U. S. 107, 115, 11 Sup. Ct. 939, 
35 L. Ed. 635 j Ex parte Crow Dog, 109 U. S. 568, 3 Sup. Ct. 396, 27 
L. Ed. 1030; Alberty v. U. S.^ 162 U, S. 499, 16 'Sup. Ct. 864, 40 L. 
Ed. 1051. Thèse authorities» and others of like cbaracter, in my opin- 
ion, hâve no application to this case, and need not be reviewed. They 
refer to an entirely différent çlass of cases from the one in hand. 

The statut©, under which the défendant was ihdicted reads as fol- 
lows: 

"Àny persoa'who shall sell, igive away, dispose ot * * * any inalt, 
spirituous or vinous liquor *;[■;*■ ?j which produces Intoxication * * * 
to any Indian,, a ward of the goveriijiient under charge of any Indian super- 
intendent of agéiif, "•". * * shall be punished by imjprisonment. * * *" 

Under the treaties and laws of the United States the Piute and 
Shoshone Indians living in their. tribal relations are the wards of 
the government of the United States, and as such are necessarily 
under the charge of "an Indian superintendent or agent," within 
the meaningof thèse VrordS; as used in the statute. The fact that 
the Indian tOjWhom the liquor was given was off the Indian réserva- 
tion at the.titae he receivedi the liquor constitutes no defeiiBe or ex- 
cuse whatevjeç.: U. S. v. Earl (C- C.) 17 Fed. 75* 77; U. S. v. Hursh- 
mam (D. O.) 53 Fed. 543, 544; U. S. v. Holliday, 3 Wall. 407, 415, 
18 L. Ed. 182. In the case last xsted the court said: 

"The policy of the act is ttië protection of u^ose Inâïahs Who are, by treaty 
or otherWise, under the pupilage; Qf the government, ;ffonï the debasing in- 
fluence of the ,use of spirits;, and it is not easy to perceive why that policy 
should not requlr© theif préservation from this, to thein, destructive poison, 
when they are butside of à réservation as well as within it. The evil effects 
are the same in bôth cases." 

The strict enforcement of this law is essèntial not only for the 
protection of the Indians wftp are the wards ofthe government, but 
also as a means of safety and security to the citizens of this state 
who are placedin fear when, the Indians become intoxicated. It is 
a natter of common knowledge that the Indians living in their tribal 
relations in this state are, as a gênerai rule, a harmless and inoffen- 
sive people, friendly disposée! towards the government, and peaceable 
in their relations with the citizens of the state. But when they pro; 
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cure intoxicating liquors of any kind they drink to excess, their ordi- 
nary nature and disposition is at once perverted, and their inclina- 
tion is to assault and injure every one, without regard to race or 
color, who cornes within their path. They become dangerous not 
only to themselves, but to society at large, and are the spécial terror 
of the women and children living in the community where the crime 
mentioned in the act is committed. There is absolutely nothing in 
the policy of the act which supports in any manner the view con- 
tended for by counsel, that the défendant is under any disability 
to commit the crime because he is an Indian. On the other hand, 
the entire policy of the act is in favor of holding the défendant amen- 
able to the law, the same as any other person. It will be observed 
that, under the particular subdivision of the act hère involved, it is 
not made an offense for any person to sell liquor to an Indian who 
is not a ward of the government under the charge of an Indian super - 
intendent or agent. (There are other subdivisions of the statute 
which make it a crime to dispose of liquor to any Indian to whom al- 
lotment of land has been made by the government, but that subdi- 
vision has nothing to do with the présent case.) If, therefore, any 
person could sell or dispose of liquor to such an Indian because he 
is not a ward of the government, and if such Indian, because he is 
an Indian, could sell and dispose of the liquor to the Indians who 
are the wards of the government, it would resuit in creating and en- 
couraging ail the evils that are intended to be prevented by the 
policy of the act. No construction is admissible which would sanc- 
tion an évasion of the act. The citizens of this state are constantly 
complaining to the offlcers, national and state, to be more vigilant 
in finding out and arresting the offenders against this law, and, as a 
gênerai rule, it is only upon complaints of this character that steps 
are taken which resuit in their arrest and conviction. The chiefs and 
other offlcers of the respective tribes who are living in their Iribal 
relations, and are wards of the government, as well as the superin- 
tendents and agents of the Indian réservations, are earnest and active 
in aiding the citizens of this state in their efforts to get rid of ail 
persons who are engagea in disposing of liquor to Indians, and this 
aid will not be withheld because the guilty party is an Indian. 

It was suggested by counsel that the obtaining of the whisky and 
disposing of it to the Piutes by the défendant was simply a friendly 
act on his part, performed solely for the purpose of having a good 
time on Christmas eve, and that he had no intention to violate the 
law. Thèse suggestions furnish no excuse whatever for the commis- 
sion of the offense, and can only be considered, if at ail, in mitigation 
of his sentence. The intent of the défendant in giving the liquor 
to the Piute Indians is wholly immaterial. It is the act itself, the 
doing of which construites the crime. Where a statute forbids the 
doing of a certain thing, and is silent concerning the intention with 
which it is done, a person who does the forbidden act is guilty, al- 
though he had no wrongful intent beyond that which is involved 
in the doing of the prohibited act. The défendant, if he voluntarily 
did the prohibited act, cannot excuse himself on the ground that he 
did not intend to violate the law. 
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The motion mnst be decided upon the meaning and interprétation 
of the statute. The real question is whether an "Indian" is included 
in the word "person," as specified in the statute. This question has 
never before been raised in this court, and hence I hâve deemed it 
necessary to put on record my individual views in regard thereto. 
There is apparently a dearth of authorities upon this direct question. 
But the absence of authorities, to my mind, can be readily accounted 
for upon the ground that cases arising under this statute hâve sel- 
dom, oflate years, at least, been deemed of sufficient importance to 
require an opinion; and it is évident that the question herein pre- 
sented has seldom been raised. This court has dealt with many 
cases under the statute within the past 10 years, and no Indian has 
ever before been accused of the commission of this offense. To my 
mind, the question is absolutely clear and easy of solution. The 
word "person" is broad and gênerai, and includes ail persons, of 
whatever dénomination, sex, race, or color. No exception is made 
in the statute, and, in the absence of any exception, it necessarily 
applies to every person. An Indian is a person, within the meaning 
of the statute, the same as any other human being. 

The défendant cites the language used by Black on Intoxicating 
Liquors (section 427), where, in speaking of the sale of liquor to In- 
dians under the provisions of section 2139, Rev. St. U. S., the anthor 



"By the laws of the United States lt ls provided that every person, except 
an Indian in the Indian country, who shall sell spirituous liquor to any 
Indian under the charge of any Indian sùperintendent or agent, shall be 
punishable by imprlsonment * • •" 

Without attempting to trace the history of congressional législation 
with regard to the crime of disposing of liquor to Indians, it is 
enough to say that many statutes haye been passed in regard thereto. 
In the earlier statutes the words "except an Indian in the Indian 
country" were found therein. But long before the Eevised Statutes 
were enacted thèse words were excluded therefrom. In the préface 
to the Revised Statutes the commissiôner, among other things, said: 

. "The portions of the statutes repealed are printed in itallcs and Included 
In brackets." 

Section 2139 reads: 

"No ardent spirlts shall be lntroduced, under any pretense, lnto the Indian 
country. Every person [except an Indian, in the Indian country] who * * * 
disposes of any spirituous liquors * * * to any Indian under the charge 
of any Indian siiperintendéht or agent * • * shall be punished by im- 
prlsonment," etc. 

It will theréfpre readily be seen that the learned author, whose 
gênerai statëmènts upon différent subjects are usuaUy very accurate 
and correct, jnâdyértently made a mistake in regard to the law in 
question. The same migtake was made by Judge Deady in U. S. 
T. Windslow, 3 Sawy. 337, 28 Ped. Cas. 739 .(No. 16,742). But the 
question is settled by the fact that since the publication of the Re- 
vised Statutes this act has been twice amended,— one amendment 
fixing the maximum of the sentence to be imposed (27 Stat. 260), 
and the other including a more deflnite statement of the offense, and 
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declaring the minimum of the sentence to be imposed (29 Stat. 506, 
c. 109). There are no exceptions mentioned in either of thèse amend- 
ments, and they are the only laws now in force upon the subject. 
It is évident that congress purposely left out the words "except an 
Indian in the Indian country," so as to reach "any person" and "every 
person" who commits the offense specified in the statute. In the face 
of this express législation upon tlie subject, it cannot be said that 
the law does not apply to an Indian as well as to any other person. 
It is, however, proper to add that in support of the views herein ex- 
pressed, and of the conclusions herein reached, there is an opinion 
directly in point, which was rendered prior to the enactment of the 
Bevised Statutes, upon statutes which did not contain the words 
"except an Indian in the Indian country." In U. S. v. Shaw-mux, 2 
Sawy. 364, 366, Fed. Cas. No. 16,268, Judge Dcady said: 

"The word 'person,' in its ordinary sensé, includes an Indian, whether ne 
be uncivilized, under the charge of an Indian agent, in the Indian country, 
or otherwise. The burden, then, Is upon the défendant to show that, although 
be is plainly within the letter of the statute, he is not within the true intent 
and meaning thereof. The argument in his behalf is that the principal power 
of congress in the premises does not extend to the régulation or control of 
conduct or intercourse between Indians within the limits of a state, and 
therefore the statute should be construed so as to exclude this case, whieh 
is one of intercourse between Indians only. » * * But, in the revision 
and re-enactment of the section in 1862 (12 Stat. 339) and 1864 [13 Stat. 
29], its opération, so far as the disposition of liquor to Indians is concerned, 
was limited to Indians under charge of a superintendent or agent, whether 
within or without the Indian country, and the provision of the act of 1854 
[10 Stat. 270], restraining the natural signification of the word 'person' was 
not inserted, so that the section stands in this respect as it did prior to the 
passage of said act. It being premised that congress has the power to reg- 
ulate the disposition of spirituous liquors to an Indian, by whomsoever such 
disposition Is made, in considering the question of whether congress intended 
to inelude Indians in the word 'person,' as used in this section, weight ought 
to be given to the argument of convenienee. Upon ail the Indian réserva- 
tions in the country Indians will be found, if permitted to do so with im- 
punlty, through whom whlte men will be able to introduce spirituous liquor 
among the Indians with comparative security to themselves. The traffîc can 
scarcely be prevented unless the Indians who are employed as go-betweens 
are held to be within the purview of the law prohibiting it" 

Motion denied. 



OURTIS DAVIS & CO. et al. v. SMITH. 

(Circuit Court, D. Connecticut January 14, 1901.) 

No. 992. 

EQTJITT PlEADING — St/PPÏ,EMENTAL BlM. — WHEN PROPER. 

Where, pending a suit in equity for infringement of a trade-mark, 
complainant sold its business, good will, and trade-marks to another, but 
did not convey its right to recover for past infringement, It paxted with 
only a part of its interest in the suit, and the court, having acquired 
Jurisdiction, will retain It to dispose of ail the questions involved, and will 
permit the filing of a supplemental bill to bring the grantee before It as 
a party complainant 

In Equity. 

Archibald Cox, for complainants. 
Donald G. Perkins, for défendant. 
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TOWNSEND, District Judge. The complainant corporation, Cur- 
tîe Davis & Oo., having brought a bill for infringement of its trade- 
mark "Welcome," in connection with the sale of soap, and during 
the pendëncy of said suit having sôld its business, good will, trade- 
marks, and plant to the corporation of Lever Bros., Limited, the 
two corporations hâve joined in a pétition for leave to file a sup- 
plemental bill bringing Lever Brois. before the court as a party com- 
plainant. 

The demurrer, inter alia, allèges as follows: 

"(1) It is alleged and appears lu said supplemental bill that Curtis Davis & 
Oo., the original complainant, pending the original bill, hâve parted with ail 
the business, property, trade-marks, and trade-names described in said 
original bill, and to protect wbieh relief in equity by injunction was sought 
in this court by said original bill, and upon the facts set forth in said sup- 
plemental bill nelther said Ourtis Davis & Co., nor said Lever Bros., Limited, 
Boston Works, is entitled^ nor are they jointly entitled, to the relief sought, 
or to maintain said supplemental blil. and said Ourtis Davis & Oo. are not en- 
titled, upon the facts therein stated, to the équitable relief therein sought, 
and hâve adéquate remedy at Iflw; and ail the facts constituting, and 
necessary to constitute, the cause for which said Lever Bros., Limited, Bos- 
ton Works, seek to maintain said supplemental bill against this défendant, 
are not stated and set forth in the same as the same should be stated and set 
forth In an original bill, or an original bill in the nature of a supplemental 
bill." 

Défendant contends that the vendee, Lever Bros., may file an orig- 
inal bill in the nature of a supplemental bill* but that the original 
complainant, having parted with its whole interest in the trade-mark 
and trade-name, cannot maintain such a bill, or be a party to it, 
and that it has an adéquate remedy at law in an action for dam- 
ages for infringement, but cannot ask in equity for an accounting. 

This bill is filed in accordance with the following provisions of 
equity rule 57: 

"Whenever any suit In equity shall become defective from any event hap- 
pening after the flling of the bill (as, for example, by change of interest in 
the parties), or for any othér rèason a supplemental bill, or a bill in the 
nature of a supplemental bill, may be necessary to be filed in the cause, 
leave to file the same may be granted by any Judge of the court on any rule 
day upon proper cause shown and due notice to the other party." 

It appears from the allégations of the pétition and proposed 
supplemental bill that Ourtis Davis & Co. hâve not transferred ail 
their interest in the subject*matter of the suit, and that they are 
still entitled to recover profits prior to the assignment. In thèse 
circumstances, a court of equity, having once acquired jurisdiction, 
will retain it until the questions involved in the suit hâve been de- 
termined. The assignée of an interest in such a suit is entitled to 
the beneflt of the prior proceédings therein. 

The distinction between a supplemental bill and an original bill 
in the nature of a supplemental bill is stated by Judge Wallace in 
Campbell v. City of New York (C. C.) 35 Fed. 14, as follows: 

"Àlthough the distinction between supplemental bills and original bills 
seems to rest upon purely artiflcial reasons, it is well recognized, and is at- 
tended in practice with conséquences which affect the substantial rights 
of parties. If the cestuis que trustent had not transferred ail their interest 
in the subject-matter, and there had been simply a change of trustées by 
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opération, of law, or lf there had been only a partial aliénation of the title 
of Campbell, a supplemental bill might lie. As it is, the demurrer must 
be sustained." 

In Daniell's Chancery Practice it is said: 

"If, after a suit was instituted, any circumstance occurred which, with- 
out abating the suit, occasioned an altération in the interest of any of the 
parties, or rendered it necessary that new parties should be brought before 
the court, the proper method of doing it was by supplemental bill. * * * 
If a plaintiff, suing in his own right, made such an aliénation of his property 
as to render the aliénée a necessary party to the suit, but not at the same 
time to deprive himself of ail right in the question, he brought the aliénée 
before the court by supplemental bill." Daniell, Ch. Prac. (5th Am. Ed.) 1515, 
1516. 

See, also, Walter Baker & Co. v. Baker (0. 0.) 89 Fed. 673, and 
cases cited. The demurrer is overruled. 



CODDINGTON v. PROPFE. 

(Circuit Court, E. D. Pennsylvanie February 6, 1901.) 

L Patents— Infringement. 

Patent No. 307,746, claim 1, as to sealing wax composed of certain 
designated substances and flnely-ground fibrous material, held lnfrlnged 
by the Propfe patent, No. 636,922, claiming a sealing wax composed of 
certain named substances and "flbers of asbestos wool." 

2. Same— Claims for Fonctions. 

In patent No. 303,984, for improvements in machinery for manufactur- 
ing wax tapers and coated strings, the first class of claims are claims for 
functions, and Toid. 

3. Same— Anticipation. 

Patent No. 303,984, for improvements in machinery for manufacturing 
wax tapers, as to the first class of claims held anticipated in view of 
McPhetridge patent, No. 16,211. 
4 Same— Restriction. 

Patent No. 303,984, for Improvements In machinery for manufacturing 
wax tapers, is, as to the second class of claims, unless they are restrieted 
to the précise combination, anticipated by prior patents. 
5. Same. 

Patent No. 303,984, for improvements in machinery for manufacturing 
wax tapers, held not infringed. 

E. Hayward Fairbanks, for complainant 
Hector T. Fenton, for respondent. 

J. B. McPHEBSON, District Judge. The défendant is charged 
with infringing two letters patent, — one being No. 307,746, issued 
November 11, 1884, for improvements in composition for sealing 
wax; and the other being No. 303,984, issued August 26, 1884, for 
improvements in machinery for manufacturing wax tapers and coated 
strings. The défenses are want of novelty and noninfringement. 

Patent No. 307,746 has two claims, but only the first is involved 
in this suit. The claim is as follows: 

"A sealing wax consisting of resin, oil, or oily substance or substances, and 
finely-ground fibrous material, substantially as and for the purposes speci- 
fied." 
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The spécification describes the composition fully; anÇexplains the 
purposes for which it is to be used. 

"The object of my invention is to produce a sealing wax which shall pos- 
sess to a large extent the qualities of wax composed largeiy of beeswax, 
but whichi shall be more tenacious, and much cheaper. This wax is espe- 
cially applicable to sealing cans containlng fruit, vegetablés, nieat, and the 
like; and in this connection I prefer to employ it in the form of waxed strings, 
prepared by a machine, whieh is also my invention, and which forms the 
subject for separate letters patent. This wax may, however, if desired, be 
employed in the usual manner for sealing cans. The wax consista of a com- 
position of resin, oil, or tallow, or ôther oily substance or substances, and 
a fibrous matérial,— such as cotton or hemp fiber, asbestus, or agatite finely 
ground, — and mixed for ordinary purposes in the proportion of sixteen parts 
resin, one to two parts tallow or oil, and two parts. of the fibrous matérial. 
The resin ahd tallow are flrst well mixed, after whieh the fibrous matérial 
is added, and the whole thoroughly mixed, and the mixture is then poured 
out into molds of any desired size and shape, and allowed to cool, when it is 
ready for use. 

"If the wax is to be used in the manner most common for sealing cans, 
it ls molded into sticks, in which shape It is placed In the market; but if it 
is to be used in the form of waxed strings, as above mentioned, the strings 
are properly coated with the wax while lt is in a molten or liquid state, and 
allowed to harden on the strings. 

"The resin which I preferably employ is that known as 'pine-tree resin,' 
and the preferred grades are E and F. Ifor the lower grades a greater amount 
of oil or tallow or other oily substance will be required. The objection to 
the lower grades of resin is that they make a dark-colored wax, which is not 
so handsome or salable as the lighter-colored wax made from the higher 
grades of resin. 

"The preferred description , of oil or oily substance or substances which 
enter as an ingrédient or ingrédients into the above-described composition 
are what are known as 'nondriers,' and of thèse nondriers the preferred are 
such as tallow, lard, paraffin oil, and cotton-seed oil. 

"The précise portion of resin or oil may be somewhat varied in case it is 
desired to make the wax harder or softèr. By increasing the proportion of 
resin, the wax is made harder, and by inc'reasing the proportion of oil it is 
made softer, and it may thus be made of any desired degree of hardness. 
The fibrous matérial employed imparts to the wax a very tough and tenacious 
property, which causes it to adhère very flrmly to the can, and prevents it 
from being drawn in by the cooling of the contents of the can." 

The defendant's composition, for which he has also obtained a 
patent, — No» 636,922, applied for since this suit was brought, and 
issued November 14, 1899, — is composed of "resin, an oily substance, 
fibers of asbestus wool, and stearic acid." Some effort was made 
to sustain the défense of rioninfringeinent by asserting, in the lan- 
guage of the defendant's spécification, that the stearic acid has "a 
Chemical effect apparently upon the resin, tallow, and asbestus fiber, 
pajticularly the former, which gives a résultant composition hav- 
ing properties peculiarly its own, and which is well adapted to the 
coating of strings for the purpose hereinbefore stated"; but the 
effort did not pass beyond the stage of mère assertion. It is true 
that the défendant repeated in his testimony the words just quoted, 
but obviously thiB répétition added hothing of value. So far as ap- 
pears, no chemist has examined op-jaaalyzed the composition, and 
the défendant is not qualifled to giye expert testimony upon the 
subject. Stearic acid is a fatty or oily substance, and there is no- 
évidence that would justify me in finding that it behaves otherwise 
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in his composition than tallow or lard would behave. There is a 
clear infringement, therefore, of complainant's first claim, unless 
"flbers of asbestus wool" differ materially from "finely-ground fibrous 
material." As it seems to me, after an inspection of the two sub- 
stances, there is no such différence in fact, whatever may be the 
apparent différence in the language used to describe them. Noth- 
ing more is needed to show their practical identity than to compare 
spécimens of the two materials. Both are flnely divided powders, 
scarcely differing in any respect save in color, and certainly not in 
the size of their respective particles. It conveys a wrong impres- 
sion to speak of "flbers of asbestus wool," as if the minute par- 
ticles of this substance resembled the flbers or strands of animal 
hair or wool. It is a powder merely, and, as the défendant uses 
it, is already as fine as if it had been flnely ground. The purpose 
of such material is to act as a binder to make the wax tough and 
tenacious, and not to act chemically upon the resin and the tallow, 
or other oily substance. I am, therefore, of the opinion that the 
defendant's composition infringes the first claim of the complain- 
ant's patent No. 307,746. And, without discùssing the two patents 
set up as anticipations, I am also of opinion that neither is effective 
for this purpose, — the Burbridge patent, because its fibrous material 
is not to be flnely ground; and the Waterous patent, because steatite 
does not appear to be a fibrous material. 

To the patent for the machine, however, I think the défense of 
noninfringement is good. The complainant's machine belongs to the 
class described in McCormick v. Talcott, 20 How. 405, 15 L. Ed. 
931, in the following passage: 

"If he be the original inventor of the device or machine called the 'divider,' 
he will hâve a right to treat as infringers ail who make dividers operating 
on the same principle, and performing the same functions by analogous means 
or équivalent com.binations, even thougb. the infringing machine may be an 
improvement of the original, and patentable as such. But, if the invention 
claimed be itself but an improvement on a known machine by a mère change 
of form or combination of parts, the patentée cannot treat another as an in- 
fringer who has improved the original machine by lise of a différent form 
or combination performing the same functions. The inventor of the first 
improvement cannot invoke the doctrine of équivalents to suppress ail other 
improvements which are not mère colorable invasions of the first." 

The machine is designed "rapidly and cheaply [to] produce waxed 
strings or tapers for sealing fruit jars, or for lighting purposes. 
It has spécial référence, however, in the présent instance, to the 
manufacture of waxed strings for sealing fruit jars." The claims 
said to be infringed are seven in number and fall into three classes ; 
the flrst class being: 

"(1) A machine for manufacturing waxed strings or tapers, by the aid of 
which machine said strings are waxed and automatically eut to the required 
length, substantially as and for the purposes specified." 

"(22) The combination of mechanism, substantially as described, for coat- 
lng strings with wax, and mechanism for automatically cutting the strings 
into the desired lengths after being coated, substantially as and for the pur- 
poses specified." 

The second class being: 

"(2) A machine for coating strings with wax, consisting of a pan, B, in 
which to roelt the wax, and mechanism, substantially as described, for re- 
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taining the strings in sald pan, and drawlng them horiàontally through the 
same, substantially as and for tlie pnrposes specifled." 

"(4) The combination of a vespel for holding the melted cord-coating ma- 
terial, staples or guiding devlces hâving openings, b* and b?, and means for 
drawing thé strings through the staples or guides, bi, b", substantlally as 
and for the purposes specified." 

"(6) In a device for coating the cord or strings, the combinatlon of the 
extended shallow pan for holding the liquid cord-coatlng material and devlces 
for keeplng the cord near or at the bottom of sald pan while being drawn 
through sald pan, substantlally as and for the purpoSes specifled." 

And the third class being: 

"(14) In a machine for coating strings, the roller, C, provided wlth a porous 
exterior. substantlally as and for the purposes specifled." 

"(8) The, combinatlon of the vessel for holding the cord-coating material, de- 
vlces for immersing the cord thereln, drum or roller, C, and feed rollers, d 
and d», ail supported In an appropriate frame, and mechanism, substantially 
as described, for causlng sald rollers to revolve, substantially as and for the 
purposes specifled." 

Gonceming the first class, it is enough to sày that thèse are either 
daims for fonctions, and therefore void, or else they are claims for 
the pârticular device described 'in the spécification, and need not be 
separately considered. As brbâd claims for the device, I think they 
cannot be sustained, in view of the patent to McPhetridge, No. 
16,211, dated December 9, Ï856, and perhaps also in view of other 
prior patents cited by the défendant. 

The second class are claims for a combination consisting of a 
waxing pan, the staples or guiding devices therein for keeping the 
strings submergea in the wax, a revolving and grooved roller or 
drum covered with cloth or other soft porous material, a pair of 
geared feed rollers, and mechanism for causing the rotation of the 
drum and the feed rollers. Unless thèse claims be restricted to the 
précise combination claimed, they cannot be sustained, for prior pat- 
ents show a waxing pan, guiding devices therein, and a pair of geared 
feed rollers to draw the material from and through the waxing pan. 
The thirteenth, fourteenth, flfteenth, and sixteenth paragraphs in 
defendant's statement of facts (with a slight change) are, I think, 
undoubtedly true: 

"(13) It was not new with Ooddington to provide machinery or mechanical 
apparatus to cover wick or strings' with a waxing or coating composition, and 
to eut off the same in deflnite lengths; the ancient wax tapers and wax 
matches having been so made. 

"(14) It was not new with Coddlngton to provide a mechanical structure 
to deliver sheets of paper or a séries of cords or wicks to a waxing or coating 
pan, means to keep the cords submerged therein, means to strip off the sur- 
plus coating, drlven rollers to draw the paper or cords from the waxing pan, 
and means to wind up the waxed paper or cord, or to deliver it to other de- 
vices for further treatment. 

"(15) The prior patents to Bancroft pf 1882, Page of 1881, Montgomery of 
1849, and McPhetridge of 1856, each show and describe some or ail of this 
mechanism, substantially as stated in the preceding paragraph. 

"(16) It was not new with Ooddington to provide, in a single apparatus 
or machine, mechanisms operating automatically and in unlson, whereby a 
string was fed forward, coated with wax or like composition, cooled, drawn 
forward by drlven rollers, dellvered to cutting devices, and eut on" in deflnite 
lengths, In one continuons opération; such a machine or apparatus being 
described In prior McPhetridge United States patent of 1856." 
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A prominent feature of the third class of claims is the roller pro- 
vided with a porous exterior. The spécification further describes the 
drum or roller as follows: 

"This drum is covered with cloth, which is kept constantly moistened by 
water from the trough, the preferred means of conveying water from the 
trough to the drum being a strip of eloth, one edge of which is in the trough 
and the other edge resting on the drum. This strip acts on the principle 
of a syphon, and keeps the cloth on the drum moist, and the strings are 
thus drawn between two moistened surfaces, and are thus cooled and moist- 
ened." 

In claim 15 the same language is used as in claim 14, except 
that the word "soft" is inserted before the word "porous." I agrée 
with the defendant's expert in believing that the différence between 
thèse two claims is immaterial. To use his language: 

"While the spécification describes cloth as the 'porous' covering of the 
drum, the absence of the word 'soft' of claim 15 from the otherwise identical 
claim 14 in question would indicate that some other covering than eloth 
could be suhstituted; but, as both the claims use the word 'porous,' and 
as the spécification describes that the function of the covering is primarily 
to absorb water from the superposed trough, and give it up to the coated 
string passing over the drum, it is obvious that no covering which will not 
perforai thèse functions is the 'porous' or 'soft porous' material of the patent. 
* * * I do not think, therefore, that the thing referred to in the claim 
14 in question is merely a drum per se covered with soft material, nor a 
drum covered with a porous, water-absorbing material, but is a drum capable 
of absorbing and giving off water when arrangea in proper combination with, 
or rather in relation to, a water trough delivering water thereto, and also 
when arranged to operate as a guiding device, and hence grooved, and with 
means to revolve said drum." 

It is sufficient to add that there is no such drum in the defendant's 
machine. The device that is supposed to correspond is thus cor- 
rectly described in the brief of defendant's counsel: 

"Thèse rollers are merely guide rollers. They are free to revolve, but are 
not driven. They are nothing but plain, wooden, uncovered rollers. Their 
obvious function is to guide the string to and through the water in the cool- 
ing pan marked 'D.' They are in no sensé drawing rollers. They are not 
cooling rollers in the sensé of the claim of the patent, and certainly are not 
rollers 'covered with a porous material.' " 

The bill must be dismissed as to the patent for the machine, but 
sustained as to the patent for the wax. The costs will be equally 
divided. 



GAISMAN et al. v. GALLERT. 
(Circuit Court, S. D. New York. January 12, 1901.) 

1. Patents— Construction of Claims. 

When the claims of a patent are open to two constructions, one of which 
destroys, while the other saves, the patent, the court will not hesitate to 
adopt the latter, especially as against one who has certainly copied and Is 
using the invention. 

2. Same — Infringement— - Waist Belts. 

The Gaisman patent, No. 542,306, for an improvement in walst belts 
(claims 1 to 5), construed, and held valid, and to include as a part of the 
fastener or holding device claimed the button holders shown in the pre- 
ferred method of construction, and also heli infringed. 



956 105 FEDERAL REPORTER. 

In Equlty. Suit for infringement of patent. On final hearing. 

The patent in suit is No. 542,306, granted to Henry J. Gaisman, assignor 
of one-half to Ferdinand S. M. Blun, for an improvement in waist belts for 
men and women. The spécification says: "My invention provides conven- 
ient means for flrmly holding the belt and trousers in the desired position 
relatively to each other, so that the belt or garment eannot fall below or 
work up above the flxed proper position; also, when desired, can afford such 
Connecting means as to conceal f rom the outer view of the belt the existence 
of such means and leave the outer facing of the belt undisturbed with 
the appearance of an ordinary belt With my invention suspenders may be 
worn or omitted. The belt may be worn without making use of the inven- 
tion. Trousers are generally supplled -with suspender buttons. It is coinmon 
to provide each side of the front with two buttons and two buttons in the 
back; but they are liable to vary in their distance apart and in their 
positions forward and backward. My invention provides means for allowing 
each button or its Connecting means to adjust itself laterally to requirements. 
It also allows a belt of a given size to adjust itself to a wide range of sizes 
of waist My belt holds itself in such a position as to cover and conceal the 
joining Une of the upper and lower garments. * * » The engagement' 
of the buttons with the button holder is reliable and can be effected rap- 
idly. It insures the required position of the belt and upper edge of the 
trousers, so that the upper edge of the trousers is concealed under the belt. 
While the détails of construction shown in the drawings are the ones I 
prefer, they are subject to modifications which would not départ from 
the spirit of the invention and are intended to be included by the claims. 
The form of holder and its means of engaging and disengaging with the 
button may be varied within wide limits. The stay and métal facings may 
be varied in form, proportions, and material. The slot or guideway need 
not be straight. It may obviously be curved, waved, or variously formed. 
Instead of the outer portion of the belt being thicker than the inner por- 
tion or lining the conditions may be reverses. I can dispense with the 
lining and attach to the main or outer body of the belt a horizontally- 
formed guide or slotted pièce of métal or suitable material, which shall 
carry the button or button holder." The first flve claims of the patent are 
involved. The claim chiefly relied on is the third, which is as follows: "(3) 
As a new article of manufacture, a flexible belt having secured thereto 
a séries of f asteners each provided with a horizontal slot open at one end, 
said fastener being located on the inner face of the belt, and being spaced 
apart, and means located at the open end of said slot to prevent the 
spontaneous removal of the button through the open end of the slot under 
ordinary conditions of use, but arrangea to allow the button to be removed 
by a direct pull when required, ail substantially as herein specifled." The 
answer allèges the usual défenses of lack of novelty and invention. The 
défense principally relied upon at the argument and in the brief is that if 
the claims are given the limited construction required by the prior art the 
défendant does not inf ringe. 

T. P. Bourne, for complainants. 
E. M. Marble, for défendant. 

COXE, District Judge (after stating the facts). What Gaisman 
invented and secured by the claims in issue was a flexible belt ca- 
pable of easy adjustment and so constructed as to cover and con- 
ceal the joining line of the shirt and trousers of a man and the waist 
and skirt of a woman. The third claim may be considered as fairly 
representing the others. It is intended to secure as a new article of 
manufacture a flexible belt having secured thereto (1) a séries of 
fasteners spaced apart and located on the inner face of the belt, (2) 
each fastener being provided with a horizontal slot open at one end, 
(3) means located at the open end of said slot to prevent the apon- 
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taneous removal of the button, but to permit its removal by a direct 
pull. Many prior inventera had the same object in view as Gaisman 
and it is not surprising that in stating tbe purpose of their inven- 
tions they hâve used language similar to his. There is, however, 
nothing in the prior art which shows his method of solving the prob- 
lem. The prior structures appear to hâve had a transient and par- 
tial success, whereas Gaisman's has been very generally adopted. 
It is not necessary to examine the prior art in détail for the reason 
that it is not pretended that the patent is anticipated by any of the 
références. In the opinion of the court the defendant's best référ- 
ence is the patent of Van Duzer. The horizontal slot of this patent 
is shown on the outside of the belt, but this différence is immaterial 
as one has but to turn the belt over in order to hâve a slot on the in- 
side. The device, however, opérâtes in an entirely différent man- 
ner from the complainants' fastener. It is clumsy and one that can 
never become popular. It lacks simplicity and ease of opération. 
It requires time and care to locate the button in the slot and the 
disengagement is equally difflcult. In the Sanders belt the metallic 
loops are seen on the outside of the belt. The loops are detachably 
fastened to the trousers buttons by means of a jaw or clamp. The 
device has none of the distinctively novel features of the Gaisman 
invention. The serious inquiry seems to be not whether the claims 
hâve been limited by the prior art but whether Gaisman has himself 
so limited them that they include neither his own nor the defend- 
ant's device. The spécifications and drawings show two ways in 
which the invention may be practiced. First, with a button holder 
sliding in a horizontal channel, and, second, with the holder omitted 
and the button engaging directly with the channel. Precedence is 
clearly given to the first of thèse mechanisms. The second is men- 
tioned in a single paragraph of the description as an alternative con- 
struction and is shown in only one figure of the drawings — the eighth 
and last. And yet it is asserted that none of the claims covers what 
the patentée evidently considered the principal feature of his inven- 
tion. 

The court is unable to perceive how the proceedings before the 
patent office materially affect the présent controversy. The effort 
there was to avoid the Van Duzer référence, it being thought for a 
time that the longitudinal slot in the plate there shown met Gais- 
man's open slot and method of applying it as shown in Fig. 8. On 
March 25, 1895, amended claims to obviate the objections of the 
examiner were submitted with a mémorandum which states as fol- 
lows: 

"The claims as now présentée! seem to us to clearly avoid the références, 
for the reason that in Van Duzer a direct pull on the button will not carry 
lt through the slot in the fastening as said fastening has no open ended slot." 

Five days afterwards the patent was allowed. It was not nec- 
essary to omit the button holder in order to avoid Van Duzer. Van 
Duzer does not show a button holder or anything approximating one; 
he shows nothing but a closed longitudinal slot in which t\e sus- 
pender button can slide after being locked in. This slot either an- 
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ticipated Fig, 8 or it anticipated nothing. There was nothing in the 
patent office proççedings which required the omission of the button 
holder as a condition précèdent to obtaining a patent, It is incon- 
ceivable that the patent-office officiais could hâve believed the pat- 
ent valid for the open slot of Fig. 8 and void for the features shown 
in the other figures. In Fig. 8 the engagement with the button is 
made directly, in the other figures it is made through the médium of 
an ingenious holder adapted to fit buttons of ail sizes and slide easily 
in the guideway. The spécification says: 

"When the button is connected directly, it occupies a position similar to 
the plate H [bottom plate] of the button holder." 

Two propositions are advanced in support of the contention that 
the claims are not infringed. First: The claims must be construed 
so narrowly that no structure will infringe in which the patented 
device is not "copied and reproduced in its minutest détails." Sec- 
ond: The defendant's structure does not infringe unless a button 
holder is "read into" the claims, which, upon the facts in proof, the 
law will not permit. If the first of thèse propositions be accepted 
nothing but a Chinese copy will infringe, and if the second be ac- 
cepted it is doubtful if even a Chinese copy will infringe. If the con- 
tention be correct that the claims do not cover the device when a 
button holder is employed it follows that any one can with impunity 
appropriate the exact device shown in Figs. 2, 3, 4 and 5 of the draw- 
ings. The proposition is somewhat startling on its face and should 
be supported by exceedingly cogent reasoning. If there be a way 
compatible with reason and common sensé to avoid a construction 
which déclares that a patent granted by the government has no claim 
which protects the invention, that way should be found and followed. 
It is thought that neither of the defendant's propositions can be 
maintained. Although the complainants are not entitled to a broad 
construction they are entitled to a construction which covers plain 
and palpable imitations of their improvement, and they are also en- 
titled to a libéral reading of the claims when they are attacked by 
one who is most certainly using the invention. That the claims are 
capable of the construction asserted by the défendant may well be 
conceded, but it is thought that they are also capable of the con- 
struction urged by the complainants. When forçed to choose be- 
tween a construction which destroys and one that saves the patent 
the court should not hesitate to adopt the latterï Winans v. Den- 
mead, 15 How. 330, 341, 14 L. Ed. 717; Machine Co. v. Lancaster, 
129 U. S. 263, 9 Sup. Ct. 299, 32 L. Ed. 715; Hoyt v. Horne, 145 U. 
S. 302, 309, 12 Sup. Ct. 922, 36 L. Ed. 713. If the claims relate sole- 
ly to the structure shown in Fig. 8 there is no infringement; if, on 
the contrary, the words "fasteners" and "holding device" of the 
claims be held to refer to "the button holders J" there is no diffi- 
culty in finding infringement, for the defendant's button holders con- 
tain every feature of this holder. 

The défendant opérâtes under a patent to Schwarz which was re- 
jected upon référence to the patent in suit In reply to the ex- 
aminer^ criticisms the solicitors wrote: 



SPRAGUE ELECTRIC RY. & MOTOR CO. T. STEEL MOTOR CO. 959 

"Applicant gets ail the functions of Gaisman's pref erred construction and 
more, with the exception that the applicant's plate ls permanently attached, 
whereas Gaisman's is removable." 

In other words, the defendant's device was claimed as an improve- 
ment on Gaisman's device, showing the latter and some additional 
features. The use of the improvement, if it be one, is immaterial so 
long as défendant uses the patented meehanism. It follows that the 
complainant is entitled to the usual decree. 



SPRAGUE ELECTRIC RY. & MOTOR CO. v. STEEL MOTOR CO. 

(Circuit Court W. D. Pennsylvania. July 12, 1898.) 

No. 11. 

Patent— Suit fob Infringement— Injunction. 

Where complainant in an action for a preliminary injunction asks 
leave to withdraw so much of its motion as seeks an injunction based on 
infringement of a certain claim of a patent, and it does not appear 
from complainant's moving papers that he charges respondent with in- 
fringing in the manufacture and sale of the articles referred to in such 
claim, the question of such infringement will not be passed upon solely 
at respondent's instance. 

Sur Motion for Preliminary Injunction. 

Betts, Betts, Sheffield & Betts and Christy & Christy, for complain- 
ant. 
Harding & Harding, for respondent. 

BIIFTTNGTON, District Judge. The complainant, the Sprague 
Electric Railway & Motor Company, moves for a preliminary injunc- 
tion against the Steel Motor Company to enjoin infringement of 
claims 2 and 6 of letters patent No. 324,892, issued August 25, 1885, 
to Frank J. Sprague for an electric railway motor. Thèse claims 
were adjudged valid by the circuit court of the Second circuit, and its 
decree afflrmed on appeal. The falidity of the patent having been 
sustained, an injunction must issue, as the respondent company con- 
cèdes that Exhibits Nos. 1, 2, 3, 5, 6, and 7 infringe the second claim. 
As to the sixth claim, respondent allèges that the présent proofs fail 
to show in said exhibits the use of ail the éléments of said claim. 
We will not pass on that question, as the complainant asks leave to 
withdraw so much of its motion as seeks for an injunction based on 
infringement of said claim. Such leave will be given, without préj- 
udice to complainant's right to aver and maintain such charge of in- 
fringement hereafter. 

The foregoing enjoined types are what are known as "nose-suspend- 
ed motors." The respondent manufactures motors with sidebar 
suspensions, and has produced plans and models of two such, known 
as Nos. 4 and 8, respectively, has submitted them to the inspection 
of the court and parties, and has urged the court on this présent mo- 
tion to pass on the question whether they infringe. Counsel for re- 
spondent allège that complainant's moving papers charge that re- 
spondent infringes in the manufacture and sale of said side-suspended 
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motors. Â careful considération» of the record satisfies-us that such 
charge has not been màdë on thë motion before us by eômplainant, 
and that the respondent, not the eômplainant, has sought to raise 
that issue. Againet action thereon by the court the eômplainant pro- 
tests, alleging that, while it regards said types as infringing the pat- 
ent in suit, it is not willing to tare that question çassed on in the 
présent motion or présentation by the respondent, and on its models 
and drawings. We must therefore regard the question as before us 
wholly and solely at the respondent's instance. Such being the case, 
we must décline to pass upon it. The practice to the contrary is set- 
tled in this circuit. Edison Electric Light Co. v. Westinghouse Elec- 
tric & Mfg. Cô. (0. C.) 54 Fed. 504. Let an injunction as indicated 
above be drawn and submitted. 



EDISON PHONOGRAPH CO. et al. v. KATJFMANN et aL 
(Circuit Cdurt, W. D. Pennsylvania. January 3, 1901,) 
' No. 8. 

1. Patents— Infringbmbnt— Right to Impose Conditions on Purchaserb. 

The manufacturer of a patented article has the right in selling the same 
to jobbers for the trade to prescribe conditions and restrictions to govern 
its subséquent sale, and one who buys from a jobber with notice of such 
conditions and restrictions is bound thereby, and for their violation may 
be treated as an infringer. 

2. Same— Sale in Violation of Known Restrictions. 

Complainants manufactured a patented phonograph, which they sold 
only under what was called a "jobber's agreement," which contained cer- 
tain conditions and restrictions as to the priées at which the instruments 
were to be sold. Défendants applied to purchase, and were sent a copy 
of such agreement to sign, and inf ormed that no sales were made except 
thereunder. They réfused to sign such agreement, and subsequently 
procured"a third person to purchase and ship them the instruments, which 
he did by signing the agreement. Défendants proceeded to sell the in- 
struments so bought in violation of the conditions of the agreement. 
Beld, that they were not bona fidepurchasers without notice of such con- 
ditions, hotwithstandlng they took the instruments from the flrst pur- 
chaser unconditlonally; and without knowledge that he signed the agree- 
ment, but, under the circumstanees, were put upon inquiry, and were, 
moreover, bound by the knowledge of thç flrst purchaser, as their repré- 
sentative, and in selling in violation of the known rules of complainants 
rendered thëmselves liàble as inïrïngers. 

In Equity; On motion for preliminary injunction. 

Howard W. Hayes, for complainants. 
W. B. Kbdgers, for respondents. 

ACHESON, Circuit Judge. I cannot doubt that the complainants 
hâve the right to sell their patented phonographs with the restric- 
tions and upon the conditions contained in their "jobber's agree- 
ment," and that dealers huying the patented instruments from the 
jobbers with notice of those restrictions and conditions are bound 
thereby. Dickerson v. Matheson, 6C.C, A. 466, 57 Fed. 524; Same 
v. Tinling, 28 C. C. A. 139, 84 Ped. 192, 195. The material facts 
hère appearing are thèse: Upon application for a supply of the 
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patented phonographs by the défendants to the complainants, the 
défendants were informed of the pian the complainants had de- 
vised for the protection of themselves and their customers as em- 
bodied in their "jobber's agreement," and a copy of that agreement 
was furnished to the défendants to be signed by them. A corre- 
spondance by letters hetween the parties then ensued. The de- 
fendants asked to hâve the agreement modified by striking out the 
eleyenth clause, but this was positively refused by the complainants. 
The défendants were adyised fully of the reasons which had led 
to the adoption of the plan for doing business as contained in the 
"jobber's agreement," and the défendants were distinctly informed 
that the complainants would not deviate therefrom in any instance. 
Shortly thereafter (within two months) the défendants took steps 
to get a supply of the patented phonographs manufactured by the 
complainants through one Wood, a merchant of the city of New 
York, from whom the défendants were accustomed to purchase other 
goods. Wood was not then a dealer' in phonographs, and the de- 
fendants did not send him an order for the instruments. The de- 
fendants' manager, Mr. Baer, saw Wood personally, and procured 
his services in the matter of obtaining the phonographs from the 
complainants. The following extract from Mr. Baer's affldavit in 
behalf of the défendants, made and flled herein, states the trans- 
action thus: 

"Afflant inquired of said Wood as to whether the purchase of the phono- 
graphs could be made from him, to which inquiry said "Wood replied that he 
did not then know, but f elt sure that he could get them, and sell them to 
défendants. It was distinctly understood between afflant and said Wood 
that défendants, in case they received the phonographs, would not be bound 
by any trade restrictions. Shortly thereafter afflant saw said Wood, and made 
inquiry as to what, if anything, had been done in relation to the matter. Wood 
replied that one Gilmore, the président or manager of the complainant com- 
panies, had been in Europe for some time, and was expected home in a few 
days, or had been home a few days; that said président or manager was a 
friend of his, and that there was no use for him to talk to anybody else; 
that when one wants on the inside one must go to the head man; and that 
he would go to Orange in a few days, and see said Gilmore about the matter. 
Shortly thereafter afflant saw Wood, who informed him that the goods desired 
would be shipped in a few days. Afflant then told him that défendants might 
eut the list priées, and Wood replied: 'I don't care what you do with them. 
You may give them away if you want to.' Afflant said, 'I f ear you cannot 
get further orders if we break the priée.' Wood replied that he would not 
hâve any trouble getting more goods because of his relation with the said prés- 
ident or manager. The purchase made from Wood was unconditional, and 
there was no agreement or understanding, expressed or implied, that the de- 
fendants were to be in any way restricted as regards price or otherwise." 

In fact, Wood procured the phonographs from the complainants 
by flrst signing the said "jobber's agreement," thereby becoming 
subject to ail its restrictions and conditions. Having thus acquired 
from the complainants thèse phonographs, Wood immediately ship- 
ped them to the défendants, who hâve been selling them at their' 
store in PittsbUrg in violation of said restrictions and conditions. 
Can the défendants be esteemed bona fide purchasers without no- 
tice? I think not. It is hard to believe that they placed any 
reliance whatever in the représentations of Wood. They had just 

105 F.— 61 
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beën in direot communicatk>ki s wltii'the complainants, and had learnëd 
•v/hait theïr invariable 5 coursé" <df ' business wafi. The défendants cer- 
tàinfyknew enougli $j distrflBtthe ability of Wbod to procure by 
légitimât*: means théphonographs freed from restrictions and con- 
ditions/- Iudéed, Wooi'S Suggestion inrolved secret ânçï tmderhand 
dealing with an officiai of the cotuplainant companiés^ Under ail 
thé circttmstances, inqdiry by thê défendants of the complainants 
was a plàin dtity, arid Such inqniry would hâte revealéd the truth 
instântly: Moreover, the défendants did not btty in the open mar- 
ket. They purchased tàrôugh Wood. He represented them in the 
transaction, and his knowlëdge is to be imputed to the défendants. 
The défendants, I think, must be treated as infringerô. Let a dë- 
cree for a preliminary injuûction be drawn. 



'■■ liBIN t. MYBRS et al. 

: (Circuit Court of AppealSjjSecond Circuit. December 6, 1900.) 

'■" ' .■', '"'"'. :'No:'7. : '_ . 

PATBNTsi-AlTTICIPATJON^EvlDKNCK OF PbiOR INTENTION. 

;The Leih patent, No. 615,073, for a mattress frame, claim 1, Held 

'ànticipatéd by the Taber design patent No. 26,245, issuèd prior to Lein's 

application, and concededly disclosing the same derlce, on the ground that 

the évidence was insuffîciertt to sustain the burden resting on complainant 

to provë the priority bf Lein's ûivention. 

Appèal from the Circuit Court of the United States for the Southern 
District of Jtew York. 

$his cause cornes hère upon an -appeal from a decree of the circuit 
court, Southern district of: New York, sustaining the first claim of 
United States patent' 615,073, and flnding inf ringement in défendants' 
structure. 97 Fed. 60f. 

M. E. Bobinson, for appellants. 
Clifton V. Edwards, for appellee. 

Before LA.GOMBE and SBŒPMAN, Circuit Judges. 

LAOOMBE, Circuit Judge. The patent is for a mattress frame, 
and wàs issued to complainant November 29, 1898, upon an applica- 
tion filed August 7, 1897. The spécification states that the objeet 
of the improTement is to construct a simple and inexpensive frame, 
in which the gjnallest possible surface will be exposed to the accumu- 
lation Of dust, dirt, or vermin, and in which the weight put upon the 
mattress will be so distributed as to be directed against ail parts, and 
in which the greater the,, weight the more firmly will the frame be 
held together. The device comprises a corner bracket in which the 
side rails and end bars are inserted. Of this bracket the spécification 
states: 

'The bracket, G, comprises a socket, e, into which the end of the side rail is 
adapted to snugly fit, while the upper surface of this socket extends back- 
wardly a suitablë distance; fqrmlng an extension, d, which, when the woven- 
wire fàbric is attaçhed to the end bars, bears firmly down upon the aide 
rails, as hereiàbefore mentioned." 
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The first claim is as follows: 

"(1) A socket for a mattress frame comprislng a part adapted to engage 
the upper surface of the side rails of the mattress frame, a horizontally ex- 
tendlng shoulder formed on one side thereof, a vertically extending bracket 
at the outer end of said shoulder, a similar bracket at the point where said 
socket engages the side rail, and means for screwing . the end bar of the 
mattress to the upper ends of said brackets, substantially as described." 

On November 3, 1896 (upon application filed August 10, 1896), a 
patent for a design for a corner block for mattress frames was issued 
to one Taber (design No. 26,245). It is conceded by complainant that 
the subject-matter of the first claim of the patent in suit is disclosed 
in this design patent. To avoid the défense winch this design patent 
establishes, it is necessary for complainant to show that his invention 
antedates the date of his application by several months. The burden 
of proving this is upon complainant, and we are unable to concur 
with the judge who heard the cause at circuit that he has borne such 
burden. Such évidence, especially when it deals with experiments 
which resulted only in some two or three spécimens, which never left 
the shop, and were seen years before by but a few persons, who, in 
giving their recollections of dates, are unable to fix such dates by 
référence to some transaction whose date is susceptible of definite 
proof, is rarely satisfactory. Before discussing this testimony, it 
may be noted that it deals with two différent groups of devices, an 
"earlier pattern" and "earlier casting," and a "later pattern" and 
"later casting." The judge at circuit was of the opinion that the 
earlier device embodied the invention of the first claim. We hâve 
reached a différent conclusion, not finding in it the "part adapted to 
engage the upper surface of the side rails," which the spécification 
refers to as an extension backwardly a suitable distance, thus secur- 
ing a bearing surface adapted to give the strength of structure and 
distribution of weight, which was the object sought for. The crucial 
fact, therefore, which complainant must establish by persuasive 
proof, is a date for the "later" pattern or casting prior to November 
3, 1896. 

Complainant's application is sworn to July 19, 1897. His concern 
moved into a new factory on Second avenue in December, 1894. His 
narrative of what took place between thèse fixed dates is as follows : 
Shortly after he got settled in the new quarters (Second avenue), it 
being a dull season, he made sketches, experimented, and, having 
finally settled upon a plan, made patterns, which he got completed 
somewhere about March or April, 1895 (before the busy season, which 
was usually in April or May). Shortly after the patterns were com- 
pleted, castings were made of composition. After thèse were made, 
he got the tubular side rails ready, and the frame was assembled into 
a spring (the trade-name for a completed spring mattress), and put 
together by himself and one of his workmen, Beyers. It then ap- 
peared that the tension was not great enough, so the spring was 
taken apart, and the fabric eut off, in order to put on fabrics with 
greater tension. By that time they were in the busy season, and the 
thing was laid aside, so that they might get out orâers, and the "in- 
vention lay dormant for some little time." At that time his idea, as 
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he says, was to "make tlie casting of somëthihg 1 stronger than the 
composition," and he fiaally gotithem made of malléable iron. There 
iiThô ^ggëstion that the model 6f the castings wàs'then changed; 
oMy^Cwâteria,!., This "took: samë time i;o get them cast," and it 
vças lat-e p the fall bef ore they wëre ready to do mu,qh more with it. 
"When we got time," says the witness, "after ourbusy season was 
over jn the fall, we took the matter up again, made a spring that suited 
us so far as 1 tension was conéerned, but not so attractive as we would 
lifte." In this narrative complainant is corroborated by the workman 
Beyers, who says hé believes he saw the pattern in the early part of 
1895, ând the casting in about May or June; that he very well recol- 
leçts iiïtting the bed together, which, "to the best of his knowledge, 
mùé^flavelbeen" in thé ïnonth of June, 1895. He is also corroborated 
by his' son, William '«Jï Lein, who says he saw the pàttern bef ore they 
moved to Second avenue (a flxed date,— December, 1894), and the 
casting four or flve in'onths àfter ïnoying, when he assisted to con- 
struit a metallic bed with the identical casting in it. The évidence 
abunïjahûy proves the existence of the device embodied in the earlier 
patfèrh ahd casting in , the year 1895. As to the device embodied in 
the làtër pattern and; ïater casting, however, the évidence is unper- 
suasive. i Çomptainaïït's narrative is that after he had made a bed 
that suîtèdj using the eâriier form of casting in malléable iron, 
which Was làte in the fall of 1895, he went tô work to make another 
set of patterns. "Thèse patterns," hë says, "with the sketches, took 
some time, and, with the business then increasing, it was some time 
before we gbt the captirigs rëâdy to put together. We were, however, 
so wellsatisfled with what we frad done that I determined to apply 
for à patent, and did SO in July, 1897, to the best oï'my recollection. 
The pattern I produce is One that was made at that time." In this 
narrative of events it wilï bè obsérvëd that the witnéss gives no date 
for the production of tbe later pattern, and his statement seems 
rather to in«iicate that such production was nearer in time to the 
application for the patent than it was to the completion of the earlier 
model of spring bed. The man who made the castings is named, 
but neither himsélf hor bis books produCed to fix the date. At the 
Close of a long direct âhd cross examinàfton, complainant was asked 
on redirect tbe question, "When did you receive the later castings?" 
to which he rëpiied, "The latter paît of 1895 or 1 in 1896,"— an answer 
which witnéss does not accéntuàte by référence to àhy transaction 
of known dates, and which does not entirely harmOnize with his nar- 
rative of events as giyen on the direct. Compjainant's partner, Ir- 
vine, was ûot called as a witness; but itis stipùlated that, if called, 
he would téstify as set fqrth in a page 6f the record: "In the latter 
part of 1895 Mr. Lein showed me the çomplairiant's exhibit later 
pattern, aûd in the latter part of 1895 or èarly in 1896 he showed me 
complaihaut's vèxhîbit later castihg, and àbout this time I sàw this 
casting put into a mattress frame which was assembled in the shop 
by Mr. Lein, and testèd by him ahd^some of the workmen." Hère 
again thé date is flxed by the unaiâëd'mëmory without référence to 
any other occurrence which the witness knows the date ôf. He 
does, however, fix it as of the time when the mattress frame was as- 
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sembled in the shop by complainant and some of the workmen. The 
testimony of thèse two witnesses is not very strong as to date when 
thèse later patterns and castings were produced. It lacks corrobo- 
ration. Nevertheless, it might be accepted as sufficient to carry 
the date of invention back prior to November 3, 1896, if it were un- 
contradicted. Two other witnesses, however, called by the com- 
plainant, give testimony which indicates that the date was more ré- 
cent. Béyers, the workman who has been already quoted as to the 
assembling of the bed made with the original castings, testified that 
he put together a mattress with the later castings "right after we 
moved from Second avenue to Twenty-Third street"; he "thinks it 
must hâve been" before they moved; that he first saw the later pat- 
terns and castings, but says that it was after removal that they were 
assembled; "must hâve been in July, I think, because I know it was 
our slack season." The removal to Twenty-Third street was in 1897. 
William J. Lein, the foreman of the shop, testified that he saw the 
later pattern "first just before we moved to Twenty-Third street, and 
assisted in constructing one immediately after we moved there." 
Asked when he first saw the later casting, he replied, "To the best 
of my belief, it was about two years ago [he testified September 12, 
1899], or when we first moved into Twenty-Third street, where I 
assisted in constructing a spring of thèse castings," and added that 
they moved into Twenty-Third street in May, 1897. 

Upon this state of the testimony, ail produced from complainant's 
own shop, we are not satisfied that he has shown by a fair pré- 
pondérance of proof that his invention antedates the issue of the 
Taber design patent, which concededly discloses the limited improve- 
ment sought to be covered by the first claim of the patent in suit. 
The decree of the circuit court is reversed, with costs. 



PARRAMORE v. TAYLOR. 

(Circuit Court, D. Connecticut. January 16, 1901.) 

No. 1,014. 

Patent — Hosb Supporter— Infringement. 

The Parramore patent, No. 629,391, to provicie an improved construction 
designed to enable a skirt to be clasped around the corset by means of 
hangers without affecting the hose supporter, must be limited to the 
means illustrated in the spécifications, or its équivalent, and thus limited 
is not infringed. 

James A. Hudson, for complainant. 
F. W. Smith, Jr., for défendant. 

TOWNSEND, District Judge. Final hearing on bill and answer 
raising questions of validity and infringement of the first and second 
claims of complainant's patent, No. 629,391, granted July 25, 1899, 
to Eeddin W. Parramore, for a hose supporter. One of the objecta of 
the invention, as stated by the patentée, "is to provide an improved 
construction especially designed to be connected witii a stud or clasp 
of the corset, thus dispensing with the use of safety pins and other 



966 105 FEDERAL REPORTER. 

attaching devices, which hâve been found injurious to the corset, and 
enabjing a tight-fitting skirt to be clasped around the corset without 
hindrance from the hose supporter." This objèct is accomplished by 
mèaps of à hanger "consisting of a fabric body and a metallic banger 
pî^cç," which "is formed with an elongated loop or eye, 8, wbich ex- 
terids from the center oî thè upper convex edge thereof." He adds: 

"To use my improved hose supporter, the eye or loop, 8, of ,the hanger is 
fltted to the stud, 20, àfter which the corset clasp is closed over the eye or 
loop and çonnected to the stud, thereby attaching the hanger, 5, to the corset 
In a manher to prevent the hanger from being disengaged accidentally from 
the corset." 

This type of stocking supporter is old, and has been produced in 
a greàt'variety of forms. Défendant had made such supporters prior 
to complàinant's alleged invention, which only differed therefrom in 
pu{ti% two hooks on the hanger, to be attached to eyes, to be pro- 
vided faear the middle of the corset, just as the eyelets in complain- 
aht's hanger, which "enabled the hanger to be çonnected to studs 
espeeijàliy provided on a corset of large size." Défendant had also 
made> such supporters identical with those of complainant, except 
that they weré attached to the corset by a belt instead of a hook. 
The patentée was the flrst to design a complète, détachable device 
whjch sustained both stocMngs from a single existing point of sup- 
port on the corset. Whether it involved invention to thus dispense 
with corset attachments; to provide a construction which involved 
the same opération as àhy one may perforai when he loses a button 
frpm a garment; namely, to hitch it on to some existing substitute; 
whether this was anything more than an improvement in degree or 
fmishr-are close and interesting questions, which may perhaps be 
answéred in the affirmative. 

The flrst claim is as* follows: 

"(1) A stocking supporter consisting of the duplicate suspension tapes or 
elastics, and a single hanger to which the upper ends of the tapes or elastics 
are çonnected, said hanger being provided with an eye or loop adapted to 
be detachably engagea with the stud of a corset clasp, substantlally as de- 
scribed." 

Défendant uses a patented "Combined corset steel lock and gar- 
ment supporting hook," in the shape of an anchor, having no "eye 
or loop adapted to be detachably engaged with the stud of a corset 
clasp," and therefore he does not infringe the flrst claim. 

The second claim is as follows: 

"(2) A stocking supporter consisting of the duplicate stocking-engaged mem- 
bers, and means for permanently uniting the two members at thelr upper ends, 
said means being in the form of a hanger pièce which is adapted to be en- 
gaged with the corset at the point where the sections of the corset meet, sub- 
stantially as described." 

Does défendant infringe said second claim? Oounsel for complain- 
ant contends that the patent "should be construed to cover any form 
of attaching device adapted to engage with any part of the clasping 
device." • But such a broad construction would be manifestly invalid. 
Ail coBxplainant can claim is the means illustrated in the drawings 
and described in the, spécification, or its équivalent. Defendant's 
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anchor is not the équivalent of complainant's means substantially 
as described, because: (1) It is not a "loop or eye," (2) It is not 
"fitted to the stud, after which the corset clasp is closed over the eye 
or loop." It is only capable of use on the clasp after its engagement 
with the stud. (3) It does not "prevent the hanger from being disen- 
gaged accidentally from the corset." Its distinct function is to lock 
stud and clasp together after engagement, but it is not itself locked 
or held in place saye by the strain of the supporter. 

Thèse conclusions dispense with the necessity of discussing the 
other défenses. Let the bill be dismissed. 



JENNINGS et al. v. EOGERS SILVER-PLATE CO. 

(Circuit Court, D. Connecticut. January 11, 1901.) 

Patents— Damages von Infhingemknt— Loss op Profits. 

On an accounting in a suit for infringement, where lt is shown that 
défendant placed the infringing article on the market at a much lower 
priée than the patented article was sold by complainants, it cannot be 
assumed as a basis for Computing complainants' loss of profits that they 
would, but for the infringement, hâve sold the same number of the articles 
as were sold by défendant at the higher price. 

In Equity. Suit for infringement of patent. 

On exceptions to master's report, see 96 Fed. 340. 

J. C. Chamberlain, for complainants. 
J. G-. Calhoun, for défendant. 

TOWNSEND, District Judgê. Bespondent has filed exceptions 
to master's report on accounting by infringer. The flrst exception 
is directed to an apparent mistake in computation on the face of 
the report, which it is claimed affects the whole report. The sec- 
ond and third exceptions allège a failure to allow the amount ac- 
tually expended for factory and selling expenses. On this point 
the master, in ter alla, says: 

"The défendants claim of manufacturing expenses in this statement is alto- 
gether too extravagant to be believed, being from 25 to 41 per cent., and the 
complainants' claim of 20 per cent, to be allowed for shop expenses erred in 
the other way, but not so outrageously. In the very many accountings which 
I hâve conducted I hâve never allowed more than 25 per cent., and lt has 
seldom been claimed." 

He allowed the 25 per cent. It is not entirely clear whether the 
master found that the 25 per cent, covered selling as well as manu- 
facturing expenses. If not, such selling expenses should also be 
allowed. 

As to the fourth and fifth exceptions, the new design is not 
within the issues referred to the master. 

The sixth and seventh exceptions are as follows: 

"(6) Because the master errs in flnding that the only proper and adéquate 
rémunération to the complainants 'is the profits complainants would hâve 
made on the sale of thèse same mirrors, which they would hâve made and 
sold If défendants had not wantonly destroyed the business they had already 
built up.' 
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"(7) Because the roastey- errs In findtag, that the complainants would hâve 
màde the sum of $1,174.4* iprOfits ou the sïile'àf traînes but for the infringe- 
naeat of the complaiitaats' patent by thé«dëfenâant" 

The report oft^j^sfe hérèw.ptatfiSithe.various théories on 
wïjiçh the évidence ',v$jf| presented, . and\ mak^s alternative findirigs 
tfiereon. , The défendit plàcéd the infrtngiqg frames on the mar- 
tel at sùch a low price .as i 6 drive cpmpiainants' frame out of the 
markét, and to leave.jrtsèlf a very smàll margin. of profit. In thèse 
cirçumstançes it is jn^pïear that the complainants would havè sold 
their hïghër-priced fràmes jtp tfrg persons who bbught theçheaper 
ones from défendant. In fact, oné of the complainants stâteàat 
the hearing before the master that be did not think they sold to 
the same customers as those to whom the défendant sold thèse 
goods. Theref ore the eourt would not be justified in assuming that 
the complainants would hâve sold tjhe. sameamount of goods to 
def endant's customers. it does not appéar what complainants' sales 
were pripr to the inMEfèement. 

Thè ^ort ïs referréiâF^ack tp t |hè master to enâble him to, cor- 
rect any errorB of, cpwpiitation ov transcription which Jie may flnd 
therein^ and with ïeave to complainants to introduce fùrther évi- 
dence as to damage») if they désiré so to do. 
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(Circuit Court, E. D. Pennisyïvania. January 29, 1901.) 

Patents— Skirt Pkotectorb. 

The Poyet patent, No.- 621,124» for an improvement In sfcirt protectors, 
ls not Invalid for ihdèiïnitèness, iiitfailing to specify how much one of the 
two heads of the sklrt protector should be wider than the other, or how 
much the number of weft threads in one head should be greater than 
the number In, thé other. > 

Wm. 0., Stràwbridge, f or complainant. 
M. A. Kursheedt, for respondents. 

J. B. McPHEBSON, District Judge. The complainant is the own- 
er of letters patent No. «21,124, issued upon thè application of John 
Baptiste Poyet f or an improvement in skirt proteçto^s. . The claims 
of the patent are as foilows: •. 

"(1) A sklrt protector eonsistlng of a fabrle composed of a double head and 
a brush, one head having a greater number of weft. threads than the other, 
whereby the protector is .ciïrved in the direction of its length. 

"(2) A skirt prètectôr ètfnsisting of a double head, and a brush, one head 
having a greater number ;of weft threads than the other, and the two heads 
being of différent widths. 

"(3) A fabric for a sklrt protector. formed of two sets ,of heads, each set 
being composed' of warp and weft threads, the weft threads being floated 
from one set of heads to the other, onë ifrember of each set of heads having a 
greater number of ^Weft tbieads thanthe'other member of said set. 

"(4) A-fabrie for a skirt , proteptor formed of two sets of heads, each set 
being composed of warp and weft threads, the weft threads being floated from 
one set of heatjs to the other, one member of each set of heads having a 
greater number of weft threads than the other member of said set, and the 
members of each set of heads being of différent widths." 
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In May, 1898, the complainant began to manufacture and sell 
skirt protector fabrics embodying Poyet's invention, no curved skirt 
protector binding having been made or sold before that time. The 
fabric was put upon the market through Stewart, Howe & May, of 
New York, and has been largely advertised by a picture of the skirt 
protector, with the letters "S., H. & M." The invention has been 
useful and successful, the sales during the first year amounting to 
$11,000, during the second year to f 60,000, and during the third year, 
up to the month of June, 1900, to $26,000, making a total of $97,000 
during this period. The défendants, except Charles and Philip 
Eosenau, who are not members of the flrm of S. Kosenau & Co., and 
against whom there is no évidence, manufactured and sold a fabric, 
substantially identical with the complainant's fabric, between the 
date of the patent and the date of flling the bill. The infringing 
article embodies the construction specified in each claim of the pat- 
ent. 

No serious effort was made to prove that the patent in suit had 
been anticipated, and this défense need not be further considered; 
nor, in reply to the défense of want of invention, is it necessary to 
say more than to express my disagreement with the défendants up- 
on this point. No doubt the line between invention and the mère 
application of mechanical skill is sometimes difficult to draw, and 
there will often be différence of opinion upon the same facts. To 
my mind, the complainant's patent embodies the resuit of inventive 
thought. Another mind may, perhaps, come to a différent conclu- 
sion. 

The principal défense is that the patent is invaljd "because it does 
not state in the spécification or either of the claims how much one 
of the two heads of the skirt protector should be wider than the 
other, or how much the number of weft threads in one head should 
be gréa ter than the number in the other." Or, in other words, to 
quote from Howard v. Stove Works, 150 U. S. 165, 14 Sup. Ct. 68, 
37 L. Ed. 1039, because "the description of the invention is vague 
and indefinite, and is not sufficient to enable those skilled in the art 
to construct it without experiment so as to attain the desired re- 
suit." It does not seem to me that this défense calls for much dis- 
cussion. It is sufficiently answered, I think, by a référence to the 
spécifications and drawings of the patent, and by a statement of the 
facts that not only is there no test'imony to support the charge of 
insufficient description, but that the défendants did not find the 
slightest difficulty in making the patented fabric. The patent was 
granted on March 14, 1899, and almost immediately the défendants 
began to manufacture; for the bill wàs filed on May 26th, only two 
months afterwards, and the défendants' sales were made between 
thèse dates. 

A decree may be prepaired, awarding an injunction, and direeting 
the défendants to account 
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89BEBORNÏJ et aL t. WltCpjS: & GIBBS SEWING-MACH. CO. 
(Circuit Court, E. D. Pennsylvanla. January 2, 19Q1.). 

:, ^. is. ' ■ 

Patents— License Aghbemkhp— CoKSTHueTiON— Royalties. 

A: license agreement granting exclusive rights to défendants under two 
letters patent for the same invention, the younger of which dld not expire 
until May 11, 1903, , provided that the rights and obligations of the par- 
ties thereunder shbuld continue until August 29, 1899, the date of the 
expiration of the elder patent, or sb long thereafter as the licensee should 
continue to hold for the Joint beneflt of the parties any exclusive license 
rights under a prior license agreement, which contained a clause provid- 
lng that such agreement should («nntnate with the life of the elder pat- 
ent, "or, should any other patent tir patents be obtained on pending appli- 
cations relating to or coverlng a similar subject-matter as said patent, 
: • ■*'...* ■. thén with the life of such subséquent patent or patents, having 
the longer duration, which, when Issued, shall be considered to be cov- 
ered by this agreement," Held, that défendants' obligation to pay roy- 
alties as required by their license términated with the life of the younger, 
and not the elder, patent. 

■: Jobp G-; Johnson and Frank P. Prichard, for plaintiffs. 
P. K. Erdman, Geo. Tucker Bispham, and Howson & Howson, for 
défendant. 

DATJ«4S, Circuit Judge.,,. On the trial of this, case the court re- 
served/ihis point: "Wjiether the rights and obligations of the plain- 
tiffs an# défendant, under thé agreement between them dated Jan- 
uary 8, 1884, : continued to the expiration of letters patent of -the 
United States 341,790, or whether the said rights and obligations 
continued only until August 29, 1899;" and the jury was instructed 
to find;fpr the plaintiffs, and to ftssess damages at $15,638.23 upon 
the hypqthesis that those rights and obligations continue to the ex- 
piration of paient No. 341,790, and ; at $1,836.86 upon the hypothesis 
that théy continued only until August 29, 1899. Accordingly, al- 
ternative verdicts were rendered* and the plaintiffs now move for 
judgment for the larg'er sum, viz. $15,638.23, and the défendant that 
judgment be entered for the smaller sum only, viz. $1,836.86. 

The plaintiffs were the owners bf certain patents for "trimmers," 
used as attachments to sewing machines, and the défendant was their 
exclusive licensee, under an agreement dated April il, 1881, which 
provided, among other things, for the payment of a royalty in fixed 
sums f or eàch trimming device s,old, and 50per ceijtum of ail moneys 
receivedàjs rent upon the leasing of said devicçs or of sewing ma- 
chines containing them; ',. "said "license ancl privilège to continue to 
the full end of lie terni of letters patent No. 224,219," which, being 
the youngest of those to which that agreement reïated, expired on 
February 3^ £899. The, çontract of Januarjfg, 1884$ recited the agree- 
ment of Aprîl'll, 1881, as onè '^whereby the said parties of the flrst 
part did grant to the said parties of the second part * * * an 
exclusive license * • * of making or having made for applica- 
tion to and lease or sale with, and of applying to and of vending or 
leasing with, any sewing machines, other than those which sew zig- 
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zag seams, trimming devices having and containing the iinprove- 
ments, or any of them, set f orth in certain letters patent of the United 
States in said agreement cited, or in any other letters patent of the 
United States which the said parties of the first part might then or 
thereafter own or control for any improvements upon the said pat- 
ented inventions, or any of them. * * *" The said contract of 
January 8, 1884, also contained the following récital and provisions: 

"And whereas, for the purpose of extending the business carried on uader 
said license agreement of April 11, 1881, and for the mutual benefit of the 
parties to said agreement, the said parties of the second part hâve (by and 
with the consent of said parties of the first part) acquired by license agree- 
ment, dated eighth day of January. 1884, an exclusive license for, to, and 
within the United States under letters patent number 263,467, dated August 
29, 1882, granted to John Bigelow for trimming device for overedge sewing 
machine, and under any and ail other patents owned or which may be granted 
to or acquired by the said John Bigelow relating to simultaneous trimming 
and overseaming, and are now engaged in perfecting, and preparing to build, 
and place upon the market, combined sewing and trimming machines especially 
adapted for trimming the edges of fabrics, and uniting said trimmed edges 
by an overedge or overseam stitch (hereinafter referred to as trimming and 
overseaming machines), and hâve agreed to pay to the said John Bigelow or 
his assigna a royalty or license fee équivalent to twenty per cent of ail moneys 
îeceived by them, the said parties of the second part, as rental or royalty 
for the use of said machines if leased, or a royalty or license fee of fifteen 
dollars upon each and every such machine sold: Now, therefore, by and be- 
tween the parties hereto it is covenanted and agreed as follows: (1) The roy- 
alty to be paid by the said parties of the second part to the said parties of 
the first part upon 'trimming and overseaming machines' made by or for and 
leased by said parties of the second part shall be an amount equal to thirty 
per cent, of ail moneys received by said parties of the second part as rent 
for the use of said machines, in Heu of an amount equal to fifty per cent, of 
such moneys, as provided by clause 5 of said agreement of April 11, 1881. 
This réduction of royalty is agreed to by said parties of the first part for 
the purpose of reimbursing to the said parties of the second part the royalties 
to be paid by them to the said John Bigelow or his assigns. as hereinabove 
set forth, is to apply to trimming and overseaming machines only, and is to con- 
tinue so far and so long only as shall be necessary to reimburse to the said 
parties of the second part royalties actually paid by them to the said John 
Bigelow or his assigns upon such machines. * * * (4) The terms of said 
agreement of April 11, 1881, save so far as herein and hereby expressly chan- 
gea or modified, shall apply to trimming and overseaming machines, and shall 
ascertain and détermine the respective rights and obligations of the parties 
hereto In regard to the business of making and selling or leasing such ma- 
chines, save that said business and said rights and obligations shall not expire 
with letters patent 224,219, nor shall article 14 of said agreement of April 11, 
1881, be operative under thèse présents; but the rights and obligations of the 
parties thereto under the terms hereof, and of so much of the agreement of 
April 11, 1881, as is hereby adopted and made part hereof, shall continue until 
the 29tb day of August, 1899, or so long thereafter as the said parties of the 
second part shall continue to hold (for the joint benefit of the parties hereto) 
any exclusive license rights under and by virtue of the hereinabove mentioned 
license agreement with John Bigelow, or any renewal thereof or substitute 
therefor." 

The license agreement between John Bigelow and the défendant 
which is referred to in the last-mentioned contract also bears date 
as of January 8, 1884. It includes the following clauses: 

"(1) The said licensor grants an exclusive license to the said licensees, and 
empowers them to sublicense others to make and use the principles sbown, 
embodied, deseribed, or covered in or by said letters patent No. 263,467, dated 
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August 29, 1882, or any patent or patents which may issue upon. the original 
ippféëtwi^ffleMritae 5, 1879; àlso a Iicéïise, not exclusive,' under letters patent 
; NteïieT^eE.t-dâted Séptember 7, 1876. Sùbject ; to thë M •conditions hereinafter 
named, anél to the full end of the tenu for which said letters patent are or 
may be granted,., ,* * * (9) This agreement, except as hereinbefore pro- 
vided, shall terîriinate with the life jof the letters patent No. 263,467; or. 
should any other patent or patents beobtained on a pending application now 
In the United States patent office, flled June 5, 1879, relating to or covering 
a slmilar subject-imatter as sald patent ivta. trimming In advance of ovéredge 
sewing, which application was made by the sald licensor, then with the life 
of such subséquent patent or patents ftèving the longer duration, which, when 
issued, shall be cohsldered to be covered by this agreement, and a part thereof , 
the same as if sjfeclally mentioned." 

When the Bigelow license agreement from which the above clauses 
haye been extracted was made, the application therein referred to in 
clause 1 as "the original application" and in clause 9 as "a pending 
application" had been flled, but it had been divided into two divisions, 
A and B. Upon division A, patent No. 263,467, dated August 29, 
1882, had been issued j J and néârty four years thereafter a certain 
other patent, numbered 341,790, dated May 11, 1886, was issued upon 
division B* Consequently the elder of the two patents expired on 
August 29, 1899, but the youngerwlll not expire until May 11, 1903; 
and the controversy is as to wjièther the contract between thèse 
parties of January 8, 1884, termjnated with the life of patent No. 
263,467, or continues to be operative because patent No. 341,790 is 
still a living one. The provision of that contract, respecting its con- 
tinuant, is: 

"The rights and obligations of the parties thereto under the ternis hereof 
* * * shall continue until the 29th dayof August, 1899, or so long there- 
after as the said parties .of the second part shall continue to hold (for the 
joint beneflt of the, parties hereto) any 1 exclusive license rights under and by 
virtue of the hereinabove mentionèd license agreement with John Bigelow, or 
any renewal thereof or sdbstitute thërefor." 

There îs hère no patent ambiguity. The meaning of this language 
is plain, and nothing is requisite but to rightly apply it to the Bigelow 
agreement. That agreement did ûnljuestionably: grant an exclusive 
license under any patent which migblt issue upon the application of 
June 5, 1879, and therefore was inclusive of patent No. 341,790; but 
it is contended that, although the license extended to both patents, 
its duration was, by reason of 'the snbject-matter of the later one, 
limited to, the life of the earlier- one. This contention is not accord- 
ant with what would naturally be supposed to hâve been intended if 
nothing had been said in the agreement respecting tbe period of its 
continuant; and it sëeïns to me thât the parties to it must hâve 
meant, when, 'providing for its termination "with the life of such 
subséquent patent or patents, ?? to refer to any and ail subséquent pat- 
ents covered by its granting clause. But, even when separately con- 
Bidered, clause. 9, cannot be given the construction which the défend- 
ant seeks to put upon it. If it had stated merely that the agreement 
was to terminâte with ."thé : life of any patent that might be obtained 
on the pending application, thé defenaànt's position would manif estly 
be baselegs, and its only possible support, therefore, must be found 
in this langnage: "Kelating to or : covering a similar subject-matter 
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as said patent, viz. trimming in advance of overedge sewing." On 
behalf of the plaintiffs it has been argued that thèse words naturally 
and grammatically apply not to the words "any other patents," but 
to the nearer words "pending application"; and a grammarian would, 
no doubt, afflrni this point. But courts, in endeavoring to ascertain 
the true meaning of the parties to a contract, are not often aided by 
rules of grammar, and I do not attach importance to any mère 
nicety of literary composition in this instance. But, on more sub- 
stantial grounds, I think that the "pending application," not the pat- 
ent which had already been issued upon it, was the document promi- 
nently in mind when provision was made for the termination of the 
agreement with the life of any other patent to be obtained on that 
application. I believe that what the parties actually purposed was 
that the agreement should be operative so long as any other patent or 
patents which might be obtained upon that application should live, 
and that the added words, "relating to or covering a similar subject- 
matter," were not intended to qualify those which immediately pre- 
ceded them, but were used simply to express the understanding of 
the parties that the subject-matter of any other patent which could 
be issued upon the application upon which patent No. 263,467 had 
been obtained would necessarily be "similar" to that of that patent. 
But, be this as it may, it seems to me to be clear that patent No. 
341,790 does "relate to a similar [it could not "cover" the same] sub- 
ject-matter as said patent" No. 263,467. The parties to this license 
agreement knew, when they made it, that the last-mentioned patent 
had been issued upon division A; that it showed the trimming device, 
and did not include it because it had been made the subject of di- 
vision B; and that this device, though capable of being used with 
straight-ahead machines, was especially valuable for use in connec- 
tion with overseaming; and I cannot believe that, knowing ail this, 
they still did not regard that spécifie trimming device — the subject- 
matter of the second patent — as being related and similar to the 
subject-matter of the first, which was for a combination, of which, in 
every claim, a "trimmer" is stated to be an essential élément. 

I do not deem it necessary to comment upon the agreement of Sep- 
tember 1, 1889, between John Bigelow and others of the first part 
and the défendant of the second part. It is enough to say of it that 
the only inf erence which, in my opinipn, can be drawn f rom it, is 
not favorable to the défendant; and, without it, the plaintiffs' case is 
fully made out. The defendant's motion that judgment be entered 
on the verdict for $1,836.86 only is denied The plaintiffs' motion 
for judgment on the verdict for $15,638.23 is granted. 
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BHANSON et al. v. KTJTZ et ah 
(Circuit Court, E. D. Pennsylvania. January 15, 1901.) 

.-■■■ No. 4T. 

Patent Knittino Machines— Infkingement. 

The Branson partent, No. 333,102, relatjng to Improvement In kntttlng 
machinée, in View of the prior stàte of the art, and of the fact that the 
patented contrivancewas of doubtful utility, and never went into practical 
use, held not infringed. 

Joshùa Pusey and George J. B[arding, for complainants. 
Fràley & Paul and F. P. Fish, for respondents. 

DALLAS, Circuit Judge. This ià a suit in equity upon Patent No. 
333,1012, dated December 29, 1885, to Edwin B. Branson, for improve- 
ments in knitting machines. The claims involved are: 

"(1) Thè combination, with the needle cylinder, nee&les, cam cylinder, and 
needle operating cams of 'levées or liftera located below said cams, and levers 
or droppeïs located above said oams, said levers or lifters, and levers or drop- 
pers, being ponsttucted, toj raise and lower the needles successively to render 
them actlng and nonacting, substantially as described," 

"(4) The combination, with the needle cylinder, neadles, cam cylinder, and 
needle operating pams of a lever or dépressor located above and at oné side of 
the needle operating cams, for ■ automatlcally depresslng or lowering the 
needles successively, substantially as described. 

"(5) Theconjbinatlon, with the needle cylinder, needles, cam cylinder, and 
needle operating cams of the levers or droppers located on each side of the 
needle operating cams, for automatlcally engaging the heel of the éleva ted 
needles in succession and depresslng them, substantlally as described! 

"(6) The combination, jwlth the needle cylinder, needles, cam cylinder, and 
needle operating cams of the levers or droppers, o, and a retaining spring or 
catch therefor, substantially as described." 

Several défenses hâve been set up, but the conclusion I hâve reaehed 
upon the question of infringemeat renders the discussion of any other 
unnècessary. 

Branson was not a pioneer. His advance, if he made any, was 
upon a path which had been already opened. The object he had in 
view had befoirè been acédmplîsbéd, not only by hand, but also by 
naachinery. His "liftéts" and "droppers" were, at the utmost, but 
improvements, and in them, and his arrangement of them, if in any- 
thing, resided àll that was new in the combination ' he devised. The 
language quôted in the plaintifFs brief, from the opinion of Judge 
<Mt in the case of Machine Co. v. Thom (C. G.) 25 Fed. 499, is not ap- 
plicable to this one. Upon réaflirig the wholeof that opinion, it 
clearly appears that the improvement which was there in question 
was of greàt value, and had, indeed, effected a "substantial advance 
in the art" to which it related ; whereas it is doubtful whether those 
now under considération actually and practically advanced the art 
of machine knitting at ail, and that they did not substantially do so 
my examination of the évidence has fully convinced me. Therefore, 
while I do not question the soundness of the ruling in Machine Co. v. 
Thom, that "no mère changes in the détails of construction should 
relieve a party from the charge of infringement," I cannot regard it 
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as pertinent to the very dissimilar case which the record before me 
présents. Moreoyer, the différences in this instance are far from 
being mère changes in détails. They consist, not of formai altéra- 
tions of, or of additions to, the mechanism or arrangement of the 
patent, but of the substitution therefor of an essentially différent 
organism, which has given to the art — what Branson did not give — a 
satisfactory commercial machine. To accord to the complainants the 
domination of that machine would be to give them a monopoly, not 
only of ail that Branson could possibly be said to hâve invented, but 
also of ail that might thereafter be added to the art in the same line 
of advancé, and the broad construction of his patent which is now in- 
voked would operate rather to the discouragement, than to the promo- 
tion, of inventive talent. United States Grlass Co. v. Atlas Glass Co. 
(C. C.) 90 Fed. 724; Deering v. Harvester Works, 155 U. S. 286-295, 
15 Sup. Ct. 118, 39 L. Ed. 153. In view of the prior state of the art, 
and of the fact that the patented contrivance was, at beat, of doubt- 
ful utility and never went into practical use, it is simply impossible 
to believe that it covered, or that the patent disclosed, the highly 
successful construction of the défendants. 

I am of opinion that the charge of infringement has not been sus- 
tained, and therefore the bill will be dismissed, with costs. 



LEPPER et al. v. RANDALL. 
(Circuit Court, E. D. Pennsylvanla. January 31, 1901.) 

1. Patents— Ham>Boiling Wbappebs. 

Letters patent No. 624,839, for an improvement in ham-boiling wrappers, 
because of the prior state of the art, is limited to the spécifie device 
whereby, the corners of the wrapper being folded back, a lacing cord is 
tightly engaged with the hooks, so as to envelop the ham completely, and 
form a sack. 

2. Same — Infringement. 

Letters patent No. 624,839, for an improvement In ham-boiling wrap- 
pers, is not infringed by a wrapper identical with the patented article, 
except that the fastenings are straps and buckles Instead of a lacing cord, 
engaged with hooks, studs, or eyelets. 

E. Hayward Fairbanks, for complainants. 
William Morris, for respondent. 

J. B. McPHERSON, District Judge. The complainants are the 
owners of letters patent No. 624,839, issued May 9, 1899, for an "im- 
provement in ham-boiling wrappers." The spécifications describe 
the invention as follows: 

"Our invention consists of a wrapper for boiling a ham therein, more par- 
ticuiarly a boneless ham, the same being f ormed of a pièce of canvas or other 
suitable fabric adapted to envelop a ham, and means for tightly compressing 
the wrapper thereon and preventing opening thereof , whereby the ham is 
guarded agaînst disintegration, and its judees are retained within the wrapper; 
thus producing superior résulta in the flavor, compaetness, and appearance of 
the ham." 

The drawings show a wrapper upon which are fastened four rows 
of hooks, àrranged at right angles, so as to form a quadrilatéral 
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figuré tàthiii <! t&e ends of the wrapper. Tfte arrangement of the 
hobi$ if j tMi, Sêsteribed : 

'■''^wilï ! 1)è : n6tieéd- that the rows bf hooks are In pàrallèl séries or pairs, 
and the membèW bf one pair extend at right angles to thèse of the other pair, 
and the several' rows extend at an angle to the sides of the mat between the 
corners of the tatter and the center ,tyiereof, said corners thus being free to 
be folded back along the lines of the hooks towards the center of the mat, 
overlapplng each other, and adaptéd tô be drawn closely together over a ham, 
as will be hereinafter more f ully explained." 

Thie, corners béinê folded back, a lacing cord is tightly engagea 
with thé hooks, sô as to envelop the ham completely and form a 
sack, thé joints bf which are thus "comparatiyely hermetically 
sèalèd , 'j this phrase meaning no more than that the wrapper is 
tightly «fastenèd arôund the ham. Instead of hookà, eîther studs or 
eyelets 'are àlsô named by the patentées as an alternative device for 
engai£ing tfoè cbrd. The claims of the patent are as fôllows: 

"(1) A frapper of the character named, consisting of a pièce of f abric and 
déviées Tvlthin thé ends thereof for engagement of a closing and tightening 
lacing -cord,' said devices being arrangea in séries at an angle to each other and 
each at an angle to the sides of the mât 

"(2) iA, wrapper of the character named, consisting of a: mat of fabric,, and 
means on the back, thereof within the ends thereof for engagement of a 
racing cord, the portions of the mat outside of said meâhs fceing free to form 
laps; said means being in séries at an angle to each other, and each at an 
angle to the sides of the mat. 

"(3) A wrapper of the character named, formed of a mat and lacing devices 
on the back thereof between the corners and center thereof in séries, at an 
angle to each other and to the sides of Cernât, 

"(4) A wrapper of thê character nam'ect; formed of a mat, lacing devices on 
the back thereof between the free cornera of the mat and the center thereof, 
and a cord with a loop adapted to be passed from one lacing device to the 
other over the folded-ln corner." 

This iflyiéiition met r^ith a good deal of success, .between 10,000 
and 15,000 wrappers being sold during one year. Not long after 
its introduction to the public, the défendant began to make and 
Bell a Wrapper which is în ail respects identical with the patented 
article, except that the fastenings are straps and buckles, instead 
of a lacing cord engaged with hooks, studs, or eyelets. This bill was 
thereupon filed, and the only question for décision is this: In view 
of the prior art, is the ; patent ikrïiië restricted to the exact device 
shown and claimed, or is it so fara pioneer invention as to be en- 
titled to invoke the doctrine of équivalents? ï hâve no doubt that 
the defendant's straps and buckles are an équivalent of the complain- 
ants' cords and hookp, a,nd I shoulçt enter a decreein the complain- 
ants' favor upon thé third claîm, if I did not;feeï constrained by 
the htetory of the, patent /to construe it narrowly, and restrict it to 
the exact device set forthV; 

When the application was flrstmade, the claims were as follows: 

"(1) A wrapper ofthë character named, consisting bf a pièce of fabric and 
devices withlD iÉè' ends thërébf for engagement of a closing and tightening 
lacing cord. r "''■''' "'•' ' ,,: " 

"(2) A wrapper of the character named, consisting of a mat of fabric and 
means. on the, back thereof within the., ends thereof, for engagement of a 
lacing cqrd, thé portions of thé mat outside bf said 'means being free to form 

làpS. ' " ; :.•::■■. 



lEPPEK V. RANDALL. 977 

The application was rejected, the examiner saying: 

"Claim 1 is antielpated by Wohltman, 465,742, December 22, 1891, and is 
rejected thereon. 

"Claim 2 covers the mat of fabric, with means on the back for tightening 
the wrapper about an inclosed ham, the portions outside of this means being 
free to form laps, shown in patent to Wohltman above cited, and the devices 
for the engagement of a closing and tightening lacing cord, shown in Maisel, 
440,815, November 18, 1890. Claim 2 is accordingly rejected on références 
cited. 

"Attention is invited to the following patents as of interest before amending: 
"Galster, 269,588, December 26, 1882; Metzger, 367,425, August 2, 18S7; and 
Detwiler, 225,467, March 16, 1880. 

"Ail références in 'Preserving, Exclusion of Air.' 

"The claims should be narrowly drawn to his spécifie device." 

Thereupon the application was amended by inserting the second 
paragraph hereinbefore quoted, describing the arrangement of the 
hooks, and by snbstituting the claims that now appear. The patent 
was then issued; but, under thèse circumstances, I do not think 
it has any claim to be a pioneer invention. On the contrary, it seems 
to me that the authorities require me to décide that the claims must 
be narrowly construed, and the patent restricted to its spécifie de- 
vice. As was said by the suprême court in Roemer v. Peddie, 132 
U. S. 317, 10 Sup. Ct 99, 33 L. Ed. 383: "This court has often held 
that when a patentée, on the rejection of his application, inserts 
in his spécification, in conséquence, limitations and restrictions for 
the purpose of obtaining his patent, he cannot, after he has obtained 
it, claim that it shall be construed as it would hâve been construed 
if such limitations and restrictions were not contained in it." Or, 
to use the language of Morgan Envelope Co. v. Albany Perforated 
Wrapping Paper Co., 152 U. S. 429, 14 Sup. Ct. 629, 38 L. Ed. 502: 
"But the patentée having once presented his claim in that form, 
and the patent office having rejected it, and he having acquiesced 
in such rejection, he is, under the repeated décisions of this court, 
now estopped to claim the benefit of his rejected claim, or such a 
construction of his présent claim as would be équivalent thereto.'' 
I think, therefore, that the complainants' patent must be so restricted 
that the fabric made by the défendant does not infringe. A strap 
and buckle is not a lacing cord, in any sensé of the word, although. 
as I hâve said, it is no doubt an équivalent. It is intended to per- 
forai the same function in substantially the same way, but the de- 
fendant may use the device, because the complainants are not en- 
titled to the benefit of the doctrine of équivalents. 

The bill must be dismissed, with costs. 

105 F.-62 
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CONSOLIDA^BÉi STÔfe^-SËRVteÈ 00. v; SETBOLO et aL 
(Circuit Court of Àppeals, Seventh Circuit January 2, 1901.) .,; 

: :'"■';. ',';.'. .'.';' :i ':"./No. .704.;. .;■ ' '.'.'■ ' 

Patents— iKFRiNGBMBNT— Cash Careibrs. 

Thé Osgood patent, N'a 357,851, for #ii improvement in store service 
apparatûs, whlch describës 1 in claim 1 à : cash carrier consisting of a box 
having rigidly attached hangers by means of which it is suspended from 
grooved pulleys trâveling ône behirid the other on a tautly-stretched hori- 
zontal wire, the pûrpose of such construction being to prevent oscillation 
of the car in the direction, of the way so as to enable it to be impelled 
from one end of the way tô the other by a single push or Impulse, is lim- 
ited to the précise means shown for preVenting such oscillation, and is not 
infringed by'a carrier which, employa a différent mechanism, to accom- 
plish tfte sàme purpose, 

Ajqaealtfrbm the Circuit Court of the United States for the District 
of Indiana. 
SeelOOFed. 299. 

In thèStiït below the appëllant alleged Infringement of Letters Patent No. 
357,851^ granted to Edwin P. Osgood Februafy 15, 1887,;, £ or a new and useful 
improvement Jn store service apparatûs. The application for the above Letters 
Patept wfls aied June 7, 1883. 

The drawing and spécifications of the patent in suit are as follows: 




3Zff.&. 




"My invention is an Improved cash-car apparatûs or system for sales rooms 
and the like. Heretofore and prior to my invention a cash-carrier has been 
devised consisting of an elevated wireway with a car mounted on wheels 
adapted to run upon the way, and provided with an endless cord attached ta 
the car and running over driving-wheels at each end of the way, with means 
for working the wheels and cord, and thus drawing the car back and forth. 
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Such a cash-carrier is shown In the United States patent to Brown. No. 165,- 
473, granted in 1875. 

"Also prior to my invention I am aware that loads hâve been supported on 
hookB carried on trucks which ran on an elevated way, and were moved by 
pushing. In such cases, so far as I am aware, the load or the réceptacle con- 
taining the load was, when moving on the way, attached loosely to the wheel 
or wheels, so that a push or single impulse would cause the load to swing or 
oscillate in Une with its movement, and this swinging or oscillation, though 
not greatly objectionable with heavy loads, or when the load was pushed ail 
the way by a continuous or prolonged pushing, is not practicable where a 
light load is required to be sent by a single impulse from one éhd of a line of 
considérable length to the other. 

"I hâve found by practical use that a freely-moving car adapted to be 
thrown by the single impulse of a push from one end of a store to the other, 
or from the salesman's stand to the cashier's desk, usually a hundred feet and 
more, is practical, rapid, does not disfigure the store, and does not get out of 
repair in use. There are no pulleys to provide, put up, or keep in repair, or 
to disfigure the store; no cord to stretch or break or rattle of machinery; but 
to adapt the free movement of a car or carrier to this spécial service, where 
the car (which with its load is light) must go the entire length of the way on the 
momentum of its original single impulse or push, and where the sender cannot 
in practice follow it, ail rocking or oscillating movement in the line of the im- 
pulse most be eliminated. To effect this I hâve provided for the car two 
wheels in line with each other and mounted in a suitable frame. This pre- 
vents any rocking of the frame longitudinally on the wire or in line with the 
impulse, and any slight latéral oscillation is not injurious. Further. the car 
(or that part on which the hand is placed in impelling the car), when impelled, 
must be rigid with the wheel-frame on which it is supported in the direction 
of the length of the car or line of movement. If it be attached by a hook, 
even if there be a two-wheel frame on the car, the load, when started by an 
impulse of the hand in line with the wire or track, will oscillate in that line, 
and interfères with the progress of the frame as seriously as if the frame oscil- 
lated on one heel. I therefore attach the car to the frame so that when im- 
pelled it will be rigid in the direction of its movement, and when pushed with 
its load will move as one solid body. As the car is required to go back and 
forth between the salesman and cashier it is manifest that the wire must be 
practicably horizontal. 

"When placed in a store, a cash-car apparatus constructed according to the 
conditions hereinbefore explained, and substantially as hereinafter explained, 
may be put up by simply stretching the wire from one end of the store to the 
other as taut as practicable and without intermediate supports. When so 
stretched it is scarcely observable, and nothing more is required than to place 
the car thereon, the car being previously fitted for the purpose, and the store 
is not obstructed by workmen. The wire fitted to sustain the necessary ten- 
sion will support the car indefinitely without appréciable wear or liability to 
disarrangement. 

"Manifestly the wire and its car may be duplicated or multiplied according 
to the requirements of the store. 

"Having thus given a gênerai statement of the conditions and limitations 
of my invention, I proceed to describe it in détail and with référence to the 
accompanying drawings, in which — 

"Figure 1 shows a plan view of the wires stretched from convenient points 
in the store and converging to the practical common point at the cashier's 
desk. Fig. 2 is a side élévation of the car. Fig. 3 shows a section of the car 
on line, x x, of Fig. 2. 

"In the drawings, a represents the horizontal wires connected to a flxed sup- 
port at each end. They are shown as converging from thèse flxed supports in 
différent parts of the store to the cashier's desk (indicated at E), where they 
are attached to a common bar, A. The bar and other supports must be of 
sufficient strength to allow the wires to be put under tension, so that they may 
be held practically horizontal throughout, and so that a car impelled by a 
push applied by the hand of the operator may pass, by its own momentum, 
from one end to the other, in either direction. As shown, the ends of the 
wires are tnreaded and are strained by means of nuts, c. The wires shown 
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are ail alike, and each bas Its appropriate car, so that a detailed description of 
one answers for ail. 

VTJie car shown consista of a box,B, which may be of any suitable shape 
or size under the limitations herein explained. It is suspended beneath the 
wire on wheels, d d, runntag on the wire one behind the other, by means of 
hangexs, e e, whlch form a frame for the -wheels. The two wheels, one behind 
the other, prevent any longitudinal oscillation on the axle, to which one 
wheel would render it liable, and the box or car, being flxed to the hangers, 
cannpt jbe "made to oscillate longitudinaUy thereon, and moves, with its load, 
as one rigid body. It ls therefore adapted to be impelled from one end of 
the way to the other in either direction simply by an original impulse given at 
the start and the untrammeled momentum thereby acquired, and a single im- 
pulse being once given the car moves certainly to its destination without fur- 
ther attention from the operator. 

"À buflCer of india-rubber or some équivalent elastlc material is placed 
axially upon the wire at or near the end, in order to arrest it without too severe 
a shock. ï pref er to make this stop adjustable by means of a set screw or 
other suitable means, whereby it may be set in any desired position. 

"The wjres may be stretcbed out in an obvious manner, and throughout the 
store are free from intermediate supports/' 

The spécifications and claims of appèlïant's original application for Letters 
Patent, Jûne 7, 1883, were extremely broad, the claims being as follows: 

"1. In a cash carrier System for sale rooms, wires stretched horizontally 
from suitable point or points in the store center or at any point forming sus- 
pended wàys upon which cars are mounted by means of wheels. 

"2. In a cash carrier System, a number of wires extending horizontally, 
from suitable supports to a supporting device at or near the cashier's desk, 
substantially as set forth. 

"3. The cash carrier System consisting of the horizontal way for each car or 
carrier mounted upon the ways." 

Subsegueiitly, January 30, 1885, thèse claims were amended to read as fol- 
lows: 

"1. An elevated wire way extending from a point over the salesman's 
counter to, the, cashier's desk in combi nation with a f reely moving car mounted 
upon wheels on; the wire way and adapted to be Impelled from one end to the 
other in either direction by an impulse which mày be imparted to it by the 
hand of the cashier or salesman. 

"2. A séries of elevated wire ways extending from the various salesmen's 
counters and converging to the cashier's desk, combined with a freely moving 
car mounted upon wheels upon each of said ways, the said cars being adapted 
to be impelled, from one end to the other of the ways in either direction by im- 
pulses of the hand imparted by the cashier or salesmen, 

"3. An elevated wire way extending from a point over the salesman's coun- 
ter to the cashier's desk, a freely moving car mounted upon wheels thereon 
and adapted to be impelle4 from one end^to the other in either direction by 
an impulse of the hand imparted by the cashier or salesman, combined with 
buffers secured to the way at each end thereof, substantially as described." 

Owing to interférence proceedings, the claims, as amended January 30, 1885, 
were further amended and çestrieted, April 28, 1885, as follows: 

"In thé flrst claim insert àf ter 'by' and before 'the cashier' — 'of the hand of.' 

"In the 2" daim after 'impulses'— 'of the hand.' 

"Amend the 3" daim by inserting 'of the hand' after 'Impulses.' " 

Letters Patent No. 312,752 issued to appellant, February 25, 1885, were can- 
celed and wlthdrawn, January 4, 1887, when appellant submitted an amended 
spécification, the claims reading as follows: 

"1. In a cash car apparatus, a wire stretched horizontally between flxed sup- 
ports at each end, and in the described relation to the cashier's desk, in com- 
bination with a freely moving car, having wheels fitted to run on a wire, one 
behind the other, said car being connected to a frame in which the wheels 
are journaled, and held rlgidly against oscillation longitudinaUy of the way, 
when the car is moved, the whole moving structure being adapted to be im- 
pelled as a solid body from one end of the way to the other, in either direction, 
by the momentum imparted by a single impulse or push; substantially aa 
described. 
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"2. In a cash car apparatus, a wire stretched horizontally between flxed 
supports at each end, and having an adjustable stop placed axially on said wire, 
in combination with a freely moving car, having wheels, one behind the other, 
said car being connected to a frame, the whole moving structure being adapted 
to be impelled from one end of the way to the other, by the momentum im- 
parted by a single impulse or push; substantially as described." 

January 11, 1887, in accordance with the Examiner's suggestions, further 
amendments and restrictions were made by appellant in the application of 
January 4, 1887, as follows: 

"On page 4, lines 6 and 7, erase 'which with the box.' 

"Claim 1, line 3, erase 'having wheels' through 'when the car is moved,' 
line 6, and insert: — 'consisting of a réceptacle below the wire connected with 
wheels fltted to run one behind the other on the wire, whereby the car 
Is held rigidly against oscillation longitudinally of the way.' 

"Claim 2, Hne 3, erase 'having' and ail of line 4 and insert: — 'consisting of a 
réceptacle below the wire connected with wheels fitted to run one behind the 
other on the wire, the.' " 

January 13, 1887, the Examiner demanded a still further amendment, which 
was conceded by appellant, the following day. Letters Patent No. 357,851— 
those in suit — were then granted, Pebruary 15, 1887, in accordance with the 
last above amendment and restriction. 

The first claim of the above patent is the only one alleged to be infringed, 
and is as follows: 

1. "In a cash-car apparatus, a wire stretched horizontally between flxed 
supports at each end and in the described relation to the cashier's desk, in 
combination with a freely moving car held below the wire on wheel-hangers, 
to which it is rigidly connected, the wheels thereof being fltted to run one 
behind the other on the wire, whereby the car is held rigidly against oscilla- 
tion longitudinally of the way, the whole moving structure being thus adapted 
to be impelled as a solid body from one end of the way to the other in either 
direction by the momentum imparted by a single impulse or push, substantially 
as described." 

The appellee's apparatus is clearly shown in the following dràwing: 




982 



105 FEDERAL REPORTER. 



; The abovë apparatus consi&ts ûf â^tirçck, or horteohtally stretched wjre, run- 
J^lMg ïrbiù thé cashier's dêjsk'tô thë sâiés côimter, ôii which track a car is sus- 
penfted "upoti a single wïëe^ near the'middle df the car, and above the wire. 
The„ car-body is attached 1 tô a long framesuspenâed beneath, and parallel 
to the wire. This attachhlent is at a point some distance from the bearing 
of the wheel upon the wlrè, and at thé opposite end Is placed another wheel, 
which: is jotirnaled in thé frame below the wire. The car-bbdy, being attached 
to thé Short end of the îrame, has a constant tendency, when weighted with 
merchandise, to overbalance the long end qf the lever, and thus causes the 
wheel at the long end or the trame, àhd under the wire, to press against the 
wire, at lts under side, which, in turn,is made to assume a slightly inclined 
position. 

The appéllëes urged upon the court below many illustrations of the prior 
art, introducing niûetçen patents In évidence. Thé court below; ,af ter stating 
succinétly/ ftttd correctly the state of the art prior to the Osgood device, 
adoptëd thé Brown patent, No. 165,47â, as the one most nearly related to the 
claim of ,tha i patent in suit. 

The spécifications and drawing of the Brown patent, above referred to, are 
as follows: 





"My invention cohsists In constructing and placing two standards, one at 
each place, between which transmission: of goods, &c, is desired. At or near 
the top, and on one side of thèse standards, guards are placed, from the top 
of which a wire rail is suspended from one standard to the other. On this 
wire rail, D, I suspend a carriage which, by aid of wheels, allows it to be 
moved back and forth over the same. This movemènt "is effected by an 
endless rope, which passes ovér grooved pulleys, placed within the fore-men- 
tioned guards and passing through an aperture In the top of the carriage, 
and also placed in a groove in the bottom of the same, thus steadying the 
movements of the carriage. 

"Thèse pulleys are rotated by aid of ropes or cords passing over and around 
their axles. Thus when the carriage is moved In one direction one of the 
said ropes Is wound up around one of the axles, the other being pulled down, 
and vice versa when the carriage is moved in the opposite direction. The 
carriage is provlded with drawers or suitable compartiments for the réception 
of the articles to be transmjtted. To the top of the standards bells or similar 
annunciators are placed, which indicate the arrivai of the carriage. 

"In order to describe my 1 invention more fully, I refer to the accompanying 
drawing, forming a part of this spécification and yepresenting a side view of 
my Improved apparatus for transmission of goods, tfjjc. A A, are the standards; 
C, the guards, fafetenedtto one of the uppèr slftës of the standards. D is 
the wire fastened tothe top of the guards, C O. B3 Is the carriage, with draw- 
ers, f f, aperture, g, at the top, and groove, h, at the bottom. I I, are the 
wheels secured to the top of the carriage and supporting the same npon the 
wire rail, D. J is the endless rope, passing around the grooved pulleys, K K, 
which are supported on the axles, L, L, araund which the ropes, m m, are 
wound. N N, are the bells or enunciators, placed on the top of the stand- 
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ards, A A. Where a limited place does not admit of employing the ropes, 
m m, for rotating the pulleys, a crank may be employed and placed on the 
ends of the pulley-axles In order to accomplish. the same resuit." 

Although not convinced that the prior art contained an anticipation to 
Osgood's device, the court below was of the opinion that the Osgood patent 
made such a small advance over the prior art, that it ought to receive a 
strict and narrow construction — an interprétation no broader than its terms 
eonvey — and dismissed the bill for want of equity. 

F. P. Fish, for appellant. 

Darid H. Fletcher, for appellees. 

Before WOODS, JENKINS, and GEOSSCUP, Circuit Judges. 

After stating the facts in the case as above, GEOSSCUP, Circuit 
Judge, delivered the opinion of the court, as follows: 

The object of the invention described in the patent in suit is to 
substitute for cash boys and girls formerly employed in retail stores 
a simple, efficient, and reliable apparatus, by which cash or small 
parcels can be conveyed from the sales station to the cashier's desk, 
and the change returned to the sales station. 

It is not claimed that, in the promotion of the gênerai purpose, 
the patent is, in any sensé, a primary one. It is admitted that the 
gênerai object in view had been previously realized, and that the 
patentée came into the art, not as a creator, but as an improver. 
The claim is that his system excels ail its predecessors for cheap- 
ness, simplicity and efficiency. Thèse constitute the scope of the 
appellant's improvement. 

But thèse are résulta simply. It is somewhat difficult to point 
out, in the appellant's apparatus, the mechanical means leading to 
thèse résulta. They may, however, with sufficient accuracy, be sum- 
marized as follows: (a) The use of a slender wire, instead of a 
métal rail, or a wire rail; (b) the use of straining nuts, placed at 
each end of the wire, so that the wire may be tightened, from time 
to time, to keep it stretched perfectly taut; (c) the attachaient of the 
car to the wire, so rigidly that oscillation, in the line with the car f s 
movement, will be prevented, resulting in the car's being propelled 
from end to end by a single impulse. 

It is plain to us that the employaient of the two features flrst 
named, either singly or together, cannot be treated as importing 
novelty into the appellant's patent. The use of nuts to stretch the 
wire is not mentioned, either in the claims or the spécifications; 
and the proceedings in the Patent Office, in connection with the 
formulation of the claims, exclude the inventor's sélection of wire, 
as distinguished from some other form of rail, from being consid- 
ered as a novel feature of the claims of the patent. The inventor 
tirst claimed broadly, "wires stretched horizontally from a suitable 
point or points in thë store center, forming suspended ways upon 
which cars are mounted by means of wheels"; but this claim, as we 
hâve seen, went out before the patent was allowéd. The only référ- 
ence to wire in the claim allowed is in combination with a freely 
moving car. This, we think, éliminâtes the sélection of a slender 
wire— -as distinguished from a rail or wire rail — from a placé, as 
an independent factor, in the grant to appellant. It may be that 
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yf'Wy as a track/ w^s ,npt j(o p^é in; that |rt ! Ip^aerlj, and that its 
sélection by the patente .^pjft the natii#nt à nieritorious disëov- 
eryj but* courts will nofy in the absence of an inclusive claim, go 
ihtë^he history of the art; to ascertain what was really discovered, 
ând ^hatlûight hâve beçû;Mtented, bàd .the patentée chosen. The 
patentée will be taken aiiËis Word, ând;;protec,ted only according 
to the terms in which he has liimself demanded protection. 

The real invention, then, if any, embodièd in the patent under 
discussion is in the attachment of the ca* to a wire so rigidly, that 
oscillation is preventëdi It is this ; conception — possibly new — in 
combination with the old parts of the, apparatus, that gives to the 
claim its vâlidïty, if it hâve âriy. is 

It may be assûmed that the patentée discovered that the hindrance 
to the easy propulsion of à car long distàhçes - on a wire, by a single 
impulse, was in the oscillatory movemeht of thé ëàr, where it hung 
loosely on the wire; but this discovery,howevër important, is not, 
as a discovery, included inthë patent. The méchanical means of 
overcoming the hindraûéelfs'ithe subjëct-ïnatter of the patent; and 
thèse nieàns are described.'in fte spedfltîations, as a car suspended 
beneatfr thé wîfe on wheëïi, one behhul the other, by means of 
hangérs 1 winch form a fifàiSièi for the wKèeîs; and, in the claim, as 
à freely inoyinè car held foëlqw the wire où Wheel-hangers. The dis- 
covery actuail^ embodièd îrx the patent, thiérefore, is not that oscilla- 
tion, ïn linë with the wiré!,"is à hindrance to the propulsion of a car, 
but that a car hung rigidly under the wire, on two wheels upon the 
wire, one; behiklfl the othe'r 4 ' will overcôïne snch oscillation. The 
sCope of thé patentee's grânïembraces, hpt every means of overcom- 
ing this apprélrënded oseitiàtibn, but ônty sllch as are set forth in 
the patent. ;■ " ! ' '"'": i ', ' ?i! *.-■', ' 

However tïfé ;mérits of the patentee's contribution might incline 
us, wé hâve né r powèr to ëfilîirge tiis patent. Eestrictëd to the limits 
already iridicatëdj , it çannoï, fy. ju'dicikl, interprétation, be made to 
cover the appâïee's devicé. ,That déviée obviâtes oscillation, and 
procures riglaity, through méchanical meahs, différent from the pat- 
ent in suit. ... 

As airëady stated, appeillant's àppàratus consista of a car sus- 
pended berieath a wire or Way from' tWo wheels runnihg upon the 
wire, and ai bpl&jiité en;& ,ëf the fràme, oiié behind the, other, and 
cooperating équil|y in susraïntiig the, Weight. The Mme is rigidly 
attactièd tô the;^heels, top j&e primary piirpose of prëventïng osciHâ- 
tion, in the linë of Jthé car'à 1 tt-avel. * 

In the appellëès' apparatus the car is sïtspended beneath the wifë 
or way by one , Wflçfil onîy, uÉfoà the witë, and hèkr the middle of the 
car, which Whèël^bne s)iistait(s i the weig|ii Bëbçath the wire, and 
at one eùâ ,df t^e eàv, .howë^ëi, ,;is à second wheel, which serves the 
purpôse ôr^py^eiifibg oscillation, in thelihe of the car's travel. 

In appëlMm's àppàratus thé weight conveyed is betWeen the 
wheels, and,'sj^é thé two Whëds coo^âte equâlly in; sustaining 
the load, elthér naay be treàtéd as the fùlçrum, the, othéf beîng, in 
turn, the motivé power, and t#ë,j#£yentiyë agaihst oscillation; whilé 
in appellees' apparatus the weight m on one end of the frame, the 
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fulcrum is in the center, and the motive power, and the préventive 
against oscillation, at the other. 

Appellant must employ a frame of suffi tient length — for the pri- 
mary purpose of preventing oscillation — to preclude the forward end 
of the frame from an upward movement, in response to the initial 
impulse. This length of frame dépends, of course, in each instance, 
upon the approxùnate weight of the parcel to be carried. Any undue 
attempt to shorten the length of frame, thus throwing the wheels 
close together, would eliminate the advantage against oscillation 
gained from an appropriate, length of frame. 

The mechanical construction, on the contrary, of appellees' ap- 
paratus admits of p. placihg of the wheels as close to each other as 
may be desired. The one wheel being under the wire and the other 
above, rigidity— non-oscillation — is preserved, not by length of frame 
proportionate to the weight and impulse, but by the fact that fue 
position of the wheels is such, that one counteracts the other. In 
our opinion there is no infringement. 

The decree of the Circuit Court will be afflrmed. 



CONSOLIDATED STORE-SERVICE CO. v. HERZOG et al. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1901.) 

No. 703. 

Patents— Infringement — Cash Carrier. 

The Osgood patent, No. 357,851, for an Improvement in store service 
apparatus, claims 1 and 2, construed, and Mld not lnfrlnged. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

F. P. Fish, for appellant. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

GrEOSSCTJP, Circuit Judge, delivered the opinion of the court as 
follows: 

The facts of this case, so far as the validity and scope of appel- 
lant's invention are concerned, are identical with those of Store-Serv- 
ice Co. v. Seybold (just decided), 105 Fed. 978. In this case, however, 
the appellant allèges infringement of both his claims of Letters Pat- 
ent No. 357,851, granted him February 15, 1887, for a new and useful 
improvement in store service apparatus. 

The two claims said to be infringed are as follows: 

1. "In a cash-car apparatus, a wire stretched horizontally between 
fixed supports at each end^and in the described relation to the cash- 
ier's desk, in combination with a freely-moving car held below the 
wire on wheel-hangers, to which it is rigidly connected, the wheels 
thereof being fitted to run one behind the other on the wire, whereby 
the car is held rigidly against oscillation longitudinally of the way, 
the whole moving structure being thus adapted to be impelled as 
a solid body from one end of the way to the other in either direction 



986 105 ^EibiÈRAii' ËEPORTÉR. :,i ! 

by the mômentum impàrtéd by à single ïmïkilsë oi* pusti, substantially 
as described. ' . 

2. l$à a câsh-çar apparatus, à'Vïftï strëtched hàrizontally between 
flxed l W||)jîrts &t each end ând in* thé described relation to thé cash- 
ier's dess, aM having adjustable sttips placed axjally on said wire, in 
comMnàti^ti with a f rêély-nioTihg car held bel'ow the wire on wheel- 
hangers, tq which it is rigidiy conpected, thé ( wheels thereof being 
fltted 'ï o run onê behina'the othejjç ôïi the wïré. Whereby the car is 
held rigïdly against oscillation Idhgîttadinalljf or the way, the whole 
moving structure being thùfe àdàjjted ' to bè impelled as a ' solid body 
from oné é'iid of the wày' tb ttie OÏheir^n eithèr directioij by the mo- 
menïum iinparted by â single impulse or push, éiibstàhtiàlly as de- 
scribèd^" j" l! : : '" j-'' : ' : '"' ''"""■'■' !;: - ; ' : 

Thé âppellees' âppàrat^s is clearîif shoiwn in the fûllowïng eut: 




The above apparatus consista of a tautly strëtched elevated track, 
or wire, running from the sales station to the cashier's desk, at a 
variable inclination of about eighteen inches, dépendent upon the 
relative distance, in each instance^ betweèn the points of travel. A 
collapsible spring buffer, or rubbér bulb, provided with a vent to 
admit of the escape of air when the car cornes into contact with the 
chatober of thë bulb, is attached or 1 clampéd to the wire or track 
at either end. A car having two wheels which run on the wire way, 
one behind the other, is suspended below the Vrire on wheel-hangers, 
being rigidly cqnnected therewith, ':', The cash cup or réceptacle is 
flrmly attached to thé car body projpèr, the whole apparatus thus pre- 
senting a practically solid combination. 

It is clear to us that the appellaït is limited, by the very ternis of 
his patent, to a horizontally stretenéd wire. It is equally évident to 
us that âppellees émploy fin inclined wire— the inclination varying 
propôrtionatëly with the length of wire, or distance to be traveled. 

We can not conçur with the contention of appellant that the de- 
vice of âppellees comprises adjustable stops placed axially on the 
wire way. The adjustable stop of appellant's device inay be moved 
to any position on the wire; while the bulb of âppellees' apparatus 
ïs ihtended to be attached only at the opposite ends of the wire way. 

The decree of the Circuit Court will be affirmed. 
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THE EDWARD SMITH NO. 2. 

THE MASABA. 

(District Court, N. D. Ohio, E. D. January 18, 1901.) 

No. 2,257. 

Collision— Meeting Steamer and Tow— Crowdingby Overtaking Steamer. 
Evidence considered in a suit for collision between an ore-laden barge 
in tow passing down through the dredged channel in Lake St. Clair and 
the meeting steamer, Edward Smith No. 2, and îield to establish that 
the collision was due to fault in the offlceTS and crew of the Smith in 
failing to properly navigate their vessel, which was permitted to sheer 
after passing the tug, and swing across the course of the tow, breaking 
her cable, and also to the fault of the Masaba, an overtaking steamer, 
which was attempting to pass the Smith without having signaled her 
intention, and in violation of the rules governing navigation in the 
channel. 

In Admiralty. 

Harvey D. Goulder, for libelants. 

John C. Shaw, for respondent the Smith. 

H. W. Kelley and 0. E. Kremer, for respondent the Masaba. 

RICKS, District Judge. On a bright July day, in 1898, on the 
main waterway from Détroit northward, there might hâve been seen 
a fleet of steamers, some with tows and some without, some passing 
light up through the dredged channel in Lake St. Clair and others 
passing down loaded, ail converging upon the dredged canal and 
passageway, which is provided by artificial aid for vessels engagea in 
commerce on the lakes. In this bright daylight a collision occurred 
by which a steamer was sunk, and the controversy we hâve before 
us is to détermine who was responsible for the wrong and injury 
done. 

The libel, filed on January i, 1899, briefly recites the claim of 
the libelants as to who was responsible for the collision. This libel 
states that John Corrigan and William T. Carrington were the sole 
owners of the barge Aurania; that the said barge and the steamers 
Edward Smith No. 2 and Masaba were and are each maritime ves- 
sels of the United States, engaged in the business of commerce and 
navigation upon the public and navigable waters of the United 
States. The libel further allèges that on the 24th day of July, 1898, 
said barge Aurania, in tow of the steamer Aurora, upon a wire cable 
which had been shortened up to a length of 600 feet or thereabouts, 
was engaged in the prosecution of a voyage from Duluth to Ashta- 
bula, laden with a cargo of iron ore, and that, proceeding down the 
St. Clair Plats Canal, said tow met and passed, under port signais, 
an up-bound tow near the lower end of the dikes, and so passed well 
to starboard out into the dredged channel which forms the ap- 
proach to the channel between the dikes, and in which a descend- 
ing tow can neither stop nor turn around; that, after so passing 
out into the dredged channel, they met and passed an up-bound 
steamer under port signais, when the said steamer Edward Smith 
No. 2 and the said steamer Masaba, approaching from below, and 
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bound up through the canal, exehanged with the Aurora signais of 
one blast; that the course of the Aurora and Aurania was so di- 
rected as to keep the tow well on the starboard side, in a proper 
place under the cârcumstances, and, as they were thus in ail respects 
lawfully navigating the canal, leavirig more than two-thirds of the 
channel on their port hand, the Smith" came up on a course to pass 
the tow at a safe distance, when, a short distance only ahead, and 
on the f>ort bow of the Aurora, in à proper position for passing 
the tow, the Masaba being then close on thé starboard side of the 
Smith^ and both. steanïers coming up rapidly, the Smith sheered 
slightly to port in conséquence, as libelants are inf ormed and believe 
and thérefore allège, of the close proximity and the suction of the 
Masaba, moving in the same direction with her; that the Aurania, 
to make sure of allowing as full room as the steamer towing her, 
ported and headed slightly above her steamer. The Smith recov- 
ered, and passed the Aurora at a safe distance for vessels proceed- 
ing in opposite directions, and after she had gotten entirely past the 
Aurora, and was about to pass the Aurania at a safe distance, the 
Masaba still being close to thé starboard side of the Smith, the stern 
of the Smith seemed drawn over towards the Masaba's stern, and 
the Smith suddenly and violently sheered, and swung to port across 
the bow pif the Aurania. The Aurania's helm was hard ported, and 
the Aurd^a'g engine was s/topped, and the lever controlling the tow- 
ing machine on the Aurora released so that the cable might réel 
out, there being no time or opportunitj to let go the Une on either 
vessel; but so extrême and rapid was the sheer of the Smith that 
she struck thé towline at nearly a right angle, about 100 feet ahead 
of the Aurania, parted the wire cable, and then swung around the 
bow of the Aurania, which struck the Smith on the starboard quar- 
ter. The vessels came together with great force, driving the bow 
of the Aurania to port, and straightening the Smith up the channel, 
so damaged that she flllëd and sank after going a short distance, 
while the Aurania, with bows badly stoye, forged and drifted diag- 
onally down and across the channel, until she brought up on the 
bottohï, aided in this by a stern ànchor, which she had let go. The 
libelants further allège that they are ignorant of the definite posi- 
tions of thèse vessels relative to each bther before the passing sig- 
nais were exchanged, but are inf ormed, and thérefore allège, that 
the Masaba, which was a large, powerful steamer, with one barge in 
tow, both without cargo, had been astern of the Smith, which was 
loaded, and had overhauled the Smith, and was attempting to pass 
her, in which she unlawfully persisted after the vessels had entered 
the improved channel of thé approach below the dikes comprising 
part of thé canal, by reasotf whéreof thé vessels entered in double 
line, and that afterwards, Whilë attemptihg to pass, she negligently 
drew in so close to the Smith as to interfère with the steering of 
that vessel, and cause her tô sheer. The libelants say, in respect 
to the Smith, that they arç ignorant of what occurred on board of 
her, and whether ail was;done which might hâve been done to avoid 
or overcome the sheerihg caused by the Masaba, and hâve no posi- 
tive knowledge that the ifasaba was the overtaking and passing 
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vessel; and aver that the Smith, after having established an agree- 
ment with the Aurora to pass that steamer and her tow port to 
port, not only swung from her course, but ran through the towline 
and across the bow of the Aurania, and in so doing came into colli- 
sion, inflicting great damage on her; and libelants charge that said 
vessels were in violation of the raies established by the secretary 
of war,. under authority of an act of congress, for the use and navi- 
gation of the St. Clair Plats Ship Canal, which comprises the dikes, 
the water between the dikes, and the improved channels of ap- 
proach, both above and below the dikes, wherein, by rule 5, it is 
provided that ail persons in charge of, or employed upon, vessels 
or boats, are forbidden to enter the canal two or more abreast; to 
pass another vessel or boat while going in the same direction in the 
canal; to follow another vessel or boat at a distance of less than 
500 feet, except when in tow; to pass the canal in more than one 
line going each way; or to pass the canal at a rate of speed exceed- 
ing eight miles per hour. And, aside from the violations of the 
raies, libelants charge that the Masaba was in fault: 

"(1) In having In charge of her officers who were reckless and négligent: 
(2) in having no proper lookout; (3) in persisting in her effort to overhaul and 
pass the Smith in that place and under the circumstances; (4) in going so 
close to the Smith as to interfère with her steering and in causing her to 
sheer." 

Libelants further charge that the Smith was in fault in the fol- 
lowing particulars: 

"(1) That her officers then and there in charge of her were négligent; (2) 
that she left her course, and ran across the bow of the Aurania, in violation 
of the agreement established by the one-blast signais exchanged; (3) that 
she ran across the bow of the Aurania and into collision with her." 

The libelants further say that, by reason of the said collision, the 
said barge Aurania was greatly damaged. 

The claiin and answer of the owners of the steamer Edward 
Smith No. 2 states that the said steamer was bound on a voyage 
from the port of Buffalo to the port of Duluth, laden with a cargo; 
that, crossing Lake St. Clair in the afternoon of îhe 24th day of 
July, 1898, the said steamer Smith was being followed and over- 
taken by the large steamer Masaba, towing the barge Manda on a 
long line astern; that the Masaba did not signal any intention of 
passing the Smith, and the latter continued on, at her ordinary 
full running speed, while crossing the lake, and on the usual course 
for the St. Clair Flats Canal; that, upon approaching the head of 
the lake, the Masaba pulled out, and started to pass on the star- 
board hand of the Smith. Claimants further say that, as the Masaba 
came up abreast of the Smith, she came in closer to the latter, on a 
course somewhat converging with the Smith's course; that, when 
her bow was thus abreast of the Smith, it was apparent that, as the 
vessels were then going, the Smith must enter the canal abreast 
of the tow. Thereupon, it being apparent that the Smith could not 
get ahead of the Masaba, which continued going at an apparently 
full speed, the Smith's engine was checked, in an endeavor to drop 
behind the tow. Right after the Smith checked, the steamer Aurora, 
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with fte barge Aurania in tow, which was then below the piers 
comi3D£;âo^n,.blew a signal of onë whistle to the Masaba and Smith, 
ajjd ■■/fkè Jattei" . yessels each resporided with one blast Thereafter 
the Masaba crbwdea" over towards the Smith, and the latter was kept 
off to port, and checked a second time to as slow an engine speed 
as she could take and maintain steérageway; but the Masaba seemed 
to draw her along and pass very slowly, and, as the Aurora and 
Smith were about to meet and pass, the suction of the Masaba cause d 
the Smith to sheer to port, and towards the Aurora, and she was 
rang up full speed under a hard a-port wheel to break such sheer, 
and avoid a collision with the Aurora. The Smith recovered frona 
this sheer, and passed the Aurora safely to port, but with both ves- 
sels well on the westerly aide of the channel, and with the Masaba 
close on the Smith's starboard hand, and about in thé center of 
the channel. The Smith was again checked, as soon as she was 
steadied, but was rung up as she started on another sheer to port, 
and against à hard-over wheel ; but her stern seemed to be drawn. 
right around by the Masaba, so that she was thrown crosswise of 
the channel aliead of the Aurania, and the latter vessel, coming 
on, struck hër stem on, on the starboard side, causing her to sink 
on the westerly side, and near the lower entrance, of the dredged 
channel leading up to the canal. Claimants deny ail charges of 
fault made against the Edward Smith Ko. 2, and aver that they vio- 
lated no rules governing the use and navigation of the St. Clair 
Mats Ship Canal, and aver that they had the right of way, and that 
the Masaba only is chargeable with fault for overtaking and ap- 
proaching the canal abreast of the Smith, The claimants allège 
that the Masaba was at fault in the following particulars: 

"(1) In not having a proper and sufflcient lookout; (2) in that her offlcers were 
careless and inattentive to thelr duties; (3) in that she attempted to overhau? 
and pass the Smith without any agreement by signais; (4) in that, upon get 
ting abreast of the Smith, she proceeded in her endeayor to pass, although 
she could not then possibly get her long tow ahead of the Smith, except bj 
passing her in the narrow waters of the canal, contrary to the rules gov- 
erning the same; (5) in that, upon the approach of the down-bound tow, she 
did not drop àstern of thé Smith until they should hâve passed the down- 
bound tow and gotten through the canal; (6) in that, having agreed by signais 
with the Auràrila to pass port to port, she crowded upon the course of the 
Smith so that the latter could neither drop back of her long tow nor be steerec 
safely between the two tows, where the wrongful actions of the Masaba had 
placeî her, and where she was causée} by suction to sheer over and into col- 
lision with the Aurania; (tyin that she undertook to enter the eut at an 
excessive and unlawful rate of speed." 

The claimants of the steamer Edward Smith No. 2, on the 2d day 
of ^Tanuary, 1900, filed an intervening libel against the steamer 
Masaba, alleging négligence, and claiming damages against the 
Masaba. 

The Minnesota Steamship Company, owner of the steamer Masaba, 
flled an answer on April 7, 1900, to the libel of John Côrrigan and 
William T. Carrington, owners of the barge Aurania, in which they 
admit the collision above referred to, but deny that they were com- 
ing up rapidly, or were so close on the starboard side of the Smith, 
or that the Smith's stem was or could hâve been drawn towards 
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the stern of the Masaba^ or that the Masaba in any manner inter- 
f ered with the navigation of the Smith. They deny that the Masaba 
was, at the time of the occurrence mentioned, attempting to pass 
the Smith. On the contrary, they allège that the Masaba had over- 
taken and passed the Smith on Lake St. Clair, miles below the 
scène of the collision. They deny that they drew in so close to the 
Smith as to interfère with the steering of the vessel, causing her 
to sheer; and allège, on the contrary, that the Masaba was far over 
to the eastward and ahead of the Smith at the time the latter ves- 
sel went off to port. They deny that the Masaba caused, or con- 
tributed to, the movement of the Smith to port, or was guilty of 
any violation of the rules established by the secretary of war; and 
allège that the Smith was in fault, (1) in that she had no sufficient 
lookout; (2) in that her offlcers then and there in charge of her were 
négligent, and inattentive to their duties; (3) in that she left her 
course and ran across the bow of the Aurania, in violation of the 
rules of navigation; (4) in that she ran across the bow of the Au- 
rania, and into collision with her; (5) in that she was negligently 
steered and managed at and before the time when she left her 
course; (6) in that she failed to stop and back her engines. They 
further allège that the Masaba was pursuing a course further to 
the eastward than usual, in order to give ample room to ail vessels 
in the vicinity, and that she was wholly without fault or négligence 
in the matters referred to in the libel. The said Minnesota Steam- 
ship Company, owner of the said steamer Masaba, also filed, on May 
8, 1900, a claim and answer to the intërvening libel of the owners 
of the steamer Edward Smith No. 2, in which they make substan- 
tially the same allégations as those above recited. 

After the testimony had ail been presented, proctors for the Ma- 
saba and the Smith both consented that the record should show that 
each one conceded that the Aurora and Aurania were not in fault. 

One of the most important facts to be determined in this case is 
at what point the Masaba passed the Smith before the collision oc- 
curred. I think the prépondérance of évidence shows that the 
Masaba had not passed the Smith in the open lake, but that she came 
up to and attempted to pass the Smith about the time the down- 
bound tow met them. The évidence shows that had the Smith been 
properly navigated, and kept her course, which took her safely by 
the Aurora, she and the Masaba would both hâve passed the down- 
coming tow in safety. 

Another important question of fact, to be settled from the testi- 
mony of witnesses who saw the collision, is as to the distance be- 
tween the Smith and the Masaba at the time the former took her 
sheer. It is important to ascertain this fact correctly, if possible, 
because the claim of the Smith is that the Masaba, in undertaking 
to pass her, came so near to her that the Smith felt the force of suc- 
tion from the Masaba. It is further contended by the Smith that 
the Masaba was not only at the proper distance from the Smith 
to put into motion this mysterious power of suction, and to do it at 
such a point as would give that force the greatest power, but that 
she actually did this. If the Masaba was from 300 to 700 feet from 
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tbe. Jmi^^e weight of the opUwmof ,the experts anfl th^iiezpe- 
|^f5|^;'^0M)ïs''1iat the force, of tfié suction would not reach the 
Smith 'wïtlj ^ ppq^nt Ipower te) ch^pge her course or put her beyond 
the ^ contrat pf |he» whéel and ehgineï tt is contended on behalf of the 
Smith that ^ wejgjit of testimcjny shows that the Masaba was 
not too far ..aw£y. to nring this Power of suction to bear. 

Witnesses fôj; the Smith testify that the Smith was only 40 or $0 
feet/from : ihè^rora,' and from 50 to 60 feet from, the Masaba. 
Other witnesses, itestify substantially as folibws; Dohaldson, cap- 
tain of the Aurora, tëstifies that tte Smith was 10Q feet from the 
AuçQra, and the Masaba 25 or ZÙ fset from the Smith. The engineer 
of thé, A;urora says that the Smith was 200 feet from the Aurora, 
andi^f Masaba. closer.. jï'hé mate of the Aurora says the Smith and 
Masab^jwêré 100 feétapart. , The wheelman of the Aurora says 
the Siriitbî, and Aurora were 100 feet, and the '. Masaba lookèd 15 or 
20, b#t. wàsprobably ïno're. Thé paptain bf the Aurania says the 
Masàlba^as only, 50 feet f rom ïixf, jSmiiih, and. the Aurora and Smith 
100, feet apart, but thé Masaba '.'îjr as within 50 feet Of tlie Smith. 
The mate of the Aurania^ says théjSmith and Masaba were 50 to 100 
feet apâjt^, and the Smith and Àurpra 75 or 100. 

In contradiction, witnesses for the; respondents say substantially 
as folloiws:, s Thë captain of the Masaba says that the Smith and 
Masaba' yéjçe 600 to TOO feet apart' Thompson, fireman of the 
Masaba, says that tlie Aurora and Masaba were 300 feet apart. The 
captain of the Mandai says,,the Smith was 300 or 400 feet off, and 
the maté alsq puis ït \ffys saine. \ 

I cpnclude'rthat th^éré must haye been more space between the 
Smith and thé Aurora and, tb.e Smith and the Masabai than 50 or 60 
fœt, because, as the ; proctor for the Masaba forcibly stated, the 
length of the Smith was 214 feet, and she coùld not hâve taken a 
sheer, and turned herselfat an angle that shut her in between the 
Aurora and the Aurania in the space of 10"0 or 120 feet when her own 
length was double that #mount. ; Thèse opinions of the witnesses 
were quofed s by counsel, and hayé been verified, and found to be 
correct. ..,':■("■.,,.' ";' ;'" : . . r ■ ' 

It is but jus! that I should say, in this connection, that, appre- 
ciating the importance of determining correctly the distance be- 
tween the Masaba and the Smith bef ore the collision, Mr. Kelley, 
proctor for the Masaba, brought into court several photographs, 
taken to dêmonstrate thé exact distance between thèse two vessels. 
It was contended. ,by the proctor for the Smith that thèse photographs 
were not accûràte, because there was no sufiicient testimony to show 
that the lenses were ail of the same power; because of this uncer- 
tainty, that accuracy as to distance as claimed could not be admitted. 

Whethertpe proximity of thèse vessels was such as to cause suc- 
tion sufficjent to influence the course of the Smith or not, I am of 
the opinion that the Masaba was in fault, and contributed to some 
extent to the collision of. the Smith and the Aurania, in this, to wit: 
That as she gradually lessened the distance between herself and 
the Smith, as she came up the lake on her usual course and at her 
usual speed, she must hâve observed, or should hâve observed, that 
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the Smith was not expecting her to attempt to pass lier with her 
tow at that unfavorable place in the dredged channel leading to the 
canal, which was clearly against the rules of navigation. It must 
be remembered that the Masàba was the overtaking vessel. She was 
the f aster vessel, and was sailing at her usual speed, which her mas- 
ter says was about 10 miles per hour in the open lake. Being in 
the rear, he could, without any difflculty, watch the progress the 
Smith was making, and, as they both approached the lower end of 
the dike where this collision occurred, he had better opportunities 
for observing the probability of their meeting between the dikes or 
somewhere in the channel. He knew that the tow would neces- 
sarily interfère with the freé handling of the vessels, and make it 
more difficult for them to pass, either between the dikes or in the 
dredged channel. The rules required him to avoid meeting there if 
he could, and his own sound judgment ought to hâve warned him 
against such an unnecessary danger. If he saw that, proceeding 
under the rules and, the agreement between the Smith and the Au- 
rora, he was likely to meet the Smith in the dredged channel, or 
between the dikes at a point of unnecessary danger, he could hâve 
sounded an alarm to the Smith, and secured some agreement as to 
which of them should check and fall behind, so as to go through 
the channel and canal in single file instead of two abreast. The 
master of the Masaba adînits that he did not sound the whistle, or 
give any signal that he was intending to overtake and pass the 
Smith, which was clearly in violation of the rule. The master of 
the Masaba says that he supposed the Smith was cognizant of what 
he was doing, both as to speed and course, as they were in sight of 
each other for several hours; and his proctor justifies him by say- 
ing' that there was no duty resting on the Masaba to notify the 
Smith of her approach, when the latter had seen the Masaba in the 
Détroit river, and knew she was following. The prépondérance of 
évidence shows that time enough had transpired to indicate clearly 
to the master of the Masaba that the Smith was not expecting him 
to pass her at that point, as heretofore stated. Now, whether there 
was a violation of the rules or not, the master of the Masaba is put 
in the position, in this case, by his own testimony and that of other 
witnesses, of having deliberately undertaken to pass the Smith, 
without giving her warning, in a channel which, under ordinary cir- 
cumstances, might hâve been wide enough for ail the vessels to 
pass, as they undertook to do. It looks very much to me as though 
the Masaba was undertaking to force her way through the channel 
and canal, without regard to the possibility, or, to put it stronger, 
probability, of doing some damage to the smaller vessel she was over- 
taking; and I cannot refrain from saying, at the close of this colli- 
sion case, that I am again impressed with the great importance of 
care in the management of vessels on thèse lakes. The rivalry be- 
tween boats for quick dispatch is so great that their masters are 
willing to take great risks in speeding their vessels to suit the de- 
mands of owners. There seems to be a mad rush for a cargo, and 
then a wild run for the goal. A few puffs of steam, and a little 
manual exercise at the wheel, intelligently used, would hâve avoided 
105 F.— 63 
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this couï^ion, ahd would hà^e saved ail the money loét, and ail the 
trosulp^é àiid expçpséof this litigation. Experimënting as to how 
clqi|e'¥essds can'safely pass is îhsttuctive, but often dangerous and 
expensîjre., It is only by the ifgbrôus enforcement of the rules 
of navigation that this dangerouâ' "riyalry shall be cured, and a con- 
serra,iiYë and wisèr handling oî Vessels follow. 

My conclusion, frôm ail thé testimony, is that the oûteers and crew 
of the Edward SniithrïÎQ, 2 were in fault in not properly navigating 
their yessfil, anâ not Mtitipating j&e sheer, which might hâve been. 
avoidéd, or the force of jvhich might hâve been greàtly lessened, by 
a prompt jWdling of the wheel a^d proper signais to the engineer. 
The fault of the Masaba lay in nndièrtaking to pass the Smith at that 
unfavorable place, whict undoubteffiy contributed tb, if it did not 
wholly cause, the sbeèrof the Simtn, as aforesaid. In the conclu- 
siqn^reaçbed as to the Mets, it ïs i ûpt necessaïy to dïseuss the légal 
propositions submitted and argued by proctors ïëv both the Smith 
and tben^tasaba. I haye sp stated them that fùll âdvantage can be 
taken if àj,ny error has jbeèn made.. ,A decree may therefore be drawh 
in r faypr, ïof the libelajits, awardjng them costs arid âll court ex- 
pense^, pnd ; finding both the Sihith and the Masabà in faùlt, for the 
reàgons hertetofore, stated, and diyiding the damages between them. 
The case iaay be referred, to H. î 1 . Carleton, as cômmissioner, for the 
assessment of the damages. 



THE ST. BERNARD. 

MORGAN .,▼. VLASTO. 

, (District Court, S. D. New York. January IT, 1901.) 

1. OHÀBTHS* PiàBTY— CoSistbpctioîï-^Lav Pays. 

A charter party pfovïded that trop» 6 o'cloçk of the morhing next after 
the yéssel "is reportée). àhd ail ready to discharge," of which notice is to 
be igivèn by the captaln ïn wrïtihg to thé consignée, the lay days shall 
begin to run. The consignée received verbal notice of the arrivai of the 
vessel In the harbor at 9 a, m, of ; September 8th, and gave notice to her 
agents, designating a certain piçr'for her berth within, ah hour or two 
afte.rwàrds,, before writteh notice of readiness to dlschârge was received. 
Aboùt ll'a; m. bf the same daïysueh written notice --fras given, which, 
however, Was false, as the vessel was still in the hàrbor. She, did not 
proceed to her pier until {la. m. of September 9th. Held, that the lay days 
did not begin to run until 6 a. in. of the next working day ; and where the 
vessel was discharged on thé 21st, after deducting 10 hours of a working 
day on whlçh it ralnëd, and 1 Suhdày, aria 1 day's disability of the vessel, 
the dischârge was Coinpletëd within the lay-day period of 7 days and 17 
hours given by the charter. 

8. Same. ■■■ 

A désignation by a charterer of a berth for a vessel, on notice of its 
arrivai in pprt, was given within a reasonable time when delivered within 
two or three hours from such notice of arrivai. 

In Admiralty. Demurrage. Lay days. 

Martin A. Ryan, for libelant. 

Converà & Kirlin and Charles R. Hickox, for the St. Bernard. 
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BROWN, District Judge. As respects the time when the lay 
days begin to run, the charter is so explicit that no variation 
from its ternis can be allowed, i. e. "from 6 o'clock of the morning 
next after the vessel is reported and ail ready to load or discharge, 
of winch the captain is to give notice in writing to shippers or 
consignées." 

In Aalholm v. A Cargo of Iron Ore (D. C.) 23 Fed. 620, the terms 
"ail ready to discharge" were held to mean "a présent readiness to 
commence the actual discharge." 

The consignée in this case, having received verbal notice of the 
arrivai of the vessel off Liberty Island at about 9 a. m. of Septem- 
ber 8th, gave notice to her agents, designating Mneteenth street, 
Éast river, for her berth, within an hour or two afterwards, before 
any written notice of readiness to discharge was received. About 
11 a. m. of the same day a written notice of such readiness was 
given him. This, however, was a false notice, as the vessel was 
still off Liberty Island. Addicks v. Three Hundred and Fifty-Four 
Tons Crude Kainit (D. C.) 23 Fed. 727. It was her duty to go to 
the berth designated, since it was a proper one, at her own expense, 
and until she arrived there she was not "ail ready to discharge." 
She did not procure towage to go to her berth until the next day, 
and arrived there at 9 a. m. of September 9th, and then for the 
first time was she ail ready to discharge. Under the charter, 
therefore, the lay days did not begin to run until 6 a. m. of the 
next working day, which was Monday the llth. More than 10 hours 
out of the 24 of that day appear to hâve been rainy, which by the 
charter should therefore be deducted. As the vessel was discharged 
by 9 a. m. of the 21st, on deducting the above and 1 Sunday and 
1 day's disability of the vessel, the discharge I find was completed 
within the lay-day period of 7 days 17 hours, to which the charterer 
was entitled. 

There can be no question of the charterer's désignation of a berth 
within a reasonable period, as this désignation was within two to 
three hours after his first notice of the vessel's arrivai. Under the 
charter the consignée was not thereafter required to be in readiness 
to begin discharge until 6 a. m. of the next day after receipt of a 
written notice that the vessel had arrived at her berth and was in 
fact "ail ready to discharge." In Smith v. Lee, 13 C. C. A. 506, 66 
Fed. 344, the notice required was only "notice of arrivai at the 
port," — a very différent thing from being "ail ready to discharge." 
Had the master chosen to incur some additional expense in tow- 
age, he could hâve had his vessel docked on the 8th, and by notice 
thereof hâve set the lay days running at 6 a. m. of the 9th. Libel 
dismissed with costs. In the libel for payments made for weigh- 
ing out the cargo, the libelant is entitled to a decree with costs. 
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HAGEI»jAN v. NORTON. 

(Circuit Court of Appeals, Fifth Circuit January 15, 1901.) 

No. 1,006. 

1. Shipping— • Demurràge— Loading Cargo— Stoppage op Labor. 

Wherea.; charter provlded that a certain number of working days should 
be allowed for loading the vessel, détention caûsed by strikes or "estop- 
page of Mbor" not Included, days on Which those loading the vessel re- 
fused tp work owing to storms, and days when the labor organizations 
wlthdrem their members to attend a funeral and for the célébration of 
Labor Day, should not be excepted from the days allowed for loading; 
ail days save Sundays and légal holidays being working days, and there 
having been ho foreed stoppage, within the meaning of the charter party. 

2. 8AME — CuSTOM OP pORT. 

Where a charter ptoy provlded that 14 working days should be allowed 
for loading the vessel in the port of Pensacola, and that the custom of 
each port was to be observed tn. ail cases, and the vessel was delayed 
more than 14 working days owing to the members of labor organizations 
refughig to work on days genérally recôgnized as working days, a con- 
tention that, the practice of such labor organizations being known to ship 
owners, the delay should be exejised, under the clause relative to customs 
of ports, was without merit, since the custom of labor organizations in 
the port of Pensacola, and their manner of refusing to work, being known 
to the charterer of a ship, if he wished to protéct hlmself from the re- 
sults of ! their refusai to work on days genérally regarded as working 
days he should so provide in hfs charter party. 

&. Same— Dutt ov Charterer. 

Wtier© a charter provlded that a' vessel should proceed to Pensacola 
and there load, the cargo to be delivered alongside, and that 14 working 
days should be allowed the charterers for loading the vessel, a contention 
that under the terms of the charter party the duty of the charterer was 
ended' when the cargo was delivered alongside, and that ail delays in 
loading and stowlng the cargo were at the risk of the ship owner, was 
without merit 

Appeal from the District Court of the United States for the North- 
ern District of Florida. 

Libeiby Charges W. Hagerma4 against Benjamin Norton to recover 
demurràge ipder a charter party. From a decree in favor of libel- 
ant, libelee appeais. Affirmed. 

, B. C. TunisOn, S. M. Lof tin, B. S. Liddon, and John Eagan, for ap- 
pellant 
W. A. BlOunt and A. 0; Blount, Jr., for appellee. 

Before FARDÉE, McCORMICK, and SHELBY, Circuit Judges. 

PARDE% Circuit Judge. This is a libel to recover demurràge 
under a charter party winch contains provisions' as f ollows : 

"That the siid vessel shal} with ail convenient speed'sail and proceed to 
Pensacola, * *'* there load (alwâys afloat) from the said merchants, 
* * * as they may direct a full and complète cargo, to consist of pitch- 
pine sawn timber. * * * Sufficient suitable tlmber ana/ or fleals ani Vor 
boards, at merchants' option, to be supplied for beam fillings and stow- 
age as required by master. * » • Loss, damage, or détention by the 
act of God, restraint of princes and rulers, public enemies or people, quaran- 
tine, épidémies, pirates or robbers, barratry of the master or crew, fire from 
any cause or wheresoever occurring, périls of the sea or other waters, riots, 
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strikes, or estoppage of labor, or lockouts of seamen or shore laborers, whether 
partial or otherwise, and any conséquence thereof, * * * or any other ex- 
traordinary occurrence beyond the control of either party, always mutually 
excepted. » * « x ne cargo to be delivered alongside at merchants' risk 
and expense, secured by dogs and chalns, and to be received by the niaster, 
and when so delivered to be then at ship's risk. The ship to discharge each 
lighter having lumber for cargo or broken stowage without unreasonable dé- 
tention. Should the master order more timber or deals or boards alongside 
than the ship requires for loading, the expense of returning it to the booms 
to be paid by the ship. * * * Fourteen working days are to be allowed 
charterers or their agents for loading the vessel, which time is to commence 
on the day after the vessel is ready (in loading berth) to receive cargo, and 
written notice given of same to charterers or their agents, but days for dischar- 
ging shall be according to the custom of the port of discharge. Should the 
cargo not be delivered to the vessel at port of loading, or received at port of 
discharge, within the specifled time, by default of charterers or their agents, 
for each and every day over and above said lay days charterers or their agents 
are to pay the sum of sixpence sterling per net register ton demurrage; any 
détention through quarantine not to count in lay days. * * * Charterers 
or their agents to appoint and pay the stevedore to do the stowing of the 
cargo under the supervision of the master. * * * Cargo to be delivered 
to vessel at port of, loading alongside, and to be taken from alongside at port 
of discharge, always within reach of ship's tackle, and at merchants' risk and 
expense, vessel always being afloat. * * * The custom of each port to 
be observed in ail cases where not specially expressed. * * *" 

There is no dispute that the ship was detained in loading 6 days 
beyond the 14 days, exclusive of Sundays and légal holidays, and de- 
murrage for thèse 6 days was allowed in the court below. The flrst 
contention is that thèse extra 6 days should not be allowed, because 
thereon there was a stoppage of labor, as on three the baymen en- 
gagea in loading the vessel stopped and refused to work because of 
storms existing in the Bay of Pensacola; on another the said bay- 
men so employed refused to work for the reason that on that day the 
fanerai was to take place of a deceased bayman, and on this day the 
said labor organizations compelled and required ail the baymen en- 
gagea in loading timber in the Bay of Pensacola to leave and quit 
their work, and there was by reason of the action of said labor or- 
ganizations a gênerai stoppage of labor in the Bay of Pensacola on 
said day; and on another the labor organizations withdrew ail their 
members from work in stowing vessels for the purpose of celebrating 
the said day as Labor Day, so called by them; and ail the laborers 
engaged there on the said day refused to labor thereon, and no labor 
was dône by said baymen on said day, or on any vessel in said port, 
and the action of said labor organizations did on this day bring about 
a gênerai stoppage of labor. It is further contended that the ex- 
istence of labor organizations, and their customs and practices in 
regard to the manner in which they work in stowing vessels in the 
port of Pensacola, and their arbitrary manner of refusing to work, are 
well known to libelant and ship owners generally whose ships come 
to the port of Pensacola, wherefore it is contended that, under the 
provision of the charter party that "the customs of each port to be 
observed in ail cases where not specifically expressed," excuses the 
respondent for the delay in question. It is well settled that the terni 
"working days," as ordinarily used in charter parties, excludes Sun- 
days and holidays, but not rainy nor stormy days. Pedersen v. 
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Eu$fe ;(D. Cj J4 Fed. 422; Wood t. Keysér CD, C.) 84 Fed. 692. In 
IM «st-pited case the charter pàrty contïiined not only the provision 
that "the act of God, ;• * * floods, droughts, * * * mots, 
strikes, or stoppage of labor, * • * or any other extraordinary 
occurrence beyond the contrai of either party, were always mutually 
excépted,^ but the further; provision that "in the computation of the 
days allowed for delivering and receiving the cargo shall be excluded 
any tinae lost by reason Of fire, droughts, floods, storms, strikes, 
lockouts, çombihatiohs of wôrkmen, or |any extraordinary occurrence 
beyond the control of |he charterers or the recèivers of the cargo"; 
and yet the district court held; and the same was afterwards afl3rmed 
in this court, as follows: 

i- "As to the ôther causes of ielay, to wit, thé funeral of thç bayman, the 
day occupiez to putting up the tackle for loading the vessel, and for cessation 
of worfc on Good ÏTrlday, itappears that thèse days do not fall within the 
exceptions of the charter party, as, properly speaking, uiey are 'working 
days,' which tenri includes ail days except Sundays and légal holidays; and 
I am of the opinion that the custom of haymen to cease labor, on thèse days, 
as set forth in the answer, is not such a stoppage of labor as was contem- 
plated by the charter partyi" 

We think that this ruling, in principle, covers the case of Labor 
Day, which was conceded not to be a légal holiday. The days on 
which the baynien refusèd to work because of stbrms which prevailed 
in the port pfj'énsacolà are clearly not days excepted under any pro- 
vision of , the, farter party, as the baymen certainly did not quit be- 
cause of any strike or jEçrçed stoppage of labor. We are of opinion 
that wïth regard to the customs and habits of the labor organîzations 
in the port of Pensacolà the charterers of ships are as well informed 
as the owners» and if either wishes to protect himself frpra any of the 
peculiar results occasioned; by organizejï labor, and ttius derogate 
from the established rule as to working days, let him speciflcally 
provide for it in the contract. 

The other contention of the appellant in this case is that under the 
terms of thé charter party the duty of the charterers was ended when 
the cargo was delivered alongside, and that ail delays in loading 
and stowing cargo abpard are at the risk of the ship owner. A ré- 
cital of the various provisions of the charter party above quoted is 
a sufficient answer to this contention. A similar charter party 
was considerëd in the caçè.of The Assyria, 39 C. G A. 97, 98 Fed. 
316, and it was held: 

"Where a charter party provided that a cargo of lumber should be loaded by 
the charterer, âh'fl should be 'furnished' at the average rate of 50,000 super- 
flciaï feet pér ninning day, the lay days for loading are to be computed on 
thé ftînount Bctually loaded, and not upon the amount delivered to the vessel 
for loading, a part of which was not actually loaded." 

' As we flnd no r error in the record, the decree of the district court is 
affirmed. 
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ADAMS EXP. CO. v. MORROW. (Circuit Court of Appeals, Sixth Circuit. 
January 14, 1901.) No. 926. In Error to the Circuit Court of the United 
States for the Southern District of Ohio. Maxwell & Ramsey, for plaintifl 
in error. R. S. Woodruff and Morey, Andrews & Morey, for défendant in 
error. Dismissed on motion of plaintiff in error. 



.ETNA PETROLEUM CO. v. CRIPPS et al. (Circuit Court of Appeals, 
Ninth Circuit. January 7, 1901.) No. 678. Appeal from the Circuit Court 
of the United States for the Southern District of California. Charles P. Eells, 
for appellant Appeal dismissed upon motion of Charles P. Eells. 



iETNA PETROLEUM 00. v. CRIPPS et al. (Circuit Court of Appeals, 
Ninth Circuit. January 7, 1901. No. 679. Appeal from the Circuit Court 
of the United States for the Southern District of California. Charles P. 
Eells, for appellant Appeal dismissed upon motion of Charles P. Eells. 



ALLEN B. WRISLEY CO. v. IOWA SOAP CO. et al. (Circuit Court of 
Appeals, Eighth Circuit. November 30, 1900.) No. 1,505. Appeal from the 
Circuit Court of the United States for the Southern District of Iowa. Tay- 
lor E. Brown and O. Clarence Poole, for appellant Blake & Blake, for ap- 
pellees. Appeal dismissed, with costs, per stipulation. See 104 Fed. 548. 



BARBEE WIRE & IRON WORKS v. SMITH et aL (Circuit Court of Ap- 
peals, Sixth Circuit November 17, 1900.) No. 851. Appeal from the Cir- 
cuit Court of the United States for the Eastern District of Michigan. Poole 
& Brown, for appellant James Whittemore, for appellees. No opinion. Af- 
flrmed. 



BOARD OF COM'RS OF WICHITA COUNTY v. CROSBY et al. (Circuit 
Court of Appeals, Eighth Circuit. December 4, 1900.) No. 1,376. In Error 
to the Circuit Court of the United States for the District of Kansas. S. S. 
Ashbaugh, B. P. Waggener, Albert H. BCorton, and J. S. Caldwell, for plain- 
tiff in error. W. H. Rossington, Charles Blood Smith, and ClifEord Histed, 
for défendants in error. No opinion. Afflrmed, with costs. 



BOARD OF EDUCATION OF CITY OF PIERRE V. YALE NAT. BANK 
OF NEW HAVEN. (Circuit Court of Appeals, Eighth Circuit. January 25, 
1901.) No. 1,477. In Error to the Circuit Court of the United States for the 
District of South Dakota. Ivan W. Goodner and John A. Holmes, for plain- 
tiff in error. H. R. Horner and R. W. Stewart, for défendant in error. No 
opinion. Afflrmed, with costs. 
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BUTLER v. ILLINOIS CENT. R. CO. (Qircuit Court of Appeals, Sixth 
Circuit. January 18, 1901.) No. 854. In Errai- to the Circuit Court of the 
United States for the District of Kentucky. Pryor & Sapinsky and Matt 
O'Doherty, for plaintiff in error. Pirtle & Trabue, for défendant in error. 
No opinion. Affirmed. '" 



CENTRAL DISTRICT & PR1NTING TEL. CO. v. CITY OF WELLSVILLE. 
(Circuit Court of Appeals, Sixth Circuit. December 6, 1900.) No. 844. Ap- 
peal froBfl: the Circuit Court of the United States for the Northern District 
of Ohio. Billingsly, Taylor & Clark, for. appellant Wells & MacDonald, 
for appellee. Dismissed per stipulation. 



CENTRAL TRUST CO. OF NEW YORK et al. v. PÈORIA, D. & E. RY. 
CO. et al. BALDWIN v. CENTRAL TRUST 00. OF NEW YORK et al. 
(Circuit Court of Appeals, Seventh Circuit. January 4,' 1901.) No. 669. Ap- 
peal from the Circuit Court of the United States for the Southern District 
of Illinois. Charles A. Boston, William W. Baldwin, Frank L. Hatch, and 
Pascal E. Hatch, for appellants. Adrian H. Joline, David Willcox, Bluford 
Wilson, and P. B. Warren, for appellees. ; Ordered that same decree be en- 
tered as in No. 668 (same title) 43 a C. A. 616, 104 Fed. 420. 



CENTRAL TRUST CO. OF NEW YORK et al. v. PEORIA, D. & E. RY. 
CO. et al. CHAMBERLIN v. CENTRAL TRUST CO. OF NEW YORK et 
al. (Circuiti !T0durt of Appeals, SeV«nf h Circuit. January 4, 1901.) No. 670. 
■Appeal front the Circuit Court Of the UnitedStates for the Southern District 
of Illinois. Charles Ai Boston, William W. Baldwin, Frank L. Hatch, and 
Pascal E. Hatch, for appellants. Adrian H.ï Joline, David Willcox, Bluford 
Wilson, and P. B. Warren, ;for appellees. Oedered that same decree be en- 
tered as in cause No. 667 (same title) 43 O. C. A. 613, 104 Fed. 418, 



CHICAGO G. W. RY. CO. v. HOLDEN. (Circuit Court of Appeals, Eighth 
Circuit, ©eéember 3, 1900.) No. 1,445. ïn 'Error to the Circuit Court of 
the United;, States for the District of Minnesota. Dan W. Lawler, for plain- 
tiû* in error. Humphrey Barton and Percy D. Godfrey, for défendant in 
error. Dismissed, without costs to either party in this court, pursuant to 
stipulation of the parties. 



CITY OF ELLSWORTH CITY; ELLSWORTH COUNTY, KAN., v. MASS- 
LICH. (Circuit Court of Appeals, Eighth ;Cifcuit December 13* 1900.) No. 
1,463.!. In Error; to the Circuit Court of the United States for the District 
of Kansas. Ira E.Lloyd and Charles J. . Evans, for plaintiff In error. O. H. 
Bentley, A. H. Horton, and Rodolph Hatfleld, for défendant in error. No 
opinion. Affirmed, with costs. 



O* 1 HOUSTON r. STORRÏE. (Circuit Court of Appeals, Fifth Cir- 
cuit. Deceînber 3, 19ÛO0 No, 898. In Error; to the Circuit Court of the 
United States for the Eastern District/, of Texas» John S. Stewart and Jo» 
M'. Sam, for plaintiff lix êrror. Ewing & Ring,- for défendant in error. Di»- 
missed per stipulation. 
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CITY OF HURON t. ELWOOD. (Circuit Court of Appeals, Eighth Circuit. 
December 11, 1800.) No. 1,453. In Error to the Circuit Court of the United 
States for the District of South Dakota, John Wood, for plaintiff in error. 
C. O. Bailey, J. H. Voorhees, D. J. Carnes, and G. W. Dunton, for défend- 
ant in error. No opinion. Afflrmed, with costs, on authority of City of 
Huron v. Second Ward Sav. Bank, 30 O. C. A. 38, 86 Fed. 272, 49 L. R. A. 
534. 



CITY OF HURON v. SHEPARD. (Circuit Court of Appeals, Eighth Cir- 
cuit. January 25, 1901.) No. 1,478. In Error to the Circuit Court of the 
United States for the District of South Dakota. John Wood, for plaintiff 
in error. John L. Pyle and Alva E. Taylor, for défendant In error. No 
opinion. Afflrmed, with costs. 



CITY OF HURON v. WARREN. (Circuit Court of Appeals, Eighth Cir- 
cuit. December 11, 1900.) No. 1,454. In Error to the Circuit Court of the 
United States for the District of South Dakota. John Wood, for plaintiff in 
error. William M. Jones, for défendant in error. No opinion. Afflrmed, with 
costs, on authority of City of Huron v. Second Ward Sav. Bank, 30 C. C. A. 
38, 86 Fed. 272, 49 L. R. A. 534. 



CITY OF WOOSTER t. EASTERN TRUST & BANKING CO. (Circuit 
Court of Appeals, Sixth Circuit. November 15, 1900.) No. 847. In Error 
to the Circuit Court of the United States for the Northern District of Ohio. 
L. R. Critchfleld, A. S. McClure, M. L. Smyser, and A. D. Metz, Jr., for plain- 
tiff in error. Squire, Sanders & Dempsey, for défendant in error. No opin- 
ion. Affirméd, on authority of Village of Kent v. Dana, 40 O. C. A. 281, 100 
Fed. 56, and of the opinion In thls court. 



OLEVELAND TERMINAL & VALLEY R. CO. V. METROPOLITAN 
TRUST CO. et al. (Circuit Court of Appeals, Sixth Circuit. December 4, 
1900.) No. 910. Appeal from the Circuit Court of the United States for 
the Southern District of Ohio. Dismissed, on motion of counsel for Metro- 
politan Trust Company, (1) because the appeal was not perfected wlthin six 
months from date of deeree of the court below; (2) because no appeal bond 
was flled and no citation for appellees issued within six months from date 
of deeree; (3) because no transcript bas been flled in this court suffleient to 
show the errors complained of ; (4) because no briefs hâve been flled for ap- 
pellants in accordance with the rules of this court 



DETROIT BRIDGE & IRON WORKS v. FIDELITY INSURANCE, TRUST 
& SAFE-DEPOSIT CO. et al. ELLIOTT FROG & SWITCH CO. v. SAME. 
FROST-TRIGG LUMBËR CO. v. SAME. T. J. MOSS TIE OO. v. SAME. 
JACKSONVILLE & ST. L. RY. CO. v. SAME. (Circuit Court of Appeals, Sev- 
enth Circuit. January 21, 1901.) Nos. 590, B92-595. Appeals from the Circuit 
Court of the United States for the Southern District of Illinois. On motion 
to dismiss appeals. W. L. Patton, for appellants. Samuel P. Wheeler and 
Bluford Wilson, for appellees. 

PER CÙRIAM. The appeal In each of thèse cases is ordered dismissed, 
for laek of parties, on the authority of Kidder v. Deposlt Co. (this day de- 
cided) 105 Fed. 821. 
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DUNN t. GEORGIA HOME INS. CO. (Circuit Court of Appeals, Fifth 
Circuit January 8, 1901.) No. S&Q. In Errorto the Circuit Court of the United 
States for the Eastern DJsjïiet, of Louisiana. B, A. O'Sullivan (Bernard Mc- 
Closkey, on the brlef), for pîaîniiff In error. W. W. Howè and Chas. P. 
Fenner (W. B. Spencer and G. : £. Oocke, on the brief), for défendant in error. 
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PEB CURIAM. The judgment of the circuit court in this case is afflrmed. 
The Judges ail concur In the afflrmance; but, as they are not in accord as to 
the grounds of afflrmance, no written opinion will be flled. 



In re FAIRGRIBVE et al. (Circuit Court Of Appeals, Eighth Circuit No- 
vember 26, 1900.) No. 20. Harvey D. Goulder, for petitioners. C. E. Kre- 
mer, for respondent. Pétition for mandamus denied, and pétition dismissed, 
at the costs of cetitioners. 



HAMPTON v. MATS et al. (Circuit Court of Appeals, Eighth Circuit No- 
vembér 80, 1900.) No. 1,405. Appeal from the United States Court of Ap- 
peals In tl# Ipdian Territory. H. T. Jones, J. T. Blanton, and Albert Rennie, 
for appellant Dismissed, wlth costs, for want of prosecutlon. 



HARMQ^ï et al. v. MATTHBWS. (Circuit Court of Appeals, Seventh Cir- 
cuit Decémber 1, 1900.) No. 751. Appeal from the Circuit Court of the 
United States for the Southern District of Illinois. W. E. Bundy and Frank 
Nolemàn, for appelle©. Docketed and dismissed under the provisions of 
subdivision 5, raie 14, and Subdivision 1, rule 16. 



In re HUNTER et al. (Circuit Court of Appeals, Second Circuit Decém- 
ber 21, 1900.) No. 24. Appeal from the District Court of the United States 
for the District of Connecticut George F. Carroll, for appellant. A. M. 
Marsh and Edwm F. Hall,- for appellee. Before WAIXACE, LACOMBE, and 
SHIPMAN, Circuit Judges. No opinion. Décision of district court afflrmed. 



IRWIN V. SOUTHERN RY. CO. (Circuit Court of Appeals, Sixth Circuit 
January 19, 1901;) No. 925. In Error to the Circuit Court of the United 
States for thé Eastern District of Tennessee» Templeton & Carlock, for 
plaintift in error'. Jourolmôn, Welcker & Hudson, for défendant In error. 
Dismissed on plaintif! in error's motion. 



KUMLER v. HALE. (Circuit Court of Appeals, Sixth Circuit. November 
12, 190Q.) No. 883. In Error to the Circuit Court of the United States for 
the Northern; District of Ohlp. Hurd, Brumback & Thatcher, for plaintift in 
error. Smith & Baker, for défendant In error. No opinion. Afflrmed. 



LAZARUS v. McDONALD et al. (Circuit Court of Appeals, Eighth Circuit. 
January 7, 1001.) No. 1,348. Appeal from the Circuit Court of the United 
States for the Western District of Missouri. Ben J. Woodson, Frank Hager- 
man, O. M. Spencer, and Willard P. Hall, for appellant Vinton Plke, Ste- 
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phen S. Brown, and John B. Dolman, for appellees. No opinion. Decree 
of circuit court (97 Fed. 121) reversed and annulled, at costs o£ appellees, 
and cause remanded, with directions to the circuit court to overrule ail of 
the exceptions to the master's report, and to enter a decree in favor of Henry 
L. Lazarus, in conformity with the recommendations contained in the report 
which was flled in the circuit court on May 25, 1898. 



MAXEY et al. v. WRIGHT, United States Indian Inspector, et al. (Cir- 
cuit Court of Appeals, Eighth Circuit. November 22, 1900.) No. 1,402. 
Appeal from United States Court of Appeals in the Indian Territory. Wil- 
liam T. Hutchings, for appellants. P. L. Soper, for appellees. No opinion. 
Affirmed, with costs. 



MEKCANTILB TRUST OO. v. PITTSBURG & W. RY. CO. Appeal of 
HOFFSTET. (Circuit Court of Appeals, Third Circuit. December 7, 1900.) 
No. 4. Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. J. H. Beal, for appellant. Johns McCleave, for 
appellee. Before DALLAS and GRAY, Circuit Judges, and BRADFORD, Dis- 
trict Judge. 

DALLAS, Circuit Judge. Careful considération of this record and of the 
arguments of counsel leaves us in no doubt as to the correctness of that part 
of the decree of the circuit court which is hère complained of. We think 
the opinion of the learned judge of that court sufficiently sustains his con- 
clusion that the Pittsburg & Western Railway Company was under no con- 
tractual obligation to construct the track which is the subject of controversy. 
Oonsequently we need not décide whether or not, if such obligation had ex- 
isted, there should, under the circumstances of this case, hâve been a decree 
for its spécifie performance; but, if the détermination of that question had 
been necessary, it would hâve been entitled to serious attention. 2 Story, 
Eq. §§ 742, 767; S Pars. Cont. p. 357; Du Bols v. Baum, 46 Pa. St 537. The 
decree is affirmed. 



MILLHISER et al. v. SMITH. (Circuit Court of Appeals, Fourth Circuit. 
November 5, 1900.) No. 370. Appeal from the District Court of the United 
States for the Bastern District of North Oarolina. In bankruptcy. H. L. 
Stevens, for appellants. C. B. Aycock and F. A. Daniels, for appellee. Ap- 
peal dismissed by consent of counsel, under rule 20. 



THE MOHEGAN. (Circuit Court of Appeals, Second Circuit. December 
21, 1900.) No. 23. Appeal from the District Court of the United States for 
the Eastern District of New York. Samuel Park, for appellant. Le Roy S. 
Gove, for appellee. Before WALLACE, LACOMBE, and SHIPMAN, Circuit 
Judges. No opinion. Decree of district court (91 Fed. 810) affirmed. 



MUTUAL LIFE INS. CO. OF NEW YORK v. HILLMON. (Circuit Court 
of Appeals, Eighth Circuit. December 7, 1900.) No. 1,450. In Error to the 
Circuit Court of the United States for the District of Kansas. Edward Ly- 
man Short, James A. Seddon, James L. Blair, and George J. Barker, for 
plaintiff in error. L. B. Wheat and O. F. Hutchings, for défendant in error. 
Dismissed, with costs, on motion of défendant In error. 
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THBJM. VANDERCOOK, THE PLAINFIELD. (Circuit Court of Appeals, 
Second; Circuit. December 21, 1900.)' Nos. 36;, 37. Appeal from the District 
Omit of the United States for the Southern District of New York. Le Boy 
Si Govev for àppellant James E. Oarpenter* for the M. Vandercook. Be- 
fore WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. No opinion. 
Decrees of the district court (88 Fed. 559) afflrmed. 



NATIONAL SURBTY CO. V. UNITED STATES ex rel. ANNISTON PIPE 
& FOUNDRY CO. (Circuit Court- of Appeals, Eighth Oincùit. January 7, 
1901.) No; 1,475. In Error. to the Circuit Court Of the United States for the 
Eastern District of Missouri. J. B. McKeighan, Shepard Barclay, and M. F. 
Watts, for plaintiff in error. T. A. Post, for défendant in error. No opin- 
ion. Afflrmed, with costs, on authority of U. S. t. National Surety Co., 34 
C. O. A. 526,92 Fed. 549. • 



PACIFIC. COAST DREDQING & RECLAMATION CO. et al. v. BOWERS. 
(Circuit Cûùrt of Appeals, Ninth Circuit. January 7, 1901.) No. 545. Ap- 
peal from the Circuit Court of the United States for the Northern District 
of Califorjûia. R. Percy Wright and D. M. Délmas, for appelants. John H. 
Miller, fpi*appéllee. Appeal dismissed, upoh flling of stipulation of counsel 
for respectitë parties therefbr, without costs to either party in either court. 
See 99 Fed. 74& 



PARDON V. McGEORGE.i (Circuit Court of Appeals, Eighth Circuit. Jan- 
uary 26, 1901.) ; No. 1;488. In Error to the Circuit Court of the United States 
for the District of South Dakota. Ralph W. Parliman and F. V. Brown, 
for plaintiff in: error. Metvin Grlgsby, S. .H. Wright, and Sioux K. Grigsby, 
for défendant in error. No opinion. Affirmed, with costs. 



PINE RtVER LOGGÏNG & IMPROPREMENT CO. et al. t. UNITED 
STATES. (Circuit Court of Appeals, Èi^hti 'Circuit. December 17, 1900.) 
NO. 1,494. In Error to the Circuit Court cif the United States for the Dis- 
trict of Minnesota. John B; Atwater, Eugène 1 G. Hay,"àhd William H. Ben- 
nett, for plaintifts in error. John E. Stryker, for the United States. No 
opinion. Afflrmed, without costs to either party in this court. 



REDMAN y. UNITED STAÏESS. (Circuit Court of Appeals, Fpurth Circuit. 
Novemher 17, ; 190p.) No. 373. jïn Error to fixe District Court ,ôf the United 
States for the District of Maryland. Wm. Oolton, for plaintiff in error. John 
C. Rose, U. S. Atty. Writ of error dismissed under rule 23; record not 
having been printed when case was called for argument 



RYNAN et al. v. McOULLOM et al. (Circuit Court et Appeals, Sixth Cir- 
cuit. January 19; 1901.) ; N& 84o\ Appeal from the District Court of the 
United States for the District of J Kêntuéky. M admiralty. Cainpbell & Camp- 
bell and E. W. Bagby, for appeliants. Blshop & Hendricks, for appellees. 
No opinion. Decree of district court modified. 
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SAN FRANCISCO BRIDGE CO. v. BOWERS. (Circuit Court of Appeals, 
Ninth Circuit. January 7, 1901.) No. 544. Appeal fïom the Circuit Court 
of the United States for the Northern District of California. R. Perey Wright 
and D. M. Delmas, for appellant. John H. Miller, for appellee. Appeal dis- 
missed, upon flling of stipulation of counsel for respective parties therefor, 
without costs to either party in either court. See 91 Fed. 381. 



SOUTHERN RY. CO. v. MOZELY. (Circuit Court of Appeals, Sixth Cir- 
cuit. January 19, 1901.) No. 852. In Error to the Circuit Court of the 
United States for the Eastern District of Tennessee. Jourolmon, Welcker & 
Hudson, for plaintiff in error. Templeton & Carlock, for défendant in error. 
No opinion. Afflrmed. 



SWEENEY v. BARNEY & SMITH CAR CO. (Circuit Court of Appeals, 
Sixth Circuit December 11, 1900.) No. 884. In Error to the Circuit Court 
of the United States for the Southern District of Ohio. Coffee & Mallon and 
Sprigg & Fitzgerald, for plaintiff in error. McMahon & McMahon and Pax- 
ton & Warring, for défendant in error. Dismissed per stipulation. 



TEXAS & P. RY. CO. v. DE VITT et al. (Circuit Court of Appeals, Fifth 
Circuit. December 3, 1900.) No. 983. In Error to the Circuit Court of the 
United States for the Northern District of Texas. T. J. Freeman, for plain- 
tiff in error. Maitloek, Cowan & Burney, for défendants in error. Dismissed 
per stipulation. 



TRACY et al. v. EGGLESTON et al. (Circuit Court of Appeals, Fifth 
Circuit. January 15, 1901.) No. 909. In Error to the Circuit Court of the 
United States for the Western District of Texas. Charles J. Gillespie, for 
plaintiffs in error. R. H. Ward, for défendants in error. Dismissed for want 
of prosecution. 



UNITED STATES v. BORGFELDT et al. (Circuit Court of Appeals, Sec 
ond Circuit. December 12, 1900.) No. 33. Appeal from the Circuit Court 
of the United States for the Southern District of New York. Chas. D. Baker, 
for the United States. Ererit Brown, for appellees. Before LAOOMBE and 
SHIPMAN, Circuit Judges. No opinion. Afflrmed in open court. 



UNITED STATES v. DOWNING et al. (Circuit Court of Appeals, Second 
Circuit. December 21, 1900.) No. 45. Appeal from the Circuit Court of the 
United States for the Southern District of New York. W. Usher Parsons, for 
the United States. Albert Comstock, for appellees. Before WALLACE, LA- 
OOMBE, and SHIPMAN, Circuit Judges. No opinion. Décision of circuit 
court afflrmed. 



UNITED STATES v. SILBERSTEIN et al. (Circuit Court of Appeals, 
Second Circuit. December 11, 1900.) No. 30. Appeal from the Circuit Court 
of the United States for the Southern District of New York. W. Usher Par- 
sons, for the United States. Before WALLACE, LACOMBE, and SHIPMAN, 
Circuit Judges. No opinion. Afflrmed (99 Fed. 263) in open court. 
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A. B. Ï5IOK C!0. v. HENRY. (Circuit Court, S. T>. New York. November 
16, 1800.) On Motion to Punish for Contempt for Disobedience of Injunctioû. 
For former opinions, see 75 Fed. 388, and 83 Fed. 80. S. O. Edmonds, for the 
motion. ; Sidney Henry, opposed. ; « : 

LACÔMBE, Circuit Judge. The défendant concèdes that he has made the 
sales of infringing paper. He is a persistent lnfringer, who has heretofore 
been treated with great leniency. In June, 1897, he was found guilty of dis- 
obeying the injunction; but upon his claim that he "acted innocently, with- 
out an intention of disobeylng the court," sentence was suspended. In July, 
1898, ne was agaln found guilty of the same offensé; his only prefërred ex- 
cuse being that his circums tances were such that he found it difflcult to 
makë a Ijvïng. Thé court inflicted a merely nominal penalty (2 days' impris- 
onment) and discharged hiin, with the admonition that he must not exr*ot 
to make a Ilving by appropriating other persons' property. He is at the bar 
again, convicted of a fresh act of willful disobedience, and his punlshment 
must be sufflclently severe to insure from him for the future a greater meas- 
ure of respect for the decrees of thé court , He is committed for 60 days. 



BLAOKLEDGE t. WIER & CRÀIG MFG. CO. (Circuit Court, N. D. Illi- 
nois, N. B. July 14, 1900.) No. 25,375. ..Poole & Brown and N. H. Lockwood, 
for plaintiff. Bond, Adams, Pickard & Jackson, for défendant. 

KOHIjSAAT, District Judge: Thls is * suit tai assumpsit, brought by the 
guardian of a lunatic, wbpi is the half owner of a patent, against the de- 
fendant, the owner of the other half, p( sald patent, tP recover one-haïf the 
profits derived by défendant from the use in its own, business of the patent 
in question, and also one-hâlf the profits derived by défendant from licenses 
granted by lt to third persons to use said patent. There has been no au- 
thoritatlve décision in this country touching the right of one co-owner of a 
patent tp particlpate in the profits made therefrom by another co-owner of 
such patent, hi the absence pf spécial agreement or other spécial circumstan- 
ces. The décisions of t^e Ipwer fédéral courts on the sùbject contain only 
dicta, and , the matter has npt been squarely before any of the courts of ap- 
peals or'tW suprême court. The Engllsh courts hâve beld that no such right 
exists, and that joint ownershlp of a patent ls In the nature of a tenancy 
in common, and is to be governed by raies analogous to those governing the 
rights pf tenants in common of other property. The reasoning of plaintiff's 
attôrney" is pJaiËraible, but thé authorities presented are such that I deem it 
best for ail parties that thé- matter bë p>ssed upon by an Upper court before 
the expense oïa trial oh" the méritais incurred. In order, therefore, that 
the question mày bë taken lip Withai little delay and expense as possible, 
the demurrer wlll be sustained, and judgment entered thereûn. The question 
is an important one, and should be settled permanently. 



BOWERS et al. y. ATIANTIC, G. & P. CD. (Circuit Court, S. D. New 
York. October 6, 1900.) In Equity. Suit for infringement of patents. On 
motion for prellmlnary Injunction. See, 104 Fed. 887. John H. Miller, for 
the motion. Ëdwln H. Brown, opposed. 

LACOMBE, Circuit Judge. The great mass of testimony, largely that of 
handwrlting experts, bearing upon the honesty of the sketches and models, 
must be slfted by: cross-examination before any reliance can be placed upon 
its assertions. The various questions presented should, therefore, be rele- 
gated to final hearjng; and, following the numeroua décisions upon the pat- 
ent sued on, preliminary injunction may issue. 



MEMORANDUM DECISIONS. 1007 



MUCHNICK v. PENNSYLVANIA GLOBE GASLIGHT CO. (Circuit Court, 
E. D. Pennsylvania. December 7, 1900.) No. 56. On Motions for Judgment 
Non Obstanté Veredicto and for a New Trial. Henry W. Scarborough, foi 
plaintiff. Thomas D. Pinletter, for defendarit. 

DALLAS, Circuit Judge. This action was brought to recover for Personal 
injuries suffered by the plaintiff in conséquence, as alleged, of the défend- 
ants négligence. Upon the trial the court reserved the point: "Whether 
there is any évidence to go to the jury in support of the plaintiffs claim." 
Subject to this réservation, a verdict was rendered for the plaintiff; and the 
défendant now moves for judgment in its favor notwithstanding that verdict, 
and also for a new trial. Thèse motions hâve been eonsidered together. They 
both présent the same questions, viz.: Whether there was any, or sufflcient, 
évidence of négligence on the part of the défendant to support the verdict; 
and whether, if there was, that négligence was adequately shown to hâve 
been the proximate cause of the plaintif? s injury. Thèse questions are not 
to be answered with référence merely to the opinion of the trial judge re- 
specting the weight of the évidence. They were submitted to the jury, with 
instructions concerning them which, it seems to be conceded, were as favor- 
able to the défendant as they could properly be made, and I am unable to 
sustain the contention that they should not hâve been submitted at ail. I 
cannot say that it was impossible for 12 reasonable men to find, upon the 
évidence adduced, the verdict which was rendered; and, this being so, the 
court would not be justified in setting it aside. Therefore, the defendant's 
motions for judgment non obstante veredicto and for a new trial must both 
be denied; and it is so ordered. 



STONESIFER v. GETTYSBTJRG WATER CO. MYERS v. SAME. (Cir- 
cuit Court, E. D. Pennsylvania. December 14, 1900.) Nos. 115, 116. On 
Motions for New Trial. W. O. Sheely, McClean & McClean, and Beck, Rob- 
inson & Kane, for plaintiffs. John B. McPherson, J. J. De Kinder, and Ru- 
dolph M. Schick, for défendant. 

J. B. McPHERSON, District Judge. It is, I think, beyond doubt tlmt thèse 
verdicts are too large, The plaintiffs, who were of course bound to prove 
how much damage they had sustained, offered no évidence that would jus- 
tify an award of $1,000 in each case. Obviously, as they had each put in a 
steam plant to assist in operating his mill, each plaintiff was entitled to re- 
cover no more than the cost of supplying by steam so much of the water 
power as the défendant had withdrawn from the creek. To this point the 
testimony was directe'd, but under no possible View of the évidence could 
such cost reach the amount flxed by the jury. Assuming, as I must, that the 
évidence tiras far produced presented fully the plaintiffs' case, I should feel 
it my duty to set aside any verdict based upon that évidence, if it exceeded 
the sum of $300 in each case. Indeed, this is an extrême estimate of the 
amount that might be allowed to stand. It is therefore ordered that, if the 
plaintiff in each case, on or before Jamiary 15, 1901, remits so much of the 
verdict as exceeds $300, the motion for a new trial will be overruled, and 
judgment will be entered on the verdict. If no remittitur is entered, the 
clerk will make an entry in each case that a new trial is granted. 



WILLIS v. TERRY et al. (Circuit Court, E. D. Pennsylvania. December 
26, 1900.) No. 70. In Equity. Hearing on pleading and proofs. See 98 
Fed. 8. J. B. Uhle, for complainant. Dumier Beeber and Henry C. Terry, 
for respondents. 

J. B. McPHERSON, District Judge. The testimony laid before the court 
upon the question of the défendants' liability to account has satisfied me that 
an account should be taken upon ail matters not embraced in the release 
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of September 12, 1893. That Instrument was proved to be genulne, there 
belng no dispute upon thls point, and no testlmony was offered to impair 
or destroy its légal effect But I do not think that tbe évidence coneeming 
ttye transactions lieftreen the coinplainant and the défendants sinçe Septem- 
ber 12th would Justify me in flnding that thèse transactions constituted a 
binding final settlement of the trust. Payments on account, both of income 
and principal, hâte no doubt beén made by the défendants; but I discover 
notbing that permits me to conclude that a fnll settlement has been made. 
Let a decree be drawn for an accounting from the day named. 



End of Cases ih Vol. 105. 



